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[241 Oases] 

Absence of Star denotes Cases of Small or Provincial Importanc 
Indicates Cases of Great Importance 
Indicate cases of Very Great Importance 


A 

Abdul Ghaffar v. F. B. Dowin 24G 

Abdul Gaffar v. F. B. Downing 465 

' Achutanand Jha v. Surjanarain 
Jha ^27 

'^'Achutta Ram v. Jainandan 
Towary 474 

Aghori Koori v. Kishundeo 
Narayan 

Ajodhya Prasad v. Ramkhelawan 
Singh 421 

Aklu V. Emperor 446 

’'Ambika Prasad Singh v. Commis- 
sioner for Income-tax, Bibar 
and Orissa 256 

Ambika Shig v. Emperor 368 

Amril Lai Seal v. Jagat Chandra 
,Thakur 202 

*Anant Potdar v. Mangal Potdar 27 

Anmole Kuer v. Kamla Dutt *192 

*Anwar Ali v. Dooghar Munici- 
pality , 449 

Asharfi Dhimar v. Mahommad 
Dindalal • 

^Ashloke Singh v. Bodba Ganderi 125 


15 B 

Badri Chaudhry v. Emperor 20 

"^Badri Gope v. Emperor 237 

*Badri Narsin Singh v. Kailash 
Gir p 239 

’^Badri Sahu v. Peare Lil Misra 140 

^Bahadur Singh Maharaj v. A. H. 

Forljes • 478 

^Baidyanath Jiu v. Har Dutt Dwari 205 
Baijnath Prasad Singh v, Firm of 
Kand Bam Das 353 


‘Baijnath Rai v. Mangla Prasad 


Narayan J 

Baiju Lai Marwari v. Thakur Pra- 
sad Marwari :\:i 

Balak Singh J^hiimij v. Srikanta 
Manji 524 

Bal Gobind Thakur v. 1^'mperor 393 

Barhamdeo Rai v. Emperor 36 

' Bashitt Narayan Singh v. Bin* 
deshwary Prasad Singh 537 

Bliasudeo Bliagat v. Sh. Kadir 359 

' B atisa Kuer v. Raja Ram Pandoy 192 

B. & N. W. Ry. Co. V. Tupan Das 384 

Bengali Gopo v. Emperor 400 

Bhairo Nath Roy v. Shanke Paban 605 
Bhatu Ram Modi v. Fogal Ram 141 

"Bhupendra Narain Mander v. 

Janeswar Mander 533 

Bigna Kumhar v. Emperor 440 

Bihari Lai Mittor v. Tanuk Lai 
Mander 397 

37 C 

Chakauri Lai v. Deo Ghaiul 
Mahtoii ()! 

Chandra Mouleshwar Prasad v 
Hemnalini Debi 416 

Chandra Prasad v. Emperor 291^ 

Chhakauri Lall v. Isher Singh \ 196 
Chote Lai Nand Kishoro v, Tula 
Singh 561 

• Chotolal Sahu v. Gumani Chau- 
dhury 432 

Commissioner of Incomo*tax, 
Bhihar k Orisa v. Shiva Prasad 
Singh ^ 109 

44 
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’^^Dangal Ram v. Jaimangal Savan 
Debi Dayal Singh v. Mt. Gan^^a 


Kuer 68 

*Debi Prasad v. Jaldhar Mahton 288 

Deonara^an Singh v. Bam Prasad 143 
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Dhuplal Sahu v. Bhtkha Mahto 363 

Dinanafch Rai v. Rama Rai 612 

’^Dinda>al Rai v. Indra‘2an Rai 472 

Dindayal Singh v. Raj Keshwar 
Karayan 495 

^District Board, Monghyr v. Sheo* 
dutt Singh 438 

Diirga Singh v. Ram Da^i Kuer 603 

*Dwarika Singh v. Emperor 464 

56 E 

*B. I. Ry. Go. V. Bhimraj SriJal 413 

V. Chinniay Charan 

SanyaJ 395 

1' y Gohardhan Das 165 

y Kishiin Chand 336 

Emperor V. Govind Singh 535 

y Phagunia Bhiiian 

— V. Zahir Hauler 566 

63 F 

Fagu TanU v. ClioLelo.1 Tanti 346 
’^Fairduddin Ahmed v. Abdul 
Wahab 277 
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Fari^and Ali v. Emperor 347 
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70 G 
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Dasi 249 
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''Goswami Laloo Lai Sharina v, 
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Ramcshwar Prasad 190 

78 H 

'Hahihur Rahman, Md. v. Qasin 
Hussain 404 

’^Hafsa, Bibi v. Kaniz Fatma 411 

Hajo, Bibi v. liar Sabay Lai 62 

^Hamir, P. D., Co. v. Suresh 
Chandra Sarkar 348 

Harbans Narain Singli v. Maho- 
med Sayeed 51 

Hargobind Singh v. Kishundeyal 
Gopo 436 

Harihar Singh v. Emperor 182 


*Hari Sankar Rai v. Tapai Kuer 31 

Harnandand Das v. Afcul Kumar 
Prasad 5' 

’^Hemchandra Mahfco v. Prem 

Mahto 154 

Hira Lai v. Sarabjit Kamkar 498 

^Hitendra Singh v. Maharajadhiraj 
of Darbhanga 147 

*Hit Narayan Singh v. Emperor 517 

9 1 I 

^Ibrahim Hussain Khan v. Sheo- 
pratap Narain 129 

**Iltaf Khan v. Emperor 362 

^Ishwardas Marwari v. Bisoswar 
Lai Marwari 2661 

94 J 

Jagannath Lahu v. Shbogobind 
Prasad 128 

Jagafc Narain Singl) v. Tulsi 

' Chamar 513 
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Jodhi Singh v, Chhotu Mahto 3b». 
Jogendra Pra'=^ad Narayan Sinha 
V. Mangal Prasad Sahu 160 

Jugal Kishore v. Sonabati Kumari 51f 
"Jugal Sarkar v. Raj Mangal Pra- 
sad 187 

Jung Singh v. Dnlarchand Mahto 539 

111 K 

*Kali Rai v. Tulsi Rai * * 20? 

Kamakhya Narain Singh v. Jawa- 
hir Khan 369 

Kamla Prasad v. Murli Manohar 35^1 
‘ "Karihaiya Lai Sahu v. Suga Kusur Od 
• Earn Singh v. Emperor 42^1 

Keshabji Pitamhar y. Shashi 
Bhusan 385 

Kesho Prasad Singh v. Kirtarath 577 
Kesho Prasad Singh v. Ram 

Swarup Ahir 175 

Kesho Prasad Singh ^v. Sham- 
nandan Rai 504 

Keshub Pra^d Singh v. harihar ^ 
Prasad Singh * 54 

"Khiid Chand Maliton v* Mt. 

Meghni * 45L^ 

Khodoijatul Kobra v. Harihar 
Missnr 209 
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"‘‘KJRudi Bai v. Lalo Eai 259 

^'^Khursaidi Begum v. Secy, of State 321 
Kirtya Nand Sinha v. Earn Lai 
Babe 580 

Kishore Ahir v. Emperor 32 

Kishun Mandar v. Emperor 421 

Eokil Ghand Bam v. Banbahadur 
Singh 539 

^Krishnaballabh Sahay v. Governor 
of Bihar 305 

Krishna Chandra v. Baja Mahakur 251 
Knldip Saran Singh v. Baghunan* 
dan Singh 461 

Knldip Singh v. Kamakhya Narain 
Singh 241 

Kasunda Nayadi Collieries v. 
Bholanath Sarkar 430 

134 L 

Lachman Sahay v. Gouri Charan 

Mahton 423 

Laurentins Ekka v. Dakhi Koeri 73 
'Lekraj Mahton v. Jang Bahadur 
Singh 23 

137 M 

Madhab Pocldar v. Lall Singh 
Bhumji 403 

Madhu Sudan Dev v. Panu Parhi 358 
MaJhusudan Singh v. Jeolal 606 
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^Mahomed Yasin v. Emperor 302 

Makhru Dusadh v. Emperor 367 
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Mathura Prasad Singh v. Jageswar 
Prasad Singh 260 

Midnapore Zamindari Co., Ltd. v. 
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Kanai §ingh Deo 130 

Mina Mahto v. Doman Mahto 564 
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Nandan Singh v. Siaram Singh 67 

Nanhak Sao v. Emperor 493 
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Bameshwar Singh v. Kitab Ali 487 
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Mahabir Prasad 47 
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*Ramprit#Ahir v. Emperor 560 
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fiam Suran Singh v. Mahomed Jan 
Khan 34 

**Bam Sumran Prasad v. Govind 
Das 582 
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Bamyad Dusadh v. Emperor 211 

**Banjit Narain Singh v. Bambaha- 
dur Singh 81 
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207 S 
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Singh 71 
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Sagar Mull v. Hira Maharaj 164 
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Bhagat 444 

Satyadeva Sahay v. Jhamel Kuer 519 
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Shamshor Narain Singh v. Maho- 
med Sale 29 (2) 

^Sheo Charan Singh v. Kishno Kuer 146 
Sheo Dani Kuer v. Eamji Upadhya 76 
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Singh 318 

^Sheo Prasad v. Emperor 267 
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Kuer 529 
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Absence of Star denotes Cases of Provincial or Small Importance. 
^ Indicates Cases of Great importance. 

^ Indicate Cases of very Great Importance. 


A 

Abatement of suit 

See Civil P. C., 0. 22 

Adverse Possession 

Mortgagee cannot acquire 
against mortgagor 51 2(; 

‘Trespasser can acquire right 
only in land encroached upon 3855 
Plea of, may be raised in ap‘ 
peal for the first time, if based 
on original pleadings 192 

Trespasser abandoning posses- 
sion before statutory period is 
over- -Rightful owner’s title is 
not affected 130/ 

Cosharers — Mere exclusive 

possession of a portion for pur- 
poses of management is no ous- 
ter— A specific denial of other 
cO'sharer’s right to possession 
is necessary. 112 

Amendment of Pleadings 

See Civil P. C., 0. 6, R, 17 

Amendment of Decree 

See Civil P. C., S. 151 

Appeal 

“~Right to second appeal — First 
appeyate Court bearing appeal, 
where no appeal lay— Second 
apjital lies I64/; 

Approver 

See. (1) Criminal P. Cit,8. 337 

(2) Evidence Act. S. 133. 

Arbitration 

— Sfe Civil, P. 0., Sen. 2.- 


B 

Benami 

Onus of proof is on party set* 

ting up plea Die 

Bengal Cess Act (9 of 1880) 

S. 6 — Lessee of mining rights 

need not pay cess to lessor 43D 

Ss. 41 and 107 — Valuation 

statement prepared under the 
Act — Status of tenant under 
Bengal Tenancy Act is not 
affected— Civil Court cannot 
question the statements 175 

Bengal Estates Partition Act 
(5 of 1897) 

Land not belonging to estate 

under partition allocated — 
Claimant of the land can bring a 
suit for its recovery within 12 , 
years 4^1 

S. 119 — Objection as to cer* 

tain plots not belonging to the 
estate under partition raised—^ 

No adjudication given on the 
question but the plots allotted 
in the final partition award — 

Civil suit by objector is hot 
barred 421 

S. 119 — Collectorate partition 

after purchase of raiyati holc^ng 
by co-sharer — Allotment as 
bakasht land to takhta of 
another co-sharer — Partition 
does not take away privilege of 
purotiasing co-sharer— S. 119 is 
no bar ^ 2fiS 
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B«ng Est. Psirtition Act 

S. 119 — Partition proceedings 

are not binding on tenure- 
holder even though he is one of 
the proprietors 162 

Bengal Ferries Act (1 of 1885) 

S. 9-— Scope— Th ) approval of 

the Commissioner is limited to 
the term of the lease and not 
to the whole lease 318Z/ 

S. 16— Limits of the ferry 

should be known 520a 

Ss. 16 and 6 — Public ferry is 

one declared to bo so under 
S. 6 or Begulation 6 of 1819, or 
Bengal Act 1 of 1866 520c 

Ss. 18 and 16 — Plying along 

one bank is no offence 5206 

Ss. 28 and 16 — Persons main- 
taining ferry and carrying per- 
sons for biro' is guilty and not 
his servants ^ 520d 

Bengal Ghatwali Land 
Regulation (29 of 1814) 

Ghatwal can bo a mo u rash i 

mokararidar 1036 

Bengal Land Revenue Sales 
Act (11 of 1859) 

Register D kept by Collector 

erroneous — Full description of 
the estate not given — Notifica- 
tion doicribing estate co roefc- 
ly — Sale cannot ho set aside 

Sale under — All proprietors 

need not bo mentioned in the 
proclamation 549d 

Ss. 2 and 3 — L* ability of es- 
tate to sale depends on three 
dates 549(7 

Ss. 2 and 3 — Original kist- 

bandi unknown — Dates fixed 
under S. 3 are tlie kist dates 5496 

Bengal Municipal Act (3 of 
1884) 

Ss, 6 (3) and 85- A — Adjacent 

plots held by same person as 
owner, one by survivorship and 
the other by purchase, const i- 
tnto one holding — S jparate 
assessments are not legal 181 

Ss. 114 and 113 — Objection to 

assessment disposed of without 
reference under S. 114 — Disposal 
is ultra vires — Subsequent pro- 
. ceodings regarding assessment 
and collection are also ultra 
vires 647a 

— S. 363 — Assessment paW nn- 
iler protest, proceedings Wng 


Beng. Mancl. Act 

uUra vires — Suit for recovery 
need nob be filed within three 
months 6476 

Bengal Pafni Regulation (8 
of 1819) 

— S. 6— Transfer of tenure— 

Fees not paid — Landlord can 
ignore transfer and proceed 
against transferrer for rent — 

Sale for arrears of rent cannot 
bo challenged by unregistered 
transferee 4666 

Ss. 5 and 6 — Unregistered 

assignee of leaso can have sale 
set aside on the ground of fraud, 
bub nob on ground that he was 
nob party to rent realization 
proceedings 465(5 

-3. 11 — Landlord can realize 

rent after one year under ordi- 
nary law, i. 0 ., Bengal Tenancy 
Act 4664 

S. 11— B. T. Act applies where 

P "tni law is silent 465e 

Bengal Regulation (11 of 1793) 

Re-adj istment of revenue does 

not conf *r new title. • 577a 

— (3 of 1872) 

S. 27-* Landlords interest in 

raiyabi holding can bo sold in 
execution of a deevoe 4446 

Bengal Revenue Sales (Act 11 
of 1859) 

S. 37 — Purchaser at sale for 

arrears suing for recovery of 
land— Defendant claiming land 
as lakbiraj — Onus is on the plain- 
tiff to show that at Permanent 
Settlement the land was entered 
as mal and was included in the 
estate as such 4l6a ^ 

S. 37, Bxcep. 4 — Exception 

does not moan that lease* must 
be one for excavating a l^nk 
thereon * 4166 

S. 37 — Encumbrance -r~ Rev- 
enue sale does nob ipso facto an- 
nul an encumbrance — Steps 
have to be taken by purchaser 
to annul it — Denial of pur- 
chaser's title by tenants liefore 
encumbrance is annulled does 
not create forfftiture 416(5 

Bengal Tenancy Act (8 of 
1885 • . 

Landlord can realise rent 

alter one year under ordiiim?y . 
law,i. e..B.T. Act! 46W 
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a. T. Act 

S. 5 — Question whether ten- 
ant is tenure-holder or raiyat de- 
pends on question of fact 9/> 

— — S. 5 (6) — Tenant whether 
tenure-holder or raiyat — Test 
is puri)Ose and extent of tenancy 9a 

S. 5 (5) — Tenant whether 

tenure-holder or raiyat — Re- 
clamation and cultivation by 
tenant by his own plough is 
inconsistent with tenant being 
tenure-holder only 9d 

S. 22 (2)— Co-sharers — Part 

of proprietary right of a part of 
holding falling to a co’sbarer 
purchasing the entire holding 
at rent sale — His stat% is not 
affected 580 

S. 22 (2) — Collectorate parti- 
tion after purchase of raiyati 
holding by a co-sharer — Allot- 
ment as bakasbt land to takhta 
of another co-sharer — Partition 
does not take away privilege of 
purchasing co-shaver — Bengal 
Sstates Partition Act (5 B. C. 
of 1897), S. 119 is no bar 2G3 

-~-S. 29 — Tenant must prove 
that ho is an occupancy raiyat 
before invoking aid of S. 29 156/> 

S. 40 — Crop- cutting report of 

Deputy Collector is pi blic docu- 
inont and is admissible to prove 
quantity of crops cut 4365 

S. 46, sub.-B. 7 — Rent at en- 
hanced rate is payable from the 
date of acceptance of agreement 

42(7 

S. 52 — Landlord should show 

additional area in tenants* pos- 
session to claim additional rent — 
Onus then is on tenant to prove 
tha^* the additional a^ea he^ 
longed to him previously 1975 

S.’o3 — Contract not made 

with reference to boundaries but 
a specific block not specifiable 
except by area — Area is the os- 
sence — Additional area found 
with tenant — Tenant is liable 
toj)ay enhanced rent 197a 

S. 60 — Registered and un- 
registered thelftidars — Claim by . 
registered thekadar — Tenant 
ipf^DDot plead payment^ to un- 
‘ wgistered thekadar 532 

S. 61 — Bona fide deposit of 

whole amount is valid though 


B. T.Act 

in fact it turns out to be less 426 

S. 70 (2) — Notice served by I 

Amin — Person alleging absence 
of notice must prove it 4956 

S. 70 (4) — No fresh notice 

need be given under sub-S (4) 496a 

S. 71— Suit for rent — Bhauli 

rent — Tenants removing crops 
before appraisement — Landlord , 
is entitled to claim rent on the 
basis of best crops in the neigh- 
bourhood on similar lands 436a 

S. 85 (2) — Lease registered 

contrary to S. 85 (2) through ^ 
misapprehension of registering 
officer — No collusion between 
lessor and lessee to evade the 
provision — Lease is inoperative 
beyond nine years 9a 

S. 87— There is no abandon- 
ment whore tenant uBufruc- 
tuarily mortgages bis holding 
but still resides in the village 71 

S. 103 (b) — Zamindar is not 

presumed to be in possession of 
raiyati bolding — Record-of- 
rights recording land to be occu- 
pancy holding — Onus is on 
zemindar to prove that the land 
is his malik zeraih 485 

S. 103 (b) — Entry in the re- 

cord-of-rights as to the tenant's 
right to trees does not carry the 
presum])t) on of correctness 68a 

S. 105 — Application under — 

Sole plaintiff' karta of the family 
and the solo recorded proprietor 
— His sons need not be joined 
as plaintiffs 461 

S. 168 B(2) — Sale without 

notice is not a nullity but a 
mere irregularity 693 

S. 158 B — Tenure passes to 

13urchaser only after actual sale 
un^or decree 213a 

S. 170— R. 58 of O. 21, Civil 

P, C., does not apply to rent 
decrees 210 and 2185 

S. 174 — Sale set aside — No 

appeal lies at the instance of 
aiiction purchaser 66# 

g 2 ^ 74 — Deposit made 4ully 

but in slightly erroneous manr 
ner — Sale need not beset asidu, 666 

8. 182 — Person not a raiyat 

buji residing in village home- 
stead — S. 182 does not apply 
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B, T. Act 

but Contract Act applies — Inoi* 
dents of permanent tenancy 
pointed out 

Ss. 188 and 105— Application 

under S. 105 — Sole plaintiff 
karta of the family and the sole 
recorded proprietor — His sons 
need not be joined as plaintiffs 40l 
S. 195 W — Tenancy Act ap- 
plies where Patni law is silent 4:G5« 
Bengal ' Troopa Transports 
and Travellers ' Assistance 
Regulation (11 of 1806) 

— S. 3 (1) Native officer can 

impress cart against owners 
consent 258/) 

Bihar and Orissa Municipal 
Act (7 of 1922) 

S. :m (1) t.nd (2)— S. n77 (1) 

and (2) do not cover cases of 
contract ^ 462(1) 

Bihar and Orissa Public De- 
mand Recovery Act (4 of 
1914) 

8. 46 — Kocordcd patnidar 

holding benami for another or 
transferring by private arrange- 
ment- Beneficiary or transferee 
cannot sue to set aside rent de- 
cree on grounds other than 
fram’d 465/ 

Burden of Proof 

Sne Evidence Act, Sp. lOi 

to 103 

C 

Cause of Action 

See Civil P. C.. O. 2, R. 2 

Cheating 

See Penal Code, S. 415 

Chota Nagpur Encumbered 
Estates Act (6 of 1876) 

Before amendment by Act 8 

B and O. C., of 1922, 8. 3 Cl. (1) 
and 8. 12, 01. (2) •— SchemQ of 
payment of debts by manager, 
and approval of scheme by Com- 
missioner — Period during which 
estate is under protection under 
'Bhonmbered Estates Act is 
excluded in computing limita- 
tion — Manager incurs no liabi- 
lity In drawing up scheme — 
Determination of debt by man- 
ager is not judicial decree 260 

— — Ss. 3 and 2 Usufructuary 
mortgage by proprietor — Decree 
for rent against teDants*^Es{ate 


Chota Nagur Encumbered 
Estates Act 

vested in manager — Decree can-* 
not be executed 524 

Chota Nagpur Tenancy Act 
(6 of 1908) 

Definition of agricultural land 

appears purposely omitted 5275 

S. 46 — Suit for ejectment of 

under-tenant by his immediate 
landlord is barred as applica- 
tion lies under S. 46 to Deputy 
Commissioner 403 

Ss. 71, 139 and 139- A — Amend- 
ing Act (1920) was not in- 
tended to take away vested 
rights u||der old Act 
^Ss. 71 and 189 — Suit for pos- 
session by tenant against land- 
lord — Question of tenant’s sta- 
tus is immaterial , 5616* 

S. 83 — Any order passed 

under S. 83 relates to the dralt 
record only 3695 

Ss. 89, 83 and 258 — Order 

under 89 of Attestation Officer 
can be revised by Settlement 
Officer and such revision bars 
a suit in civil Court by reason 
of S. 258 ‘ 645 

S. 139 — Section contemplates 

cases where relationship of land- 
lord and tenant is admitted-- 
Where tenancy is not admitted 
suit for possession of occupancy 
holding cannot bo entertained 
by Deputy Commissioner but 
can bo maintained in civil 
Court 64c 

S. 139 A — Suit for ejectment 

of under-tenant by bis imme- 
diate landlord is barred as ap- 
plication lies under 8. 46 tp 
Deputy Commissioner * 403 

S. 139 (2) — Person sued .need 

not be raiyat — Rent payable 
must bo in respect of agricul- 
tural land 627a 

S. 231 — Section does not ap- 
ply to suits to set aside sale cm 
the ground of fraud ^ 401fl. 

S. 258— Fraud is the opjy 

• ground to remov^ the bar • 6285 

Ss. 258 and 84 (3) — Record bf 

rights recording a tenure to ^ 
non-resumable — Suit to d^clkria 
that tenure is resumable is not 
barred* 369a 



SuBJfiOT IHDBX, 1926 Patna 


U 


Chota Nagpur Tenancy 
(Amendment Act) (6 of 
1620) 

" Ss, 38 and 39 — The Amending 
Aot was not intended to take 
away vested rights under the 
old Aot 661a 

S. 139 A — Suit I or deolara- 

fcidn as occupancy tenant end for 
possession is barred 363 

S. 231 — Suit to set aside an 

execution sale on the ground of 
fraud is governed not by S. 231 
btit Iw Limitation Act, Art. 95 47 

Civil Procedure Code (5 of 
1908) 

— -^S. 11 — Execution purchaser 
whether the decree be a money 
decree or mortgage decree, re- 
presents judgment-debtor for 
purposes of the section 478a 

S. 11 — Oo-defendants — Con- 
flict of interest between co- 
defendants and necessity to 
adjudicate on that dispute to 
give relief to plaintiff are neces- 
sary to make the decision res- 
judicata between them 47Bc 

— S. 11 — Application challeng- 
ing validity of a compromise 
decree under S. 151 dismissed — 
Subsequent suit for the same 
purpose is not barred 289 

S. 11 — An erroneous decision 

on a point of law can be res 
judicata 288a 

— S. 11 — Cause of action a recur- 
ring one — Still, matter directly 
and substantially in issue is res- 
judicata 288/> 

— S. 11. — Competent Court — 

Suit dismissed but one issue 
decided against defendant — De- 
fendant appealing — Appellate 
Court wrongly holding appeal 
incompetent but deciding the 
issue in defendant’s favour — 
Finding is res judicata 87a 

Ss. 37 and 38 — Court passing 

decree abolished and re-estab- 
'lished — It can^exocute decree if 
it cc^ld try the suit to which 
decree relates 209a 

S? 37 (b) — ‘A*Court that is 

abolished can be revived 209/> 

— S. 41 — Court to whichadecroe 
ik transferred for execution 
ceases to have jurisdiction afterr 
ii bas taken action under 8^41 274 


Civil P. C. 

—8. 47 — Order on questipn of 
notice under O. 21, R. 22, is one 
in execution 397a 

8. 47 — Firat appellate Court 

deciding that property compris* 
ed in the decree is not saleable 
— Second appeal lies 202c 

S. 47-^ Partition suit — Decree 

directing separation of plain- 
tiff’s share only but leaving 
shares of defendants joint — 
Separate suit by defendants 
inter se for separate possession 
of shares is not barred 154a^ 

S. 65 — Decree- holder allowed 

to bid but on conditions — His 
failure to fulfil the conditions 
does not not affect the sale in 
favour of highest bidder 335 

: S. 73 — Another decree-holder 

applying for distribution — First 
decree-holder alleging that 
other’s decree to be collusive and 
applying for judicial enquiry — 
Application should not bo enter- 
tained 497 ‘ 

‘-—S. 92 — Suit to establish exis- 
tence of trust itself is not 
within 8. 92 321c 

S. 100 — Question as to notice 

is one of law 495c 

S. 100 — Question of law de- 
pending on question of fact riot 
raised in lower Court was not 
allowed 4016 

' 8. 100 — Question of fact based 

on no evidence will bo interfered 
with 187c 

8. 100 — Construction of a 

title-deed is a question of law 49a 
— 8. 100 — Misreading of docu- 
mentary evidence — Finding is 
not binding 496 

S. 100 — Question whether 

tenant is tenure-holder or 
raiyat under B. T, Act ulti- 
mately depends on question of 
fact 9h 

-V g — Pinal order — Or^er 

allowing appeal under 8. 5, 
Limitation Act, is not ; but 
order refusing to allow would 
amount to, final order 102 

8. 115 — Failure to forthwith 

apply in revision on interlocu- 
tory 5 )rder does not bar right to 
apply when the case is over . 5756 
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Civil P. C. 

♦ S. 115 — Valuation of suit 

under 8, 7 (4) (c), Court-fees 
Act, found to be reasonable by 
lower appellate Court — High 
Court will not interfere 334 

^—8. 115— Power should not be 
exercised whpre technicalities are 
served at expense of justice 

F. B. 218a 

— S. 116 — Inadmissible evidence 
admitted — Finding based on 
other evidence — Finding is not 
vitiated 29(2)rf 

S. 115— Sub-Deputy Collector 

refusing application to pro- 
aeoute — Collector on appeal sett- 
ing aside the order and making 
a complaint exercises j^.dicial 
powers and revision lies 26a 

8. 151 — Amendment of decree 

— A, original guardian of minors 
dying before appeal from preli- 
minary decree— B appointed as 
guardian in appeal -Final de- 
cree mentioning A to be guar- 
dian— Amendment to substitute 
B for A should be allowed 564 

8. 151 and O. 41. E, 23— Re- 
mand on the ground that suit 
was not properly tried — Ko 
appeal lies where remand is 
under 8. 151 and not O. 41, 

B. 83 516 

^——8. 151 — Remand order is ap- 
pealable only if it amounts to 
decree — Order reversing trial 
Court’s decree is not a decree 
unless order itself decides any 
point for determination 457 

*——S. 151— Application challeng- 
ing validity of a compromise 
decree under 8. 151 dismissed — 
Subsequent suit for the same 
purpose is not barred 289 

♦ 151 — Wrong dismissal of 

application for ascertaining 
mesne profits for non*pa>ment 
of Court-fees cannot be reviewed 
b t it can be restored under 

8. 101 F. B. 218d 

♦ 8. 151 — Tnj’ nction against 

person outside jurisdiction can 
be issued if he h^s submitted to 
. jurisdiction 171 

♦ S. 151 — Section does not 

necessarily apply whenever no 
other remedy is open ^ 27b 

•*-“0. 1, R. 1 — Rent suit— A per- 


Civil p. c. 

son who alleges to bo trAnsfereo , 
from a co-sharer landlord, but 
who is nob recognized as sueh 
by the plain tiff s-pioprietors, can- 
not be joined in a rent suit 
against the wishes of the plain- 
tiffs 619 

0. 1, R. 8— Community of in- 
terest is the essence of represen- 
tative suit 321/1 

^ -0. 1, R. 10 — Transfer of par- 

ties raising value cf subject- 
matter higher than Court’s juris- 
diction — Court should add par- 
ties and return the plaint 2Hh 

^ O. 1, 0. U, R. 1 and S. 115— 

Refusal to add a party as plain- 
tiff — S. 115 does not apply — If 
fair trial would be denied, Gov- 
ernment of India Act, S. 107, 
will apply 207i^/ 

* O. 2, R. 2 — Causes of action 

different but substantial evi- 
dence common to both— Reliefs 
arising from both should be 
claimed in the same suit 87fi 

O. ,R. 1 — Advocate can be 

verbally aiqiointed 73o 

O. 6, R. 17 — Amendment 

prayed for after evidence — Ques- 
tion of fact to be raised by am- 
endment already raised and evi- 
dence adduced — Amendment 
should be allowed 427a 

— O. 7, R. 2 — Valuation will 
refer to profits before and after 
suit where both are claimed — 

(Per Mullickt J) F. B. 218<; 

* O. 7, R. 10 — Transfer of par- 

ties raising value of subject- 
matter higher than Court’s juris- 
diction — Court should add par- 
ties and return the plaint 28?. 

O. 8, R. 6— Equitable set ojt 

can be claimed though . tinfe- 
barred 77h 

O. 9, R. 13 — Application for 

restoration decided according to 
law — High Court will not inter- 
fere under Government of India 
Act. S. 107 37 

0. 9, R. 13 — Application to. 

set aside ex parte decree allowed 
— Iso revision lies 29(2)a 

O. Ifiw B. 1 — Application at a 

late stage to send for Char.kidaf 
Register from Deputy Oommir. 
sionep and admit it in evidence 
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awi p. c. 

— ^Application should not be re- 
fused 545Z> 

— O. 90, 12 — Application is 

no plaint ; it can be orskl— {Per 
Jwala Prasad, J) F. B. 218c 

O. 20, R. 12 — Deere 9 for 

mesne profits passed — Applica- 
tion for ascertainment cannot be 
dismissed 141a 

O. 20, R. 12 — Application for 

mesne profits — Law of limita- 
tion does not apply 141 

O. 21, R. 11 — Headinpf and 

column 8 blank — No correct 
entry in column 6— No list of 
properties — Sheet No. 2 blank — 

No copy of decree attached — 
Names of decree- holders not 
given — Application returned 
— Time given for supplying 
defects — Defects supplied bj- 
yond time — Application is 
bai red 533 

O. 21, R. 16 — Decree-holder of 

a decree-holder is not , transferee* 
within R. 16 320 

0. 21, R. 22 — Ord3r on ques- 
tion of notice is one in execu- 
tion • 397a 

O. 21, R, 22 — Application to 

set aside execution sale on the 
ground of want of notice is 
governed by the three years* 
ruleof lim’tation under Art. 181, 
Limitation Act 397c 

O. 21, R. 58 — Rule does not 

apply to rent decrees by virtue 
of Bengal Tenancy Act, S. 170 2136 

— O. 21, R. 58 —Rule does not 
apply to rent decrees by virtue 
of Bengal Tenancy Act, 3. 170 210 

— — O. 21, Rr. 66 and 72 — Auc- 
tion-purchaser, whether decree- 
holder or not, cannot bo com- 
pelled to bid higher than or up 
to the proclaimed price 146 

O. 21, Rr. 66 and J^—Prico 

in proclamation is not an exact 
estimate — Court cannot compel 
decree-holder to bid up to or 
higher than the proclaimed 
price ^ 140 

0. 2> Rr. 90 and 9G — All par- 
ties affected by an application 
under B. 90 need not be pai^jbies 
to the application , but that they 
should have notice 2666 

21, R. 92— Notice— The^e 


Civil P. C. 

is no limitation for notice under 
the rule 966 a 

O. 22, R. 4 — One of the heirs 

brought on record in time — 

Suit or appeal does not abate 976a 

0. 22. Rr. 4 and 9 — Bach of 

the appellants is entitled to ap- 
ply under the rules Indepen- 
dently 9766 

0. 22, R. 4— Finding that a 

deceased plaintiff*^ heirs wore 
not necessary parties to applica- 
tion to set aside ex- parte decree 
is not revisable 29(2)6 

O. 22, R. 6-;- Decree againsta 

dead person is a nullity 5046 

O. 23, R. 1 — Permission to 

withdraw given, on condition of 
paying d6fendant*s costs, not 
mentioning that suit will stand 
dismissed if costs not paid, with- 
in prescribed time — Fresh suit 
is not barred for non-payment 
of costs— Remedy is not to pro- 
ceed with the fresh suit till 
costs are paid 472. 

‘ 0. 23, R. 1 — Withdrawal of 

suit allowed on certain condi- 
tions — Conditions not fulfilled — 

Suit is not automatically dis- 
missed but is deemed as pending 409 

« 0. 23, R. 1 — Application made 

for permission to withdraw 
with liberty to bring fresh suit 
on same cause of action — 
mission granted — No mention 
made about liberty to bring suit 
— Liberty to bring fresh suit 
will be de ^med as granted 959 

0. 23, R. 1 — Plaintiff bound 

to fail owing to substantial 
defect in plaint — Permission 
cannot be granted 128 

0. 26, R. 1— Official Assignee 

adopting proceedings filed by 
insolvent plaintiff is liable for 
giving security for costs in- 
curred prior to his becoming 
plaintiff ^ 633 

0. 26, R. 4 — Plaintiff having 

no choice of forum — Commis- 
sion may be issued for his exa-m 
ination 977 

' 0. 26, R. 10 — Report of Oom- 

raissioner is notbin'^ing 469(9) 

0. 26, R. 12 — If Commis- 
sioner’s report is unsatisfactory 
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Civil P. c. 

anolher CJommissioner should be 
Appointed 169 

— r-0* 29 ,K* ^ — Suit against Rail- 
way Company — ’Proper name to 
be described is the one under 
which it carries on business — 

If through error agent is made 
defendant and not the Company 
and Company is real defendant, 
suit may proceed against Com- 
pany 10 

O. R. 3 — Defendant alleg- 
ing to be minor — Issue should 
be framed and decided — Court’s 
opinion about defendant’s ap- 
pearance is not sufficient 489 

rO. 34, R. 1 — Suit by prior 

mortgage without joining puisne 
mortgagee — Puisne mortgagee 
is not bound either by decree 
in such suit or sale in execution 
-“^Purchaser being in possession 
for more than 20 years does not 
affect rights of puisne mort- 
gagee 337a 

_ — 6. 34, R. 1 — Mortgage suit by 
Hindu joint family — Non-joinder 
of members is fatal only where 
strong reasons exist 207a 

— D. 34, R. 14 — Decree declaring 
. a charge on certain property of 
defendant — Charge can be en- 
forced in execution — -Separate 
suit is not necessary 31 

^ 39, R. 1 — Court should be 

satisfied before granting tempo- 
rary injunction as to there being 
a serious question and as to the 
probability of plaintiff’s success 318a 
O. 39, R. 1 — Suit for declara- 
tion only — No permanent in- 
junction claimed — Whether in- 
terlocutory injunction should be 
granted (Quaere) 3l8r 

O. 39, R. 1 — Injunction 

against person outside jurisdic- 
tion can be issued if h 0 | has sub- 
mitted to jurisdiction 171 

O. 41, R. 19 — Appeal dismis- 
sed for failure to deposit print- 
ing costs — Application for res- 
toration is one for review and 
not one under O. 41, R. 19 27a 

-^-0. 41, R. 23 — Remand on the 
ground that suit was not pro- 
perly tried — No appeal lies 
where remand is under S. 151, 
and not under O. 41, R. 23 616 


Civil P. c. 

^O. 41,R. 23— Rule applies if 

whole suit is remanded — When 
remand is on a portion of suit 
it is not under R. 23, and no ap- 
peal lies 514 

O. 41, R. 23 — Remand order 

is appealable only if it amounts 
to decree — Order reversing trial 
Court’s decree is not a decree 
unless order itself decides any 
point for determination 457 

■■ Q 47 ^ I — Wrong dismissal 

of application for ascertaining 
mesne profits for non-payment 
of Court^fees cannot be reviewed, 
but it can be restored under 
Civil P. C., S. 151 (Per Jwala 
Prasad, J.) F. B. 21Sd 

O. 47, R. 1 — Appeal dismissed 

for failure to deposit printing 
costs — Application for restora- 
tion is one for review and not 
under O. 41, R. 19 27a 

Sch. 2, para. 16 — Appeal on 

grounds other than those in 
para. 16 is incompetent 164a 

Commissions 

See Civil P. C., O. 26 . 

Compromise 

Pleader authorized to compro- 
mise — Compromise is valid 
unless fraud or collusion is proved 73c 

Confession 

See Evidence Act, Ss.24 <fc 30 

Contract 

<Jompleted contract — Setting 

aside — Inadequate consideration 
amounting to fraud iaground for 
seting aside 539a 

’Mortgagor selling equity of * * 

redemption — Purchaser promis- 
ing to pay the mortgage money 
—Mortgagee nob a party to the 
agreement — Purchaser is not 
personally liable to mortgagee 
for mortgage money 474 

Contract Act (9 of 1872) 

Ss. 16 and 17 — Inadequate 

consideration may lead to in- 
ference of fraud or undue in- 
fluence 6395 

S. 19 — Completed contract — 

Setting aside-^Inadequate con- 
sideration amounting to fraud 
is groT»nd for setting aside 639a 

' S. 23 — Gift by bride’s parents 

fo bridegroom and his relation 
in .consideration of marriage 
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Courbfees Act 


Contract Act 

are not prohibited — Gifts ac- 
tually made cannot be recovered 
although they may not be en- 
forceable by suit 582c 

Ss. 59, 60 and 61 — In the ab- 
sence of any direction from 
debtor, creditor may appropriate 
payment in chronological order 
of debts — This right of creditor 
continues until he has com- 
municated the appropriation to 
the debtor 330 

S. 68 — Debt by guardian for 

necessaries — Decree for, is exe- 
cutable against minor s pro- 
perty 399 

S. 74 — Contract to hold pre- 
mises for 11 years and after 
that to hold at thrice the rent 
or to take fresh settlement is 
enforceable 122a 

S. 74 — Decrees whether on 

compromise or contest — Doc- 
trine of penalty does not apply 122Z^ 

S. 78 — Payment of purchase 

money does not determine pass- 
ing of title — Court will construe 
contract according to intention 
of parties as to when property is 
to pass 353a 

S. 78 — Ho who enables third 

i:\erson to occasion loss must 
suffer it — Principles explained 3535 
-3. 108 — Steam launch — Cer- 
tificate of survey is not a docu- 
ment of title 353c 

Court-fees Act (7 of 1870) 

' S. 6 — Appeal wrongly assessed 

by Taxing Officer-Refund o 
Court* fees cannot be ordered by 
the High Court 147 

' S. 7 (iv) (b) — Partition suit- - 

Dofondants need not pay Court- 
fee • 1516 

' S. 7 (iv) (c) — Two reliefs not 
co-exjfcensive and both necessary 
S. 7 (iv) (c) will applv 453 

S. 7 (vi) (c)— Civil P.C, S. 115 

Valuation found to be reason- 
able by lower appellate Court 
“9igh Court will not interfere 
in revision 334 

^ — Declaratory suit 

Plaintiff obtaining ad interim 
injunction in lower Court, but 
losing the suit and in appeal 
. seeking same relief — -Ad interim 
1926 N. S. T. (Pat.)— 6 


prayer brings the case under 
Cl. (c). 249 

S. 7 (v) — Where the suit is 

one for possession of land after 
determination of the question 
of title and the title is gone 
into, the case falls within S. 7 
(v) and the Court-Fee is payable 
on the market-value of the land 251 

S. 11 — Court-fee is payable on 

future mesne profits from date 
of suit but cannot be ordered to 
be paid on pain of dismissal of 
suit even on ascertaining the 
profits . r. B. 2195 

S. 11 — First part applies to 

final decree including future 
profits (Per Jxoala Prasad, J) 

F. B. 218/ 

S. 27 — Patna — Stamps im- 
pressed with “ for use in tho 
High Court only’' are not invali- 
dated for use in subordinate 
Courts 408 

Sch. 2, Art. 10 — Article pres- 
cribes fees only and does not 
create necessity for an authority 296c 

Sch. 2, Art. 10 — Written 

power of appointment filed even 
by a barrister must be stamped 246 
Criminal Breach of Trust 
— —See Penal Code, S. 409 
Criminal Procedure Code (5 
of 1898) 

(amended in 1923), 8. 1 — Ap- 
plication of Code to poll|b is, 
but to Magistrate is not, barred 
by S. 1 (Per Adami^ J.) 27r5 

S. 4 (j)-‘‘High Court” for 

piu posQS of revision against ac- 
quittal from proceedings from 
Sonthal Parganas is Commis- 
sioner of Bhagalpur 449 

— S. 37 — Cognizance of offence 
beyond powers specified in Sch. 

4 and S. 37 is without juris- 
diction and convictipn may not 
be invalid but complainant can- 
not be prosecuted for false com- 
plaint 400 

— S. 64 — Bocav.se certain* per- 
sons are in a certain place at a 
certain time does not make 
them liable for arrest 560 

— Ss. 56 and 54 — Command cer- 
tificate issued under S. 56 — Con- 
stable effecting arrest not notify- 
ing/contents to person arrested 
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Criminal P. C. 

— Arrest is not illegal if facts 
entitle the constable to arrest 
tinder 8. 64 ^ 424 

8. 59 — ‘In his view' ‘means ‘in 

bis presence' 53 

8. 107 — Two opposing parties 

in 'a dispute cannot be proceeded 
against under S. 107 in one 
proceeding 32 

S. 109 (a) — Cl. (a) is not limi- 
ted to cases where the accused 
has not been arrested, nor is it 
necessary to prove a continuous 
effort at concealment — Mere 
effort to run away on the ap- 
proach of police is not sufficient 
— Whether a particular case 
falls within Cl. (a) depends on 
the facts of that case 569 

8. 133 — Only when denial of 

right is a pretence, Magistrate 
can make order absolute 170^^ 

— 8. 133 (1) — Discharge into river 
of an effluent from a factory is 
covered — There must be definite 
scientific and convincing evi- 
dence against the accused 506 

8. 139-A (2)— Koliable evi- 
dence supporting denial of right 
ousts jurisdiction 1705 

8. 144 — Absence of notice to 

one of the members does not 
render wholeproceedings without 
jurisdiction 675 

8. 145 — Party — A party’s 

soJIbaving no possession or title 
is not bound by order against 
his father 103c 

8. 145 — Jurisdiction — Non- 
joinder or misjoinder of parties 
does not aft’ect jurisdiction 67a 

145 — Minor made party to 

order under sub-S. (1) — Notice 
not served on him — Minor is 
not a necessary party 67c 

8. 145 — Order passed after 

looking ioto evidence and hear- 
ing arguments — Order declar- 
ing right of one i)arty to be in 
possession and forbidding others 
from interfering with the pos- 
sesion is one under 8. 145 61 

8. 147 — Right of personal 

easement as well as public 
right of way can be claimed to- 
gether 348a 

8. 147 — Reasonable grounds 

that bona fide claim of b right 


Criminal P. C. 

exists are sufficient to pass an 
order under the section. 3485 

8. 147 — 8pecific instances of 

user within three months is not 
necessary — General user is 
sufficient 348c 

8. 147 — Proceedings against 

gumasta alone are not illegal 196 

g 262 — Important statement 

made at trial was not made at 
the investigation — Contradic- 
tion can be proved 362 

(amended 1923), 8. 162 — 

8ection excludes completely 
statements made during in- 
vestigation except for limited 
purposes — 8tatements of ac- 
cused, not amounting to confes- 
sion are still admissible 232dZ 

8. 162 — 8tatement before 

police cannot be used to meet a 
suggestion of defence nor to 
support testimony of the depo- 
nent — Infringement of 8. 162 
is not necessarily fatal to con- 
viction if decision is based on 
other admissible evidence 211 

S. 1G2 — 8tatements of wit- 
nesses recorded by investigating 
officer cannot bo used to show 
that the statements do not assist 
the story jiut forward in the 
first information report 20 

(as amended in 1923), 8s. 164 

and 1 — Change by amendment 
is made to allow Presidency 
Magistrate to record confession 
{Per Adami, J) 2795 

— 8. 164 — The Code itself contains 
no provisions as to the confes- • * 
sion being made in open Court 279c 

S. 164 — Accused asked as to 

his willingness to make volun- 
tary statement, his reply^in the 
affirmative and warning him 
subsequently is sufficiotit {Per 
Adami, J.) • 279d 

8. 164 and Ch. 14-~Con- 

struction — Even though the 
police in Calcutta may not con- 
duct their investigations in pre- 
cise accordance with tht pro- 
visions of C^. 14, to construe 
8. 164 which would exclude its 
utilization in Calcutta during 
the phlice investigation at aqy 
time afterwards before the com- 
mencement of the enquiry or 
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trial, is to read ifc in a some- 
what strained and unnatural 
sense 279/ 

S. 190 and S. 37 and Sch. 4 
— Cognizance of offence beyond 
powers specified in Sch. 4 and 
S. 37 is without jurisdiction 
and conviction may not be in- 
valid but complainant cannot 
be prosecuted for false complaint 400 

^S. 192 — Complaint under S, 

420 Indian Penal Code — Police 
ordered to report — Police 
reporting the case to be false 
and instituting prosecution 
under S.'2ll — Complaint by 
complainant i^raying for judi- 
cial enquiry — Case transferred 
to another Magistrate — Trans- 
fer is one under S. 192 525 

S. 192 (1) — Sub"divisional 

Magistrate transferring a case 
before issue of summons — Trans- 
feree Magistrate can issue sum- 
mons and perform all requisites- 
to decide the case — If transfer 
is by High Court’s derection it 
• makes nc difference 358 

S. 195 — Magistrate dismissing 

a false complaint cannot proceed 
against complainant under 
S. 211, Penal Code 368 

S. 202 — Issue of process with- 
out recording reasons is not 
correct— Cross-examination and 
arguments should not, as a rule, 
be allowed in a case of inquiry 
under S. 202 34c& 

; 3. 203 — Order of dismissal — 

^Reasons for dismissal should be 
recorded 57 

S. 210 — Prosecution not pro- 
ducing alJL material witnesses — 
Committing Magistrate should 
call them. himself 55 

S. 227 — Alteration of charge 

from S. 456 to S. 436 road with 
S. 149 does not take away opera- 
tion of notification requiring 
S. 436 offence triable by jury — 

Trial oj altered charge with 
assessors is void 253a 

(amended 1923), • S. 234 — 

Cheating two persons within 
one month — Joint trial is ^ot 
illegal 3476 

8, 249 — S. 249 does not apply • 
to warrant c'ases — Order gf 
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release in a warrant case under 
S. 249 is void and proceedings 
cannot be re-opened at the in- 
stance of a private party 292 

S. 250 (3) — Total amount of 

compensation is the basis to 
decide appealability 70 

(amended by Act 18 of 1923), 

S. 256 — Sufficient time must be 
given to the accused to consider 
for further cross-examination of 
prosecution witnesses after 
charge is framed 214a 

-S. 256 — S. 256 does not apply 

before charge is framed 2146 

3. 256 — Magistrate cannot 

insist on the accused to deposit 
costs of witnesses before recall- 
ing for cross-examination 214c 

S. 257 — ^lagistrate deciding 

to call a witness should taka 
steps'to produce him hut he 
can dispense with his presence 
if he finds his presence unneces- 
sary 139 

S. 269 — Alteration of charge 

from S. 436 to S. 436 read with 
S. 149 does not take away opera- 
tion of notification requiring S. 

436 triable by jury — Trial of 
altered charge with assessors is 
void 253« 

S. 288 — Subject to the pro- 
visions of the Evidence Act” 
means so far as the previoil 
evidence is evidence under the 
Evidence Act and not so far as 
it is admissible under that Act — 
Weight to be given to the pre- 
vious evidence depends on facts 
of each case, but it cannot be 
utlized to support conviction 
unless there is other evidence to 
corroborate it 440a 

S. 307 — Two inferences possi- 
ble on evidence — Court of refer- 
en ce will not interfere unless 
inference drawn by jury is in** 
consistent with evidence 5666 

S. 307 — Verdict of jury wil> 

not be upset unless it is un- 
supported by evidence 5356 

— S. 337 — Approver disclosing 
offences other than that he is 
charged with, while making full 
disclosure, should not be pro- 
ceeded gainst for the further 
disclosed off ences 27 9a 
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' S. 340 — Ko authority in 

writing is necessary for an 
advocate or vakil in criminal 
cases 296a 

S. 342 — Technical failure to 

comply is not fatal unless pre- 
judice is caused 3932? 

S. 342 — Provisions are man- 
datory — Non-observance vitiates 
trial 29(1) 

S. 360 — Deposition not read 

over to witness but read by 
witness himself — Deposition is 
legal evidence 232e 

S. 403 — Scope is wide — 

Jurisdiction does not refer 
merely to character or status of 
Court but refers also to want of 
jurisdiction on other grounds 
such as want of sanction under 
S. 195 302a 

S. 403 and S. 249 — S. 249 does 

not apply to warrant cases — 
Order of release in a warrant 
case under S. 249 is void and 
proceedings cannot be re-opened 
at the instance of a private 
party 292 

Ss. 437 and 202 — Allowing 

cross-examination in an enquiry 
under S. 202 is a mere irregu- 
larity and further inquiry should 
not be directed 345 

S. 439 — Question of proof of 

malice is one of law {Kuhvant 
Sahay, J.) 499(i 

S. 439— Magistrate convicting 

accused for lessor offence within 
his jurisdiction — Facts also con- 
stituting grave offence not with- 
in his jurisdiction — Proceedings 
are not void — High Court will 
not interfere unless prejudice is 
caused 393a 

— S. 439 — High Court will in- 
terfere only in exceptional cases 
e. g., where there is denial of 
fair trial — In cognizable cases, 
private prosecutor has no locus 
standi at all {Mullick, J., Mac' 
ph erson, J, contra) 176 

— — S. 439 — Accused convicted of 
one offence though facts found 
would constitute more serious 
offence — ^High Court would not . 
interfere unless sentence is in- 
adequate or accused is deprived 
of right of appeal 36a 


Criminal P. C. 

S. 444— Ch. 33 does not apply 

to complaint by public servant 
on orders of Government 566c' 

S. 444 — Powers of High Court 

on reference are not co-extensive 
with those under S. 449 d66d 

^ S. 476 — Making complaint is 

discretionary — High Court 
should interfere only in excep- 
tional cases 815 

S. 476 — Court generally takes 

action on application by parties 81c 

S. 476 — Question as to forged 

nature of document is to be de- 
cided in prosecutions following 
complaint and not before making 
one Sid 

S. 476 — Criminal offence sus- 
pected — Facts forming the of- 
fence should be determined in 
the proceedings 255- 

S. 476-B — First Court refusing 

to make complaint — Appellate 
Court allowing appeal and itself 
making a complaint — Appeal lies 
to High Court 81a 

S. 476B — Party prejudicially 

affected has a right of appeal .25c 

S. 526 — Crown case conducted 

by Court Inspector — Complain- 
ant appointing a pleader, who 
is a near relation of Magistrate, 
to watch the case is no ground 
for transfer 464 

S. 529 (e) — Cognizance of of- 
fence beyond powers specified in 
Sch. IV and S. 37 is without 
jurisdiction and conviction mAy 
not be invalid, but complainant 
may not be prosecuted for a 
false complaint 400 

Ss. 530 and 439 — Magistrate 

convicting accused for lesser of- 
fence within his juri^iction — 

Facts also constituting grave of- 
fence not within his jurisdiction 
— Proceedings are not void — 

High Court will not interfere 
unless prejudice is caused 393a 

S. 537 — Cheating — Omission 

to give exact date — Month given 
— Irregularity is curable 347a 

S. 537 — Allowing cros&rexami- 

nation in an enquiry under 
S. 202 is a mere irregularity 345 

— — S. 539 — Affidavit before Magis- 
trate having no seisin over the 
case is not valid 214d 
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— — Sch. IV — Oognizance of offence 
beyond powers specified in 
Sch. IV and S. 37 is withonfc 
jurisdiction and conviction may 
not be invalid but complainant 
cannot be prosecuted for false 
complaint 400 

Criminal Trial 

Written statement by accused 

is not legal 566(X 

—It is for the Grown and not 
for the High Court to consider 
whether proceedings should be 
dropped on the ground of harass- 
ment to accused 3025 

Sessions trial — Defence having 

a counter- case should give evi- 
dence and should not roly on the 
discrepancies in prosecution evi- 
dence 5^ 

Prosecution case not proved — 

Accused should be acquitted 5c 

Custom 

Proof must be given apart from 

estate in dispute 61a 

D 

Damages 

Breach of contract — Railway 

Company entrusted with goods 
to be carried — Route not fixed — 

Ko delay in delivery — Railway 
is free to carry goods by any 
route 273a 

—Suit for — Cause of action based 
on breach of contract — Damages 
based on delay cannot be 
claimed 2735 

•Decree 

Setting aside — Fraud — Minor 

is equally bound by a decree as 
a major — Decree against minor 
properly* represented — Fraud or 
collusion is the only ground for 
setting aside 528a 

Deed 

—Construction — Lease — Dak 
fard is not a lease 487a 

•Construction — Principles — 

Each document and the cir- 
cumstafhces under which it came 
into ^istence mus^be considered 
separately, and the construction 
of one document is not generally 
of piuch assistance in conttruo- 
ting another which may differ 
materially in its terms and in 
the atj!;endant circumstances * 4875 


Deed 

-Construction — Intention may 

bo elucidated by conduct 340a 

Construction — Conveyance of 

land — Difference between boun- 
daries and area given — Land 
actually comprised within the 
boundaries should be treated as 
conveyed 257 

Defamation 

See Penal Code, S. 499 

Dower 

See Mahomedan Law 

Dower 

E 

Easement Act (5 of 1882) 

S. 13 — Right of way — Ser- 
vient owner pleading permissive 
user must allege and prove it 460 

S. 17 — Profits a prendre do not 

include right to water 1875 

Equity 

Ho who enables third person 

to occasion loss must suffer it 3535 

Escheat 

** In the discretion of Govern- 

ment alone escheated property 
can be granted back 321/ 

Evidence Act (1 of 1872) 

S. 8 — Evidence of raped girl — - 

Voluntary statements made im- 
mediately after occurrence are 
relevant 58c 

S. 21 — The Code of Criminal 

Procedure contains no jirovisi^s 
as to confession being made in 
open Court {Per Adamiy J.) 279o 

S. 24 — The hope of being made 

an approver does not show that 
the confession is not voluntary 

279c 

S. 30 — Confession to be used 

against co-accused must be con- 
fession of guilt of maker 4405 

S. 32 — Admission by a Hindu 

widow regarding the existence 
of a loan cannot be split into 
two but must bo considered as a 
whole for ascertaining the pur- 
pose of loan ‘ 255 

3. 33 — Evidence not taken ac- 
cording to Ch. 25, Criminal 
P. C., is not admissible 58a 

■ — 3. 35 — Crop cutting report of 
Dy. Collector under B. T. Act, 

S. 40, is a public document and 
is adn^issible to prove quantity 
of crops cut 4365 
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— S. 35 — Jamabandi prepared 
by landlord is admissible to 
show basis of assessment 197c 

— S. 36 — Thakbast map and 
revenue survey map — The latter 
is more accurate and should be 
relied upon to determine boun- 
daries 385a 

S. 40 — A judgment is not evi- 
dence against persons not 
parties to it — It is admissible 
only in so far as it shows asser- 
tion of title made therein 5775 

— S. 45 — Evidence of Finger- 
print Expert as to age of thumb- 
impression opposed to date on 
the document — Court should 
bo careful to accept expert 
opinion 575a 

S. 54 — Evidence of bad 

character, to prove motive for 
the crime or otherwise relevant, 
is not excluded 232a 

S. 58 — Admission of execution 

of a document — Attestation 
need not beproved — Executant 
a pardanashin lady — Consid- 
eration must 1)6 proved 295 

S. 66, Proviso — Redemption 

suit — Mortgagee denying exis- 
tence of mortgage deed — Notice 
is not necessary 512a 

-Ss. 74 and 35 — Crop-cutting 

report of Deputy Collector 
under S. 40, Bengal Tenancy 
Act, is public document and ad- 
missible to prove quantity of 
crops cut 4365 

S. 76 — Plaint is not a public 

document 180a 

S. 78 — Copies of registers in 

• Native State are not admissible 

29(2)c 

S. 92 — Evidence to show" non- 
existence of an agreement is 
adraissi])le 156a 

S. 101 Will — Ordinarily 

parties propounding must prove 
due execution 269 

S. 102 — Zamindar and tenant 

— Record of rights recording 
tenants as owners of non-resum- 
able tenure — Burden is on 
zamindar to prove that the 
tenure is resumable ^ 369d 

-- — S. 182 — Approver should be 


Evidence Act. 

corroborated also in material 
points as to the part played by 
his accomplices 2326' 

S. 154 — Witnesses, being 

neighbours or supporting defence 
or not supporting prosecution is 
no ground for discrediting them 
as hostile — There must be 
something in their depositions 
contradictory 3165 

S. 157 — Evidence of raped 

girl excluded — Evidence of her 
relatives cannot be used for 
corroboration dSb 

Execution 

* Decree for dower passed — 

Executing Court cannot direct 
in execution payment of decree 
proportionate to shares of differ- 
ent heirs 411 

Declaratory decree — Decree 

declaring a charge on certain 
property of defendant — Charge 
can be enforced in execution — 
Separate suit is not necessary 31 

Execution of Decree 

Mortgage decree — Executing 

Court cannot entertain objection 
that property ordered to be sold 
in decree is not saleable — Such 
objection may bo entertained in 
the case of money decree 2025 

Limitation — Objection to 

execution raised but dismissed 
— Appeal against the order by 
objector does not extend limi- 
tation 1295^ 

Ex'parte Decree 

Setting aside — See Civil P.C., , 

0. 9, R. 13. 

G 

General Police Act (5 of 1861) 

* S. 30 — Section give^ police 

power to control procession, but 
not to forbid 173a. 

S. 30 — Issue of licenses — 

Signing and giving for delivery 
is sufficient 1735 

S. 30 — Once license is applied 

for, the applicant may take out 
his procession 173c 

Government ^ of India ® Act 
(1915) 

* S. <,107 — Refusal to add a 

party as plaintff — S. 116 does 
hot apply — If fair trial is 
denied S. 107 will apply , 207& 
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— S, 107 — Bx-parte decree— 

Application for restoration — 
Application decided according 
to law — High Court will not 
interfere 37 

— S. 107 — Sub-Deputy Collector 
refusing application to pro- 
secute — Collector on appeal set- 
ting aside the order and making 
a complaint exercises judicial 
powers and revision lies 25a 

K1919) 

* (amendqd 1925)— In Cl. (3) to 

S, 72 D the words “payments 
or emoluments payable to or on 
account of a person in respect 
of his ofi&ce ” include the tour 
expenses and the travelling 
allowances of the Governor and 
the Members of his Council and 
the Inspector-General of Police 
and therefore these expenses are 
non-votable items 305a 

Grant 

Brahmottar interest created 

by Ghatwal is not burdened 
with service — It is liable to be 
sold in execution of a decree 444a 

H 

Hindu Law 

** Adoption — Karta putra is not 

in better position than dattaka 
putra — Karta putra does not 
inherit any person except the 
adoptive father — Karta putra 
does not by mere adoption get 
a right to succeed to the es- 
tate of adoptive father — Natural- 
born son excludes altogether 
the karta putra 90 

Alienation by widow — Defen- 
ding tifrle to property no longer 
hers is no legal necessity 490 

Alienation by Mahant — Limi- 
tation 'for setting aside such 
alienation by succeeding Mahant 
does not begin afresh from the 
date of his succession, but dates 
back to the death of the vendor 
Maha:^ 2395 

Alienation by ^ manager for 

personal benefit is not binding 
though the manager shares the 
b^efit with the family folun- 
tarily or by agreement ^ 17 

— Damdupat — Buie does not 
apply muflfasil 94a 
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Debts — Pious obligation of 

son does not extend to time- 
barred debts of father 427c 

Debts Son’s liability — 

Father undertaking to pay 
money misappropriated by an- 
other — Money misappropriated 
after having taken lawfully^ — 

Son is liable 14 

Family settlement — Property 

not partitionable without in- 
convenience — One party should 
take compensation from the 
other for his share — Legal neces- 
sity need not bo proved 364a 

Family settlement is method 

of enjoying ancestral property 
by parties — Binding nature — 
Doctrine of legal benefit applies 
(Per Foster^ J) 3645 

Impartible estate — Ghatwali 

— Produce of impartible estate 
is not necessarily accretion— 

No distinction exists between 
realized and unrealized rents — 
Unrealized rents are liable to 
attachment in execution 618 

Joint family — Father ad- 
judged insolvent — Son’s shares 
are liable to be sold by Oflicial 
Eeceiver to pay off debts not in- 
curred for immoral purposes 438 

Joint faniil> — Alienation by 

manage! — If r-ale for considera- 
tion is not much over the legal 
necessity and the transaction is 
not an improper one sale 
should not be set aside 4275 

Marriage — Ee-marriage during 

lifetime of first husband — Cus- 
tom as to, must be proved 346 

* Mithila School — Widow — 

Grant of immovable property by 
karta of joint family for main- 
tenance does not constitute her 
stridhan, nor does it create a 
widow’s estate — After widow’s 
death properties revert to donor 481 

Partition — Ascertainment of 

shares that would fall to differ- 
ent members in the event of 
partition does not amount to 
partition — Intention "to divide 
is necessary * 645 a 

* Partition — Mother takes equal 

to sons, but only half as much 
if shedias got income producing 
stridhan 537 
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Keligious office — Mahants 

are only managers of the in- 
stitution and no property is 
vested in them 239a 

Reversioner has no interest 

in the estate — Compromise with 
reversioner does not hind rever- 
sionary body and is wholly void 16 

— Successions — Daughters among- 
st themselves take by survivor- 
ship — Agreement to relinquish 
survivorship right is valid 392 

Succession, effect of — Heirs, 

whether male or female, are 
bound to maintain those whom 
last holder was bound to main- 
tain — Mainteinanco includes 
marriage expenses la 

Widow — Sonless widow suc- 
ceeding her husband takes ab- 
solute estate, but her power of 
alienation is limited like that 
of a coparcener — Small gifts of 
immovables for spiritual bene- 
fit of her husband are not in- 
valid — Gift of immovables to 
her daughter or son-in-law at 
the time of marriage will be 
upheld to a reasonable extent 
— Gifts may be i3romised at 
marriage and given afterwards o82d 

Income-tax Act (11 of 1922) 

' S. 12 — Taxes payable under 

Act 3 of 1914 and Act 4 of 1920 
are not to be deducted from 
I'oyalty in determining assess- 
able income 109 

— ^S. 14 (1) — Section does not 
apply when a member receives 
income from pioperty not taxed 
as joint property 256 

Inherent Powers 

See Civil P. C., S. 151 

Injunction 

See Civil P. C., 0. 39 

See Specific Relief Act, 

S. 54 

Intei^pretation of Statutes 

Repealing Act — Vested rights 

under old Act are not taken 
away unless expressly provided — 

New procedure applies to fur- 
ther action 5616 

-■—General and special enact- 
ments — ^B^tent to which special 
enactment overrides, general 


Interpretation of StatutM 

enactments depends. on language 
of special Act 232c 

Judge 

Definition of — See I.P.G., S. 19 

Jurisdiction 

Act of State — Court cannot 

question 3056 

L 

Land Acquisition Act (1 of 
1894) 

S. 11 (3) and 30 — Occupancy 

lands acquired — Lands not trans- 
ferable without landlord’s con- 
sent — Landlord is entitled to 
a share of the compensation 
money 16 

Landlord and Tenant 

•:= Zerpeshgidar lessee from land- 

lord inducting tenant on raiyati 
or bakasht lands — Tenant acquir- 
ing status of occupancy — Land- 
lord cannot eject him 605a 

Rent — Tenant dispossessed of 

a portion — Right to claim posses- 
sion barred by lapse of time — 
Tenant can still withhold enth'e 
rent 513 

Tenant's rights — English 

doctrine that tenant, unless put 
in possession cannot sue for 
infringement of rights based on 
actual possession, applies to 
Indian leases for a terra of 
years — In India lessee or sub- 
lessee can sue for damages for 
being kept out of possession 508 

Rent decree — Some defen- 
dants dead at the date of 
decree — Whole decree is not 
nullity — Decree can be executed 
against living defendants only as 
money decree 504a 

Tenant cannot deny landlord's 

title at the time of demise — 
Tenant can show that • subse- 
quent to the demise landlord’s 
title has expired 498 

^Relationship is not estab- 
lished by marfatdari receipts 465a 

^Non-transferable occupancy 

holding — Landlord may suf for 
rent against tlie original tenant 
even aher the transfer 423 

MokSarrari grants are life 

grants — Grantee's heirs continu- 
ing in possession adversely to 
landlord after grantee's dea]rh — 
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Landlord and Tenant 

Landlord*s suit for actual posses- 
sion is not maintikinable 241 

Abandonment by tenant — 

Mineral rights — Mere non-user 
is not enough — Landlord treat- 
ing lease as at an end is not 
enough unless adverse possession 
for statutory period is proved 130g 

Dispossession of tenant by 

landlord — Mere refusal to recog- 
nize lease is not enough 130h 

Mines and minerals — Bight 

to, vests in landlord unless ex- 
pressly divested 103a 

Bight to trees — Tenant is to 

cut trees and landlord is to 
appropriate wood 686 

Expression “cultivate and get 

cultivated*’ does not necessarily 
indicate a tenure-holder rather 
than a raiyat 9c 

Land Tenure 

Ghatwali — Produce of impar- 
tible estate is not necessarily 
accretion — No distinction exists 
between realized and unrealized 
rents — Unrealized rents are 
liable to attachment in execu- 
tion 518 

Jagir — Kamgarh Baj — Main- 
tenance grants and jagirs are 
resumable on failure of lineal 
male descendants — Jagodih 
tenure is such jagir tenure under 
Bamgarh and is likewise resum- 
able 369c 

Ghatwali tenure — Ghatwal 

can be a mourashi mokarrari- 
dar — Distinction between ghat- 
wali within and outside Begula- 
tion pointed out 1036 

Ghatwali tenure — Occupancy 

rights cannot be acquired in 
ghatwali lands 64c 

Lease 

Permanent lease — Lessee 

never having got possession can 
yet sue for ejectment or damages 
and injunction , 130c 

Construction — Contract to 

hol^ premises for 11 years and 
after that to holcT at thrice the 
rent or to take fresh settlement 
if enforceable *• 122a 

^lonstruction — Ijara deed is a 

mortgage and haq ajiri is not 
Tent— Interest on haq ajiri <^n- 


Lease 

not be claimed unless there is a 
stipulation in the deed 77a 

Zar-i-peshgi — Damage to ijara 

property is to the corpus and 
compensation for excavation in 
such property cannot be claimed 
by ijaradar from third person but 
can be claimed from the owner 77c 
Legal Practitioner 
Advocate can be verbally ap- 
pointed and can present an ap“ 
plication on behalf of clients 
without vakaiatnama 73a 

Pleader authorised to compro- 
mise — Compromise is valid un- 
less fraud or collusion is proved 73c 
Limitation Act (9 of 1908) 

S. 5 — Petition out of time — 

No reason for delay shown on 
the face of it — Petition is not 
entertainable 736 

S. 9 — Limitation begun in 

lifetime of full owner is not 
suspended on his death 1926 

S. 10 — Duty of receiving pro- 
perty and holding it for another 
can only bo discharged by band- 
ing it over to the pei'son entitled 
and not by appealing to the 
lapse of time 321a 

S. 10 — Suit to recover remu- 
neration as dwaris of temple is 
not covered by S. 10 — Art. 100 
applies, but not Art. 131 nor 
Art. 102 205 

S. 14 — “Civil proceeding” does 

not inedude application under 
Land Kegistration Act, S. 28, 

S. 29 and S. 42 — Land Begistra- 
tion Deputy Collector is not 
“Court” 194 

S. 18 — Mere carelessness or 

negligence does not substantiate 
a finding of fraud' 3976 

S. 22 (1) and (2)—Defendant 

made co-plaintiff after limita- 
tion — Suit does not become 
barred . 28a 

Art. 14 — Partitition under 

Estates Partition Act (1897) — 

Land not belonging to the estate 
under partition allocated — 

Claimant of the land can bring 
a suit for its recovery within 
12 years — Art. 14 does not 
apply 4216 

-—Arts. 95 and 12 — Suit to set 
aside sale under Chota Nagpur 
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Limitation Act 

Tenancy Act on the ground of 
fraud is governed by Art. 95 — 

S. 231, Ohota Nagpur Tenancy 
Act, does not apply 401a 

Arts. 100, 102 and 131 — Suit 

to recover remuneration as 
dwaris of temple — Art. 100 ap- 
plies and not Arts. 131 or 102 205 

Art. 132, Expl. — Malikana — 

A suit to recover malikana, 
though coupled with an ancil- 
lary relief of declaration of right 
to receive malikana, is governed 
by Art. 132 340c 

Art. 132 Expl. — Malikana — 

The explanation to Art. 132 does 
not merely refer to malikana as 
contemplated by the Bengal Re- 
gulations, but it also covers 
malikana claimable by a sardar 
ghatwal under a settlement bet- 
ween the Ghatwals and zarain- 
dars 340(i 

Arts. 132 and 148 — Suit for 

redemption of prior mortgage by 
second mortgagee is not gov- 
erned by Art. 132 but by Art. 

148 3375 

Arts. 144 and 14 — Partition 

under Bengal Est. Partition 
Act — Land not belonging to the 
estate under partition alloca- 
ted — Claimant of the land can 
bring a suit for it in recovery 
with in 12 years — Art. 14 
does not apply 4215 

Arts. 148 and 132 — Suit for 

redemption of prior mortgage 
by second mortgagee is not 
governed by Art. 132 but by 
Art. 148 3375 

Art. 166 — Application to set 

aside execution sale on the 
ground of want of notice under 
O. 21, R. 22, Civil P. C., is 
governed by the three years’ 
rule of limitation under Art. 

181 397c 

Arts. 181 and 166 — Scope — 

Application to set aside execu- 
tion sale on the ground of want 
of notice under O. 21, R. 22, 
Civil P. C. is governed by three 
years’ rule of limitation under 
Art. 181 397c 

Art. 181 — Execution stayed 

by an injunction — Bight tcxexe- 
cute revives on injunction com- 


Liroitation Act 

ing to an end — Decree-holder 
must apply for revival within 
three years from accrual of 
right 625- 

Art. 182 — Application though 

in accordance with law may be 
defective for some other reason 

160a 

Art. 182 — Rules 11 — 14 of 

O. 21 complied with — Applica- 
tion is in accordance with law 

1605 

Art. 182 — Issue of notice 

under 0. 21, R. 22, is step-in- 
aid though the application is 
not in accordance with law 160c 

Art. 182 — Setting aside of sale 

under O. 21, R. 90, Civil 

P. C. — Second application for 

execution after the setting aside 
of sale is in continuation of the 
first one in which sale was 
held — Decree-holder’s right 
revives on the date of setting 
aside the sale 14^ 

Art. 182 — Execution applica- 
tion in continuation of previous 
application — Scope of both ap- 
plications must be the same 129a 

Art 182 — Execution stayed by 

injunction — Right to execute 
revives on injunction coming 
to an end — Decree-holder must 
apply for revival within three 
years from accrual of right 625 

Sch. £ — The more general 

article must be governed by 
that which is more specific 401(r 

M 

Mahomedan Law 

' Dower — Decree for dower 

debt does not create a charge 
on the husband’s property^n the 
hands of his heirs 404a 

Dower — Suit by widow to set 

aside alienation by husband of 
his property made with a view 
to defeat plaintiff’s claim for 
dower is a suit as contemplated 
by S. 53, T. P. Act 4045 

" Escheat — Property of*heir- 

less Shia takep by acts of sove- 
reignty — Suit does not lie to 
recover it — But if taken under 
legal tftle Courts have jurisdicr 
tipn — Property taken under a 
decree is not taken by act of 
sovereignty 321(i 
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Mahomedan Law 

^Pre-emption — Owner of plot 

can pre-empt though not resid- 
ing on the plot 542a 

^Pre-emption — “ Hait *’ in- 
cludes small enclosure or plot 
of homestead land 5425 

Shias— -Suit for declaration of 

trust in favour of poor — All 
Shias are interested — No dis- 
tinction as to actual poor and 
others can be made 321c 

Mii^or 

Decree — Setting aside — 

Fraud — Minor is equally bound 
by a decree as a major — Decree 
against minor properly repre- 
sented — Fraud or collusion is 
the only ground for setting 
aside 528a 

Mischief 

See Penal Code, S. 425 

Mortgage 

Mortgagee purchasing mort- 
gaged property at execution sale 
can use mortgage as shield 
against subsequent incum- 
brancers 4785 

— Mortgagor selling equity of 
redem])tion — Purchaser promis- 
ing to pay the mortgage 
mone> — Mortgagee not a jmrty 
to the agreement — Purchaser is 
not personally liable to mort- 
gagee for mortgage money 474 

Motor Vehicles Act (8 of 
1914) 

Ss. 8 and 16 — Right to de- 
mand driver's license for inspec- 
tion is not restricted to a public 
place only 446a 

S. 16 — Patna Motor Vehi- 
cles Rules — R. 12 — Person res- 
ponsible for fixing board is the 
owner and not the user of the 
car • 4465 

S. 16 — Patna Motor Vehicles 

Rules, R. 13 — Time at which 
car was found driven without 
proper lights must be accu- 
rately proved 446c 

• o 

Occimancy Holding 

Acquisition bf right by 

custom — Mere proof of long 
possession and planting 4}rees is 
insufficient 615 

-Acquisition under Lafid 

Acquisition Act*. — Landlord is 


1926 Patna 2T 

Occupancy Holding 

entitled to a share of compensa- 
tion money 16* 

P 

Pardanashin Lady 

Execution of document — 

Want of independent advice 
will not make document invalid 
unless such advice would have 
affected the execution 5825* 

Liability under a deed exe- 
cuted by her — Execution by and 
explanation of document to her 
must be proved — When she is 
already aware of its nature, deed 
need not be explained to her 529 

Admission of execution of >,a 

document — Attestation need 
not be proved — Executant a 
pardanashin lady — Considera- 
tion must be proved 295 

Part performance 

Plaintiff permitting his agent 

to grant a lease and indnet 
lessee into possession cannot be 
allowed to succeed merely on a 
plea that the document was not 
registered 184 

Patna High Court Rules 

Part II, Chap III, Rr. 12 and 

8 — Affidavit on an interlocu- 
tary application — Declarant 
must state the source of his 
belief 54a 

Oh. 17, R. 5A — Rule does not 

prescribe a written authority 
for an advocate in criminal 
cases 2965“ 

R.SO — Construction — Rule SO 

must be construed as subject to 
Rr. Iand 4 1805' 

Penal Code (45 of 1860) 

S. 19 — A person, not desig- 
nated as a Judge, is a Judge 
only when exercising jurisdic- 
tion in a case 21 4i^ 

S. 34 — All accused abetting 

or aiding each other by presence 
or other acts in the commission 
of the act are equally liable 182-. 

S. 71 — Separate sentences 

under both Ss. 380 and 457 are 
bad 867 

S. 97 — Right of private 

defence of property — Onus is on 
accused to prove their owner- 
ship of property 433a 

S.^ 100 — Right of private 

defence arises only when there 
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Penal Code 

is no reconrse for safety — 
Accused must not be the creator 
of necessity for self-defence — 

No right of self-defence exists 
when both parties are deter- 
mined to vindicate their rights 
by show of criminal force 4336 

S. 147 — Because certain 

persons are in a certain place, 
at a certain time, does not make 
them liable for arrest — Resis- 
tance to arrest is not rioting 560 

S. 149 — Guilt of principal is 

guilt of participator and not a 
separate offence 2536 

"S. 161 — Statement that 

Government servant worked 
for money in favour of a can- 
didate at an election is not 
charging him with bribery as 
such is not in discharge of 
his official duty — It is on the 
contrary prohibited 4996 

S. 186 — Attachment under 

invalid writ — Attached property 
claimed by owner judgment- 
debtor from attaching pcon*s 
possession — Peon delivering pos- 
session of property — No hurt 
caused to peon — Judgment- 
debtor is not guilty under 
S. 186 237 

S. 193 — Witness withdrawing 

his previous statement in same 
deposition as being false — No 
offence is committed 517 

S. 193 — Giving false answers 

to questions which should not 
have been asked hut were 
asked — Perjury is committed 
but sentence should ho light 168 

S. 211 — Magistrate dismissing 

a false complaint cannot pro- 
ceed against ^ complainant 
under S. 211 ' 368 

-“R. 361 — Offence is complete 
as soon as minor is actually 
taken from the lawful guardian- 
ship 493a 

S. ^61 — Whether kidnapping 

from lawful guardianship is 
complete is a question of fact 4936 

R. 379 — Servant knowing his 

master had no right to com- 
plainant’s goods and assisting in 
removing commits theft 366 

Ss. 880 and 467 — Separate 

sentences under both . are bad 367 


Penal Code 

S. 409 — Post office clerk deli- 
vering V. P. P. to party and re- 
ceiving money — Entry not made 
in register nor money credited 
— Off ence is committed 299 

Ss. 411 and 414 — Accused 

found seated around the stolen 
property disputing as to its dis- 
tribution can be convicted 316a 

R. 415 — Merely taking thumb- 

impression on a blank piece of 
paper is not sufficient • 267 

R. 425 — No mischief is com- 
mitted by damage done to one’s 
own property \ 244 

Ss. 457 and 380 — Separate 

sentences under both are bad 367 

S. 464 — Antedating document 

is not necessarily forgery 535a 

S. 494 — Remarriage during 

lifetime of first husband — 
Custom as to, must be proved 346 

S. 499 — Statements made by 

advocate during professional 
work are privileged — Privilege . 
is qualified — Prosecution has to 
prove express motive 499a 

S. 499 — Statement that Govt. 

servant worked for money in 
favour of a candidate at an 
election is not charging him 
with bribery as such work is 
not in discharge of his official 
duty : It is on the contrary 
prohibited 4996 

R. 499 — Advocate — Liability 

— English Common Law princi- 
ples do not apply in India {Kul- 
want Sahay, J) 499o 

S. 499 — Question of proof of 

malice is one of laid. yKulwant 
Sahay, /.) 499d^ 

S. 499 — Defamatory ^ate- 

ment in a plaint is not abso- 
• lutely privileged * 425 

Possession 

Underground rights — Owner 

not working the mines may be 
still in possession I30(i 

Practice 

Witness— See WITNESS 

Court-fees — ^ Patna High 

• Court — Stamps impressed with 
“for use in the High Court 
only,” ftre not invalidated for, 
use in the subordinate Courts 408 

Inconsistent pleas — Plaintiff • 

resisting a rafanama (setjble- 
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Practice 

ment) in a previous suit, but 
failing can claim under the 
rafanama in a subsequent suit 

3406 

Eelief — It is meaningless to 

have a power and to pass an 
order without having the power 
to enforce it 305<i 

Duty of Court — Court will 

not initiate proceedings 62a 


^High Court — Stay of execu- 
tion for costs is not ordered 
unless it is clear that the suc- 
cessful party will have no 
chance of recovering the costs 546 
Probate and Admipistration 
Act (5 of 1881) 

S. 14 — A grant of adminis- 
tration does not decide* any ques- 
tion of title. It merely decides 
the right to administer 356c 

S. 17 — Applicant challenging 

validity of the Will — Adminis- 
tration cannot be granted 3566 

“S. 21 — Will — Court’s duty — 

Will must be established al- 
' though administration is com- 
plete 356c 

S. 86 — Appeal — High Court 

will not interfere with the dis- 
cretion of the lower Court 356ci 


S. 90 — Conveyance without 

sanction of Court is voidable 
only by person interested in 
prop^'ty 

Pro-note 


1306 


Loan transaction and pro-note 

contemporaneous — Suit based 
on pro-note, which cannot be 
proved fails 432 

Provincial Insolvency Act 
(5 of 1920) 

S. 8 (1) (d)— Hindu joint farui- 

ly — Father adjudged insolvent 
— Sons* shares are liable to bo 
sold by Official Keceiver to pay 
off debts not incurred for im- 
moral purpose 438 


3s. 56 (3), (4) & (5)— S. 56 (3) 

implies that (Jourt must have 
appointed Eeceiver in insolven- 
cy and that the power to recover 
property is reserved *to the 
Court — Enquiry by the Cpurt 
must be a judicial inquiry 291 


Provincial Small Cause 
Courts Act (9 of 1887) 

S. 25 — Failure to forthwith 

apply in revision on interlocu 
tory order does not bar the 
right to apply when the case is 
over 5756 

Q 

Question of Fact 

See Civil P. C., S. 100 

Question of Law 

See Civil P.C., S. 100 

R 

Railways Act (9 of 1890) 

S. 72 — Kailway Company en- 
trusted with goods to bo car- 
ried — Eoube not fixed — No 
delay in delivery — Kailway is 
free to carry goods by any route 

273a 

S. 72 — Kisk Note B — Admis- 
sion of loss by Kailway — Kail- 
way need not prove the fact of 
loss — Consignor must still prove 
loss by negligence 190 

S. 72 — Kisk Note B — Consign- 
or pleading loss to himself — 
Kailway need not plead loss to 
them but may simply plead the 
risk note 165a 

S. 72-^Eisk Note B — Wilful 

neglect means deliberately doing 
or abstaining from doing an act 
which the party is bound to do 

1656 

S. 72 — Kisk Note B is a spe- 
cial contract complete in itself 
— Company admitting loss need 
not prove it 148a 

S. 72 — Kisk Note B signed — 

Consignor cannot go behind it 
and sue under ordinary law 148 

S. 72 — Kisk Note A — Loss 

due to unsound packing is 
covered by the note — Admission 
of loss discharges burden on 
company’s part 137 

S. 72(2) (a) — Person sending 

and person delivering goods to 
Kailway need not be same 336 

S. 75 — No Indian authority 

exists for the proposition that if 
goods are abstracted by com- 
pany’s servants S. 76 does not 
apply — English rulings are in- 
applicable 3846 

S. 76 — 'Deterioration’ must 

be« taken in ordinary sense — 
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Railways Act 

abstraction of goods from parcel 
is deterioration 384a 

S. 77 — Six months run from 

date of delivery of goods for 
carriage 413a 

Ss. 77 and 140 — Notice ad- 
dressed to Subordinate Officer 
and forwarded by him to Agent 
within six months is sufficient 

413-6 

S. 77 — Delegation of power 

by Agent to receive notice may 
bo inferred from rules and con- 
duct of railway — Authorizing 
to settle claim is not delegating 
power to receive notice 413c 

S. 80 — A Railway accepting 

goods and sending to H Railway 
— Invoice not sent by A to B 
for over six months — Goods not 
identified and hence not deliver- 
ed — Both railways are respon- 
sible for deterioration 395 

Registration Act (16 of 1908) 

S. 2 — Mango tree gifted — In- 
tention of the gift was that 
donee should enjoy fruit — Tree 
is immovable property 125 

S. 28 — Including a small pro- 
perty in the deed in a particular 
district to effect registration in 
that district — Property really 
existing and no fraud committed 
- — Property loally intended to 
be transferred — Registration is 
valid although transferrer does 
not take possession 582a 

S. 49-— A plaintiff permitting 

his agent to grant a lease and 
induct lessee into possession 
cannot bo allowed to succeed 
merely on a plea that the docu- 
ment was not registered 184 

S. 49 — Unregistered deed is 

admissible in a suit for specific 
performance 896 

S. 77 — S. 77 does not suffect 

equitable jurisdiction of Courts 
to decree specific performance 
of contracts to sell 89a 

Res-judicata 

Civil P. C., S. 11. 

Return of Plaint 

See Civil P. C., O. 7. R. 10 

Review 

See Civil P. G., 0. 47 

Revision (Civil) 

See Civil P. G.. S. 115 


Revision (Criminal) 

— — See Criminal P. C., S. 439 

Right of Private Defence 

See Penal Code, Ss. 97 and 

100 

Riparian Rights 

'' Upper owner cannot appro- 

priate whole water of natural 
stream for irrigation — Such right 
can bo acquired by prescription 187a 

Risk Note 

See Railways Act, S. 72 

S 

Sanction 

See Criminal P. C., S. 476 

Setoff 

See Civil P. C., O. 8, R. 6 

Sonthal Parganas Settlement 
Regulation (3 of 1872) 

S. 5 (2) — Execution proceed- 
ings aro “suit” within S. 5 — 
Ponding execution cases should 
not be dismissed but should be 
transferred to officer appointed 
under tho regulation 33 

(amended in 1908), S. 6 — 

Regulation does not restrict 
Court’s iiower under S. 34, Civil ’ 
P.C. 359a 

S, G — Whether contracts of 

novation are nullified is un- 
decided 3596 

S. 27 (l) and (2) — “Any Court” 

in sub*S. (2) does not include a 
Court executing decree under 
Civil P. C. 202a 

(5 of 1893) 

S. 4 (1) (ii) — “High Court,” 

for purposes of revision against 
the acquittal from proceedings 
from Sonthal Pargannas is 
Commissioner of Bhagalpur 449 

Specific Performance 

Relief of specific i^erformtbnce 

is discretionary with Court, but 
Court has no discretion to refuse 
relief based on completed 
contract 539c 

Specific Relief Act (1 of 1877) 

S. 12 — S. 77, Registration Act, 

does not affect equitable juris- 
diction of Courts to deifree 
specific performapee of contracts 
to sell 89a 

S. 45 — Writ of mandamus 

cannot %0 issued by Patna, 
Allahabad and Lahore High 
Courts 305« 



Subject JNDEX, 1926 Patna 


Specific Relief Act 

S. 54 — Plaintiff not in posses- 
sion can still sue for injunction 
in a proper case 130/ 

Stamp Act (2 of 1899) 

’ S. 2 (15) — Partition suit — De- 

fendant need not pay Court-fee 1545 
Statements to Police 

See Criminal P. C.,^ S. 162 

Step-in-aid of Execution 

See Limitation Act, Art. 182 

Subrogation 

See T. P. Act, S. 74 

Succession Act (10 of 1865) 

S. 179 — ‘All the property of 

the deceased’ in S. 179 includes 
property held as trustee 130a 

(39 of 1925) 

S. 124 — Kule in S. 121 is rule 

of law and not construction — 
Devise to A and in case A dies 
B to become heir — A surviving 
the testator — B canndt take 
under the Will 356a 

Suits Valuation Act (5 of 1887) 

* S. 11 — If proper valuation 

would have brought the appeal 
to High Court directly as first 
appeal, and under- valuation 
brought it to High Court on 
second appeal, such undervalua- 
tion affects the merits of the 
appeal 351 

T 

Tort 

Secretary of State — Donee of 

the i)owor exercising it unreaso- 
nably is guilty of tort. {Per 
Mullick, Ag, C. J) 258a 

^ Action in trespass can be based 

, on constructive possession 1306 

Transfer of Property Act (4 
of 1882) 

* S. 3 — Mango tree gifted — 

Intention of the gift was that 
donee should enjoy fruit — The 
tree is immovable property 125 

g 48— Property mortgaged for 

paying Government revenue — 
Court directing mortgage to have 
priority over pre-existing mort- 
gage — Prior mortgage is post- 
ponec^ 945 

* S. ^2 — Transfer made by order 

of Court is an exception to the 
section 94g 

^ 53 — ^idow to set 
aside alienation by husband of 
his property made with a view 


T.P.Act 

to defeat plaintiff’s claim for 
dower is a suit as contemplated 
by S. 53 4045 

S. 54 — Unregistered dead is 

admissible in a suit for specific 
performance 895 

S. 60 — Tender of mortgage 

money is not condition precedent 
to suit for redemption 5125 

S. 60 — Integrity of mortgage 

cannot be broken except by con- 
sent of all persons interested or 
by mortgagee — Consent of 
parties may be inferred from 
circumstances die 

S. 63 — Mortgagor allowing 

mortgagee to remain in posses- 
sion of the accession as occu- 
pancy tenant — Subsequently 
mortgagor cannot claim the 
accession 572 

S. 74 — Puisne mortgagee not 

impleaded in suit by prior mort- 
gagee — Puisne mortgagee cannot 
redeem the property merely by 
paying the amount for which 
the property was purchased in 
auction did 

S. 74 — Subrogation — No sub- 
rogation if there is no redemp- 
tion — Kedemption must be of 
entire security and not part — 
Payment by subrogator must be 
on express agreement with deb- 
tor or creditor 23 

S. 81 — Puisne mortgagee with 

noti^.e of former mortgage can- 
not claim benefit of S. 81 945 

S. 83 — Tender of mortgage 

money is not condition prece- 
dent to suit for redemption 5125 

S. 100 — Decree for dower debt 

dotj^ not create a charge on the 
husband’s property in the hands 
of his heirs 404a 

S. 101— Mortgagee purchasing 

mortgaged property at execution 
sale can use his mortgage as 
shield against subsequent incum- 
brancers 4785 

S. 107 — English doctrine that 

tenant, unless put in possession 
cannot sue for infringement of 
rights based on actual possession 
applies to Indian leases for a 
term of years — In India lessee 
or sub-lessee can sue for damages 
for being kept out of possession 508 
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Trespasser 

See Adverse Possession 

Trusts Act (2 of 1882) 

S. 6 — According to Shiah Law 

property of heirless Shia is to bo 
devoted to poor — The dedica- 
tion is, however, vague and no 
trust is thus created 321^ 

S. 10 — Secretary of State can 

bo trustee 321/i 

w 

Will 

Execution — Proof — Ordinarily 

parties propounding must prove 
the due execution — Party writ- 
ing Will getting benefit under 
it — Court must be careful in 
satisfying itself that the instru- 
ment expresses the true will of 
the testator, but this is the rule 
of prudence and not of law 269 

—Construction — Donee a des- 
cribed as Malik Mokamit and 


Will 

permitted to mortgage the pro- 
perty in case of necessity — 

Will confers an estate of a Hindu 
women and not absolute estate 76^ 

Withdrawal of Suit 

See Civil P. C., 0. 23 

Witness 

Credibility — Witness being of 

the same caste as accused is no 
ground for disbelieving him 36c 

Words 

“Bahsht lands” are lands held 

by landlord on surrender or ab- 
andonment by tenants — They 
retain the character of raiyati 
lands 605Z> 

Words “kharij jama” import 

“independent proprietor” 152 

“Malik” in a will does not 

necessarily confer absolute estate 76a 

Moghli — The word does not 

constitute rent 08 
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Adami and Sen, JJ, 

Baijnath Rai and others — Defendants 
— Appellants. 

V. 

Mangla Prasad Narayan Sahi and 
others — Respondents. 

Appeal No. 849 of 1922. Decided on 23rd 
Jung, 1925, from the Appellate Decree of 
•the Sub- Judge, Muzaffarpur, D/- 10th 
June, 1922. 

if (a) Hindu Law-^Succsssion, e ffect of-— Heirs 
whether male or female are bound to maintain 
those whom last holder was hound to maintain — 
Maintenance includes marriage expenses. 

Where a person takes a property, either by 
inherit nice or survivorship, he is legally bound to 
maintain those whose maintenance was a charge 
upon it in the hands of the last holder. A 
female heir is under exactly the same obligation 
to miintain the members of a family as a male 
)ieir would be by virtue of succeeding to the 
same estate. The obligation extends even to 
the King when he takes the estate by escheat or 
by forfeiture. The duty of the person who 
inherits is to provide for the maintenance, 
education, ,mirriago3, sradhs and other usual 
religious expanses of the oo-paroeners and of such 
msmbers of their family as they are, or were, 
when alive,' legally or morally bound to main- 
tain. [P 3 0 1] 

ic (b) Hindu Law— Reversioner has ?io interest 
in the estate — Compromise with reversioner does 
not bind reversionary body and is wholly void. 

The interest of a Hindu reversioner has been 
defined as spes successlonis^ that is, a -mere 
possibility of succession. Such a possibility 
gives no interest to the reversionary heir in ihe 
estate of the deceased, present or future, vested 
or contingent : (46 Oal. 690 (P. 0.) and 6 Pat. 
L. J. 604, Foil.) An alienation by way of com- 
promise entered into between l limited owner 
and persona who had no bona fide claim to the 
property at the time of the compromise is not 
binding on the reversioners ; 3 Pat. L, J, 88 

[P.50.li 

1926 P/1 & 2 


S. M. MuUick and S, Dayal — for 
Appellants. 

fj. N. Singh and L. K. Jha—tot Bes 
pendents. 

Sen, J. — The appellant instituted a 
suit out of which this appeal arises for 
redemption and possession of certain 
specified shares in the properties set out 
in the plaint which he alleged were in 
wrongful possession of the defendants 
first party. The following facts appear to* 
be undisputed, the questions raised being 
only as to the character and legal effect 
of some of the transactions ; 

Upon the death of one Ram Bat|n Singh 
the family property, except certain par- 
cels which went to widows in lieu of their 
maintenance, came into the hands of one 
Dhuna Singh, his grandson, by his son 
Maniar Singh. Subsequently on the 
death of Dhuna Singh the estate went by 
inheritance to his mother Musammat 
Ramdularee Kuer. the widow of Maniar 
Singh. On the 11th April 1896 Ram- 
dularee executed a mortgage bond (Ex. 8) 
for Rs. 1,000 in favour of one Jagarnatb 
Sahi, cousin of Durga Prasad Narain Sahi 
(the father of the plaintiff). By this 
mortgage bond the Musammat purported 
to hypothecate 12 annas of Tauzi >1(88. 
2345 and 2346 by way of security for the 
loan which she purporteiT to raise lor 
defraying the expenses of marriage* 
Mnmmmat Ramsumaree Euer with tM 
plaintiff. Musammat Ramsumaree wa4 
son’s daughter of Johnti Singh, the elder 
brother of Maniar Singh. On the 19tb 
August 1897 an ex parte decree was ob- 
tained on foot of the mortgage above 
mentioned and the properties mortgaged 
brought to sale and purchased in the 
name o/ Jagarnatb Sahi. On the 16th 
November 1898 Dhanpai Singh, the 
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next reveriioaer instituted a suit being 
SuitNo^llO of 1898 ohallengiog the^ 
mortgage in favour of Jagarnath Singh 
and all proceedings based thereon. This 
suit was compromised and the reiult was 
that on the 22nd August 1889 an ekrar* 
11) was executed whereby 
Jagarnath Sahl relinquished his claim to 
12 annas of tauzi 0. S. 2345 and 2346 and 
accepted a third sbare'of the estate subject 
to all debts and liabilities of Dhuna Singh. 
Bamdularee also took one*third and 
Dhanpat Singh, the next reversioner, took 
the remaining one- third share. On tha 
24th September 1899 Jagarnath sold his 
entire interest by kobala (Ex. 1), to 
plaintiff for a consideration, it is alleged, 
of Bs. 3,500. Hence the plaintiff claims 
to have become entitled to the shares in 
the mauzas claimed in the suit. 

Then came another set of transactions 
which brings us to the immediate cause of 
the plaintiff's suit. The plaintiff alleges 
that on the 18th September 1909 he and 
the then presumptive heir Dhanpat Singh 
borrowed a sum of Bs. 1,995 from Bechan 
'Sahi, father of defendant No. 9, and Basist 
Sahi, defendant No. 10, and executed a 
£;erpe3hgi bond in respect of the tauzi Nos. 
compromised within the estate of Dhuna 
Singh in favour of Bechan and Basist 
Narain. At is said that out of the sum of 
Bs. 1,995 the plaintiff got Bs. 595 only 
and Basist Narain the balance of Bs.1,400. 
Thereafter Dhanpat Singh, the presump- 
tive reversioner, died and his son Bam- 
parichan Singh came into possession of all 
his estate. He applied for mutation of his 
name before the Oollector, the application 
was opposed by the actual reversioners of 
Dhuna Singh who are the defendants first 
party in the suit, (for by that time 
Mt. Bamdularee had died and succession 
had opened to the reversioners)* On the 
28th November 1918, it is alleged by the 
plaintiff, a collusive and fraudulent 
ekrarnama was entered into between 
BamparicbanlSlngh and the defendants 
first party, whereby the defendants first 
Harty got a portion of the zerpeshgi pro- 
perty, and on the strength thereof, on the 
14th March 1919 oollusively got the 
entire amount of zerpeshgi, that is, 
Bs. 1,995 deposited in Oourt in the name 
of the creditors, that is, the defendants 
third party, without the knowledge of 
the plaintiff, and defendants third party 
oollusively withdrew the said bond money 
rom the Court and gave up possession of 
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the zerpeshgi property to them. Hence 
the plaintiff was denied the opportunity 
of depositing bis proportionate share of 
the debt. As a result the defendants first 
party got possession of the entire zer- 
peshgi property and are still in possession 
thereof. On the facts above mentioned 
the plaintiff^prayed for a declaration that 
he was entitled to get possession of his 
share of the properties given in zerpeshgi 
on payment of his share of the debt and for 
a decree for a redemption and possession 
in his favour. The defendants first party, 
the present reversioners, were the con- 
testing defendants. They assailed the 
mortgage (Ex. 8) as unsupported by any 
legal necessity and the transactions en- 
tered into under Ex. 8, Ex. 11 and Ex. 1 
as being void and of no effect as they 
were alleged to be parts of a device to 
deprive the reversioners of their just 
right and to divide up the estate bet- 
ween the limited owner Bamdularee and 
the presumptive owner Dhanpat Singh. 
They alleged that Jagarnath was a mere 
farzidar of Bamdularee and no interest 
passed under the ekrarnama (Ex. 11) to 
Jagarnath and consequently none passed. 
to the plaintiff under the sal© deed 
(Ex. 1). As regards the zerpeshgi deed 
dated the 18th September 1909, their 
case was that it was really a transaction 
entered into by Bamdularee in the name 
of the plain^iiff and Dhanpat Singh for 
the purpose of paying up the debts of 
Dhuna Singh due to Gopal Sahi and 
others; that'they were just debts of the 
last male holder and, therefore, binding 
on the reversioners and on the estate ; 
that the allegation of the plaintiff that 
a portion of the zerpeshgi money was 
due from him was utterly falsa ; that 
upon the death of Dhanpat his son Bam- 
pariohan realised that the estate had 
passed to the defendant first party, the 
present reversioners, and he thereupon saw 
the necessity of executing the ekrarnama 
dated the 28th November 1918 to dis- 
charge the aforesaid debt ; that the defen- 
dants first party have as such rever- 
sioners paid off the zerpeshgi debts and 
secured possession of the property to 
which they were justly entitled and that 
the plaintiff's claim to redemption and 
possession should be dismissed. 

Two main points of law have bean put 
forward before us. First, whether the 
expenses of marriage of Bamsumaree Euer 
could coma Within t'he description oflegah 
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Iteoessity, and consequently whether the 
mortgage (Ex. 8) or any rights thereunder 
'COuld be deemed to be valid beyond the 
lifetime of the limited owner. Secondly, 
did the ekrarnama Ex. (II) pass a valid 
title to Jagarnath Singh, or was it invalid 
-and of no effect ? Was it a mere device 
4}y the limited owner to defeat the right 
-of the reversioners ? 

As a question of fact it is now beyond all 
dispute that the amount of Bs. 1,000 which 
was raised upon the mortgage (Ex. 8) was 
actually employed on the marriage ex* 
penses of Mt. Bamsumaree Kuer. What 
is disputed is that there was any duty 
oast upon the limited owner Mt. Bam* 
dularee to defray the marriage expenses of 
Bamsumaree Kuer out of the estate in 
her hands. It is urged that the duty of 
marrying Mt. Bamsumaree lay on Jhonti 
Singh or, in the last'instance, upon Dhmna 
Singh, the last male holder. It is also 
urged that directly the estate passed by 
inheritance to Mt. Bamdularee Kuer it 
ceased to be bound to pay the marriage 
expenses of Jhonti’s son's daughter. This 
view* appears to me clearly untenable. 
The true principle, as laid down in the 
Shastras, is “that where a person takes a 
property, either by inheritance or sur- 
vivorship he is legally bound to maintain 
those whose maintenance was a oharge 
upon it in the hands of the last holder, 
(see Mayne, Art. 453). A female heir is 
under exactly the same obligation to 
maintain the members of a family as male 
heir would have been by virtue of suc- 
ceeding to the same estate. The obliga- 
tion extends even to the King when he 
takes the estate by escheat or by forfei- 
ture**. (See Mayne, Art. 458). In fact, 
the duty of the person who inherits is to 
provide for the maintenance, education, 
marriages,, sradhs and other usual religi- 
ous expenses of the co" parceners and of 
such mentfbers of their family as they are, 
or were, when alive, legally or morally 
bound to maintain. Now, Bamsumaree 
Kuer would easily come within the des- 
cription of such members as were depen- 
dent on the male co-parcener when they 
were aUve. In this^view it appears that 
the mortgage (Ex. 8) was for legal neces- 
sity and the mortgagee-deored-holder got 
a varlid right and title to the properties 
purchased by him at the executiop sale. 

The mext question relating to the vali* 


dity or otherwise of the ekrarnama 
,(Ex. M) calls for a somewhat detailed in- 
vestigation. The Munsif held that the 
ekrarnama was not supportable on the 
ground of alienation by Bamdula'ree for 
legal necessity nor was it supportable on 
the doctrine of surrender or renunciation. 
He further held that Dhanpat Singh, the 
presumptive* reversioner, had no right or 
interest in praesenti in the property 
which Bamdularee held for life until it 
vested in him on her death should he sur- 
vive her. He had no substantial claim 
on which to litigate with her at the time 
and that, therefore, the ekrarnama which 
purported to compromise the matters in 
dispute and difference between the parties 
to that suit could not be held to be legally 
valid. On this ground he held that the 
plaintiff who derived his title from Jagar- 
nafch on foot of the said ekrarnama could 
not recover possession by redemption of 
any portion of the estate as against the re- 
versioners. He accordingly dismissed the 
suit. On appeal the learned Subordinate 
Judge held that the plaintiff's vendor 
Jagarnath had derived a good title under' 
the mortgage ; that he could not be blamed 
for suing on it when the mortgage money 
was not paid ; that the ekrarnama where- 
by Jagarnath relinquished whayoo had 
purchased under the decree and to^ what 
was given to him as one-third of the estate 
plus the encumbrauoe thereon was good 
and valid so far as Jagarnath was concern- 
ed and it conferred a title on him. With 
regard to the other parties to the ekrar- 
nama he observes : “Whether it operated 
as surrender or alienation on behalf of the 
lady in favour of Dhanpat is a different 
question with which we are not concerned 
in the present suit.’’ Upon these hndlngs 
he proceeded to hold that the plaintiff had 
a right te redeem the zerpeshgi which 
Dhanpat executed in favour of the defend- 
ant third party and he allowed the appeal. 

It has been urged before us that a dis- 
position by compromise such as that 
effected by the ekrarnama (Ex. 11) is per- 
fectly valid as the entire estate* was then 
in the hands of Mt. Bamdularee, and that 
although a limited owner, she was still 
the manager and as such manager was 
quite competent to dispose of tho estate 
to the best of her discretrion. The subject 
of the power of a limited owner to deal 
with thp estate of the last male holder as 
against the rights of the reversioner wa> 
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dealt with very fully in the case of 
Bangasami Ooundan v. Nachiappa Goun* 
den (1). The Judicial Committee in that 
case observed : — 

*‘Thi*8 raises a consideration of the 
whole subject of the power of a Hindu 
widow over an estate which belonged to 
her husband to which she has succeeded 
either immediately on the death of her 
husband, or as heir on the death of her 
own childless son, her husband being 
already dead. This subject has been 
dealt with in many cases which are too 
numerous to cite individually; it has 
given rise to different currents of judicial 
opinion, and, as in this case and some 
others, to actual difference in judicial 
determination. ^ ^ 

It has often been noticed before, but it 
is worth while to repeat, that the rights 
of a Hindu widow in her late husband’s 
estate are not aptly represented by any 
of the terms of English Law applicable to 
what rnightseem analogous circumstances. 
Phrased in English law terms, her estate 
is neither a fee nor an estate for life, nor 
an estate tail. Accordingly one must 
not, in judging of the question, become 
entangled in western notions of what a 
holder of one or other of these estates 
might do. On the other hand, what a 
Hindu widow may do has often been 
authoritatively settled. Here arises that 
distinction which as Seshagiri Ayyar, J., 
most justly observed in the present case, 
will, if not kept clearly in view, inevitably 
lead to confusing the distinction between 
the power of surrender or renunciation 
which is the first head of the subject and 
the power of alienation for certain specific 
purposes, which is the second. 

JSo consider first the power of surrender, 
Tfeeifoundatlon of the doctrine has been 
sought in certain texts of the Smritis. It 
is unneoessaiy to quote them. They will 
be found in the opinions of the learned 
Judges in some of the cases to be cited. 
But in any case it is settled by long 
praotice and confirmed by decision that 
a Hindu widow can renounce in favour of 
the nearest reversioner, if there be only 
one, or of all the reversioners nearest in 
degree, if more than one at the moment. 
That 18 to say, she can, so to speak, by 

il) [1919] 42 Mad. 628=46 I.A. 72=26 M L.T 
6=^36 M.L.J. 498=17 A.L.J. 686=29 O.L. 
J. 639=^21 Bom. L.R. 640=28 O.W.N. 777 
=(1919) M. W. N. 262=60 1.0.498=10 
L. W. 105 (P.O.). 


voluntary act operate her own death,** 
(Pages 531 and 532). 

At page 536 their Lordships observed r 
“The result of the consideration of the 
decided cases may be summarized thus : 

(1) An alienation by a widow of her de- 
ceased husbands estate held by her may be 
validated if it can be shown to be a 
surrender of her whole interest in the 
whole estate in favour of the nearest 
reversioner or reversioners at the time of 
the alienation. In such oircumstanoes 
the question of necessity does not fall to 
bo considered, But the surrender muslr 
be a bona fide surrender, not a device to> 
divide the estate with ‘the reversioner. 

(2) When the alienation of the whole or 
part of the estate is to be supported on 
the ground of necessity, then, if such 
necessity is not proved aliunde and tho 
alienee does not prove inquiry on his part 
and honest belief in the necessity, the 
consent of such reversioners as might 
fairly be expected to be interested to 
quarrel with the transaction will he held 
to afford a presumptive proof which, if 
not rebutted by contrary proof, will vali- 
date the transaction as a right and proper 
one. These propositions are substantially 
the same as those laid down by Jenkins, 
0. J., and Mookerjee, J., in the case of 
Debu^rosad v. Gopal Bhagat (2). 

The, question to be considered, therefore 
is whether the ekrarnama in question can 
be supported ou either of the principles 
above laid down. There can be no valid 
contention in this case that the ekrar- 
nama is supportable on the doctrine of 
legal necessity. On the finding that the 
mortgage deed was fcr legal necessity the 
sale of 12 annas in favour of Jagarnath 
of Tauzi Nos. 2345 and 2346 may be con- 
sidered to be valid and bintiing. But 
thereafter we fiud that Dhaupat, the 
presumptive reversioner institutes a suit 
against Musammat Bamdulareeand Jagar- 
nath for a declaration that thd mortgage 
was not for legal necessity and that 
therefore the sale was not binding. It was 
this suit which was purported to be com- 
promised by the ekrarnama (Ex. 11) and 
by virtue of that ekrarnama each of the 
three parties to the euit got a thitd share 
in the whole estate. The transaction has 
to be looked into from different points of 
view. Firstly, had Dhanpat at that*tiine 
any rig^ht or interest in the property in 

(2) [1913J 40 Oal. 721=17 C.W.N. 701=19 1.0. 

273=17 499 {F.B.). 



1926 

regard to which he iosMtuted the suit ? 
True he was entitled as presnmptive re* 
versioner, to institute a suit for a declara- 
tion. but was he under any circumstances 
entitled to a share in the property ? The 
interest of a Hindu reversioner has been 
defined as spes successionis, that is, a mere 
possibility of succession. Such a possibility 
gives no interest to the reversionery heir 
in the estate of the deceased present, or 
future, vested or contingent. This prin- 
ciple is supported by various rulings 
among which may be mentioned the case 
of Amrit Narayan Singh v. Qaya Singh 
{d) ; Musammat Bhagwati Kuerv Jagdam 
Sahay (4). On this principle it has also 
been laid down that,‘an alienation by way 
of compromise ‘entered into between a 
limited owner and person who had no 
hona fid^ claim to the property at the 
time of the compromise is not binding on 
the reversioners, Anud Narain Singh v. 
Mahabir Prasad Singh (5). Therefore it 
is clear that the ekrarnama in question 
offends the principle laid down in these 
rulings on account of the fact that it pur 
ports to give Dhanpat Singh, who had no 
interest in proesenti at the moment a 
third share in the whole estate which he 
was cledirly not entitled to. 

Secondly, looking at it from the point 
of view of the limited owner, Musummat 
Bamdulari Kuer, the question that has to 
be considered is whether -she purported to 
efface herself completely and to operate 
her own death as it were by relinquishing 
the entire estate and consequently acoe* 
lerating the interest of the consenting heir 
This she clearly did not do, for she pur- 
ported to take under the ekrarnama one- 
third of the estate. It is urged before us 
that this share in the estate was given to 
her in lieu of her maintenance. It is 
doubtful, if she could do so, but the matter 
does not arise at all inasmuch as there is 
no evidence on the record, nor-does it 
appear to have been contended at any 
stage of the proceedings that the share 
that she took wa3.by way of her mainten- 
ance. On this ground it appears to me to 
he quite clear that the ekrarnama is 

"(3) [iei8] 45 Cal. 590=46 I. A. 36=:23 'MXT.T'. 
142=32 O.W.N. 409=27 O.L.J. 296=84 
M.L.J. 298=4 221=16 A.L.J. 266 

=(1918)M.W.N.306=7 L.W. 581=44 I.O, 
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illegal and invalid as against the right of 
the actual reversioners. The learned Sub- 
ordinate Judge seems to think that it is 
not necessary to consider whether the 
ekrarnama operar ted as surrender or alie- 
nation on behalf of the lady in favour of 
Dhanpat, but that it is sufficient bo con- 
sider as to whether Jagarnath got a valid 
title under it. Such a piecemeal considera- 
tion of the ekrarnama is wholly un- 
warranted. It is either valid or invalid 
and if it be invalid, it must he held to be 
invalid in respect of all the parties. That 
being so, the conclusion is irresistible 
that Jagarnath never got a valid title 
under the ekrarnama and that therefore 
the plaintiff is not entitled bo any relief. 

This decision will nob in any way pre- 
judice such rights as the plaintiff or 
his vendor Jagarnath might have in 
respect of Tauzi Nos. 2345 and 2346 
which Jagarnath purchased at auction 
in execution of his mortgage decree. 

The appeal must therefore ho allowed 
with costs. The judgment and decree of 
the learned Subordinate Judge must he 
reversed and the judgment and docrao 
of the learned Munsif restored. 

Adami, J.— I agree. 

Appeal allowed. 
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Mulliok and Jwala Prasad JJ. 

Pershad Tewari and others — Appellants, 
v. 

Emperoi — Respondent. 

Criminal Appeal No. 68 of 1921b deci- 
ded on 4th June 1925, from the a66ision 
of the Sessions Judge, Sarau, "^'^ted 
25th March, 1925. 

(a) Criminal trial-Sesslons fence 

having a counter case shotild give evidence and 
should not rely on the discrepancies In prosecu^ 
tion evidence. 

It is advisable that when persons who are 
accused of serious charges iu the Sessions Court 
have a counter case and have also to give .some 
substantive evidence in support of iC, they should 
produce that evidence and not rely on the chance 
of finding discrepancies and loopholes in the 
prosaoution evidence. [P. 6, Col. 3.] 

jfi (6) Grim* Pro. Code* 8, 210 — Prosecution not 
producing dU material witnesses — Committing 
Magistrate should call them himself. 

It is not sufficient for committing Magistrates 
to say^hat a prima facis case has been made out 
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jfeid thus to relieve themselves of further res* 
ponsibility. If the proseoutioa did not send up 
all the material witnesses it is the committing 
Magistrate’s duty to examine them himself in 
order to determine whish side was speaking the 
truth. [P Col. 2] 

(c) Criminal trial — Prosecution case not 
proved — AccusedT^h^ld be acquitted. 

Where the prosecution fails to prove its case 
as laid, the accused are entitled to acquittal. 

S» P. Varma and B* P. Jamuar — for 
Appellants. 

Assistant Qovt. Advocate — for the Grown. 

MulHck, J. — About 6 A. M. on the 
Slst November last Ram Bodhan in the 
course of a quarrel in his village received 
an injury on the head from the result of 
which he died at 2 o’clock on that night 
in the hospital at Ghapra. Within 4 
hours of the assault his son Awadh- 
Bihari lodged an information before the 
Sub-Inspector of Mirzapur thana which 
is about 7 miles away stating that early 
in the morning a buffalo, belonging to 
the appellant Kuldip had trespassed into 
the mustard field of his father and that 
his father had seized the buffalo for the 
purpose of impounding it. Kuldip came 
,and protested and there was then a 
struggle. The appellant Ram Prasad, 
who is the brother, and the appellant 
Nathuni, who is the nephew of Kuldip, 
were standing by with lathis and came 
to the assistance of Kuldip. The result 
was that Ram Bodhan was struck by 
Ram Prasad and Nathuni on the head 5 
or 7 times. Awadh Bihari who was in his 
house 63 paces off, came up running and 
Kuldip gave him a.thrust with the spear- 
head of his lathi in the forearm. There- 
upon the appellants went home with the 
buffalo and Ram Bodhan was carried 
home by his relatives and by prosecution 
witness Ram Parsan Ojha, That wa^ 
the i&tory put forward by Awadh Bihari 
in his first information to the police. 

At or about the same time that Awadh 
BihAri lodged his information, the ap- 
pellants Ramprasad and Nathuni also 
appeared at the thana and laid a counter 
information to the effect that at 6 A.M. 
that morning the wife of Ram Prasad had 
had a qufkrrel with the wife of Ram 
Bodhan in a rahar field to the east of 
Ham Prasad's house and that Ram 
Bodhan, Awadh Bihari and Awadh- 
Bihari's brothers Mahadeo and Sita Ram, 
and Ram Bodhan ’s brother Jeo Bodhan 
had come to the place with lathis and 
that, when Bam Prasad and Nathuni 
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interfered to protect Bam Prasad’s wifoie 
they assaulted Ram Prasad most severely. 
Nathuni was also alleged to have been 
assaulted at the same time. Strangely^' 
how Ram Bodhan and Awadh Bihario 
came by their injuries was neither asked 
nor explained. 

After recording the two informations,, 
the Sub-Inspector sent Ram Bodhan, who* 
had been brought on a stretcher by 
Awadh Bihari, to the Ghapra hospital. 
He also sent Awadh Bihari, Ram Prasad 
and Nathuni to the same place. The- 
Sub-Inspector arrived at the place of 
occurrence on the evening of the same^’ 
day. On the following morning he began^ 
an investigation, but it does nob appear 
that he did anything substantial. At* 
10 a.m. he received news that Ram. 
Bodhan had died in hospital the previous- 
nighlT. But although the case had thus^ 
assumed a graver aspect he did not con- 
sider it his duty to make any serious- 
investigation and he left the village that- 
night. On the 23rd or 24th he did not- 
go to the village at all and I must express 
my surprise that in a case of this descrip- 
tion where there was a complaint and a 
counter-complaint and where everything 
depended upon a speedy investigation for 
ascertaining which side was tolling the 
truth, the police book no action whatever 
for two days. However on the 25th 
November, the Sub-Inspector returned 
and took up the investigation in earnest. 
In the result he decided upon sending up 
the appellants for trial and upon keeping 
the counter-case pending till the disposal 
of this case. 

Now the case must be decided upon 
the evidence adduced for the prosecution. 
The defence have called no evidence and 
have as usual run a grave risk in nob doing 
so; bub it seams hopeless to impress upon 
those who are accused of serious charges 
in the Sessions Gourt, that ib is neces- 
sary whgn they have a counter-case to 
give some substantive evidence in sup- 
port of it and that it is generally most 
dangerous for them to rely on the chance 
of finding discrepancies and loopholes 
in the prosecution evidence. Hawever, 
it is fortunate for the appellants (n this 
case that there are* circumstances in 
the prosecution evidence which induce 
us to hold that the real assault t<^k 
place not under a mohua tree near 
the mustkrd field but near the well to 
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the east of Bam Prasad’s house as al* 
leged by the defence. 

The prosecution witnesses are first of all 
a man named Bansi. He states that he was 
going out for a necessary purpose early in 
the morning and he saw the assault. On 
the morning of the 22nd when the Sub* 
Inspector took up the investigation he de* 
dined to make any statement whatsoever 
though pressed to do so. He did not show 
the Sub'lospector the mohua tree where 
two drops of blood were found on the 25th 
November by the Sub-Inspector. It is 
strongly contended on behalf of the prose* 
cution that the presence of these two blood 
stains at that place conclusively estab* 
lishes the truth of the prosecution story. 
But the unfortunate part of it is that Bansi 
did not at the earliest moment disclose 
this important piece of evidence before the 
pDlice. On the contrary the Sub-Inspector 
states that Bansi and Awadh Bihari’s 
brother Mahadeoand the appellant Euldip 
went with the Sub-Inspector to the well 
and there pointed out large patches of 
blood on the ground and that they allowed 
the Sub-Inspector to take it as admitted 
that the well was the place where the 
fatal assault was committed. In these 
circumstances it is impossible to accept 
Bansi’s present statement that nothing 
took place at the well and that Ram 
Bodhan and Awadh Bihari received their 
injuries near the mohua tree. The distance 
between the two places is not less than 
97 paces and there can be no ground for 
contending that the places were so close 
that the discrepancy was not considered 
by Bansi to be material. 

‘ The next witness for the prosecution is 
Ram Parsan Ojha. This witness states 
that he also was going out for a necessary 
purpose and when he was at a distance of 
15 or 16iag*gasfrom Rama Bodhan he saw 
Ram Prasad and Nathuni striking him 4 
or 5 times on his head with their lathis. 
He says thart Ram Bodhan spun round on 
receiving the first blow and that the other 
blows were delivered after he fell. Ac* 
cording to him Awadh Bihari arrived 
after his father fell and received his in- 
jury because he remonstrated. 

The refhaining eyewitness is a Rajput 
named Kali Singh. Now this man states' 
that he was coming from his viUage which 
is to the north of Nautan to fetch some 
labourers whom he wished to employ. He 
also corroboratea Ram Parsan but it is 
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evident that he and the other two wit- 
nesses have attempted in the Sessions 
Court to make a much more definite case 
against Ram Prasad than they did before 
the police. They now stated that they 
are confident that Ram Prasad struck the 
fatal blow ; but before the police thev 
were not quite clear that Ram Prasad 
struck the fatal blow and the suggestion 
then made was that Nathuni and Bam 
Prasad were responsible jointly for the 
injury from which Ram Bodhan died. 

In the case of Ram Parsan and Kali 
Singh, the same difficulty arises as to the 
occurrence at the well. They ignore all 
knowledge of any assault at that'place and 
it is clear that they cannot be accepted as 
impartial witnesses who have come for- 
ward to tell the whole truth. Evidence 
has been given that on the 17th November 
Awadh Bihari had impounded two cows 
belonging to Kuldip and that on the 2l8t 
October Awadh Bihari’s brother Sitaram 
had impounded another cow belonging to 
Kuldip. An attempt was made to show 
that the pound keeper was perjuring him- 
self, but I do not think that attempt has 
succeeded. In my opinion the learned 
Judgeiwas right in accepting the allegation 
that the feelings between the parties had 
been strained for some time and that 
shortly before the occurrence Awadh 
Bihari 8 family had twice seized Kuldip’s 
cattle and impounded them. That, how- 
ever, was not the immediate motive for 
the occurrence of the 2l8t November. 

The question then is whether we are 
to accept the story told by Ram Prasad 
in the counter-information. It is obvious 
that there was no delay in putting for- 
ward this story, and, reading the account, 
it seems to me to be a much more na- 
tural one than that told by Awadh 
Bebari himself and to be more consistent 
with the circumstances proved in this 
case. The allegation is that 2i years 
ago Ram Prasad was suspected of an 
intrigue with one of the daughters of 
Ram Bodhan in consequence of which he 
had to go away to Calcutta. He had 
returned from Calcutta three months 
before the occurrence, but the old fend 
was still continuing and on the morning 
in question a sudden quarrel broke out 
between the wife of Ram Bodhan and the 
wife of Ram Prasad. Ido not think a 
story of this kind would have been easily 
invented Isaving regard to the fact that the 
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appellants are Brahmins by caste. Awadh 
Bihari himself and the other prosecution 
witnesses stoutly deny that Awadh Bihari 
had a sister called Sudama and that any 
such intrigue was ever suspected, fie 
maintains that he had two sisters both of 
whom died 8 or 10 years before the occur* 
renoe. The concoction of a story of this 
kind requires time and as there was no 
delay at all in going to the police. I think 
on the whole that it furnishes a better 
explanation for the assault than that put 
forward by the prosecution. That being 
so, the question is whether the blood 
patches near the well were the result of a 
dght as alleged by the defence. On this 
point we have the fact that Bam Prasad 
had no less than 11 injuries, 3 of which 
were lacerated wounds. His nose appears 
to have been very severely damaged and 
the other two lacerated wounds must have 
also hied considerably. Nathuni had three 
injuries, one of which was a lacerated 
wound, and although it had been con- 
tended by the Crown that the above 
injuries were not sufficient to cause copious 
bleeding, I think the evidence e^itablishes 
that the blood marks at the well were due 
to Ram Prasad's and Nathuni’s injuries. 

On the other hand it is in evidence that 
Earn Prasad died of a fracture of the skull 
and that there was no external wound 
from which any blood could have flowed. 
The only injury on his side from which 
blood could have come was Awadh Bihari’s 
which was a trifling one and which certain- 
ly could not have produced the copious 
patches which the Sub* Inspector found 
near the well. On the 25th November 
two small spots of blood under the mahua 
tree were pointed out to the Sub-Inspec- 
tor. They wore about the size of a 4- 
anna bit each and the earth was scraped 
up and sent to the Chemical Examiner 
and the report is that they were caused 
by human blood. But it has to bo re- 
membered that on the 22nd November 
when the Sub*Inspeotor first came to the 
village, Bansi did not point either the 
place or the marks to him and in the cir- 
cumstances the suggestion that the blood 
was subsequently put there for the pur- 
pose of creating evidence should, I think, 
be accepted. Therefore wo have now the 
position that while the account given by 
the defence has much to support it, the 
evidence for the prosecution is so deficient 
that it cannot be safely accepted for the 
purpose of convicting the appellants. If 
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the prosecution case is substantially truer 
then they have only themselves to thank 
for its failure. 

In this connexion I think it necessary 
to point out that it was the duty of the 
Committing Magistrate to make some in- 
vestigation into the truth of their story 
before he committed theappellants to the 
Sessions Court. It is not sufficient for Com- 
mitting Magistrates to say that a prima 
facie case has been made out and thus to 
relieve themselves of further responsibi- 
lity. If the police did not send up all the 
material witnesses, it was the Committing 
Magistrate 8 duty to examine them himself 
in order to determine which side was 
speaking the truth. Here two clear cut 
cases were put forward by the respective 
sides and from the police diaries we find 
that there were apparently independent 
wicnesses to support the account given by 
theappellants, and the learned Magistrate 
might with very little trouble have rea- 
ched the conclusion that it was advisable 
to try the counter-case first and to keep 
the present case pending. If that pro- 
cedure had been adopted, the appellants 
would either have been discharged or com- 
mitted for trial with all the material evi- 
dence at the service of the Sessions Court. 

Therefore, in these circumstances, being 
unable to say that the case put by the 
prosecution is a trqe account of the man- 
ner in which Bam Bodhan came by his in- 
juries,! think there must be an acquittal. 

The learned Judge has sot out the vari- 
ous submissions made to him at great 
length, but he has not mot them by an 
adequate discussion of the evidence nor 
referred to the discrepancies between the 
depositions and the statements before the 
police, nor has he considered the question 
whether having suppressed a material part 
of the prosecution story the eyewitnesses 
on whom he relies can be trusted in res- 
pect of the assault upon Bam Bodban. 
He thinks, and evidently the assessors 
also think so, that the assault took place 
in both places. But of this there is no 
evidence at all and we cannot proceed 
upon mere conjecture. 

The result, therefore, is that* the con* 
victions and the sentences wijl be set 
aside and the appellants will he acquitted 
and set at liberty. 

JwaU Prasad, J. — I agree. 

Conviction set aside* 
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Miller, 0. J., and Macphbrson, J. 

Tarni Singh alias Tomi Singh and 
others — Defendants — Appellants. 

V. 

Satnarain Maharaj and others — Plain- 
tiffs — Respondents. 

Appeal No. 1277 of 1922, Decided on 
the 22nd June 1925, from Appellate De- 
cree of District Judge, Monghyr, D/- the 
16th June 1922. 

(а) T, Act (1885), S, 5 (5) — Tenant whether 
tenure- holder or raiyat-^Test is purpose and 
extent of tenancy* 

In determiniog whether the status of tenant 
under the B.T. Act is that of a tenure-holder or 
a raiyat what has to be oonsidertd is (1) the pur- 
pose for which the laud was acquired aud (2) the 
extent of the tenancy 45 CaU 805. Foil, 

Where the area exceeds 100 bighas there is 
under S. 5 (6) of the Act a presumption until the 
contrary is proved that the tenancy is a tenure. 
But if the first criterion is established the second 
does not arise, while if the first is not established 
the second is conclusive, [P. 11, Col. 1.] 

(б) Civ, Pro, Code, S, 100 — Question whether 
tenant is tent(>re- holder or raiyat under B. T, Act 
ultimately depends on question of fact, 

. Though a substantial question of law may amd 
generally does, arise in determining whether a 
tenant is a raiyat or a tenure holder, the point 
depends ultimately on questions of facts. 46 Cal, 
00{P,C.hFoll, [P. 11. Col. l.J 

111 second appeal the High Court is not enti- 
tled to go behind the findings of fact of the lower 
Appellate Court unless such findings result from 
the misconstruction of a document of- title or the 
jmisapplioation of law or procedure, (19 0. W. N. 
270, PoW,). Such findings cannot be assailed how- 
wover gross and inexcusable the error therein if 
the lower Appellate Court had before it evidence 
proper for its consideration in support of its find- 
ing. 18 Cal, 23 (P. C.). Foil [P. 11, Col, 1.] 

(c) Landlord and Tenant — Expression ''culti- 
vate and get cultivated ” does not necessarily in- 
dicate a tenure- holder rather than a raiyat, 

A patla kaidkarar . executed by the darmus- 
-tajirs in respect of 276 bighas for a period of seven 
years provided inter alia “it behoves that you 
cultivate ar;d get cultivated the land in the said 
village.** 

Held: that the expression was consistent with 
the status of the grantee being that either of a 
rayat or of a tenure- holder. 46 Cal, 805 (P. C.) ; 
46 Cal 90 (P, C,), Diet, 

(d) B, T. Act (1885), S. 6 (5)— Tenant whether 
tenure hoWier or raiyat — Reclamation and culti- 
vation byjen^nt by his own plough is Inconsistent 
with teMnt being tenur^holder only. 

Though reclamation of the whole jot by the 
settlement* holders and oultivatioo by their 
own ploughs may not absolute]^ inconsistent 
with a tenure, it is entirely contrary to experi- 
ence in ^Bgal in oases where the tenancy is a 
^nure or the tenant proposes to settle raivats 
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upon the land and become a rent* receiver, more 
especially where the settlement* holder belongs 
to an agricultural caste or tribe, [P 12 C 1] 

(e) B, T, Act (1885), S, 86 (2)— Lease registered 
contrary to 8, 85 (2) through misapprehension of 
registering officer — Ho collusion betueen lessor 
and lessee to evade the provision — Lease is in- 
operative beyond nine years. 

Where there is no evidence that lessor aud 
lessee conspired by false or equivocal recitals to 
evade the provisions of 8. 85 (2) the lease that 
was admitted to registration contrary to the 
provisions of section 85 (2) through a mis- 
conception of the registering officer does not 
affect the property demised, at any rate beyond 
the period of nine years. [P. 13, Col. 2] 

S, M, Mullick and N, N. Sinha — for 
Appellants. 

Sultan Ahmad and Jagannath Prasad 
— for Respondents. 

Macphersoik, J. — This appeal has 
been preferred by the defendants first 
party from the decree of the District 
Judge of Monghyr in which he affirmed 
the decree of the Munsif for the eject- 
ment of the appellants and of the defen- 
dants second party from the land in suit. 

The land in suit is a reputed area of 
137i bighas which, at the time of the 
cadastral survey was found to be actually 
157 bighas, 2 kathas. In the record-of- 
rights finally published in 1908 the ad- 
optive mother of plaintiff No. 1 and the 
plaintiff No. 2 who is his natural mother 
as guardians of their respective minor 
sons, were entered in the record-of-rights 
as ''jotdar istimrari lekin mtikarrari 
nahi** signifying “permanent tenant but 
not at a fixed rent,” the defendants first 
party, now appellants, as “dar jotdar 
istimrari lekvi mukarari nahi” signify- 
ing permanent under-tenant but not at a 
fixed rent," and the defendants second 
party as occupancy raiyats under the 
darjotdar. The defendants first party 
were also entered as in cultivating pos- 
session of a portion of the area and as 
receiving Rs. 350 as rent from defendants 
second party. 

The plaintiffs sued for adjudication that 
the plaintiff No. 1 ii occupancy raiyat of 
the land in suit; the defendants first party 
are dar-rayat of the land and not 
jotdar istimrari lekin mukarrari na/u'”a3 
shown in the record-of-rights, and the 
defendants second party have no concern 
with the land, for khas possession thereof 
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from the defendants and for mesne pro* constitute the defendants first party 


fits from Aain 1327. 

The case on,, behalf of the plaintiffs 
was briefly as follows : 

The land in suit was a jot hold by 
Hibharan Singh as an occupauoy-raiyat. 
On the 29th November 1893, the jot was 
sold in execution of a rent decree and 
purchased by Nand Maharaj, the right 
sold being shown as “ hak^mokabzat/’ On 
the 25th October 1897, Nand Maharaj 
granted a dar-jot of the jot purchased by 
him for the year.s [305 — 1311 at an an- 
nual rent of Ks. 400 to Khanro Singh, 
father of Defendants Nos. 1 to 3. This 
grant is described as thika patta and the 
grantee as thikadar and as mustajir ; and 
it is set out that after expiry of the term 
of the thika patta the thikadar shall not 
retain possession over the lands in suit 
without executing a newjpafcta and will 
give up possession after the expiry of the 
term or if the grantor sells the land. On 
the expiry of that patta a new patta, 
Ex. D.'l, for the period 1312 — 1320 was 
executed on the 5feh February 1904, by 
Mt. Mini, widow of Jaiaa Maharaj, for 
herself and as guarclian of Plaintiff No. 1, 
and by Plaintiff No. 2 who is the widow 
of Nand Maharaj for herself and as guar- 
dian of Durgapat Maharaj, her son, now 
deceased. It may be hero observed that 
Jaiaa Maharaj and Nand Maharaj were 
brothers, and Jaiso adopted Plaintiff 
No, 1. that Plaintiff No. 1 is the sole 
surviving member of the joint family 
and that Plaintiff No. 2 has been joined 
in this litigation merely (>o avoid future 
dispute, The patta Ex. D-1 differs con- 
siderably from the patta of 1897. The 
executants set out therein that they 

have executed a patta conferring a 
darkarindgi jot in respect of the land de- 
mised for a term of nine years at an an- 
nual rental of Rs, 400," and that “ objec- 
tion on the score, of (loss through) inun- 
dation, drought, hail and storm will be 
the concern of you the raiyat,"and make 
provision for renewal which will be 
quoted and discussed later. The grantee 
is referred to as “ jotdar " and in particu- 
lar there is no mention of thika, thikadar, 
or mustajir. 

In the reoord-of- rights of 1908 the 
lessee is shown as Khanro 'Singh and 
Nandlal Singh of whom the former is the 
father of Defendants Nos. 1 to 3 and the 
latter (his brother) is the father of defen- 
dants Nps. 4 and 5. These five defendant 


though plaintiffs do not admit that De- 
fendants Nos. 4 and 5 have any concern 
with the land. 

Towards the end of the settlement 
operations the Banaili Baj, which besides^ 
being proprietor of the village had then 
become the immediate landlord of the 
plaintiffs* tenancy, applied under S. 105 
of the Bengal Tenancy Act for settlement 
of a fair and equitable rent in respect of 
it, the tenants having been as will be re- 
membered recorded as “ jotdaT istimriiTi 
lehin mukarrari nahi" The tenant 
thereupon claimed under S. 105-A to bO’ 
an occupancy raiyat and that claim was 
sustained. That decision, however, does 
not bind either defendants first party 
or defendants second party as they were 
not parties to the litigation. 

After the expiry of the lease Ex. D-1 
in 1913 the plaintiffs sued the defendants 
for recovery of possession of the leased 
land and for mesne profits. It was held 
in appeal that as plaintiffs had realized, 
some rent for 1321, the year after the ex- 
piry of the period of thekabuliyat, notice^ 
under 3. 49 of the Bengal Tenancy Act 
was necessary before the defendants cbuldU 
be ejected. The suit was accordingly 
dismissed. The plaintiffs thereafter is- 
sued notice upon the defendants first- 
party under S. 49 which was served in 
1325, calling upon them to relinquish 
the laud from 1327, and as the defen- 
dants first party failed to comply there- 
with plaintiffs instituted the suit for 
ejectment out of which this appeal has 
arisen. 

The suit was contested by Defendants^- 
Nos. 1 to 5. They contended that they 
were in fact occupancy raiyats and that- 
in any case the plaintiffs could not in 
view of the patta of 1904 eject them. 

The Munsif decreed the suit* holding 
that Hibharan Singh and therefore the* 
purchaser of his interest, Nand Maharaj, 
who is now represented by the ‘Plaintiff 
No. 1 was a raiyat, and that the defen- 
dants first party have neither oocupanoy^ 
right nor any permanent right. On ap- 
peal the District Judge affirmed Ijae deci- 
sion holding that the evidence on record* 
established that the tenancy of thtf Plain- 
tiff No. 1 is raiyati and that the defen- 
dants have no permanent tenancy over 
the land in ''suit and are liable to ’bo 
ejected. . 

In second appeal the decision ^of the> 
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lower appellate Goart is assailed on the 
following three grounds : 

(1) The plaintiff No, 1 has wrongly been 
held to be of raiyati status and entitled 
oh that ground to ejeot the appellants. 

(2) Even if the land is the occupancy 
holding of the plaintiff No. 1 the defen- 
dants first party are not, in view of the 
terms of the lease of 1904» liable to eject- 
ment since that lease confers upon them 
a permanent tenancy. 

(3) The suit was not within the pecu- 
niary jurisdiction of the Munsif and his 
decision being void for want of jurisdic- 
tion, there should bo a remand of the suit 
to a competent Court for trial. 

Now as laid down in Debeadra v. Biblur 
dendra (1), in determining whether the 
status of a tenant under the Bengal 
Tenancy Act is that of a tenure-holder or 
a raiyat, what has to be considered is : 

(1) the purpose for which the land was ac- 
quired, and (2) the extent of the tenancy. 

In the present case the area exceeds 100 
fc^ighas and therefore there is under sec- 
tion 5 (5) of the Bengal Tenancy Act a 
presumption, until the contrary is proved, 
that the tenancy is a tenure. But if the 
first criterion is established the second 
does not arise, while if the first is not 
established the second is conclusive. 

The finding of the final Court of fact is 
that the presumptions in favour of the 
defendants under section 103-B and sec- 
tion 5 (o) of the Bengal Tenancy Act have 
been rebutted by the evidence adduced by 
the plaintiffs and though a substantial 
question of law may, and generally does, 
arise in determining whether a tenant is 
a^ raiyat or a tenure-holder, the point, 
as indicated by Lord Sumner in Rajani 
Kant V. The Secretary of State (2), depends 
Ultimately on questions of fact. In second 
appeal the High Court is not entitled to 
go behind the findings of fact of the 
lower appellate Court unless such find- 
ings result from the misconstruction of a 
document of title or the misapplication 
of law or procedure {Uma Charan v. 
Midnapur Zamindari Co, (3).) 

On behalf of the appellants it is con- 

(1) [1918J*45 OhL 805=r5 I. a. 67—5 Pat. 

L. W, 1 =27 C. L. J. 648=22 0. W. N. 674= 
16 A.^L. J. 622=23 .M. L. T. 384=(1918) 

M. W. N 379=20 Bom. L. R. 743=46 I, 0.* 
411=35 M. L. J. 214 (P. C.). 

(2) [1918] 46 Cal. 90=45 I. A. 190=511.0. 
296=23 0. W. N. 649 (P. 0.). 

(3) [1913J 19 C. VV. N. 270=26 I. 0. 132=20 
C. L. J. 11. 
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tended by Mr. N. N. Singh in regard to 
the finding on the question of status, firsts 
that it is based on a misooastruction of 
the document of 1876, by which the ten- 
ancy of Hibharan Sfngh was created, and 
secondly, that there is a misapplication of 
the law inasmuch as the finding that the* 
plaintiff No. 1 is a raiyat is based on evi- 
dence legally insufficient to support it, or 
rather that there is no evidence to sup- 
port the finding. 

Now Ex. B, the document of 1876, is* 
a brief patta kaulkarar (agreement) in 
favour of Tekan Singh and Hibharan 
Singh executed by the darmmtajirs in* 
respect of 275 bighas for a period of seven 
years from 1284 at an annual rental of 
Bs. 221. The only relevant provisions 
are : “It behoves that you cultivate and 
get cultivated the land in the said village 
(jot wa abad karke wa karake) and pay the^ 
said rent, etc., [literally “It behoves that 
you (by) doing and getting done ploughing 
and cultivation (? reclamation) pay tho^ 
said rent, etc.,’*] and “objection on the 
score of (loss through) inundation, drought 
and calamities of the sky will be your 
concern.’' The learned District Judge 
held, that the expression 'jot wa abad 
karke wa karake” was consistent either 
with the status of a raiyat or the status 
of a tenure-holder. It is now urged that 
taken in conjunction with the area of 
275 bighas [or even with the moiety of 
that area held by each of the two lessees, 
and (as the sale in 1903 of half of the 
area shows) accepted by the landlord as 
a separate tenancy] the word "karake” 
points to the grant of a tenure. In my 
opinion such is not necessarily the case, 
and it is impossible on that word alone 
to hold that a tenure rather than a 
holding is implied, especially when the 
grantees tdkQixomdkdarmustajir, Apart 
from, the fact that the words, "jot wa abad” 
would seem in the word ‘ abad” to imply 
reclamation of the soil in addition to 
cultivation, the lessees and each of them 
in his own moiety might well contem- 

f )late cultivation of such an area by their 
or his) own family or hired servants 
without any idea of settling raiyats upon 
it. Much the same language was indeed 
used in the leases discussed in Debendra 
V. Bihhudendra (1) and in Bajani Kant 
V. The Secretary of State (2), but in tbose^ 
leases there were clear indications 
that a tenure was intended, and it* 
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'was so found by the final Court of fact. 
The District Judge has in my judgment 
taken a correct view of the terms of the 
original lease. 

The original lease being inconolusive 
the attendant circumstances may be 
looked at to determine the purpose for 
which the tenancy was created. The 
learned District Judge found that that 
purpose was established by three pieces 
of evidence : (l) the statement of Kamla 
Singh, one of the original settlement- 
h olders, who deposed that originally the 
settlement was a raiyati one ; (2) the de* 
position of Tilak Singh who is a nephew 
of Hibharan Singh and 71 years of age 
and who stated that the land was jungle 
at the time of the settlement and that 
the settlement-holders got the jungle cut 
and cultivated the land with their own 
ploughs ; and (3) the mention in the sale 
certificate of 1893 “that Hibharan Singh 
judgment-debtor, had ‘ hah mokabzat * 

6. occupancy right in the land sold.” 

Mr. N. N. Singh strenuously contends 
that the evidence relied upon by the 
District Judge is conclusive as to the 
etatus of Hibharan Singh and his suc- 
cessor-in-interest and could not, especi- 
ally as it is not contemporaneous, nega- 
tive the statutory presumptions arising 
under Ss. 103-B and 5 (5) of the Bengal 
Tenancy Act, It is urged that the opi- 
nion of the witness Kamla Singh is value- 
less especially as the area is so large that 
the reolamaUon of the land by the 
lessee is not altogether inconsistent with 
an intention to settle raiyats upon it 
and so is inconclusive, and that **hak mo- 
kahzat** is not “occupancy right” as used 
technically in the Bengal Tenancy Act, 
but is simply a loose expression meaning 
“the right to possession.” 

Now the lower appellate Court had 
before it the evidence of Kamla Singh 
which has not been shown to us, and it 
is therefore impossible to say that he 
ought not to have relied upon it. Again 
though reclamation of the whole jot by 
the settlement-holders and cultivation 
by their own ploughs may not be abso- 
lutely inconsistent with a tenure, it is 
entirely contrary to experience in this 
province in cases where the tenancy is a 
tenure or the tenant proposes to settle 
raiyati upon the land and become a rent- 
receiver, more especially where the set- 
tl ement-holder belongs to an argicultural 
oaste or tribe. It has alsot^not been 
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shown that frem 1876 to the date of sale 
in 1893 there were any under-tenants. It 
was only when the “landlord and stamp- 
vendor,” as Nand Maharaj describes him- 
self, came into possession that sub-leasing 
began. Finally it is not possible to say 
that in the circumstances the terms **hak 
mokabzat** does not, as the District Judge 
held, denote, the “occupancy right” of the 
Bengal Tenancy Act which had been in 
force for eigh t years at the time of the sale. 

There is no substance in the complaint 
of the learned Advocate that the defend- 
ants' evidence on the subject of status 
had not been considered. The learned 
Judge having referred to the presump- 
tions proceeded to examine the nature of 
the settlement, and as will be seen below 
the patta of 1904 does not throw any 
light on the character of the tenancy of 
Hibharan Singh. 

Findings of fact of the lower appellate 
Court cannot be assailed in second ap- 
peal, however gross and inexcusable the 
error therein if, as Lord Macnaghten said 
in Durga Chaudhiirani y^Jawahir Singh 
Ghaudhuri (4), “the lower appellate Court 
had before it evidence proper for its con- 
sideration in support of its finding.” It 
is impossible to say that the learned Dis* 
trict Judge had not before him evidence 
on which a finding of fact could legally 
be based that the presumptions in favour 
of plaintiff No. 1 being a tenure-holder 
were rebutted and that he is in fact a 
raiyat as he claims to be. The first point 
therefore fails. 

It is next urged that even if the plain- 
tiff No. 1 is a raiyat he is not entitled to 
eject the appellants. In support of tKis 
contention reliance is placed on a pro- 
vision in the patta of 1904 which run*? 
as follows : — “When the terms of the 
patta will expire, you again taking a fresh 
patta from us (the executants) will cul- 
tivate, and if contrary to this provision 
you cultivate, then rent will be realized 
at the rate of Bs. 3 per bigha, the rate 
for adjoining lands, and if you the karin- 
da will all along pay faithfully (? punc- 
tually) the rent fixed under the patta 
then the land shall remain in your pos- 
session and oooupajbion as befona.” 

There are two branches to the argu- 
ment. In the first place reference is made 
to S. 18* of the Bengal Tenancy Ack 

(4) .[1890] 18 Oal. 28=17 I. A. 122-5 Sar. 560 

(P. 0.). 
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and it is urged that it is for Plaintiff No. 

1 to show that he is not a raiyat at 
fixed rates** who is nob precluded by 8. 
55 of the B. T. Act or any other enact- 
ment from making such a transfer as is 
involved in the provision quoted. The 
plaint, however, sets out that the Plain- 
tiff No. 1 is an occupancy raiyat and pre- 
sumably an entry to that effect was also 
made in the raoord-of-rights under 8. 
109 D of the B, T. Act after the decision 
under 8. 105 A. The appellants also never 
asserted that their landlord, Plaintiff No. 
1, held his tenancy at fixed rates. Indeed 
the point was never previously taken 
and it is not msntioned in the grounds 
of appeal. It therefore cannot be taken 
now. But apart from that the implied 
finding throughout is that the Plain iff 
No. 1 is an occupancy raiyat. 

The main contention, however, is that 
the plaintiff is ia some manner estopped 
by the provision quoted from ejecting the 
appellants. In support of it reliance is 
placed upon the Pull Bench decision of 
the Calcutta High Court in Chandra 
Kanta v. Amajad Ali (5) and it is urged 
that as in the lease of 1901 the plaintiff's 
predecessors held themselves out to be 
tenure holders and so S. 85 (2) of the B. 
T. Act was not a bar to the registration 
of the dead of sub-lease, though it pur- 
ports to create a term exceeding nine 
years, the grantor, even if a raiyat, can- 
not now be permitted to derogate from 
his own grant and eject the grantee to 
whom he made a permanent grant. This 
argument manifestly lacks foundation 
unless it is found that the lessors of 1901 
held themselves out as having a right 
higher than that of occupancy raiyat. 
The learne^d District Judge was not satis- 
fied that the pardanashin ladies who 
executed the deed were even aware of 
the provision or accepted it. But apart 
from that finding, I am unable to hold 
that the executants of the lease of 1901, 
all professed to have a higher status 
than the status of a raiyat. The period 
of nine ypars is a very common one for a 
sub-lease by a raiyat and less probable 
in a graht of an under-tenancy or a 
raiyati settlement. The word ‘ raiyat*’ 
is indeed used in Bx. B, but pnly in the 
stipulation that objection on the score 
of (loss through) innundation, drought 
(6) (1931) 48 OaL 783=:36 0. W. N. 4=82 0, L. J, 
296=61 1. 0. 466 (P.R.) 


hail and storm will be the concern of 
you, the raiyat *' which is merely an 
adaptation of the similar provision in the 
patta of 1876. The word **raiyat” has 
here not the usual technical meaning nor 
any special significance, being merely 
equivalent to grantee. Manifestly ifr 
must be interpreted in conjunction with 
the definite statement in the deed that 
the grantors have executed a patta con* 
ferring a darkarindgri jot, the literal 
meaning of which is *'a sub-management 
jot.** In the course of the document the 
term “ karinda *’ signifying *‘ agent ** or 
“manager," is twice used of the grantee^ 
The description in the la^t sentence of 
the lessee as “jotdar" must also be read 
in the light of that description of the 
tenancy. The lease is perhaps one which 
might equally be executed by a raiyat or 
by a tenure-holder, but that is all that' 
can be said in favour of the contention 
on behalf of appellants. Accordingly it 
must be regarded as a sub-lease granted 
by the executants in the capacity which 
they actually occupied. Plaintiff No. 1 
is therefore not estopped from denying 
that he holds a higher status than that 
of an occupancy raiyat. Ex. D 1 appears 
to have been admitted to registration 
contrary to the provisions of 8. 85 (2)* 
through a misconception on the part oi 
the registering officer, and whether the^ 
misconception was that the term of the 
sub-lease granted by a raiyat was not* 
more than nine years, or was that the 
executants held a tenure, is immaterial. 
There is cartainly no evidence that lessor 
and leasee conspired by false or equivocal 
recitals to evade the provisions of the 
statute. Ex. D-l therefore does not affect 
the property demised, at any rate beyond 
the period of nine years. The first of the 
three cases dealt with in the Full Bench 
decision cited is that which applies to 
the present circumstances and the raiyat 
is entitled to eject the grantee upon giv- 
ing notice under S. 49 (2) as has been 
done in the present instance. The second 
point also cannot prevail. 

As to the third point the suit was 
valued at Rs. 1,100 and was instituted in 
the Court of the Munsiff having jurisdic- 
tion to try suits of value not exceeding Rs. 
2,000. Objection to the jurisdiction of the 
Court was taken before the Munsiff .Before 
the DistfiicA Judge in appeal the objection 
was renewea.But the trial by a Court of a 
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suit: beyond iU peouniary jurisdiction is 
not in itself a gronnd for setting aside 
his order on appeal unless the appellate 
Court is satisfied that the undervalua* 
tion has prejudicially affected the dia* 
posal of the suit on the merits. The 
District Judge recorded that he was not 
so satisfied. It is, however, now argued 
^bat in fact the disposal of the suit on 
the merits was prejudicially affected 
because the forum of appeal would on a 
correct valuation of the suit have been 
the High Court and not the District 
Judge, and Mohni Mohan v. Qour 
Chandra (6) is cited in support of the 
contention. That decision does not 
assist the appellants. Therein it was 
held that where in a suit tried by a 
Subordinate Judge the appeal was 
wrongly preferred to the District Judge 
in disregard of his pecuniary jurisdiction 
in appeal, the appeal was incompetent 
:and S. 11 of the Suits Valuation Act, 
1887, was inapplicable * as in fact the 
under’valuation prejudicially affected the 
disposal of the appeal on the merits. 
In the present case the appeal lay to 
the District Judge whether the correct 
valuation of the subject-matter was 
Rs. 1,100 or was Rs 3,650 as the District 
Judge found it to be for purposes of 
assessment of Court-fee. The real plea 
on behalf of the appellants is that the 
true valuation exceeded Rs. 5,000 so 
that the appeal from the decision in the 
suit would lie to the High Court; But 
that plea must fail in the first place 
because it is not taken in the grounds of 
appeal and in the second place because 
there is nothing before us which would 
lead us to hold that the valuation of 
Rs. 3,650 is erroneous, and the appeal in 
a suit so valued lies to the District Judge 
and not to the High Court. The third 
submission also fails. 

I would therefore dismiss this appeal 
with costs. 

Dawson- Miller, C. J. — I agree. 

Appeal dismissed. 


(6) [1903] 6 IP. L. J, 897=66 iT# P. L. 

T. 890. 
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Das and Ross, JJ. 

Rameshwar Singh Bahadni — Plaintiff 
— Appellant. 

Durga Mandar and Defen- 

dants — Respondents. 

Appeal No. 825 of 1922, Decided on 
29th May 1925, against the Appellate De- 
cree of Sab“Judge, Bhagalpur, D/- 26th 
May 1922. 

^ Hindu Law — Debts — Son’s liability — 
Father undertaking to pay money misappro- 
priated by another — Money misappropriated 
after having taken lawfully— Son is liable. 

Where the taking of the money itself is not a 
oriminal offence, a subsequent misappropriation 
by the father cannot discharge the son from hia 
liability to satisfy the debt. The same principle 
applies where the misappropriation was not 
madi by the father but by a third person and 
the father undertook to pay the money for such 
third person In such a case also the son is 
liable to discharge the obligation: 39 Cal, 
862, Appl, [P 15, 0 2] 

Murari Prasad and Samhhu Saran — 

for Appellant. 

Siveshwar Dayal — for Respondents. • 

Das, J. — This appeal is directed 
against the judgment of the Subordinate 
Judge of Bhagalpur, dated the 26th of 
May 1922, and arises out of a suit insti- 
tuted by the appellant, the Maharaja of 
Darbhanga, to enforce a mortgage bond 
executed by one Adhik Lai Mandar in 
his favour on the 4th of April 1916. 

The plaintiff’s case as made out in the 
plaint is as follows : One Jag Narayan 
Lai Das was his Patwari and he owed 
the plaintiff Rs. 1,231-15-9 in respect* 
of the collection made by him on 
behalf of the plaintiff. The Patwari 
being unable to pay the amount arranged 
with Adhik Lai Mandar to execute the 
mortgage bond in question in* favour of 
the plaintiff. The plaintiff states that 
there were money-lending transactions 
between Adhik Lai Mandar and Jag 
Narayan and that Adhik Lai p%id Rs. 200 
in cash to the plaintiff and executed a 
mortgage bond for Bs. l,081-15-91n favour 
of the plaintiff. Adhik Lai Mandar is 
dead and the suit is now brought, against 
defendant No. 1, the minor son of Adhik 
Lai, and Biilo Mandar his brother. The 
allegation in the plaint is that the defen- 
dants were members of a joint f&mily of 
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97hioh Adhik Lai Mandar was the karta 
ind that, as such the plaintiff is entitled 
[io enforce the mortgage bond as against 
Ehe members of the joint family. 

The learned Munsif found that the mort- 
gage bond was in fact executed by Adhik 
Lai Mandar for valuable consideration. 
According to him Jag Narain Lai mis- 
ippropriated the sum of Rs. 1,231-16-9 and 
Adhik Lai executed the mortgage bond in 
question in consideration of the plaintiff 
ibstaining from taking criminal proceed- 
ing as against Jag Narain. On this find- 
ings he thought that the mortgage bond 
30 uld not be enforced as against the defen- 
lants, and he dismissed the plaintiff’s suit 
crith costs. On the^question whether de- 
fendant No. 2, the brother of Adhik Lai 
Mandar, was in any event liable, he came 
bo the conclusion that Billo Mandar was 
separate from Adhik Lai and could not in 
a.ny case be liable on a bond executed by 
Adhik Lai. The plaintiff appealed to the 
learned Subordinate Judge, That learned 
Judge agreed with the finding of the Court 
cf first instance on tae question whether 
Billo was joined with Adhik Lai. He 
bhought that there was no consideration 
for the mortgage bond and that, ware 
Adhik Lai Mandar alive, the plaintiff 
30 uld not enforce the mortgage bond 
against him. He also agreed with the 
finding of the learned Munsif that the 
defendants could not be made liable on the 
bond in question, and dismissed the appeal. 
The plaintiff now comes to this Court. 

The finding of the Courts below that 
Billo Mandar was separate from Adhik 
Lai Mandar is a finding of fact which is 
bin*ding on us in second appeal. The 
plaintiff’s suit as against Billo Mandar 
must accordingly fail. 

The next question is whether the plain- 
tiff is entitled to recover the money 
covered by the mortgage bond from the 
defendant No. 1. The solution of this 
question depends on whether what Adhik 
Lai undertook to pay was tainted with 
illegality or immorality. The argument 
on behalf of the respondents in this Court 
was to the, effect that Jag Narayan Lai 
was guilty of a criminal offence and that, 
if he had Executed the mortgage bond in 
question, it could not be enforced as 
against his sons ; and that tha( being so, 
and Adhik Lai having undertaken to pay 
the money tainted with illegality or im- 
morality, his son, defendant No. cannot 
be called upon to pay the debt of his 


father. There are many decisions in the 
books on the question how far a Hindu son 
is under a pious obligation to discharge a 
debt of his father when such deb b consists 
of money misappropriated bytiu latter. 
Here the mortgage bond was nob executed 
by the Patwari, but by Adhik Lai Mandar, 
who certainly was not guilty of any cri- 
minal misappropriation. But the problem 
is exactly the same, namely, is there any 
illegality or immorality involved in a 
transaction of this nature. There is a 
divergence of judicial opinion on this 
question ; but, as was pointed out by 
Mookerjee, J., in Ghhakaicri Maliton v. 
Oanga Prasad (l)“the cases might possi- 
bly be reconciled if we recognize the 
distinction between a criminal offence and 
a breach of civil duty.” That learned and 
distinguished Judge discussed the various 
cases on the point and came to the conclu- 
sion* that “Where the taking of the money 
itself is not a criminal offence, a subse- 
quent misappropriation by the father can- 
not discharge the son from his liability to 
satisfy the debt ; but the'position is differ- 
ent if the money has been taken by the 
father and misappropriated under circum- 
stances which render 'the taking itself a 
criminal offence.” I entirely agree with 
the view taken by Mookerjee, J., in the 
case to which I have referred which is 
founded on the decision of the Madras 
High Court in Medai Tiruvialayappa 
Mudaliar v. Veerabadra (2). 


What then is the position ? Jag Narayan 
was the plaintiff’s Patwari. It was his 
duty to make collections on behalf of the 
plaintiff and the taking of the money was 
in the ordinary course of his employment 
as Patwari and was in no sense a criminal 
offence. Now what was the position when 
the money originally came into the hands 
of Jag Narayan ? It was his duty to 
account for it to the plaintiff and the 
failure to do so involved on his part a 
breach of civil duty. It is said that he 
znidappropriated the money ; but if he did 
so, it was a subsequent act, for, as I have 
said, it was part of his duty to make 
collections on behalf of the plaintiff. 
That being so, the son is clearly 
under a pious obligation to discharge the 
debt incurred by Adhik Lai Mandar. 
The plaintiff is, however, mot entitled 
to a mortgage decree, for he has 

(1) Cmaj 89 Jal. 862=16 O. W. N. 519=:lsi 

I. 0. ^9l|t5 0. L. J. 228. 

(2) [1909] 19 M. L. J. 759=4 I. 0. 1090. 
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not shown that the debt was incurred for 
the benefit of the family. He is entitled 
to a decree for the sum of Rs. 1,031-15-9 
with interest thereon at 12 per cent, per 
annum up to the date of this decree. 
The plaintiff is also entitled to interest 
at 6 per cent, per annum on his decree 
up to the date of realization. He is en- 
titled to recover the money out of the 
entire ancestral property now in the 
hands of defendant No. 1. The plaintiff 
will also got his costs throughout from 
the defendant No. 1. 

Ro 88, J. — I agree. 

Appeal allowed, 
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Das and Adami, JJ, 

Aglion Kifcri and others — Appellant?, 

V. 

Jj, Kiskundeo Narayan, Mahta and 
others —Respondents. 

Givi I Appeal No. 88 of 1922, Decided 
on 23rd April 1925, from a decision of 
the District Judge, Darhhanga, D/- the 
16th January 1922. 

Land Acquisition Act (1 of 1894), 8, 11 (3) and 
30 — Occupancy lands acguired — Lands not 
transferable without landlord's consent — Land- 
lord is entitled to a share of the compensation 
money —Occupancy holding — Acquisition. 

When occupancy lands are acquired the land- 
lord is entitled to some oorapensatio!!, if there is 
no custom of transferability without consent of 
the landlord or if within the next 20 years, the 
landlord could have enhanced the rant of the 
land^. [ P 16, 0 2] 

Janak Kishore — for Appellants. 

S, M. Mullick, S. N. Bose, Bai Oaru 
Saran Prasad and T, N. Sahay — for 
Respondants. 

Adami, J. — This appeal arises out of 
an acquisition of certain lands for the 
expansion of the Agricultural Farm at 
Pusa. The Deputy Oellootor, in respect of 
the occupancy lands, awarded full com- 
pensation to tenants. The landlords 
made a reference against this decision to 
the District Judge and the result was 
that the District Judge found that out 
of the compensation paid to the occu- 
pancy raiyats one* fourth should be paid 
to the landlords on the ground chiefly 
that occupancy holdings wore not trans- 
ferable without the consent of the land- 
lords and on the ground thi^ i-he land- 
lord was entitled to oonajensation by 


reason of his rights of reversion and right 
to enhance the rents. 

Mr. Janak Kishore, on behalf of 72 of 
the tenants only, raises this question be- 
fore us, namely whether the landlords 
were entitled to receive this 26 par cent 
out of the compensation awarded to th© 
tenants. 

Now, the Land Acquisition Deputy 
Collector in his note of reference stated 
that the village note mentioned that the 
holdings were transferable without the 
landlord’s consent and that there was no 
evidence adduced to show that salami was 
payable on transfer by the raiyats.' The 
learned District Judge has come to a find- 
ing in the opposite direction. He states 
that the village note does not support 
the custom of transferability without the 
landlord’s consent and that it has been the 
custom to pay salami of 25 per cent, on 
transfer of an occupancy holding. For us 
to be able to decide this appeal, it is ne- 
cessary to have before us good evidence 
both as to the custom of transferability* 
and as to the payment of salami. Such 
evidence is not on the record. The vil- 
lage note even is not before us although 
both Courts have referred to it. We have 
looked at the evidence and it is scanty, 
and is insufficient to show to our satis- 
faction whether there is the custom of 
transferability or not. 

For a right decision of this question, 
whether any amount should be taken out 
of the compensation awarded to the ten- 
ants to be paid to the landlords it is neces- 
sary to decide whether the custom of 
transferability exists. It is also neces- 
sary to find out whether the landlofda 
had at the time of the acquisition the 
right to enhance the rent within 20 years 
of that date and we must send back this 
case in order that full evideribe may l)| 
taken to enable a decision on these points 
It has to be remembered that if there is 
no custom of transferability -without the 
consent of the landlords, the landlords 
will be entitled to some compensation 
for the right this implies, and the restric- 
tion is detrimental to the tenant’s claim 
to full compensation. If, on ^he other 
hand, there is a right of tranaferability 
without the consent of the landlord, the 
landlord will not be entitled to a share 
ii^the confpensation. 

Then as to lihe question of enhancement 
if, within the next 20 years, the landlord 
could h I Vo enhanced the rent, aseho wn byr 
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Mftolean, C. J., in the case of Bhupati Boy 
Ohowdhury v. Secretary of State (1), the 
landlord would be entitled to some amount 
of oompenaation, although, as pointed out 
by the learned Chief Justioe, it will be 
difficult to estimate the money value of 
that oompensation. 

Let, therefore, the case be sent back to 
the District Judge in order that the follow- 
ing two issues may be decided : — 

(1) Whether a custom of transferability 
without the consent of the landlord exists 
in the village, and 

(2) Whether the landlord had accruing 
to him within the next 20 years the right 
to enhance the rent under the Bengal 
Tenancy Act ? 

After taking evidence on these issues and 
coming to a finding, the District Judge 
will return his finding to this Court. The 
parties will be at liberty to adduce such 
evidence as may be necessary to prove 
their respective oases. The finding should 
be returned to this Court within two 
months from the date of the receipt of the 
record. 

Costs will abide the result of the appeal. 

Pas; J. : — I agree. 

Case remanded. 

(1) (1907) 6 O.L.J. 663. 
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Das and Adami, jj. 

Bamchandra Singh and others — Appel- 
lants 

V. 

'fang Bahadur Singh and others — Res- 
pondents. 

* Appeal No. 14 of 1923, decided on 
27th July, 1925, against the Appellate 
Decree of the District Judge, Gaya, dated 
13th June, 1922. 

• Hindu Lau>— Alienation by manager for per- 
sonal benefit is not binding though the manager 
shares the benefit with the family voluntarily or by 
agreement. 

It is not in the power of the karla of a joint 
famiiy to bind the joint family by entering into 
Bpeouiative tra^saotioue. The question of benefit to 
the family mpst be determined by reference to the 
nature of the transaction, aD*& not by reference to 
the result thereof, although the result may pro- 
perly be taken into consideration in determining 
whether the transaction was one into which a pru- 
dent owner would enter, Where a transaction 
would lesult in benefit to the manager personally 

1926 P/3 & 4 


and not t6. the family, debt inouctsd for the IraDme^ 
tion is not binding. The fact that the manager, 
either by agreement with the family or volun- 
tarily shares the benefit with the family makes no 
difierenoe. [P. 19, Ools* 1 A 9.] 

S. M, Mullick and S. N. Boy — for 
Appellants. 

Hasan Jan and Kailaspati — for Res- 
pondents. 

Das, J. : — Dasarat, Nankhu and Bam- 
loohan were three brothers. Ramloohan 
died leaving a widow Sahodra Kuer and a 
son Raghubar Dayal. Bbupnarain cited as 
defendant No. 1 in this suit is the son of 
Nankhu. Biahundayal cited as defendant 
No. 8 is the grandson of Dasarat. Defend- 
ants Nos. 2 to 7 are the sons and grandsons 
of Bhunnarain. Defendant No. 9 is the 
son of Biahundayal and defendant No. ID 
is the son of defendant No. 9. It has 
been found by the Court below, and the 
finding is one which is binding on us in 
second appeal, that Bbupnarain and Bish- 
undayal together with their sons and 
grandsons oonstitute a joint family. It has 
also been found that Raghubar Dayal was 
separata from Bbupnarain and Biahundayal. 

Raghubar Dayal died leaving, according 
to the case of all the parties, three daugh- 
ters Phalindra Kuer, Lalpari Euer and 
Sabinda Kuer. It was the case of Bbup- 
narain that Raghubar Dayal died leaving 
also a son Baburam who died shortly after 
the death of Raghubar ; and that, in the 
events which happened Sahodra Kuer be- 
came entitled to succeed to the properties 
of Baburam on his death as bis grand- 
mother and that the daughters of Raghubar 
Dayal had no interest in the properties 
which were once of Raghubar Dayal but 
which on his death came into the hands 
of his son Baburam. Bhupnarian eon- 
tended that he was the reversionary heir of 
Baburam and would be entitled to succeed 
to the properties upon the death of 
Sahodra Kuer. Sahodra Kuer on the other 
hand contended that Raghubar Dayal died 
leaving three daughters and she applied in 
the Land Registration Department for re- 
gistration of the names of the daugh'ters of 
Raghubar Dayal who are all minors and 
whom Sahodra Kuer purported to represent 
in the matter of that application. On the 
20th February 1909 the land registration 
case was decided against Bbupnarain and 
on the 27th April 1909 Bbupnarain insti- 
tuted a titlp suit as against Phalindra 
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Eaer, Lalpari Kaer and Sabinda Euer In 
substanoe for a declaration that they as 
the daughters of Raghubar Dayal had no 
interest in the estate which was once of 
Raghubar Dayal and that he was entitled 
to succeed to the properties on the death 
of Sahodra Kuer. The suit was resisted by 
the daughters of Raghubar Dayal ; but was 
ultimately compromised on the 14th 
February 1912 by which Bhupaarain got 
7 dams 13 cotvris out of 10 dams 13 cowris 
mokarrari in Mouza Senaria and 32 bighas 
of raiyati land and the daughters of Ragbu* 
bar Dayal got 3 dams of mokarrari in the 
same village and certain other properties. 

In the course of this litigation Bhup- 
narain had to borrow certain sums of 
money from time to time from the plain- 
tiffs who are the appellants in this Oourt. 
The money was required by Bhupnaratn 
to enable him to prosecute the suit as 
against the daughters of Raghubar Dayal. 
Five mortgage* bonds in all were executed 
between September 1909 and November 
1910. Of these, four mortgage-bonds were 
executed by Bhupnarain and Bishundayal 
and one was executed by Bhupnarain 
during the illness of Bishundayal. The 
suit out of which this appeal arises was 
instituted by the appellants to enforce 
these mortgage- bonds as against the entire 
joint family consisting of Bhupnarain, 
Bishundayal and their sons and grand- 
sons. The suit was not resisted either by 
Bhupnarain or Bishundayal ; but it was 
resisted by their sons and grandsons and 
the only question is whether the plaintiffs 
are entitled to a mortgage-decree in this 
suit. It is conceded that they are not 
entitled to any personal decree as against 
Bhupnarain and Bishundayal inasmuch 
as the suit was brought more than six 
years after the execution of the mortgage- 
bonds. 

The Court of ff rst instance dismissed the 
suit on the ground that the money was 
borrowed by Bhupnarain and Bishundayal 
without any legal neoessity. The learned 
Judge in the Oourt below has reversed the 
decision on the ground that the expendi- 
ture of the money resulted in a benefit to 
the joint family and that accordingly the 
creditors are entitled to a mortgage- decree 
as against the joint family. 

There is one passage in the judgment of 
the learned District Judge which requires 
immediate attention. He says : " At the 
4 tutset I may say that I have n^^t been able 


to find any authority for the proposition of 
law advanced by the learned Subordinate 
Judge, that is, that speculative expenditure 
will not bind a joint family, however, bene* 
ffoial be the result. The law would appear 
to be that the test of the transaction is 
the question of the actual benefit, and that, 
if the joint family derived actual benefit 
from the expenditure incurred by the 
kartas, it would be bound by the expendi- 
ture, even though the latter may have been 
speculative at the outsat." 1 entirely differ 
from the learned District Judge. It is 
necessary to remember that the power of 
the manager for an infant heir to charge an 
estate not his own, is under the Hindu 
Law, a limited and qualified power." I may 
point out that it is settled law that the 
power of a karta of a joint Hindu family 
stands on the same footing as that of the 
manager. In the loading case of Hunooman- 
Persaud Panday v. Babooee Munraj Koon- 
loeree (1), the position in regard to the 
power of the manager to charge an estate 
which belongs to an infant heir is stated in 
these terms : “ It can only be exercised 

rightly in a case of need, or for the benefit 
of the estate. But, where, in the particular 
instance, the charge is one that a prudent 
owner would make, in order to benefit the 
estate, the bona fide lender is not affected 
by the precedent mis-managoment of the 
estate. The actual pressure on the estate, 
the danger to bo averted, or the benefit to 
be conferred upon it, in the particular in- 
stance, is the thing to be regarded." It is 
obvious, therefore, that the test which 
must be applied by the Court in each case 
is — is it a transaction into which a prudent 
owner would enter ? Now I hold that -a 
prudent owner would never think of enter- 
ing into a speculative transaction which 
may benefit him, but which may also 
cause him loss. The question of the 
right of the creditor or the liability of 
the joint family cannot depend upon the 
spin of the coin or the throw of the dice. I 
may be possibly taking a very extreme case, 
but the test, in my opinion, is the same. 
In Bam Bilas Smgh v. Bamnad Singh (2), 
the Chief Justice of this Court after point- 
ing out that it is not desirable uo lay down 
any general proposition, which \yould limit 
and define the various oases, which might 

(1) a864-67l 6 M. I. A. 393-18 W.B. 81 (n)-a 

Buiher 99-1 B«r. 569 (P.O.). 

(9) (1990) 1 P.L.T. 535-68 I. 0. 903 - 5 P.L.J. 

699. 



I«26 


BAMOHANDBA SINGH V. JANG BAHADUB SINGH (Dag, J.) Fatna 19 


be olasaed under tbe term banefioial aa 
used in the oases, said as follows ; — It is 
clear, however, that all transaotions oi a 
purely speoulative nature would properly 
be excluded ” I may refer to a passage 
in my judgment in Sheotahal Sinqh v. 
Arjun, Das (3): “I quite agree that the 
manager of a joint family has no authority 
whatever to affect or diRposaof any portion 
of joint family property in order to enable 
him to embark on speoulative transaction. 
In my jufigmant in that case I oonoaded 
that there is a certain element of risk in 
every business transaction, and if we are to 
hold that when the business has sucoeeded 
and the entire family has benedted by ic, 
we ought nob bo uohold the mortgage tran- 
aaotion entered into by the manager to en- 
able him to embark on such a business un- 
less the mortgagee satisfies us that the busi- 
ness was bound to succeed and that bonedt 
was bound to accrue to the family, we would 
necessarily handicap the managers of joint 
Hindu families and plaoe limitation on 
their powers, which would have the effect 
of stopping all business cransaotions in 
every Mitakshara family. But it is one 
thing l>o say that a manager of a joint Hindu 
family has complete power to enter into 
business transactions, where the particular 
business is part of the ancestral joint family 
property , it is another thing to say 
that he has power to enter into speoulative 
transaotions I still adhere to the opinion 
which I expressed in that case that the 
test is not whether benedt was bound to 
accrue to the joint family , but iii is still 
necessary for tbe mortgagee to show that 
the transaction was one into which a 
prudent owner would enter , and as soon as 
this test is laid down we must hold that it 
4a not m the power of the Karta of a joint 
family to bind the joint family by entering 
into speculative transactions. In my 
opinion the question of benedt must be 
determined by reference to the nature of 
tbe transaotioo, and not by reference bo the 
result thereof ; although the result may 
properly be taken into consideration in 
determining whether tbe transaction was 
one into which a prudent owner would 
enter Th'e proposition rests on principle 
and is ooviered by autl^orities and it is not 
necessary to pursue the subject. 

The question, however, is somewhat 


(8) (19201 I P.D.T. 136-66 I.O. 879-1980 P. H, 
G. C. 156. 


different in this case. It is'oonoeded that 
tbe creditor must establish that the 
tranaaebion was for the benefit of tbe joint 
family. The money was borrowed and the 
mortgages were executed to enable Bhup- 
narain to establish his title to tbe estate of 
Baburam. On his own case Bhupnaraiu 
was the nearest heir expectant of Baburam 
on the death of Sahodra Kuer. Bishundayal 
was one degree removed from Bbupnarain 
and was not entitled in any case to succeed 
to the properties of Baburam. If Bhup- 
narain sucoeeded in the action be might 
esbablish his title to the estate of Baburam , 
but the joint family of which ho was a mem- 
ber would nob necessarily participate in the 
benefit that might accrue to Bbupnarain. 
What then was the position of the joint 
family > Bbupnarain might fail to establish 
his case in which case his su’b would 
be dismissed and no benefit would accrue 
to the joint family , but Bbupnarain might 
succeed. But if ho succeeded the benefit 
would accrue to him and nob to the joint 
family, for it is well established that 
unless he chose to share the property along 
with the members of the joint family the 
fruits of his victory would belong to him 
and not to the joint family. How oan it then 
be said that the mortgage transaotions 
were for the benefit of the joint family ^ 

It 13 said that Bbupnarain has actually 
made over the property which he gained 
as a result of his suit to the joint family. 
That may be so, but the matter rested 
with Bbupnarain and the joint family 
oould never have compelled him to make 
over the property to it. Benefit has 
accrued to the joint family, not as a result 
of the transactions which are the subjeot- 
mabter of the suit, bub as a result of an aot 
of bounty on the part of Bbupnarain If 
it be contendod that there was an agrae- 
manb between Bbupnarain and the joint 
family bv which the joint family agreed to 
finance Bbupnarain in the litigation and 
Bbupnarain agreed to share the property 
which was the subject matter of that 
litigation with the joint family, I would 
unhaaitabingly say that the agreement 
being of a speculative nature could not 
bind the joint family. 

In mv opinion the decision of the 
learned District Judge cannot he supported. 
I would accordingly allow the appeal, set 
aside tbe judgment and tbe decree passed 
by the Court below and restore the 
judgment and tbe decree of the Additional 
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Subordinate Judge. The result is that the 
suit is dismissed with costs in this Court 
and in the Court below. So far as the 
costs iu the Court of first instance are 
concerned, 1 agree with the learned 
Additional Subordinate Judge that each 
party should bear his own costs. 

Adami, J. I agree. 

Appeal allowed. 


A I R. 1926 Patna 20. 

BUCKNILL AND MaCPHBRSON, JJ. 

Badri Chaudhry and others — Acoused- 
Appellants 

V. 

Sing •E7nper or— OppoBite Party. 

Criminal Appeal No. 15 of 1925, deci- 
ded on 19th March, 1925, against an order 
of the Sessions Judge, Darbhanga, dated 
19th January, 1925. 

Cfiw, Pro, Codit 8» l('i‘i^8taUm$nts of wiinns- 
osrtcofdtd^iy inventigating (fficer cannot be used 
to show that the etaUments do not aeeiet the story 
jpui forward tn the first infoimation reyorU 

Aocording lo ibe leoently amended ptovieiooe of 
the Crim. Pro. Oode, etatemente of witnesBes 
recorded by the inTestigatiog cffioer can only be 
UHed to assist the aocueed in particular by shovving 
that a f?itaeBB ^bo in court depOBes to certain (acts 
baa in such a eiatement at an earlier stage given 
an account or made statements tvbioh are contra- 
dictory to the teatimony which he gives in Court. 
They cannot be used in oroes eiamiDiDg the wit- 
neseea not merely to show contradiotione but at 
large for the purpose of ebowing that the state- 
ments did Dot corroborate or assist (ho story as put 
forward in the first information report. [P 21, 
Col. 2.3 

K. B. Unit, S, P, Varma and Lakshmi 
Sant Jha — for Appellants. 

11, L. Nandkeolyar — for the Crown. 

Facts: — This was an appeal made to 
the High Court by eight persons who were 
convicted on the 19th January 1925 by 
the Sessictis Judge of Darbhanga of various 
offences and were sentenced to various 
terms of imprisonment. When the appli- 
cation for tho admission of this appeal came 
before the High Court (before Mullick and 
Buokniil, JJ.), their Lordships ordered that, 
aitbcugb the appeal should be beard, the 
appellants should be directed to show cause 
why their sentences should not be en- 
hanced. This was on the 21st January 
1925. 


Bucknill, J. ; — [His Lordship after 
stating facts as given above, prooeeded :] 
Now, the learned Gouusel has as bis first 
point strenuously suggested that the story 
which was put forward by the prosecution 
as the occasion and cause of the wounding 
of the deceased, bis brothers and Sheikh 
Bauwali was not true. He has pointed 
out that there is a substantial difference" 
between important features in the first 
information report which was laid by tbe^ 
deceased man on the 5th August, at the 
Bab era police station, and a statement 
which he subseqently made before a Magis- 
trate on the 14tb August, when it was seen 
that his condition of health owing to hie 
having contracted look-jaw was such that 
it was probable that he would not recover* 
The principal feature of difference to 
which very prominent attention has been 
drawn by the learned Counsel for the 
appellants is that in the first information 
the deceased man undoubtedly states that 
on the 4th August, it was the third 
appellant Tirpit who had demanded forced 
labour from him and upon his refusal had 
threatened him with serious consequences 
on the following day. In the statement 
made by the deceased on the ] 4tb August, 
it will be seen that the deceased man says 
that the ocourrenoe on the 4th August, 
was betv^een himself and the father of the 
third appellant, namely, Sinalai Chaudhry. 
The learned Sessions Judge evidently 
either thinks that there has been some 
mistake or pays little attention to this 
discrepancy. I think it is undoubtedly a 
peculiar matter and it is certainly remar- 
kable that the deceased should have in the 
first instance spoken of the son (that is 
to say, the 3rd appellant) as having had 
words with him on the 4th August, and 
in the second instance that he should have 
spoken of the father. There is,' however, 
this to be said that there is no doubt that in 
the first information report the deceased 
man speaks of the * malik resident ” whilst 
in the statement which he made on the 
14th August, he merely mentioned the 
name of Sinaia), the father of the man 
Tirpit Chaudhry, the 3rd appellant, whom 
however he did mention by nanle in the 
first information. \ do not pretend to 
e}^plain bow this difference arose but at 
any rate there can be no doubt that the 
3rd appellant’s father had only quite 
recently become the maltk of the deceased 
man, who was one of his raiycUs, 
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The learned Oounsel has also referred 
to a somewhat; remarkable abatement 
which appears to have been made by one 
•Oenwa Dasadb, a chaukidar, on the 5th 
August, at the polioe station at about 
3 p.m. It is not quite olear whether the 
chaukidar, at the time he gave the informa- 
tion, was aware that someDhiug of the 
nature of a disturbanoe had already taken 
•place. Bat what was taken down in the 
station diary at the Bahera police station 
was to the effect that this chaukidar had 
arrived and reported that there was an 
apprehension of a breach of the peace 
between Sheikh Mazhar and Sheikh Latif 
on the one side and Sinalal Ohoudhry and 
others on the other aide in connection with 
lands. The learned Oounsel has per- 
sistently suggested that it was really a 
dispute about land and not abDut heg.iri 
which had led up to the affray and he 
based, in the first instance, one of his 
arguments in this direction upon what be 
thought was the fact that although a 
number of parsons had accompanied the 
deceased man to the thana whan ha gave 
the first information, yet no parson other 
than the deceased had given the names 
of any of those who were said to have 
attacked him. He, therefore, suggested 
that at that time these persons, such as 
for instance Jero and Latif, the brothers 
of the deceased, who undoubtedly wore 
both injured and were certainly present 
at the occurrence, did not know who had 
attacked their brother the deceased and 
subsequently concocted the story which 
has resulted in the oonviotion of the 
present appellants. The learned Sessions 
Judge does not appear, so far as I can 
gather, to have examined carefully what 
these persons did actually say to the 
Head Constable who took down the first 
information gjven by the deceased. How- 
ever, in this Court we had this document 
examined and it is found that the contention 
which was put forward by the learned 
Counsel for the appellants could cot be 
substantiated ; for it is quite clear that those 
persoas whj were examined by tha Head 
Constable and who purported to be eye- 
witnesses did in fact oonroborate what had , 
been said by the deceased in his first 
information. This argument, Jbherefore, 
that, owing to the lack of corroborative 
evidence at an early stage of the proceedings 
little, if any, value can be attached to the 
afirst informalion itself. Calls ^ the ground. 


But, it is, I think, at this stage not 
unimportant to draw attention to tha 
somewhat free use which appears to have 
been made of these statemanta to the polioe 
officer. It is said that according to the 
recently amended provisions of tha 
Criminal Procedure Code documents of 
this character can only be used to assist 
tha accused in particular by showing that 
a witness who in court deposes to certain 
facts has in such a statement at an earlier 
stage given an account or made state- 
manta which are cootradiotory to the 
testimony which he gives in court. Here, 
in this case, these statements made to 
tha polioe appear to have been used in 
cross-examining the witnesses not merely 
to show oontradiotioDs but at large ; and 
they have beou referred to in this Court 
again at large not merely with the idea 
of contradicting the witnesses’ evidence 
but rather for the purpose of showing that 
the statements did not oorroborata or 
assist the story as put forward in the 
first information report. I, therefore, must 
observe that it was only when this 
suggestion that these statements could 
thus be utilized as a serious attack upon 
the truth of tlie first information was made 
that I thought it desirable that what bad 
actually been stated to the police officer 
should be seen and scrutinized ; and it was, 
as 1 have said, then ascertained that the 
contention which was bei.ng put forward 
was not in fact correct. I am not, however, 
satisfied that the use which was sought to 
be made of these statemeuts, both at the 
trial and in this Court, was justified by 
the present provisions of tba Criminal 
Procedure Code. The matter, however, 
need not be pursued here further ; because 
although it is suggested, now somewhat 
naively, that this Court should not perhaps 
have examined these doouments for the 
purpose of sorutinizing them in order to see 
if the argument put forward by the learned 
Counsel for the appellants was sustainable, 
yet 1 can only point out that tha examina- 
tion of these statements by this Court was 
really rendered necessary by the argument 
of the learned Counsel for tha appellants : 
an argument which perhaps should not 
have been listened to. 

[The rest of His Lordship’s judgment is 
not material to our report.] 

Maepherson^ J.:— I agree that this 
appeal maft be dismissed and that tho 
sentanoea under fseotion 118 . l.P.O.. ara 
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inadequate and fall to be enhanoed ae 
proposed. 

I offer a few addiftional observations. 

I agree generally with the careful judg- 
ment of the learned Sessions Judge except 
in two particulars. The first of these is 
the question of sentence : that has been 
fully dealt with in the judgment just de- 
livered. The second is his interpretation 
of the new section 162 of the Code of 
Criminal Procedure, and his admission in 
evidence of certain statements made to 
the investigating ofQcer in the course of 
the investigation under Chapter XIV of 
that enactment. 

The effect of the amending Act of 1923» 
which is very great, has not yet been fully 
appreciated by the Subordinate Courts. 
Before that enactment came into operation, 
section 162 merely enjoined that the 
written record of a statement (not covered 
by section 32 (1) of the Indian Evidence 
Act) made by any person to a police officer 
in the course of an investigation under 
Chapter XIV should not be used as evi- 
dence. The proviso permitted the state- 
ment itself to be used in certain oir- 
oumstanoes to impeach the credit of the 
maker when examined as a witness. The 
new Act has substituted a section which 
prohibits the use of any such statement 
(not covered by section 32 il) of the Indian 
Evidence Act, 1872) or any record of it 
whether in a police diary or otherwise or 
any part of such statement or record /or 
any purpose (subject to subsequent provi- 
aions of the Code) at any inquiry or trial 
in respect of any offence under investiga- 
tion at the time when such statement was 
made. The expression " for any purpose” 
is very important and there is no sound 
reason why it should not be given its full 
value. If the legislature meant merely to 
prohibit the use of the writing as evidence 
there was no point in amending the section 
or substituting the present stringent sub- 
aeotion (1). It is not merely use as evidence 
of the statement or of the record thereof 
that fs prohibited by sub-section (1) but 
use of it for any purpose, unless such use 
Domes within subsequent specific provisions 
of the Code in that regard. There is for 
all practical purposes no such provision ex- 
cept in the first proviso to sub-section (l) 
and m sub-section (2), for section 162 
overns also section 172 (2). Sub-sec- 
tion (2) excludes frcm the opelation of the 
tprobibitioQ oasee covered by section 82 (1) 


of the Evidence Act, which do not require 
consideration in this appeal. 

The first proviso to section 162 (1) 
makes an exception in favour of the 
accused but it is an exception most 
jealously oircumsoribed under the proviso 
itself. Any part of such statement ” 
whioh has been reduced to writing may 
in certain limited circumstances be used 
to contradict the witness who made it. 
The limitations are strict : (1) only the 
statement of a prosecution witness can 
be used ; and (2* only if it has been 
reduced to writing ; (3) only a part of the 
statement recorded can be used ; (4) such 
part must be duly proved ; (5) it must be 
a contradiction of the evidence of the 
witness in Court ; (6) it must be used ae 
provided in section 145 of the Indian 
Evidence Act, that is, it can only be used 
after the attention of the witness has 
been drawn to it or to those parts of it 
whioh it is intended to use for the pur- 
pose of contradiction, and there are others.' 
Such a statement which does not con- 
tradict the testimony of the witness 
cannot be proved in any oiroumstancas 
and it is not permissible to use the 
recorded statement as a whole to show 
that the witness did not say something to 
the investigating officer. 

Unquestionably the new sub-section has 
greatly enhanced the difficulty of trials 
because it excludes much that was 
previously admissible as evidence on which 
the Courts were accustomed to rely. It k 
unfavourable to the prosecution and to a 
less, but still considerable, extent to the 
defence. Experience points to the oonolU- 
sion that the Courts do apply the provisions 
against the prosecution but fail to do so 
against the defence. It is, however, not 
a sufficient ground for deviating from what 
is intended to be a rigid rule that such 
deviation will favour the accused. It is 
incumbent on a Court loyally to observe 
the prohibition of the legislature in ail oases 
where it is applicable. The legislature has 
employed firm language palpably intended 
to make a clean sweep of the u^e at a trial oi 
any statement to the police during the in- 
vestigation, not only in evidenoObut for any 
purpose not covered by subsequent provi- 
sions of tjbe Code which provisions make 
but one exceedingly restricted exception. 
The* danger of endeavouring to temper this 
provisipn in favour of the defence and to- 
widen the exception is illustrated by thii 
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present ease. In the oross-exatnination of 
the Head Constable, Bir Prasad, evidenoe 
.has been admitted of statements to the 
witness of five proseoution witnesses who 
aooompanied the deceased Sheikh Mazhar 
to the thana and who were examined by 
him at the outset of the police investi- 
gation. Among them are several statements 
which are not admissible under the proviso 
to section 162 (1) or otherwise. Upon 
them the learned Sessions Judge founded 
the remark in his judgment : 

None of the other witnesHea told him that 
night aa to who were the aasailanta of Mazhar ”, 
which on the record of the trial could 
only have been arrived at by an inadmis- 
sible use of the record of the examination 
under section 161. If the inadmissible 
evidence be eliminated from consideration, 
as it must be, there is no warrant in the 
record for the remark, which indeed 
substantially misrepresents the position. 
Learned Counsel has urged that the 
question of re-trial should be considered 
because of the improper admission of 
such evidenoe. But under section 167 of 
the Indian Evidence Act the improper 
admission of evidence is not of itself a 
ground for a new trial or reversal of a deci- 
sion in a case, if it appears to the Court 
that independeotlv of that evidence there 
was sutiicient evidenoe to justify the deci- 
sion. In the present instance the evidenoe 
improperly admi'^ted was favourable to the 
appellants and the elimination thereof only 
makes more inevi able the decision against 
them. In reaching this conclusion no use 
of the police diaries is made which is not 
warranted by seo'Jon 172 of the Orim. Pro. 
Obde or in accordance with the views ex- 
pressed by the Judicial Committee in the 
case of Dal Singh v. Ktng-Emperor (1). 
The only use to which these diaries can be 
put is to aici the Court in an inquiry or trial. 
Learned Counsel is aware of the contents 
of the record of the examination of the 
witnesses under seotion 161 and is unable 
to contend that a fuller utilisation of them 
in evidence within the limits of the law 
would at all improve the case for the appel- 
lants. [The rest of the judgment is not 
material tor our report], 

, A ppeal dismissed, 

(1) (l917)’ir’Cair876»44 LA. 137-16 A.L.J. 
476-1 P.LW. 661-19 Bom. L.B. 610-21 
O.W.N. 818-26 0 L.J. 18-€L.W. 71-22 
'M.L T. 81-'1917) M.WrN. 622-18 Or, L. 
J. 471-88 ML J. 666-11 Bar.. L.T. 64 
-89 I.O. 811-13 N.L.B. 100 (P.O.). 
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Das and Adami, jj. 

Lekhraf Mahton — Appellant 

V. 

Jayig Bahadur Singh and others — Res- 
pondents. 

Appeal No. 301 of 1921, decided on 8bh 
April, 1925, from Original Decree of the 
Sub- Judge, Monghyr, dated 26tb August, 
1921. 

^Transfer of Propetty Act, 8. 74-^ Subrogation — 
No subrogation if there is no redtmption — Redemp^ 
tion must be of entire security and not pari— Pay- 
ment by sulrogator musi be on express agreement 
with debtor or creditor. 

To entitle one to invoke the equitable tight of 
subrogation, be must either oooupy (be position 
of a surety of the debt or must have made the 
payment under an agreement with the debtor or 
creditor that be should receive and hold an assign- 
ment of the debt as security or he must stand in 
Buoh a relation to the mortgaged premises that bis 
interest cannot otberwino be adequately protected. 
Subrogation is by redemption and unless there 
is redemption subrogation oannot taka place. 
Before one creditor can be subrogated to the rights 
of another, the demand of the latter must be 
entirely satisfiod and not only in part, so that be 
shall be relieved from all further trouble, risk and 
expense. (86 Oal. 19S, Foil) [P. 24. Col. 2.] 

Hasan Jan — for AppolIaDft. 

S, N, Roy and Satyadeva Sahay--tot 
Respondents. 

Das, J. : — The question in this appeal 
is one of priority. To appreciate the point 
involved in this ease, it is necessary to 
remember the following transactions : 

On the 30bh Baisak 1305 the principal 
defendants executed a mortgage in favour 
of Gliona Singh as a security for a loan of 
Rs. 3,700 advanced by Ghena Singh to the 
mortgagors. 

On the Ist Sawan 1305 they executed 
another mortgage in favour of Ghona Siogh 
as a security for an advance of Rs. 500. 

In Kartik 1307 corresponding with the 
12th of November, 1899, they executed a 
zerpeshgi patba in favour of Sant Prasad 
and Ram Lagan. Defendants 7 9 represent 
the interest of Sant Prasad, a'nd Ram 
Lagan has been cited as defendant No. 15 
in this suit. Sant Prasad and Ram Lagan 
paid Rs. 600 to the mortgagors and held 
Rs. 4,400 in their hands for the purpose of 
paying off the mortgages of Qbena Singb» 
the sum agreed to be advanced by Sant 
Prasad apd Bam Lagan being Bs. 5,000 in 
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all. It appears thft6 Bam Lagan did not 
pay his share of the mortgage money, bat 
Sant Prasad disoharged the mortgage 
bond of the Ist Sawan 1305 by naying 
Bs. 738-12-3 to Ghana Singh. He also 
paid Bs. 2,104- 3*0 to Ghana Singh in oart 
satisfaction of the mortgage of the 30bh 
Baisak 1305. 

Ghana Singh instituted a suit to enforce 
his mortgage of the 30th Baisak 1305. He 
obtained a decree and prooedeed to sell the 
property in due course. In order to save 
the properties from sale, the mortgagor^ 
defendants borrowed Ra. 6,000 from the 
plaintiff and on the 5bh December, 1908, 
executed a mortgage in favour of the 
plaintiffs. It is the mortgage of the 5th 
December, 1908, which is sought to be 
enforced in this suit and the question is 
whether defendants 7-9 as representing the 
interest of Sant Prasad are entitled to 
priority in respect of the sums of monies 
paid by them and which form part of the 
consideration of their mortgage of the 12th 
November, 1899. The learned Subordinate 
Judge has decided this question in favour 
of defendants 7 9 and the plaintiffs appeal 
to this Court. 

In my opinion the decision of the learned 
Subordinate Judge is erroneous. It is quite 
true that Sant Prasad paid off the mort- 
gage bond of the Ist Sawan 1305 ; bub by so 
paying be acquired the rights and powers 
of Gbena Singh as a second mortgagee, for 
it is to be noted that the mortgage of the 
30bh Baisak 1305 v^as still outstanding. 
Now Ghena Singh enforced the mortgage 
of the 305h Baisak 1305. He obtained a 
decree in due course and put up the 
mortgaged properties for sale. It was the 
duty of Sant Prasad under his contract 
with the mortgagor- defendants to satisfy 
the mortgage of the 30bh Baisak 1305 ; 
but be paid Ghena Singh the sum of 
B8.2,104*3 0in part satisfaction of his claim 
and failed to pay the balance to him. In 
these ciroumstances the mortgagor defen- 
dants approached the plaintiffs and took a 
loan from them to enable them to discharge 
the mortgage of the 30th Baisak 1305 
“keeping intact the encumbrances under the 
bond dated the 30th Baisak 1305 and the 
decree in Suit 231 of 1907 ” which was the 
suit instituted by Ghena Singh to enforce 
the mortgage of the 30bh Baisak 1305. 

I have no doubt whatever that the plain- 
tiff is entitled to priority by virtue of his 
express agreement with the mortgagor* 


defendants. It has been pointed out more 
than onoe that to entitle one to invoke 
the equitable right of subrogation, he must 
either occupy the position of a surety of 
the debt or must have made the payment 
under an agreement with the debtor or 
creditor that he should receive and hold an 
assignment of the debt as security, or he 
must stand in such a relation to the mort- 
gaged premises that his interest cannot 
otherwise be adequately protected. In this 
case the mortgaged properties were about to 
be sold. Sant Prasad refused bo save the 
properties although under his contract with 
the mortgagor-defendants it was obligatory 
on him to satisfy the mortgage of the 30bh 
Baisak 1305. The plaintiffs thereupon 
lent money to the mortgagor-defendants in 
order to save the mortgaged properties and 
there was an express agreement between 
them that the plaintiffs should receive and 
hold an assignment of the debt as 
security. 

But it was pointed out that Sant Prasad 
nob only paid off the mortgage-bond dated 
the Isb Sawan bub also partly satisfied the 
mortgage of the 30bh Baisak 1305. As I 
have said, by paying off the mortgage bond 
of the Ist of Sawan Sant Prasad stepped 
into the position of a second mortgagee. 
Now in regard to the payment by him 
of Rs. 2,104' 3-0 the position of Sant 
Prasad is a perfectly hopeless one. It is well 
established that subrogation is by redemp- 
tion and unless there is redemption sub- 
rogation cannot take place. As was point- 
ed out by Milker ji, J. in Gurdeo Singh v. 
Chandrikah Singh (1)|" before one creditor 
can be subrogated to the rights of anothqr, 
the demand of the latter must be entirely 
satisfied, so that he shall be relieved 
from all further trouble, risk and expense*’. 
In this case the demand of Qhena Singh 
was not entirely satisfied and in my opinion 
it is impossible to hold that the defendants 
7-9 are entitled to be subrogated to the 
securities held by Ghena Singh to the 
extent of Rs. 2,104-3 0 paid by them to 
Ghena Singh. 

I would aooordingly vary the decree by 
discharging the direction of tfie Court 
below in regard to “ the lien of defendants 
7-9 for Rs. 738 3-12 •plus the amdunt that 
would be left out of Rs. 2,104-3-0 after 
deducting therefrom the interest onRs.l.SfiO 
at 14 per cent, per annum from tbei 25th 


(1) (1909) 86 Oal. 193-18 I.O. 918-5 O.L.Ji 611 
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Karliik 1307 to 9frh Baisak 1309. The 
teaalfe is that the plaintiff is entitled 
to the nsnal mortgage deoree with oosts 
both in this Ooarfc and in the Oourt below* 
Vie give the defendants six months to 
redeem. The cross appeal is not pressed 
and is dismissed. 

Adami, J. I agree. 

Decree varied. 

A.I.R. 1926 Patna 26. 

Mullick, j. 

Faujdar Bai — Pebitioner 

V. 

King-Emperor — Oopoaibe Party. 

Oivil Ofiminal Ravlsion Nd. 5 of 1925, 
decided on 14bh May, 1925, from an order 
of the Diabriot Migiabrabe, Ghamparan, 
dated 23rd February, 1925. 

(u) Ciu. Pro, Oode, S. 115 Deputy 
Collector refusing application to prosecute — 
Collector (n appeal setting aside the order and 
making a complaint exercises judicial powers and 
revision Hes^ Government of India Act, 8, 107. 

Where the Sub-Dapufcy Collector after inquiry 
refused the application of the opposite party for 
prosecution of petitioner under Penal Code, S. 471 
but on appeal the Collector set aside the order of 
the Sub* Deputy Collector and made a formal 
complaint under 8. 900, Grim, Pro. Code, for the 
prosecution of the petitioner. 

Held, that the Golleotoc was clearly acting as a 
Bavenuo Oourt and he was ezeroising judicial 
powers in setting aside the order of the aub-Doputy 
Oolleotor and in making a complaint under 8. 900 
and was therefore subject to the superintendence 
of the High Court and bis order is roviaable under 
8. 115, Oiv. Pro. Code, as also under 8. 107 of the 
Government of India Aot. (6 Pat. L. J. 178, Ref.) 
[P..25. Col. 1.] 

(b) Grim, Pro. Code, S, 476 — Criminal 
offence suspected— FaUe forming the offence should 
bb determined in the proceedings. 

When a criminal offence is alleged to have been 
committed in *the oourse of revenue or oivil 
proceedings, the rule is that the facts, upon which 
the criminal ofianoe is founded, should as far 
as pOBSiblo be finally determined in the Civil or 
Bevenue Court. A refusal to follow the rule 
materially affects the criminal proceedings and 
amounts to a denial of the right of fair trial. 
[P. 96, Col. 9.] 

(o) Grim, Pro. Code, 8. 476 B— Party prejudi- 
cially affected isas a right of appeal, 

8. 476-6 appears to contemplate that if an appel- 
late Court Sets aside the vtrder of the original 
Court the party prejudicially affected has a right of 
appeal to the Court to which appeals from that 
appellate Court ordinarily lie. [P. 37^Col. 1.] 

S. P. Varma — for Patitioner. 

N, N, Sinha — for Opposite Party.. 


Mullick, J. ; — This is an application in 
revision against a aomplaint made by the 
Collector of Ghamparan on the 23rd Feb- 
ruary, 1925. under section 476 of the 
Criminal Procedure Code against the peti- 
tioner Faujdar Bai for his prosecution for 
offences under sections 471 and 193, I.P.G. 
It appears that on the Ist July, 1924, the 
petitioner hied an application for the com- 
mutation of bis rent under section 40 of the 
Bengal Tenancy Act before the Sub-Deputy 
Collector of Ghamparan. On the same day 
he filed a patta alleged to have been given 
to him by the opposite party Beobi Baman 
Ojha. On the 5th August the petitioner 
was examined and the patta was tendered 
in evidence. On the 6th August the 
opposite party took a certified copy of the 
patta. On the 20th August the parties 
having come to an arrangement, the com- 
mutation case was withdrawn by the peti- 
tioner. On the 26bh August the opposite 
party asked the Sub- Deputy Oolleotor not 
to return the patta to the petitioner ; but 
by that time it had already been taken 
back. On the 11th September the opposite 
party asked the Court to direct the pro- 
secution of the petitioner for ofienoes under 
sections 471 and 193, I.P.C., but the Sub- 
Deputy Collector after inquiry refused the 
application. 

On appeal the Oolleotor set aside the 
order of the Sub -Deputy Collector and, on 
the 23rd February, 1925, he made a formal 
complaint under section 200, of the Cri- 
minal Procedure Code to the Sub- 
Divisional Magistrate of Motibari for the 
prosecution of the petitioner. 

The petitioner thereupon appealed to the 
Divisional OommiaBioner ; but he on the 
30th March, 1925, held that no appeal lay. 

Now the first question is whether the 
High Oourt has any jurisdiction to inter- 
fere with the order of the Oolleotor. The 
Collector was clearly acting as a Bevenue 
Court and he was exercising judicial 
powers in setting aside the order of the 
Sub'DdPuty Oolleotor and in making a 
complaint under section 200 of the 
Criminal Procedure Code. He was there- 
fore subject to the superintendenoa of the 
High Court and his order is revisable 
under section 115 of the Civil Procedure 
Oode. liuktu Singh v. Emperor (1) is 
authority for this view. 

(1)11991) 6 P.ri.J. 178-9 P.L.T. 609-22 Or. ti. J- 
408-91 1.O. 648-1931 P.H.0.0. 240. 
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The Courii also has jarisdiotion to inter- 
fere under seotion 107 of the Government 
of India Aot. Undoubtedly the Golleotor 
had jarisdiotion in appeal to set aside the 
Bub'jDeputy Oolleotor’s order declining to 
make a complaint against the petitioner. 
But in arriving at this result the Collector 
did not apply bis mind to the evidence in 
favour of the petitioner and therefore he 
has failed to exercise jurisdiction. Finding 
that the opposite party had withdrawn from 
the oompromiee and instituted criminal 
proceedings against him, the petitioner 
renewed his application for commutation 
and refiled the patta in the Sub- Deputy 
Oolleotor’a Court on the 14fch November, 
1924. It is suggested that this is not the 
patta which was filed on the Ist July but the 
Buh-Deputy Collector states definitely that 
it is the same patta and that in contains the 
endorsements made by him on the former 
occasion ; the learned Collector has not 
considered how a prosecution for forgery 
can be maintained when there is no trace 
of any alteration in the document. It is 
true that a certified copy was issued from 
the Collector’s oifioe on the 6th August in 
which the plot alleged to have been leased 
by the patta is described as within Khata 
No. 220, Khesra No. 1227, while in the 
original document it is said to be within 
Khata No. 191 and Khesra No. 279. 
It is also true that in the certified copy 
the word “ Nij ” appears and in the original 
patta contains the word “ Khas ”, The 
landlord denies that ha over gave any patta 
to the petitioner and his case is that 
the patta which is alleged to have been 
given in 1901, must be a forgery because 
the laud is dcsjribcd by the number given 
to it at the revisional survey which took 
place long after 1901. lb is suggested that 
after taking back the document on or about 
the 20th August the petitioner altered the 
revisional survey numbers which were 
originally in the document into the num* 
hers allotted to the land in the Cadastral 
Burvey which took place before 1901 
Now there is no evidence to show that 
the numbers 22G and 1227 which appear 
in the certified copy have any relation to 
the numbers 191 and 279 which now 
appear in the patta and the object of alter- 
ing the patta is therefore not clear. More- 
over, if. as appears from the evidence, the 
opposite party was aware on the 2l8t July, 
1924, that the patta contained the Bevi- 
flional Survey plots and was^ therefore a 


forgery, it is not understood why be did 
not bring that fact to the notice of the 
Sub-Deputy Collector on the 5th August 
but allowed the case to be withdrawn on 
the 20bh August without demur ; nor is 
there any explanation why only six days 
later he asked that the documents by the 
petitioner should be attached. In my 
opinion the suspicious conduct of the 
opposite party has not been considered. 

The learned Collector relies upon the 
statements of his copying staff, but they 
do not really touch the case. It has not 
been shown that the document, which 
was given to the copying staff, was 
the document now under consideration. 
On the contrary as there are no 
marks of alteration on the document, 
the presumption is that it is not the 
document which was made over to the 
copying department for the issue of a 
certified copy. The petitioner suggests 
that the copying department ware in con- 
spiracy with the opposite party and inten- 
tionally inserted the revisional survey plot! 
numbers instead of the numbers on the 
document, but without going so far it is 
possible to hold that the copying deparrt- 
ment were deceived and that they copied 
out a document whioh was nt^iither filed nor 
exhibited by the petitioner. 

There is another point whioh requires 
notice. The learned Collector was asked 
to proceed with the oommutation case 
whioh is now ponding in order that the 
question of the genuineness of the patta 
might be determined before the criminal 
law was put in motion against the peti- 
tioner; but his order is that the question 
whether in fact the petitioner is a tenant 
or not should first be determined by the 
Criminal Court. This is a reversal of the 
ordinary procedure and oannpt be permit- 
ted. When a criminal offence is alleged 
to have been committed in the course of 
revenue or civil proceedings, the rule is 
that the facts, upon which the criminal 
offence is founded, should as far as possible 
be finally determined in the Civil or 
Bevenuo Court. Here the refusal to try 
out the oommutation case matfrially affeots 
the criminal proceedings and amounts to a 
. denial of the right of fair trial. 'This Court 
is therefore competent to interfere under 
seotion 1Q.7 of the Government of India Aot. 

There is a third point raised, namely i 
that the learned Commissioner was wrong, 
in deoUning to hear the appeal preferred by^ 
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the petitioner. I think the contention must 
be aooepted. Section 476'B of the Oriminal 
Procedure Code (appears to contemplate 
that if an appellate Court sets aside the 
order of the original Court, the party 
preiudioially affected has a right*of appeal 
to the Court to which appeals from that 
appellate Court ordinarily lie. In this case 
therefore the Commissioner had jurisdiction 
to bear the appeal from the order of the 
Collector and to set it aside if necessary, 
and I am asked to direct that the criminal 
prosecution should not proceed till the 
Commissioner has disposed of the appeal. 
In my opinion it is not necessary to make 
any such order as I think I have jurisdic- 
tion to interfere under section 115, Civil 
Procedure Code and section 107 of the 
Government of India Act. I direct that 
the order of the Collector be set aside. 

The application is allowed but without 
costs. 

Application allowed. 


* A.I.R, 1928 Patna 27. 

MULLIOK AND KULWANT SAHAY, JJ. 

Anant Potdar and others — Applicants 

V. 

Mangal Pofdar— Opposite Party. 

Civil Revision, decided on 20th March, 

1925. 

• (a) Civ. Pro- Code, 0. 41, r. 19-^Apptal 
diirnissed for failure to deposxt printing Coste — 
Application for reetoration ts one for review and 
not one under 0. 41 ^ r, 19^ Civ. Pro. Code, 0. 47, 

r. 2. 

* The words “ for any other eufSoient reason in 
r. 1 of 0. 47 will cover the oaee where there is a 
good ground for not filing the deficit printing oosts, 
and therefore an application to set a sidea diemiBsal 
of appeal for failure to file printing costs is one for 
review and not an application under 0. 41, r. 19. 
[P. as, Col. 1.] 

• (b) Civ, Pro. Code, S. 252— Sccfton does not 
apply whenever no other remedy is open. 

8. 151 of the Code doee not apply in every case 
in which there ie no other remedy. A Court has 
DO inherent power to set aside its own orders when- 
ever It obooBes to do so. [P. 38, Ool, 1.] 

M. N. Ual for Muhammad Yunus — for 

Applicants. 

• 

Judgment : — The* facts of this case 
are as follows : On the 20th November, 
1924, .this Bench made an order in First 
Appeal No. 86 of 1924 that unless the 
printing costs were deposited within four 
days the. appeal should stand dismissed 


without further reference to the Benob. 
The printing oosts were not paid within the 
time prescribed and the appeal stood auto- 
matically dismissed on the 25th November. 
On the 18th December, 1924, an applica- 
tion was made by the appellant for permis- 
sion to pay the deficit oosts. The stamp 
affixed upon the applioation is one of the 
value of Rs. 3 which would be the proper 
stamp if the application were regarded as 
one under Order XLI, rule 19 of the Civil 
Procedure Code. If, however, the appellant 
is required to file an applioation for review 
of judgment, half the fee payable on the 
original memorandum of appeal is required 
and the applioation is insuffioiently stamped. 

The earlier decisions oCthis Court pro- 
ceed upon the decision in Fatimunnissa v. 
Deoki Pershad (1) which held that an ap- 
plioation to set aside a dismissal of an ap- 
peal for failure to file the ndoessary list 
must be regarded as one for review under 
Order XLVII, rule 1. This authority would 
seem to govern the present case also and 
has been followed in the following oases : — 

(1) Civil Review No. 36 of 1916, decided 
on the 8th June, 1917, by Roe and Jwala 
Prasad, JJ. 

(2) M, J. C. 95 of 1918, decided on the 
20tb June, 1918, by Mulliok and Tbornhil), 
JJ. 

(3) Review No, 31 of 1920, decided on 
the 11th August, 1920, by the Registrar as 
Taxing-Officer. 

(4) M. J. C. 35 of 1924, decided on the 
30th May, 1924, by Das and Ross, JJ. 

(5) Review No. 16 of 1924, decided on 
the lOtb June, 1924, by the Registrar as 
Taxing-Officer. 

On the other hand the following cases 
since 1923 have taken the view that the 
appeal can be restored by an application 
under Order XLI, rule 19, read with sec- 
tion 151 of the Civil Procedure Code: — 

(1) Review No. 35 of 1923, decided on 
the 19th April, 1924, by Jwala Prasad and 
Foster, JJ. 

(2) M. J. 0. 24 of 1923 and Review 
No. 38 of 1923, decided on the 15tb April, 
1924, by Jwala Prasad and Adami, JJ. 

(31 Review No. 30 of 1924, decided on 
the 20th November, 1924, by the Registrar 
as Taxing- Officer, 

If the decision in Fatimunnissa v. Deoki 
Pershad (1) is still good law, then the appli- 
cation under Order XLI, rule 19, does not 


(1) (189f) 34 Oal. 850->l O.W.N. 31 (F.B.). 
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lie. From tihe wording of the rule in qaeafcion 
it is difficult to see bow it oan be applied 
to a oase of default otherwise than by non- 
appearanoe. It may be said that the Full 
Banoh deoision of the Galoutta High Court 
was made before the present Coda of Civil 
Procedure when an order dismissing a case 
by default was considered to be a decree. 
But it does not appear that the change in 
the definition of a decree really makes any 
difference for the purpose of this oase. 

What the party is really seeking is a 
reversal of an order, which, if it is not a 
decree, is certainly a judgment, and if the 
provisions for review do not apply, then 
there is no remedy at all given by the 
Code; Order XLI, rule 19, certainly does 
nob seem to be applicable. We think the 
words “ for any other* sufficient reason “ 
in rule 1 of Order XLVII will cover the 
oase whore bheru is good ground for not 
filing the deficit printing coats. If it does 
nob, then the appellant baa no remedy and 
we do not think section 151 of the Coda 
becomes applicable in every case in which 
there is no other remedy. It does not 
appear that a Court has inherent power to 
set aside its own orders whenever it 
oiioosea to do so. 

The application has bo-day bean stamped 
as an application for review and blia nooes- 
sary deficit fee has been paid. The fee 
will be kept in deposit and notice will 
issue upon the opposibe party bo show 
cause why the review should nob be 
allowed. 

Bevislon allowed. 


*A.I.R. 1926 Patna 88. 

Adami, j. 

Rajkishore Lai, Nand-Kcolyar and others 
— Petitioners 

V. 

Alam Ara Begum and another — Opposite 
Party. 

Civil Revision No. 547 of 1924, decided 
on 23rd March, 1925, from an Order of the 
Munsif, First Court, Gaya, dated 17th 
November, 1924. 

(a) Lim. Act, S, 2? (1) and Jendint 

made co plaintiff after Suii does not 

become barred, 

II ia olear from the provUiona of aub-B. (3) 
of 6. 33 Ibal the profiaiooa of aub-S. U) of the 
Beolioa will ool apply where a defeadahl. who waa 


made aaoh by the plaintiff at the tima of the 
inatitution of the suit, ia tranaf erred in th%t aoit 
aa a oo-plaintiff. [P. 38, Col. 8 ] 

• (bi Civ, Pro, Code, 0, 1, r. 10 -^Transfer of 
parties raising value of subject-matter higher than 
Court* 8 jurisdiction— Court should add parties and 
return the plaint— Civ. Pro, Code, 0. 7, r. 10, 

Where tranafer of aoma oo-defeadanta to the 
aide of plaintiffs raiaaa valaation of thaaait beyond 
the pecuniary jurisdiotion of the ODurt, the Court 
should not refuse the transfer. It should allow 
transfer and return the plaint foe presentation to 
proper Court. [P. 39, Col. l.] 

Anand Prasad — for Petitioners. 

Judgment : — ^This application ia direct- 
ed against an order of the Munsif, First 
Court, Gaya, rejecting the application by 
the petitioners to be made co-plaintiffs in a 
suit brought by the opposite party No. 1. 
The opposite party No. 1 sued to recover a 
sum of money from the defendants Nos. 1 
to 26 on account of certain expenses 
incurred by her in erecting and maintaining 
a bandh. It appears that the co-sharer 
maltkioi village Lao and of several other 
villages have to erect handhs for the pur- 
poses of irrigation in those villages. The 
maliks of village Lao supervises the erection 
of these handhs and the other maliks 
oonbiibufee towards the expanses incurred. 
The suit related bo the expenses iuourred bv 
the opposite party No. 1 in the years 1329 
and 1331. She joined as defendants bo the 
suit defendants Nos. 27 bo 35, who are 
oo-sharer maliks of Monza Lao. The 
present applicants petitioned the lower 
Court bo be changed from oo-defendants in 
the suit to oo-plainbiffs. 

Tbe learned Munsif rejeoted the appli- 
cation on two grounds, firstly, that if these 
defendants were made co-plaintiffs, the rule 
of limitation would come in and the plaint- 
iffs, suit would be barred with regard to 
the claim for 1329. The second ground waa 
that the addition of these petitioners as oo- 
plaintiffs would raise the value of the suit, 
beyond the jurisdiction of the Court. Now, 
with regard to the question of limita- 
tion, it is clear from the provisions of sub- ‘ 
section (2) of section 22 of the Limitation 
Act that tbe provicions of sub-faction (1) 
of the section will not apply rWhere a 
defendant, who was made such by the 
plaintiff at the time of tbe institution of 
tbe suit, 18 ' transferred in that suit as a 
oo-plaiutiff. Sub-section (2) clearly says 
that ’^nothing in sub-section (1) shall 
apply to a case.. .where a plaintiff is made 
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a defendaDb or a defendanfe is made a plaint- 
iff/* All that the petitioners have asked in 
this oase is that they being defendants 
should he made plaintiffs in the suit. 
Aooordingly the Law of Limitation will 
not bar any portion of the claim. 

With regard to the other objection raised 
by the Munsif if the suit after the addition 
of these petitioners as co* plaintiffs exceeds 
the valuation which is within the jurisdic- 
tion of the Munsif, it will be open to him 
to return the plaint, after the petitioners 
have been so added, to the plaintiffs to be 
presented in the proper Court. 

The order of the Munsif must be set 
aside and it is directed that the status of 
the present petitioners be changed from the 
category of defendants to that of plaintiffs 
in the suit. 

Order set aside. 


A.I.E. 1926 Patna 29 ( 1 ). 

Adami, j. 

*Eam Charan Singh and another — Peti- 
tioners 

V, 

Bwpfiror— Opposite Party. 

Criminal Eevision No. 46 of 1925. deci- 
ded on 24th March, 1925, from an order of 
the Sessions Judge, Muzaffarpur, dated the 
4th December, 1924. 

Criw. Pf 0 i Code, 8. 3i2 —Provisions are man- 
datory— Non-observance Vitiates trial. 

The provisions of S. S4'J are mandatory. The 
accused must be examined under S. 343 after the 
proeeoution has oloeed and before the aooused have 
entered upon their defence and if the provisions of 
that eeotion are not observed, the trial is vitiated. 
[P.U8, Col. a.] 

S. M. Gupta — for the Petitioners. 

Judgment: — The only point taken in 
this application is the fact that the provi- 
sions of section 342 have not been com- 
plied with in the trial of the petitioners 
and, therefore, the trial and the convictions 
found against the petitioners are vitiated. 

It appears that the petitioners were not 
examined under section 342 until about 
two months bad elapsed after the peti- 
tioners had Entered upon their defence. 
The learned Sessions Judge bolds that, as 
the defence could not be prejudiced in any 
way by the delay in examining the accused 
under section 342, the trial could not be 
held to be vitiated. It may be that the 
delay did not in fact prejudice tbepetitiou- 


ers ; but as has been often held by this 
Court, the provisions of section 342 are 
mandatory. The aooused must be examin- 
ed under section 342 after the prosecution 
has closed and before the aooused have 
entered upon their defence, and if the 
provisions of that section are not observed, 
the trial is vitiated. In the Calcutta High 
Court the oase of Surendra Lai Shaha v. 
hamaddi (1) was a oase in which the 
circumstances were similar to those of the 
present oase, and in that oase it was found 
that the trial was vitiated. 

The convictions of the petitioners must 
be set aside and it is directed that the trial 
of the petitioners must proceed now from 
the point where the prosecution closed 
their oase. The petitioners must be 
examined as required by section 342 of the 
Criminal Prooedure Code, and then be 
allowed to enter upon their defence. The 
fines, if paid, will be refunded. 

Conviction set aside, 

(1) A.I.R. 1935 Cal. 480'-61 Oal. 983-36 Cr. L.J. 

261 . 
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Kulwant Sahay, j. 

Shamsher Narain Singh and others — 
Petitioners 

V. 

Mohammad Sale — Opposite Party. 

Civil Revision Nos. 441 and 442 of 
1924, decided on 27tb April, 1925, from 
an order of the Munsif, Bihar, dated 
16th September, 1924. 

(a) Civ, Pro. Code, 0. 9, r. IS—Ap'plicaiion to 
stt aside ex parte dicree allowed— No ft vision lies. 

Where on an application to eet aside an ex parte 
decree the Court considered the evidence and 
decided that the applioani had no knowledge of the 
suit and that summonses were not served upon 
him and that he came to know of the decree with- 
in 30 days of the application and set aside the 
ex parte decree. 

Held, that no revision lay as it cannot be said 
that the Court committed any error, illegality oe 
irregularity withm the meaning of 8. 115. [P. 80» 
Col. 2.] 

(b) Civ. Pro, Code, 0. 22, r, 4— Finding that 
a deceased plaintiff's heirs were not necessary 
parties to application to set aside ex parte decree is 
not revisable, 

. Where in a proceeding to set aside an ex parte 
decree the heirs of a dt.oeaBed plaintiff were not 
made parties to the application, but the Court 
comes to the finding that it was not necessary to 
bring bis heirs on the record, the finding cannot 
be interfered with under B, 115. [P. SO, Col. 3.] 
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(o) Evidence dct, 8. 78-^OopUs of Rigisterc in 
Native State are not admissitile, 

Oopiea o( eotriea ia registers kept by the officers 
of A Hative Bute are not admt^isible ia evideooe 
having regard to the providioos of B. 78 (6). 
[P. 30. Ool. a.] 

(d) Oiv, Pro. Code. 8- ll'i^Inaimissible evt^ 
dence admitted ^Finding baaed on other evidence-^ 
Finding not vitiated. 

Whore a Court erroneously holds that oertaia 
dooumonts are admissible but arrives at its fiadiog 
independently of suoh dooumeate, its Coding 
oannot be said to be vitiated by suoh admission. 
[P, 31, Ool. 1,] 

S. N. Boy and A. H. Fakhruidin — for 
Pebitionera. 

Hasan Jan — for Opposite Party. 

Judgment : — These two applioations 
arise out of an order passed by the Munaif 
of Bihar setting aside two ex parte decrees 
on an application of the defendant under 
Order IX, rule 13 of the Civil Procedure 
Code. The decrees were obtained by the 
plaintiffs-pebitioners on the 6th of January, 
1^)20. These decrees were ex parte as the 
defendant did not appear and contest the 
suits. In execution of these decrees the 
holding was sold on the 18th of May 1920 
and purchased by the plaintiffs. The 
sale was confirmed on the 18bh of June 
1920 and possession was delivered to the 
auction-purchasers cn the 6th of July, 1920. 
The present applications in the two suits 
under Order IX, rule 13 of the Civil Pro- 
cedure Code were filed on the 9th of 
January 1924 the allegation being that the 
defendant came to know of the decrees and 
of the sale for the first time on the 11th of 
December 1923. 

The opposite party's case was that he 
was in the territories of the Nizam of 
Hyderabad as he was in service there and 
returned home in April 1923, and he had 
no information of the institution of the 
suits or of the decrees, or of the execution 
proceedings or sale of the holding. The 
learned Munaif has oonsidered the evidence 
in very great detail and ha has come to the 
conclusion that the opposite party bad no 
knowledge of the suits and summonses 
were not served upon him. As regards 
limitation he has found that the opposite 
party came to know of the decrees and the 
sale within thirty days of the applications. 
There was another objection on the ground 
of limitation by reason of the fact that one 
of the plaintiffs Taluka Prasad was dead 


and his heirs were brought on the record for 
the first time on the 10th of March 1924, 
and it was contended that so far as the 
heirs of Taluka Prasad were ooooarned. the 
applications were evidently barred by 
limitation. The learned Munsif has found 
that it was not necessary for the opposite 
party to bring the heirs of the deceased 
Taluka Prasad on the record inasmuch as 
all the plaintiffs were members of a joint 
Hindu family and the surviving plaintiffs 
represented the family. Upon these 
findings the learned Munsif has granted 
the applications. 

It has been contended in revision that 
the learned Munsif was wrong in holding 
that the applications were within time, and 
secondly, that he was wrong in using in 
evidence, certain documents produced by the 
opposite party which were copies of attend- 
anoe register and leave register kept by the 
officers of the Nizam of Hyderabad, which 
showed the presence of the opposite party 
at Hyderabad. As regards the question of 
limitation it has been argued that the heirs 
of Taluka Prasad were necessary parties, 
and as they were not brought on the record 
within thirDy days of the date of knowledge 
of the decrees as alleged by the opposite 
party, the applioations were barred by limi- 
tation. Now the learned Munsif has come 
to a finding that the other plaintiffs repre- 
sented Taluka Prasad and it was not 
necessary to bring his heirs on the record. 
The learned Munsif may be right or ho 
may be wrong, but there is no question of 
jurisdiction involved on this point. He 
was entitled to come to a finding on the 
question as to whether the surviving plain- 
tiffs represented Taluka Prasad and as 'to 
whether the applications ware barred by 
limitation and he did oome to the finding 
that the applioations were not barred 
because the heirs of Taluka Prasad were 
not brought on the record within thirty 
days. 1 am of opinion that it is not a 
question which can be oonsidered in 
revision under section 115 of the Oode. 

As regards the question relating to the 
admissibility of documents of the Hydera- 
bad State, it is clear that those documents 
ware not properly admissible hi evidence 
having regard to the provisions ,of section 
78, clause f6^ of the Indian Evidence Act. 
But the learned Munaif does not base bis 
decision upon those dooumentei only. 
Before referring to those docaments. the 
learned Munsif hadi upon the other evidenoe 
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in the case, oome to the oonolasion that 
the opposite party was absent from his 
home and summonses were nob served 
upon him. The learned Munsif has. no 
doubt, not applied his mind to the oon- 
sideration of the question as to whether 
these documents were admissible in 
evidence or not. but, even excluding these 
documents from the record, it appears 
from the judgment that there was sufficient 
evidence to enable the Munsif to oome to 
jk finding on the question as regards the 
service of summonses. 

It was next contended that the document 
marked Ex. F in the case (which was a 
compromise petition filed in a proceeding 
relating to the execution of a decree obtained 
by the opposite party against the peti- 
tioners) showed conclusively that the 
opposite party had knowledge of the decrees 
and of the execution proceedings long before 
30 days of the filing of the present applica- 
tions. The learned Munsif has considered 
this compromise petition and has oome to 
the conclusion that this petition was not 
filed with the knowledge of the opposite 
party. He has compared the handwriting 
and he has considered the other oiroum- 
atahces connected therewith, and his finding 
on this document is a finding of fact upon 
a consideration of the document. I cannot 
in revision say that the Munsif has 
committed any such error or any illegality 
or irregularity so as to affect his jurisdiction. 

Thera is no question of jurisdiction 
involved in these applications and they are 
dismissed with costs. There will be only 
one hearing fee, two gold mohurs. 

Applications dismissed. 

A.I.R. 1028 Patna 31. 

Mullick and Ross, jj. 

Bari Sankar Rai — Appellant 

V. 

Tapaikuer — Respondent. 

Appeal No. 185 of 1924, decided on 
5th March. 1925, from the Appellate Order 
of the District Judge, Saran, dated 19th 
May, 1924^ 

•Civ. Pro. Code, 0. 34, r, 14— Decree declaring a 
charge on cirtain property •of defendant— Charge 
can be enforced %n txtcution— Separate suit is no( 
naueeary — Execution— Declaratory decree. 

It is zipt neoeseary that in every where it is 
sought to enforoe a charge created by a declaratory 
' decree the person for whose benefit the charge is 


created must reacrt to the procedure for enforce- 
ment of olaime under a mortgage. (3 P.L.J. 55, 
Foff.; 1 P.L.W. 69. Diet, and 33 Gal. 859. not 
Foil.) [P. 31, Col. 2.] 

Plaintiff obtained a decree declaring that she was 
entitled to a oartain maintanance allowance from 
the defendant to be recovered from certain pro- 
perties belonging to the defendant. In execution 
of this decree the plaintiff made an application for 
the recovery of a certain suen on account of arreara 
of maintenance by sale of the properties charged. 

Held, that although the decree obtained by the 
plaintiff was declaratory in form it was capable of 
execution and the decree obtained by the plaintiff 
being a money decree the interest of the judgment* 
debtor in the properties charged with the payment 
of maintananoe allowance could be sold in ezeou- 
tioQ of the decree. The provision of r. 14 of 0. 34 
of the Civ. Pro. Code, did not apply to such a case, 
[P. 33, Ooli. 1 & 3 ] 

Jadubans Sahay — for Appellant. 

B. B. Saran — for Respondent. 

Mallick, J. The deorae-holder sued 
for maintenanca and obtained a daolara- 
tioQ that she was anbitiad bo an ailowanoa 
of Rs. 5 par month from the defendant 
and that certain properties belonging to 
the defendant were charged with the 
payment thereof. It is admitted that the 
deoroe created a charge within the mea- 
ning of section 100 of the Transfer of 
Property Act. Thereupon the plaintiff 
made an applioation in exeoution for the 
recovery of a total sum of Rs. 31-10-0 on 
account of her allowance for six months 
and some odd days. 

The Munsif dismissed the application 
and held that the plaintiff-deoree-holder 
must bring a separate suit. 

In appeal the Distriob Judge has taken 
a contrary view and directed that the 
properties charged should be sold in 
exeoution. 

In second appeal the first point taken 
ia that the decree being deelaratory cannot 
be executed and that the only remedy of 
the decree- holder is to bring a separate 
suit. Now, although the decree ia declara- 
tory it clearly means that the maintananoe 
allowance shall be recovered from the 
property charged ; and the question 
simply is what is the proper procedure 
for the enforoemenb of the relief. In my 
opinion there is no reason why recovery I 
should not be made by the agency of the 
Exeoution Court. Although neither the 
original decree nor a copy of it has been 
filed, it is clear from the recitals in the 
judgments of the Courts below that it Is 
a decree which was intended to be executed 
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and that it was not the intention of the 
Trial Court to eubjeot the decree-holder to 
the expense of a separate suit. Baja 
Braja Smdar Deb v. Sarat Kumari (l) is 
clear authority in favour of this view. 

Then it is urged that even if the decree 
can be executed the plaintiff cannot bring 
the property to sale in the present execution 
and that she must first sue under the 
provisions of section 67 of the Transfer 
of Property Act. The reply to this again 
is that Baja Braja Bunder's case (l) is 
authority which binds us. On the other 
baud we have been referred to Gokul Nath 
Jha V. Pran Mai Marwari (2) as authority 
for the view that the execution cannot 
proceed and that a decree for the 
enforcement of a naortgage must be first 
obtained. It does not appear that the 
particular boint before us was directly 
raised in that case. In that case there 
was a mortgage bond in respect or the 
property charged and the Court held that 
as there was a separate bond which was 
capable of being enforced it was not open 
to the decree- holder to resort to the 
procedure of the Execution Court. There 
may have been observations in that case 
to suggest that the compromise decree 
could not be enforced otherwise than by a 
suit; but these observations were not 
necessary for the decision itself. 

Wa have also been referred to Abhoy v. 
Oouri Sunhir Pandey (3). There also a 
consent decree was sought to be executed 
and the properties secured were advertised 
for sale in the Execution Court. It was 
held in second appeal that the proper 
procedure was to obtain a decree for sale 
as in a mortgage suit and that the 
execution could not proceed. Now, in the 
first place this case is not binding upon us 
in the face of the decision in Raja Braja 
Sunder Deb v. Sarat Kumari (1). In the 
second place with the greatest respect it 
seems to me that the claim now before us is 
not one which arises under any mort- 
gage and that, therefore, the provisions of 
rule 14 of Order 31, Civil Procedure Code, 
which prohibit the enforcement of a 
mortgages except in the manner provided 
in the Code do not apply here. It does 
not follow, that in every case where 

(1) (1917) 2 P L.J. 65-3 P.L.W. 203-38 I.O. 

791-1917 P.H.O.C. 67. 

(3) (1917) 1 P.L.W. 69-37 I.C, 397-1917 P.H. 

0 . 0 . 371 . 

(3) (1696) 23 Cftl. 869. 


it is sought to enforce a charge the 
parson for whose benefit the charge 
is created must resort to the procedure 
for enforcement of claims under a mort^ 
gage. Section 99 of the Transfer of Pro- 
perty Act of 1882 has been repealed, and 
as the claim here arises out of a money 
decree there is no reason why the interest 
of the judgment- debtor should not be sold 
without a suit for sale. The provisions of 
rule 15, Order 34, are not in any way 
material to the discussion. 

The result, therefore, is that the appeal 
is dismissed with costs. 

Ross, J I agree. 

Appeal dismissed. 


AJ.E. 1926 Patna 32. 

Das, j. 

Eishore Ahir and others — Petitioners, 
v. 

King-Emperor — Opposite Party. 

Criminal Revision No. 603 of 1924, 
decided on 25th November, 1924, against 
the decision of the Se.98ioD8 Judge, Shaha- 
bad, dated 9th September, 1924. 

Grim, Pro, Coie^ S, lOJScope, 

Two oppoBiog parties la a dispute oannot be 
proceeded against under B. 107 in one proceeding* 
[P. 33, Ool. 2.] 

P. C. Bai — for Petitioners. 

Das, J.: — This application must succeed 
on the short ground that there was no 
power in the Magistrate to draw one pro- 
ceeding against two different factions.. 
The order of the learned Magistrate shows 
that he tried 53 men belonging to two 
different factions in a proceeding under 
section 107 of the Criminal . Procedure 
Code. It has been held in Kamal Narain 
Chaudhry v. Emperor (1), that the two 
opposing parties in a dispute oannot be 
proceeded against under section 107, 
Criminal Procedure Code, in one proceed- . 
ing. In accordance with this decision I 
allow the application and set aside the 
order of the learned Magistrate. 

Application allowed. 


(1) (1907) 11 C.W.N. 472-6 Or. L,J. 197-6 O.Ii* 
J. 231. 
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Adami and Kulwant Sahay, jj. 


Baijulal Martvari a'nd another — Pafci- 
tioners 


V. 

Thakur Prasad Marwari and others — 
Opposite Party. 

Civil Revision No. 60 of 1925, decided 
on 2l8fc May 1925, from an order of the 
Sub' Judge, Godda, dated ilth Deoember 
1924. 

Sonthnl Parganas SettUrntnl Regulation {III of 
1872 S'. -5 {2i- Execution proceedings are suit'* 

within S. 5--Pena%ng extcution cates should not 
be dumissfd tut should be translened to officer ap* 
pointed under the Regulation. 

Execution is merely a oontinuAtioo of the suit 
and proceedings in execution are proceedings in the 
suit. Therefore an application in a pendaig 
execution proceeding is a suit within the meaning 
of 8. 6t Where such an application is made the 
executing Court should not diemias the application 
but should tracbtcr it, for disposal to an officer, 
if any, appointed under 8 . 6 (il) of the Regulation. 
[P. 84, Col. 1.] 


S. M. Mullick and L. K. Jha — for 
Petitioners. 

Juggernath Prasad — for Opposite Party. 

Kulwant Sahay. J. .—This is an ap- 
plication against an order of r.be Subordi- 
nate Judge, Godda, dismissing the peti- 
tioners’ application under Order XXI, rule 
100 of the Civil Procedure Code. The facts 
stated in the petition are shortly these : — 

The petitioner brought a money suit 
against one Gurudayal Baram and obtained 
a decree, and in execution thereof purchased 
5.fmnas 6 pies share in two properties 
belonging to the judgment debtor, namely, 
in Ghat Lachmipur bearing Touzi No. 494 
and in Ghat Fauzdar bearing Touzi No. 
485. The petitioner’s purchase is dated 
fche 9tih July 1918, the property having 
been attached on the 26l)h March 1917. 
The opposite party Nos. 1 to 4 bad also 
obtained a money decree against Gurudayal 
Baram and they also applied for execution 
of their decree and in execution thereof 
they purchased the remaining 10 annas 
6 pies shares in each of the two ghats. The 
petitioner got delivery of possession of 
the share* purchased ‘by him on the 
16fch November, 1919. In the meantime it 
appears that the opposite party •Nos. 1 to 
4 bad t&ken an assignment of an 8 annas 
share in a certain mortgage-bond executed 
by Gurudayal Baram in favour. of the 
'l926 P/6 &.6 


opposite party Nos. 5 to 7. A mortgage 
suit was brought on the basis of that 
mortgage-bond to which the petitioners 
were not parties. It is to be remembered 
that the attachment in execution of the 
decree of the petitioners had taken place on 
the 26th March 1917 and the mortgage suit 
was brought on the let Deoember 1918. 
It way, therefore, necessary uniier Order 
XXXIV, rule 1 of the Civil Procedure 
Code, to make the petitioners parties to 
the mortgage suit inasmuch as under seo- 
tion 91, clause (/) of the Transfer of Pro- 
perty Act they had a right to redeem. A 
mortgage deoree was obtained on the 18th 
Deoember 1918, and in execution of the 
mortgage- decree, the opposite party Nos. 1 
to 4 purchased the whole of the two ghats 
mentioned above on the 28th May 1923. 
They obtained a sale certificate and applied 
for delivery of possession and possession 
was delivered to them in respect of ghat 
Lachmipur on tbe2l8t Deoember 1923 and 
in respect of Ghat Fauzdar on the 23rd 
Deoember 1923. As a result thereof, the 
petitioners say that they were digpoasessed 
of the shares purchased by them. They 
accordingly made an application under 
Order XXI, rule 100 on the 19t.b January 
1924. After various adjournments, this 
application came on for bearing before the 
Subordinate Judge on the lltb Deoember 
1924. On that date an application was 
made on behalf of the petitioners for time. 
This application was refused. The learned 
Subordinate Judge then rejected the appli 
cation under Order XXI, rule 100 on the 
ground that be bad no jurisdiction to 
entertain the application on account of the 
provisions of section 5 of Regulation IIX 
of 1872. 

It appears that under a Government 
Notification, dated the 27th October 1923, 
the area within which the property ia 
dispute is comprised was declared to be 
under settlement from the Ist of November 
1923, and the learned Subordinate Judge, 
held that under the provisions of section 5 
of the Regulation be had no jurisdiction to 
entertain the present application* under 
Order XXI, rule 100, Civil Procedure Code. 
Ho accordingly rejected that application. 
Against this order, the petitioners have 
ocme up in revision to this Courr),* and it is 
contended that the Subordinate Judge was 
wrong in holding that ha had no jurisdic- 
tion to entertain the application, and further 
he was wrong in rejecting the applioalioa 
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withoQb giving the petitioners an opportu- 
nity to substantiate their ease. In my 
opinion the contention of the petitioners is 
sound and ought to prevail. 

As regards the first point, namely, the 
application for time it is clear that because 
the petitioners' application for time was 
rejected, the learned Subordinate Judge 
was not right in rejecting their application 
under Order XXI, rule 100 without calling 
upon them to adduce evidence to substantia 
ate their case. As regards the question of 
jurisdiction, the learned Subordinate Judge 
relies on the provisions of section 5 of 
Regulation III of 1872. Now this section 
provides that, " from the date on which the 
Lieutenant-Governor declares under sec- 
tion 9 by a notification in the Calcutta 
Oazeitet that a settlement shall be made 
of the whole or any part of the Sonthal 
Parganas until the date on which such set- 
tlement is declared by a like notification to 
have been completed, no suit shall lie in 
any Civil Court established under the 
Bengal, N.-W, P. and Assam Civil Courts 
Act, 1887, in regard to any land or any 
interest in, or arising out of land in the 
area covered by such notification ; nor shall 
any Civil Court proceed with the hearing 
of any such suit which may be pending 
before it." 

It has been contended that an applica- 
tion in a pending execution proceeding is 
not a suit within the meaning of section 5. 
This contention does not appear to be 
sound, because execution is merely a con- 
tinuation of the suit and proceedings in 
execution are proceedings in the suit. The 
question, however, is whether the applica- 
tion of the petitioners ought to have been 
rejeoted on the ground that a notification 
as oontemplated by the section bad been 
issued by the Government, Sub-section (2) 
of section 5 provides that “ between the 
dates referred to in sub- section (1), all suits 
of the nature therein described shall be filed 
before or transferred to an officer appoint- 
ed by the Lieutenant-Governor under sec- 
tion 2, of the Sonthal Parganas Act, 1855 
or section 10 of Regulation III of 1872. 

In the present case if an officer had been 
appointed under 8ub-8eotion(2)of section 5, 
then the Subordinate Judge ought to have 
transferred the application to that officer. 
It was a pending execution proceeding at 
the time when the notification was issued, 
and under sub- section (2i the , Court could 
t)Diy transfer such applioalions to tho 


officer appointed under sub-section (2) of 
section 5, and it ought not to have rejeoted 
the application on the ground of want of 
jurisdiction. 

The order of the learned Subordinate 
Judge will, therefore, be set aside and he 
will prooed according to the provisions of 
sub-section (2) of section 5 of Regulation 
III of 1872. 

There will be no order for costs. 

Adami, J. :-^I agree. 

Order set aside. 


A.I.B. 1926 Patna 34. 

Foster, j, 

Bam Satan Singh — Petitioner 

V. 

Mohammad Jan Khan and another — 
Opposite Party. 

Oriminal Revision No. 680 of 1924, 
decided on 6bh January, 1925, from a 
decision of the Sessions Judge, Gaya, dated 
Ist October, 1924. 

(^) Crim, Pro, Code, 8, 202—lseue of process 
without recording reasons is not correct— Cross- 
examination and arguments should not, as a rul0t 
be allowed in a case of inquiry under S. 202, 

It IB certainly not a ojrreot procedure to defer 
the idbue of process and order an enquiry without 
recording reasons. It is also as a rale undesirable 
that tho enquiry should be prolonged by orosa- 
ezaminatioQ and arguments inter partes, the reason 
being that if this ts nooeBsary it is obviously 
advisable to follow the procedure of a trial and for 
that purpose to issue process atonoe. At the same 
time if a Magistrate having the duty of making an 
enquiry under 8 tiOi can make bis enquiry more 
complete and can intorin himself of the facts more 
lully by having the accused in Court, there is ho 
teasrn either in common sense or in law why the 
accused should not be called to the enquiry, 
[P, 36, Ool, 2,] 

(b) Crim, Pro. Code, Si. 437 and 202 --Allowing 
cross-examination in an enquiry under 8. 202 ts a 
mere irregularity and further %nq'ixry should not 
be directed— Glim, Pro. Code, 8 537. 

Cross-ex imination and arguments inter partes 
are out of place in au enquiry into the truth of 
the complaint. Such departure from the strict 
letter of the law ooo^titu’ps a mere irregularity 
and the High Court should not in the exercise of 
its diBoreticn direct a further enoutry. 14 OaU 
141, Dist. [P. 35. Col, 2.] 

P, G. De — for i^otitioner. 

Govt, Pleader and Aziz—iot Opposite 
Party. 

Judgment: — Thepetitiouer, Ram Saran 
Singh, filed a complaint on the 24th ol 
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July, 1924, oharging the Sab-Inspeotor of 
Worseleygaoj aod a ooostable of the Thana 
with ofifenoes under seotions 342 and 504 of 
the Indian Penal Code. Possibly on the alle- 
gations as they were expressed, section 247 
I.P.C. would have been more applioable and 
the charge was of a serious nature. The 
burden of the complaint was that on the 
20tih July the complainant who was the 
newly appointed Sir Punch of a circle 
within the Police jurisdiction was called to 
the Thana on oflSoial business connected 
with his office. When he got there the 
Sub-Inspector informed him that he had 
been accused by one Barbu Sahu of theft, 
and the Sub-Inspector put him under 
arrest refusing bail although Ram Siran 
Singh had with him a person ready to stand 
bail by name Santokhi Singh. The con- 
stable on the direction of the Sub-Inspector 
handcuffed the complainant and put him 
in the hajut where he was kept from 9 a. m., 
on the 20Gh till 9 P. M. on the 2Iat ; at that 
hour an order from the Magistrate for Ram 
Satan’s release had been brought to the 
Thana, On this complaint the Magistrate 
passed the following order : — 

“ I think a local enquiry by a First Class 
Magistrate is necessary. Accordingly I 
direct a local enquiry under section 202 by 
a Magistrate of the First Class from Sadar 
...Sand copy of the complaint and order to 
S. P.” 

Later on, however, it appears that the 
Magistrate himself held a local enquiry, 
having previously notified to the Sub- 
Inspector who had bean accused that he 
might ba present if ha so desired. The 
enquiry lasted several days. On the 8th 
August 1924, the Magistrate dismissed the 
complaint under section 203, Criminal 
Procedure Code, giving nine reasons for so 
doing. In the Sessions Court a petition for 
diraobing (un^her enquiry was rejacced in an 
elaborate order reviewing the case. It 
appears that in the Magistrate’s Court the 
accused was allowed to be present to cross- 
examine the prosecution witnesses and to 
advance arguments. 

The petitioner comes to this Court with 
a prayer t^at further enquiry be directed. 
His grievances arc (a) that the Magistrate 
did not record reasons when passing thd 
order under section 202, Criminal Proce- 
dure Code; (61 chat the accused* should not 
have been allowed to cross examine the 
witnesses, and (o) that if the complainant 
had a prima facie ease supporced by sub- 


stantial evideaoa, the Court had no option 
but to issue process. It is certainly not a 
correct prooedura to defer the issue of 
process aod order an enquiry without 
recording reasons. It is also as a rule 
undesirible that the enquiry should be 
prolonged by oross-examination and argu- 
ments inter pirtes^ the reason being that if 
this is necessary it is obviously advisable 
to follow the procedure of a trial and for 
that purpose to issue process at once. At 
the same time, it appears to me that if a 
Magistrate having the duty of making an 
enquiry under seot on 202 can make his en- 
quiry more complete and can inform himself 
of the facts more fully by having the ao- 
oused in Court, there is no reason either in 
common sense or in law why the accused 
should nob be called to the enquiry. But 
still I do not recede from the position that 
cross examination and arguments inter 
paries are out of place in an enquiry into 
the truth of the complaint. The questions 
are really first whether the departure from 
the strict letter of the law constitutes an 
illegality, and secondly, whether if it is not 
an illegality but a mare irregularity this 
Court should in the exercise of its discre- 
tion direct a further enquiry. Ttje learned 
Vakil for the petitioner has not put before 
me any authority for the proposition that 
these departures from the letter of the law 
are other than an irregularity. Ha has . 
quoted a case of 1856 — Baidya Nath Singh 
V. Mmpratt (1). In that case there was a 
complaint against the Assistant Suparinten- 
dent of Police aod other Police Officers 
and the Magistrate sent the complaint for 
enquiry to that Assistant Superintendent of 
Police. It is perfectly obvious that such an 
order was highly illegal and improper. That 
is nob the case that is before me now. 
Another case quoted has bean Balai Lai 
Mookerjee v. Pashupati Ghatterjee (2). In 
that case the departures from tho provisions 
of Ch. XVI of the Criminal Procedure 
Code are described as irregularities and 
as prooedura inconsistent with the 
scheme of the Legislature. The ir- 
regularities there complained of were simi- 
lar to those now put forward by the 
petition and the Court expressly held that 
it is a matter of discretion whether in such 
oiroumsbances the Rule should be made 
absolute. That marks the point at which 

(Ii (18B7J 11 Oil. 141. 

U) (1916) 24 0. W.N. 127-25 C.LJ, 606-36 1. 0-; 

823-17 Or. L,J. 396. 
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authorities cease to have much weight, 
ae each case must be decided on its own 
merits when we come to the question of 
discretion. In the v roeont case on a cursory 
glance I notice that most of the points on 
which the dismissal of the complaint is 
founded are points that might have equally 
well been made by the Magistrate in the 
absence of the accused and the accused's 
Pleader. The aismissal of the complaint 
appears to me to be founded rather on the 
weakness of the prosecution case than on 
the strengtih of the defence. The learned 
Sessions Judge gave great attention to the 
ease and the length of his order is even 
made a ground of complaint by the learned 
Vakil for the petitioner. On the contrary 
it appears to me to be clear that the learned 
Sessions Judge appreciated the serious 
nature of the case and gave it careful 
attention, and 1 notice that be goes to the 
length of finding that the complaint is not 
only untrue but even malicious. In such 
circumstances it appears to me to be out of 
question to direct a further enquiry. 

The petition is dismissed and the Buie is 
discharged. 

Petition dismissed* 


A.I.K. 1986 Patna 36. 

Maopherson, j. 

Barhamdeo' Bai and others — Petitioners 
v. 

King- Emperor — Opposite Party. 

Criminal Eevision No. 136 of 1925, 
decided on 14th May, 1925, from an order 
of the Sessions, Judge, Shahabad, dated 
5th March, 1925. 

(a) Crim. Pro, Ccd«, S, — Accused 
convicted of one (fftnce ihcvgh focta found wtuld 
eoMtUuie mote itrioua rjffefct — Bigh Ciuti would 
not interfpte unless set ience is inaatgua^e or 
aeeused is deprived of right of appiaU 

Where a Mi«gii*lrate ocuviots ad Hccured person 
of an offence falling within hiR juriediotion though 
the lactp found wruld aleo cout^titute a more 
BetioUB cfitTiCe cot within biB juritdiclicn, his 
prrceedirgti »re not void ab ini:to and the High 
Court will not ordinarily interefere unlesB the 
eentecoe appears inndiquate or ucIcbb the accueed 
has been deprived of the right, ct appeal. 13 Bern. 
602 and 24 Mad. 676, Kf, [P. 37, Col. 1.] 

(b) Penal Cede, 8> Sirvant knr wing his 
master had no right to cctnplainani'a gooas and 
aesiating in rnnoving, cctnmUs theft. 

Where accused, a servant of co-aocuecd knew 
perfectly well that his master was rcmcTicg the 
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goods of complainant without even a pretence of 
right ana yet he aesisted him in doing so. 

Held that the aervant clearly acted dishonestly 
and was guilty of theft. 19 C.W.N. 974, Diet.) 
[P. 87. Col. 1 ] 

(0) Witness— Credibility-- Wdneas of the same 
caste 08 accused no ground for efis bditving him. 

It is not a sound ground for disbelieving a witness 
that he is of the same caste or ccmmucity as the 
person iu whose favour he deposes. [P. 37, Col. 1.] 

2V. N. Sinha — for Petitioners. 

Maepherson, J : — This is an applica- 
tion for revision of the conviction of the 
petitioners under section 379 of the 
Indian Penal Code and their sentences of 
fine. They were tried by a second class 
Magistrate of Sasaram, an appeal against 
whose decision was dismissed by the 
District Magistrate of Shahabad. A motioB 
against the appellate decision was rejected 
by the Sessions Judge. The petitioner 
Barhamdeo Bai is father of the other two 
petitioners and the fourth petitioner is his 
labourer. 

The facts which have been found to be 
established are that the complainant 
was unwilling to continue the credit 
which he had formerly allowed to Barbam- 
deo Bai who resented the refusal. On 
the day of occurrence the complainant 
bad brought to the front of Barhamdeo’s 
house a bullock cart on which to carry 
home five bags of rice which he bad bought 
some time before from Deodbari Missir^ 
The cart bad to be left at that point because 
the road became too narrow for it to pro- 
ceed. On the bags being brought Barham- 
deo and the petitioners removed them from 
the cart to their house by force. Next 
day the police found the cart in front of 
the house of Barhamdeo. 

Mr. Nirsu Narain Sinha has advanced ' 
the following four contentions jn support 
of the rule : 

(1) The offence disclosed by the evidence 
which has been accepted by the Courts, 
amounts to robbery, and so a second class 
Magistrate cannot try it ; 

(2) The defence of the second petitioner 
Gaya Bai was that he was ill and he exa- 
mined two witnesses in support of it, but 
neither the trial Court nor the appellate 
Court has discussed *tbeir evidence at ail ; 

(3) The 4th petitioner being a servant of 
Barhamdeo. cannot be convicted without a 
finding of guilty knowledge, and 

(4) The defence witness No. 3 who 
states that the cart found near Barbamdeo's 
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door was sold by him to Barhamdeo 
has been disbelieved on the illegal ground 
that he is of the same caste as Barham- 
deo. 

As to the first point I am not prepared to 
gay that a charge of robbery could not 
stand. The evidence that the first peti- 
tioner or perhaps the first three petitioaers 
brought lathis seems to show that in order 
to the committing of the theft the offenders 
voluntarily caused fear of instant hurt to 
the complainant and his oartman, but 
it has been held in Queen Empress v. 
Oundya (1> and Emperor v, Ayyan (2) that 
where a Magistrate convicts an acosued 
person of an offence falling within his 
jurisdiction though the facts found would 
also constitute a more serious offence not 
within his jurisdiction, his proceedings are 
not void ab initio, and the High Court will 
not ordinarily interfere unless the sentence 
appears inadequate or unless the aocueed 
have been deprived of the right of appeal. 
There are many unraported oases of the 
Calcutta High Court to the same effect. In 
my opinion the petitioners having been in 
no way prejudiced, the fact that they might 
have been charged with robbery is not a 
good ground for interference in revision 
with the oonviobion under section 379. 

As to the second point it would appear 
that this da/enoo was not discussed be- 
cause it was not relied upon. Indeed the 
point was not even taken specifically in the 
petition of appeal. 

The third point is supported by a refer- 
ence to the judgment of Woodroffe, J. in 
Bari Bhuimali v. King Emperor (3). The 
circumstaoces are distinguishable. In that 
case the master of the petitioners had at 
least a oolourable claim of right. In the 
present case the petitioner No. 4 knew 
perfectly well that his master was remov- 
ing the Bags of rice of complainant without 
even a pretence of right and yet he assist- 
ed him in doing so and therefore clearly 
acted dishonestly. 

As to the 4th point it may at once be 
conceded that it is not a sound ground for 
diabeliavinga witness that he is of the same 
caste o( community as the person in whose 
favour he deposes. The defence adduced 
evidence in support of Barhamdeo’s claim 
that the cart is his. The learned District 
Magistrate however accepted the evidence 

(1) (1889) 13 Bom. 603 
<3) (1901) 94 Mad. 676. 
m (1904-06) 9 O.W.N. 97i-2 Or. £i«J. 836. 


as to the ownership of the cart adduced on 
behalf of the complainant. He states 
'* The prosecution on the other hand have 
shown that the complainant’s oartman, 
Bamdas Sundi, ohatained the cart from 
one Rampati Koiri. There is no reason 
why the latter should have given false evid- 
ence and ha has given his evidence in such 
a manner as to leave no doubt in my mind 
that ha was once the owner of this cart ”, 
In effect therefore the learned Distrioli 
Magistrate considers the whole evidence 
of both sides as to the ownership of the 
cart and on a substantial ground prefers 
the evidence given by Rampati Koiri. It 
is urged that the apnellate Oourt has also 
not discussed specifically the evidence of 
the first and fourth defence witnesses as to 
the first appellant having a cart, but on 
perusing their depositions I am not im- 
pressed with their testimony and apparent- 
ly it was not thought worth while to 
place it before the District Magistrate, the 
question being whether the evidence of 
defence witness 3 or that of Ramdas and 
Rampati should be believed. It is not 
shown that the evidence on behalf of 
petitioners has not been adefjaately con- 
sidered or that the decision of the Courts 
below is wrong on the merits. 

In my opinion none of the grounds urged 
in support of the rule are well founded. 
The rule is accordingly discharged. 

Buie discharged. 
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Mdllick and Ross, jj, 

Jagdip Singh and others — Petitioners 
vs, 

Harku Singh and others — Opposite 
Parties. 

Civil Revision Case No. 449 of 1924, 
decided on 5bh May, 1925, from an order of 
the Additional District Judge, dated the 
Slst July, 1924. 

Government of India Act, 8. 107— Ex-porio 
decree— Application far restoration— Application 
decided according to law — High CnurL will not 
interfere— Ctv Pro. Oode, 0. 9, r. 13. 

UalesB a case ot denial of the right o? fair trial 
can be made ouii High Cjurt will not interfere 
under B. 107 of the Gaveroment of India Aok. 
Where the Court determines aooording to law the 
question of faot whether suffioient cause has been 
made out there oan be no denial of the right of 
laic trials [P. 36, Ool. 2.1 
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Sultan Ahmed f for Hasan Imam and 
Messrs S N, Rai and Baghu Handan 
Prasad - for Petitioners. 

Ali Imam and Samhu Samn —for Op- 
posite Parties. 

Mullick, J. : — The suit was instituted 
CD the 31ht March, 1921 and the Com- 
missioner’H report was received on the 
18th July, 1922. Thereafter adjournments 
were teken by both sides and the 2l8t 
August was hxed for hearing. On that 
date the parties were not ready and the 
15th October was put down for “ per 
emptory hearing.” The parties again 
applied for time and the 4th December 
was fixed for final disposal. On that day 
the plainfitls applied for time but were 
refused. The defendants of whom there 
were 21, were also not ready and as their 
Pleader Babu Paras Nath, who had been 
instructed from the beginniug and who 
should have conducted the case, was not 
present, they engaged a new Pleader 
named Babu Sbyamaldas Chakravarty who 
applied for time. The Court was willing 
to give three days in order to enable 
him to prepare the case, but this offer 
was not accepted by the Pleader and be 
retired. Tberoupon the Court began the 
examination of the plaintiffs’ witnesses. 
At 2 r. M . afivcr two witnesses had been 
examined Babu Paras Nath appeared and 
applied for an adjournment. The Court 
was willing to give one day if the defen- 
dants paid Rs. 10 as adjournment costs to 
the plaintiffs. Babu Paras Nath declined 
the offer and retired from the case. The 
examination of the witnesses then proceed- 
ed and was concluded the same day. 
Judgment was reserved and on the 7th 
December the case was finally disposed of 
and an cx^parie decree was made against 
the dofeudanfa. 

An application was then made to the 
Subordinate Judge for restoration but with- 
out success. 

There was then an appeal to the Addi- 
tional District Judge cf Monghyr, but he 
also found that sullioient cause had not 
been shown for restoring the case. 

The present application is made in revi- 
sion. 

It is quite clear that section 115 of the 
•Civ. Pro. Code does not give us any power 
to interfere. The Court below has exer- 
.oised its discretion and no question of juris- 
diction arises. 


But it is oontended that we have wide 
powers under section 107 of the Govern- 
ment of India Act and that there has been 
a denial of the right of fair trial. Here 
also the petitioners must fail, for it is 
not even suggested that the application 
for setting aside the ex-parte decree 
has not been properly tried. The Court 
determined according to law the question 
of fact whether sufficient cause had 
been made out by the defendants and 
it is not clear bow there can have been 
any denial of the right of fair trial. The- 
following cases were cited on one side 
or the other, but it does not appear that 
any of them deals with a decision under 
Order IX, rule 13 of the Civil Procedure 
Code, Szva Prosad v. Tncomdas Coverji (1) 
Pnrmtshwar Singh v. Kailaspati (2)3. 
Gavga Prasid v. Nandu Bam (3), 
Kumar Chandra Kishore v. Basal Ali (4), 
Brindaban Chander v. Gour Chandra (5), 
Sheo Prasad Singh v. Shnkhu Mahto (6), 
Mam Lai v. Durga Prasad ^7), and Sarjn 
Bala Debi v. Mohim Mohan Ghose (8), 
The general principle is contained in the 
Full Bench case of Patmeshwar Singh 
V. Kailaspati (2), and unless a case of a*" 
denial of the right of fair trial can be 
made out this Court will not interfere. 

I think, therefore, that we are powerless 
to interfere under section 107 of the 
Government of India Act. 

But apart from this legal difiQoulby the 
application of the petitioners has no merits. 

Now, the first ground urged for the 
failure of the defendants to conduct their 
case is that one of them named Sukar 
Singh hai been put into jail. Now, it 
appears that Sukar Singh was sentenced 
to a term of rigorous imprisonment for 
four years about 12 or 13 days before the 
4th December. As bis trial must have 
taken some time, it is not explamed why 
the contingency of bis being sentenced was 

( 1 ) (1916) 42 Cal. 9!^6-a7 I.C. 917. 

(2) (1916) 1 P.L.J. 8b6«»l P.LW 96-86 1, C. 
801-1917P.HC.C. l«17Cr.L.J 869 .F.B.) 

(3) (1916) 1 P.L.J. 466-20 C.W N. 1060-37 

I.C, 129-3 P.L W. 66. 

(4) (1918) 22 C W.N. 627-44 I. C. 763-27 

CL.J 418. 

(6) (19:^0) 1 P.L, T. 467-66 I. 0. 166-1920 

P H.O.O. 66. 

(6) A.I.R. 1923 Patna 618-4 P.L T. 401-1 

Pat.L.R 89. 

(7) A.I.R, 1994 Patna 673-3 Pat. 980-6 P.M. 

426-1924 Pat. 264. 

(8) A.I». 1926 Cal. 204-40 O.L.J. 191-28^ 

C.W.N. 991. 
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not provided against. Nor is it explained 
why the other defendants could not prose- 
cute their cases without his assistance. If 
it is said that he bad been looking after 
the case previously, then some explanation 
should have been given as to what steps 
the other defendants took alter he was put 
into jail to arrange for the conduct of the 
case. No evidence is forthconaing on this 
point. Moreover the defendants are in 
possession of separate holdings of which 
the plaintiff is seeking to take posses- 
sion. They do not constitute a joint 
family and most of them have filed 
separate written statements. The defendant 
Sir! Singh was present in Court on the 4th 
December and it is not shown why ha 
could not have instructed the Pleader. The 
allegation that the defendants were help- 
less without Sukar Singh has been found 
by both Courts below to be unfounded and 
DO fresh materials have been placed before 
us in support of it. 

The next ground is that Babu Paras 
Nath was not in Monghyr when the case 
was taken up on tlie Itb Docember. There 
is no explanation as to when he left 
Monghyr anc why be waK absent on the 
4tb December. If the defendants were 
really intending to go on with the case, 
they would have given evidence to show 
that they came to Monghyr in proper time 
and that in spite of due ciilligenoe it was 
impossible to instruct another Pleader. I 
agree, therefore, that the evidence does not 
show that the defendants made any effort 
to be ready. As for the Pleaders engaged 
in the case, I can understand that Babu 
Shyamaldas should not have been willing 
to undertake the case with a three days 
adjournment, but Babu Paras Nath did 
arrive at 2 p. M. and his conduct seems 
altogether unintelligible if the defendants 
were really anxious that he should proceed 
with it. It is not understood why he gave no 
explanation for bis late arrival and why he 
refused the one day’s adjournment that the 
Court offered. Although the case bad been 
pending for over 18 months, no summonses 
had been issued to any witnesses for the de- 
fence and ^t would, therefore, appear that 
the defendants were able to bring the wit- 
nesses whenever they liked. Why did they 
not bring a single witness with them on the 
date of hearing? Again the Gpurt below 
finds that there was sufficient time to send 
a man by train to Bamebanderpore and to 
fetch the witnesses by the 6th or the 


morning of the 6th December. Why did 
the defendants not do this? Why again 
did they not instruct Babu Paras Nath to 
go on with the cross- examination of tho 
plaintiffs' witnesses, for in that case the 
defence witnesses would, it seems have had 
quite enough time to arrive before the cross- 
examination was closed. 

Then it is said that the defendants 
required time to file certain documents. 
The case was pending 18 months and 
obviously it is quite impossible to accept 
this as a ground for adjournment. The case 
turned principally upon the Commissioner’s 
report and this bad been filed in July. 

The defendants appear to make a grie- 
vance of the fact that Babu Paras Nath 
was not allowed even the^tbree days ’ time 
which was offered to Babu Shyamaldas. 
The explanation of this is quite clear. Babu 
Shyamaldas was new to the oa^e and, 
theiefore, required time to read the brief, 
but that did not apply to Babu Paras 
Nath who had been in it from the begin- 
ning. Moreover the examination of the 
plaintiff’s witnesses having commenced, 
the Subordinate Judge was right in not 
interrupting it for long. 

Why the defendants failed to make any 
contest after tho case had been pending so 
long, it is of course impossible to explain 
with any certainty and it may be that, as 
is suggested, both parties had agreea that 
they would not have the case heard on tho 
4th Docember. It is quite impossible, 
however, to carry on public business if such 
arrangements are to prevail and to allow 
the impression to grow that the High Court 
will always come to the aid of a defaulting 
suitor. 

It is finally said that about 200 bighas 
of land are involved and that the defen- 
dants will lose their holdings. It seems 
that they are raiyats without any right of 
oooupancy who claim under a proprietor 
from whom the plaintiffs have got a title 
by transfer. The defendants are interested 
in separate plots and there is no reason 
why some of them at least could not have 
carried on the case if they had* a good 
defence. The view of the Courts below 
seems to have been that the defendants 
were throughout adopting an obstructive 
attitude and the failure on the 4 th December 
was merely a part of their general policy. 
That may be so. But whatever the reU 
reason, sufficient cause has not beensbowit 
for restorihg the case. 
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I would diamisa fche application with 
^oata : heating tee two gold mohurs, 

Ross, J. : — I agree. 

Application dismissed. 


♦ AIR 1980 Patna 40. 

Mullick, a.c.j. and Kulwant Sahay, j. 

Badhe Lai and another — Plaintiff a- Ap* 
peilanta 

V. 

East Indian Railway and others — De- 
fendants- Beepondenta. 

Letters Patent Appeal No. 16 of 1925, 
decided on 15t;h July 1925, from a decision 
of Das, J, dated Ifith December 1924. 

(fl) • Gtv. Pro- Code, 0 29, r. 2-^8uit against 
Railway Oompany -Proper name to d^’^cribed ia 
the one under which it carries on huainesa—If 
through error Agent ia made defendant and not 
the eomoany and company %s real defendant-- Suit 
may proceed against company. 

lu A HUtt A«Airj8ti A rtigiBtcred oorporatioa ife 
should bt) described by its ofBoial Dr^Dic aod title. 
In the OAse of an uninoorporatod or unrogisterod 
Oompany the rkatnoe of the individuals must be 
given, or the ordinary name by which the Com- 
pany is kaowii and under which it carries on its 
bueiuo .18 In the oasn of a Riilway Company the 
proper narai und- r which the Oompany should be 
sued is the name and style under whioh it carries 
on its business. If the pJaintifi deliberately 
chooses to sue not the Company but the Agent he 
cannot by any decree wh'oh be obtains in the suit 
bind the Oorapiny, If, however upon a fair read- 
ing of the plaint, it is made out that the descrip- 
tion of the defendant is a mere error and that the 
OompiTiy IB the real defendant then the suit may 
proceed against the Oompauy. [P. 43, Col. 1.] 

Murari Prasad— for Appellants, 

N, C. Sinha — for Respondents. 

SAullick, A.O.J — On the 14fch January 
1922 the firm of Kalu Bam-Brijmohan 
of Bombay consigned three bales of cloth 
by Railway to the firm of Ramlal-Laohman 
Ram of Shttikhpura in the District of 
Monghyr. While the goods were in transit 
the latter firm assigned them to the present 
plaintiffs Rvdho Lai and Ganga Prasad. It 
ia admitfel that delivery was to be made 
at Shaikhpura by the Eist Indian Railway 
Oompany. On the 9:;b Fubruary 1922 the 
Oompany in question delivered only one 
bale and on the 24th October, 1922, the 
plaintiffs lodged a suit before the Munsif 
of Jamui claiming compensatioD from the 
^gent of the East Indian Rail Way for the 


lose of the two bales. The firm of Ramlal* 
Laohman Ram were sued as pro forma* 
defendants. 

The plaint whioh was filed on the 24th 
October was not properly stamped and 
was returned to the plaintiffs. On the 
28th October the plaint was re-filed with 
a proper Court-fee and was accepted. 

On the 2l0t November, 1922, the Bast 
Indian Railway appeared and asked for 
time to file a written statement. Tima 
was granted and the written statement was 
filed on the 3r(i January 1923. 

After various adjournments the case was 
taken up on the 13th December, 1923. Tha 
defendant Railway then took a new ground 
and urged that the suit was incompetent 
against the ^gent and that if it was sought 
to substitute or add the Oompany, the time 
for doing so had expired. The Munsif 
accepted this argument and held that tha 
frame of the suit was bad and made a 
decree in favour of the defendants. 

The plaintiffs then went on appeal to the 
Subordinate Judge of Monghyr who on 
the 2l8t July. 1924, set aside tbe Munaif's 
order and remanded the suit for trial on 
the merits. 

A 8<=<cond appeal was then preferred to 
the High Court and on the 18feh December, 
1924, Mr. Justice Das disagreeing with the 
Subordinate Judge restored tbe order of 
the Munsif and dismissed the suit. 

The present Letters Patent appeal ia 
against the order of Mr. Justice Das. 

•The learned Judge relying on the de- 
cisions in Stnehi Ravi’ B than Lai v. Agents 
East Indian Railway Oo, (1) and East 
Indian Railway Co. v. Ram Lakhan 
Ram (2) h» Id that this was a case brought 
against the Agent of the Railway and not 
the Railway Company and that the plaint- 
iffs were not entitled to any relief against 
the OompanT, and the learned Judge laid 
down his view of the law in fche following 
words : “ In my opinion when there were 

fcwo known persons in existence and the 
plaintiff brings the suit against one of 
them and afterwards applies to have the 
other brought on the record as a defen- 
dant ou the ground that he all along 
intended to sue fche other and that in 
substance he sued the other, anil no ques- 
tion of representation arises in the oase, 
it is impos/'ihle to maintain the view that 

(1) 64 I. 0. 136 ; 3 P.L.T. 679. 

(2) (1926) A.I.R. (Pat.) 37-78 I. 0 312 ; 3 PaU 

930; 1924 P.H.0.0. 9-6 P.L.T. 416. 
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the oase is one of mis-desoripfeion." There 
18 no reason for dissenfeing from (this state- 
ment of the law. It has been aooepted in 
other oases and also recently in Agent, 
Bengal Nagpur Bailway y. Behari Lai 
Dutt (3). Tbe question now before us de- 
pends not upon the oorreotLess of the pro- 
position as stated above but upon its appli- 
cation to the facts of this oase. Was the 
suit against the Bill way in suhstanoe or 
not ? If it was a suit against the Agent, 
then obviously no relief can be given 
against the Railway Company but the 
point is whether upon a consideration of 
the plaint and the oiroumstanoes of the 
oase it is possible to hold that in truth and 
substance the plaintiff sued not the Agent 
as a designated person but the Railway 
Company as a corporate body. That is a 
question of faot and must ba deoided upon 
tbe evidence in the case. The decision in 
the other cases cannot, therefore, be any 
guide. Now the view that tbe learned 
Subordinate Judge took in appeal was that 
the suit was in substance one against the 
Railway and that it was competent to pro- 
ceed. This is a finding of faot which is con- 
clusive in second appeal but it is urged on be- 
half of the respondent before us that there is 
no evidence to support it. It is necessary, 
therefore, for us to see whether there was 
any evidence upon which the learned Judge 
was oompateut to coma to the conclusion 
that this was really a case of mis-desorip- 
tion. 

In order to coma to a finding upon this 
point it is necessary to see what the plaint* 
iffs did. In their plaint they describe the 
firatparty defendant as the "Agent of tbe 
East Indian Railway." In para. 5 they 
state that the two bales were lost when 
in tbe custody of tbe defendant first party. 
In para 6 they state that they made the 
demand to the Agent. In the relief portion 
they pray for judgment against the defend- 
ant first party as " Agent of the East 
Indian Railway Company,” In their ap- 
plication of the 24th October, 1922 asking 
for issue of process they describe the defen- 
dant not as Agent but as tbe East Indian 
Railway Company, la filing tbe aefioit 
Court-fee wicn their pUiob on tbe 28th 
October they againrepeafc this description. 

Let us now see what the defendant did. 
The defendant who appeared qn the 2l8t 


43) A.I.R. 1926 Gal. 716-901. 0. 436-39 O.W. 
N. 614-63 0. 783. 


November, 1922 was not tbe Agent but 
the Company. The defendant who filed 
the written statement on the 3rd January 
was again not the Agent, but the Company 
and no objection was taken to the com- 
petency of the suit until the 12thDooemhar, 
1923. It is pointed out by the appellant 
that if that ground had bean taken at the 
earliest moment the error could easily have 
been reoiedied within the period of limita- 
tion which appears to have not expired till 
about February 1923. In reply it is urged 
on behalf of tbe respondent that para. 1 
of the written statement docs take the 
objection. That paragraph runs as fol- 
lows : — That the suit as framed is not 
maintainable.” It is clear, however, from 
the fact thattha Railway Oompanyappeared 
on the 2lst November and also filed a 
written statement that this objection had 
reference, not to the designation of the 
defendant but toother grounds upon which 
the suit of the plaintiff’s was liable to fail. 

Let us next see what the Court did. 
In the order sheet it describes the suit 
as one between Radhe Lai, plaintiffs and 
the East Indian Railway Company and 
others defendants. On the 2 1st November, 
1922 the Court accepts a petition from the 
Railway Company for time and on the 
3rd January, 1923 it accepts the written 
statement nob from the Agent bub from the 
Company. It iw true that process was 
issued upon the Agent bub that was clearly 
in consequence of the provisions of Sec- 
tion 140 of the Indian Railways Act. 

It is clear, therefore, that the plaintiffs 
the Company and the Court till the 13bh 
December, 1923 all thought that the suit 
against the Ageat was but against the 
Railway Company. 

Is this, therefore, a oase in which the 
plaintiffs have deliberately chosen bo pro- 
ceed not against the principal but his 
servant? Clearly the plaint differs from 
that in East Indian Railway Company v. 
Ram Lakhan Bam (2) for here in the 
prayer portion tbe plaintiffs claim against 
the defendant first party as Agent and they 
make it clear that they desire to proceed 
against the corporation and not against the 
Agent in bis personal capacity. 

la my opinion the facts of this oase are 
such that the decision in E Indian Rail- 
way Company v. Ram Lakhm Bam (2) has 
no application. 

There was evidence on which the Sub- 
ordinate Judge could find that this was a 
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ease of mig-desoripbfon and his finding is 
oonclnsiye. 

The appellanfc also urges that the Munsif's 
orders of the 2186 November, 1922 and of 
the 3rd January 1923 are really orders 
Bubstituting the Bail way Company as a 
defendanfi in the suifc. Order I, rule 10 
of the Civil Procedure Code, would, there- 
fore, apply and no question of limitation 
would arise. It is true that rro formal 
amendment of the plaint was made. This 
should have been done but the omission 
was an irregularity and I do not think it 
vitiates the order of the Subordinate Judge. 

With regard to the general question 
as to what is the correct way of designating 
the defendant in a claim against a Railway 
Company the point has been argued but it 
is unnecessary to deal with it in detail. 

The Civil Procedure Code, 1882 and the 
present Code both contemplate that a re- 
gistered corporation should be described 
by its official name and title. In tne case 
, of an unincorporated or unregistered Com- 
pany tbo names of the individuals must be 
given or the ordinary name by which the 
Company is known and under which it 
carries on its business. There are companies 
constituted by Statute which are permitted 
to sue or bo sued in the name of an officer or 
trustee. As to this class provision is made 
in section 435 of t he Code of 1882 but Order 
XXIX of the present Code of 1908 ie silent. 
The otnissicr, however, is remedied in the 
Appendix to the Code which makes it clear 
that this class of Company may be sued 
through the designateii officer. Therefore, 
in the case of the East Indian Railway the 
proper nanrio under which the Company 
should be sued is the name and style under 
which it carries on its business. A suit 
against the Ai^ent would be incompetent 
and would fix no liability upon the Com- 
pany. The Company has no registered 
office in India but the Indian Railways Act 
provides that an officer rained the Agent 
may bo appointed in India upon whom 
service may be made of all notices and 
processes adt^reesed to the Company. The 
appoin.t noent of such an officer, however, 
does not in any way relieve the plaintiff of 
the duty of suing the proper person and 
of correctly describing him. 

If a plaintiff deliberately chooses to sue 
not the Company but the Agent he cannot 
by any decree which be obtains in the suit 
bind the Company. If, however, upon a fair 
reading of the plaint it ismadotoutthattbe 


description of the defendant is a mere ^ 
error and that the Company is the real 
defendant then the suit may proceed 
against the company. 

Here the Railway did in fact appear and 
conducted the cases till the 12tb December 
1923 on the footing that they were the real 
defendants in the suit. 

In these oircumstanoes the judgment of 
the learned Judge of this Court must bo 
set aside and the appeal must be decreed 
with costs. The order of the Subordinate 
Judge will be restored and the case will 
proceed to trial as directed by him. 

Kulwant Sahay, J. I agree. 

Appeal accepted. 
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DAWfcON-MlLLKB, C.J., AND 
MaCPHERtiON, J, 

Mt. Bibi Wajibunnissa Begum — Plain- 
tiff-Appellant., 

V. 

Babu Lai Mahtcn and others — Defen- 
dants RespoDdents. 

Second Appeal No. 1070of 1922, decided 
on 18ih June 1925, against the decision ol 
the Sub Judge, Patna, dated 12th JunOi 
1922. 

(a) Bengal Tenancy Act 118S6). S. 46, Sub-8. T 

at fHhanced tale *5 payable ;rt.m ihe date 
of accepiance of agtetment, 

Thc^ eob^Dced rent is payable by the tenant from 
the date ^^heu be agrets to pay the rent detet- 
miued by ihu Coutt. Although 8ub 8. (7) does 
not in terms eay from what date the enhanoed 
rent should be payable yet, as his liability to pay 
the enhanced rent only arises by reason ot tiiB 
agreement, it seems iaipoBsiblo to bold ihat he 
was under any liability to pay reut at thoeubauGed 
rate before that date, [P. 46, Col. 1 ] 

(b) Btngal Tenancy Act \16b5), 8 6i— Bonafide 
depobii of whole amount is vaUa ihough in fact 
less than due. 

Where there has been a Bona fide deposit in 
respeot of the whole amount due at the date ol the 
deposit and not merely in respeot of a portion 
thereof, the deposit is validly made under the 
seotiOD, even though it should turn out that the 
whole amount due bad not been , deposited. 30 
O.L.J. 163, Foil. [P. 46, Col. 1.] 

S, Ahmed, G. Das, A. L, Das, Oupta^ 
A. H, Fakhruddin, K. Husnatn and 27. 
Husnain-x-iot Appellant. 

P.. 0. Manuk and A. 27. Das—for Res- 
pondents. 
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Dawson»Miller, C. J: — The suit out of 
wbioh this appeal arises was iustituted by 
the Piaintiff on the 4th May 1921 olainiiDg 
rent from the Defendants in respect of 
a holding of 7 bighas 5 cottas of land in 
Patna for the years 1325 to 1327 F. and 
for the Pous and Chaifi kists of 1328 F. 
together with damages at 25 per cent, per 
annum. The rent was claimed at the rate 
of Ks. 252-13*0 per annum. 

The main defences to the action were 

(1) that the amount of rent recoverable 
was Bs 102 per annum and that for the 
years 1325 to 1327 F. the rent at that rate 
bad been deposited in Court under the 
provisions of section 61 of the Bengal Te- 
nancy Act and a receipt obtained under the 
provisions of section 62. sub-section (2) and 
that the rent claimed for 1328 F. was not 
payable until Bhado in that year correspon- 
ding to September 1921. wbioh date bad not 
arrived when the suit was instituted, and, 

(2) that the suit was barred by limitation 
under the provisions of Schedule III, 
Article 2 (a) of the Bengal Tenancy Act, 
having been brought more than six months 
after the date of service of notice of the 
deposit. 

It appears that in 1917 the Plaintiff 
attempted to eject the Defendants as 
trespassers but it was decided by the High 
Court in April of that year that the status 
of the Defendants was that of non occu- 
pancy raiyats. The rent then payable was 
Es. 102 per annum. On the 13tb July, 
1917 the Plaintiff hied in Court an 
agreement under the provisions of 
section 46 of the Bengal Tenancy Act for 
the payment of an enhanced rent at the 
rate of Rs. 379 per annum and on the 18th 
July, 1917 (9tb Sawan 1324) the agreement 
was duly served on the Defendants. The 
Defendants refused to execute tbeagreement 
and on the 5th November, 1917 the Plaintiff 
instituted a suit before the Munsif of Patna 
for ejectment of the Defendants under 
section 46 16) of the Act. Under the provi- 
sions of sections 46, sub' sections 16 to (10) 
if the raiyat refuses to execute an agreement 
tendered to him under the earlier provisions 
of the section^ and the landlord thereupon 
institutes a suit to eject him, the Court 
shall deteruaine what r^nt is fair and 
equitable for the bolding. If the raiyat 
agrees to pay the rent so determined he 
shall be entitled to remain in occupation of 
bis holding at that rent for a term of 5 
years from the date of the agreement but 


on the expiration of that term shall be 
liable to ejectment unless be has acquired 
a right of ocoupanoy. But if the raiyat 
does not agree to pay the rent so deter- 
mined, the Court shall pass a decree for 
ejectment and a decree for ejectment so 
passed shall take effect from the end of 
the agricultural year in which it is passed. 
The suit for ejectment was not decided by 
the Munsif until the 4th February, 1920 
when be found that a fair and equitable 
rent for the holding was Ra 252* 13 0. 
On the 12th February, 1920 a no-tioe was 
served on the Defendants to accept and 
pay the rent found to be fair and equitable 
but they do not appear to have agreed to 
pay the rent at the rate found by the 
Munsif. The Munsil’s judgment has not 
been produced before us but it may be 
assumed that be passed a decree for 
ejectment in accordance with the provisions 
of section 46 (8) of the Act. No steps 
however, were taken to eject the tenants 
and they remained in possession without 
any agreement to pay the rent determined 
by the Court. I think the plaintiff was 
entitled to put them to their election but 
she failed to do so, and no agreement was 
come to by the tenants to accept the new 
rent determined by the Court until a year 
later as will presently appear. 

The defendants appealed from the 
Munsif's decision to the Subordinate 
Judge. On the 19th September, J920 the 
appeal was dismissed. The defendants 
then preferred a second appeal to the High 
Court and applied for a stay of execution 
of the decree for ejectment. They were 
in this difficulty that if they refused to 
agree to pay the rent found equitable, they 
would be liable to ejectment before the 
decision of the High Court on appeal. If 
they agreed to pay the rent found 
equitable they considered, rightly or 
wrongly, that their appeal to the High 
Court could not proceed. In the result 
they agreed to pay the rent found fair 
and equitable by the Court stipulating that 
it should be subject to the result of their 
appeal then pending in the High Cqurt. 
Their agieement is dated the 10th 
February. 1921, oorresronding to the 
18th Magb 1328 F. The appeal in 
the High Court was decided on the 
3rd January, 1923, the decision of the 
lower Courts being affirmed and the 
appeal dismissed. Pending this litiga- 
tion, the objoet of which was to fix a fait 
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and equitable rent which the defendauts 
could only refuse to pay under pain of being 
ejected, the defendants deposited in Court 
under the provisions of section 61 of the 
Act the rent due at the old rate, namely, 
Bs. 102 per annum, a short time after the 
expiration of each 6f the three years 1325 
to 1327 and notices of the deposit were 
serve i upon the Plaintiff on each occasion 
shortly after the deposit was made. The 
notices of the deposits for 1325, 1326 and 
1327 were served upon the plaintiff on the 
15th Daoember, 1918, 15th December, 
1919 and the 24th Daoember 1920, respec- 
tively. 

The first question for determination is 
from what date is the enhanced rent pay- 
able. The Plaintiff contends that under 
section 46, sub-section (7) the enhanced 
rent is payable from the 18bh July, 19L7 
when the agreement mentioned in sub- 
, section (1) served upon the tenants. 
fluh-seotioQ (7) reads as follows : — " If the 
raiystt agrees to pay the rent so determined " 
(that is, the fair and equitable rent deter- 
mined by the Court in a suit for ejectment 
mentioned in sub section 6), he shall be 
entitled to remain in occupation of his 
holding at that rent for a term of 5 years 
from the date of the agreement under the 
conditions mentioned in the last foregoing 
section, unless he has acquired a right of 
occupancy. ” Her contention is that the 
date of the agreement there mentioned has 
reference to the agreement tendered to the 
tenant under sub-section (1). It is urged 
that it would be unjust where the rent is 
below the fair and equitable rate and the 
landlord claims enhancement under the 
earlier clauses of the section to allow the 
tenant by refusing to pay an enhanced 
rent, to continue in possession at the old 
rate until a suit has been brought and a 
fair rent determined which, as in this 
case, might take a long time, and that 
once the fair rent has been determined by 
the Court it should take effect from the 
date when the enhancement ^was first 
claimed and an agreement tendered under 
the earlier clauses of the section. The 
defendants, on the other hand, contend 
that the date of the agreement in sub-sec- 
tion (7) must refer to the earlier words of 
that sub-section which contemplate an 
agreement by the raiyat to pay the rent 
determined by the Court. They point out 
that the agreement mentioned in the earlier 
sub-sections (1) to 15) is merely a doou* 


ment tendered to the raiyat for execution 
which he may or may not execute at his 
option and that in fact, until executed, it 
is no agreement at all, and that if sub* 
section <7) intended bo refer to the date 
when that agreement was tendered, it would 
have said so. Moreover the document 
tendered would not bear any date until its 
actual execution. They further point out 
that under sub-section (3) if the agreement 
referred bo in sub sections (1) and (2) had 
been aooepted and executed by the tenant 
it would not take effect until the oom- 
menoement of the agricultural year next 
following, and there is no reason for sup- 
posing that where a raiyat agrees to accept 
the equitable rent found by the Court after 
a suit for ejectment, that agreement should 
taka effect from an earlier data than would 
have been the case had he accepted the pro- 
posal put forward by the landlord before 
litigation took place. Moreover the agree- 
ment tendered under section 46, sub-sec- 
tion 11) was to pay rent at the rate of 
Rs. 379 and it would be unjust that having 
refused to pay that rent, but afterwards 
having accepted a smaller rate determined 
by the Court, ho should have to pay the 
enhanced rent from the date when the 
larger rate was unjustifiably demanded. 
Much may be said on purely equitable 
grounds as to what the law ought to be, 
but wo must interpret the section accord- 
ing to the natural meaning of the words, 
unless such interpretation would lead bo 
a manifest absurdity wbloh it may be 
presumed the legislature did not intend. 

It may be observed that section 46 refers 
to two separate and distinot matters. 
The first five sub-sections contemplate an 
amicable enhanoement of the rent of a 
non-oo8Upanoy raiyat without litigation. 
The landlord proposes an enhanced rent 
and benders to the raiyat an agreement to 
pay that enhanced rent which he may or 
may not execute at his option. If he 
aocepfca the proposal than the enhanced 
rent takes effect from the beginning of 
the next agricultural year. If he does not 
accept it then the landlord may sue for 
ejectment. The sixth an|I subsequent 
sub- sections relate to the procedure to be 
adopted where, a suit for ejeobmeab has 
been brought. They provide that before 
ordering ejectment the Court shall deter- 
mine what is a fair and equitable rent. 
If the raiyat refuses to pay the rent so 
(oaod then ha may be ejected, but it seems 
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perfectly clear that be would uot be liable 
for anythiog more than the origiual rent 
upto the date when be was ejected. If, 
on the other band, be agrees to pay the 
rent so determined he shall be entitled to 
remain in occupation of his bolding at that 
rent for a term of 5 years from the date 
of the agreement. It seems to me clear 
that the date of the agreement there men- 
tioned is the date when be agrees to pay 
the rent found by the Court. There would 
appear to be no more reason why he 
should pay that enhanced rent from an 
earlier date, if be accepts it, than there 
would be why be should pay an enhanced 
rent if he refuses to accept it and renders 
himself liable to ejeotn ent. The agree- 
ment in this case was dated the 10th 
February, 1921, and, in my opinion, the 
enhanced rent became payable from that 
date. The result is that unless the suit is 
barred by limitation the rent payable by 
the tenants was at the rate of Bs. 102 up 
to the 10th LVbruary 1921 which corres- 
ponds to the 18th Magh 1328 F. and the 
rent payable after that date is at the rate of 
Rs. 252' 13*0. The learned Subordinate 
Judge considered that the enhanced rent 
was not claimable until the 3rd January, 
1923 when the High Court finally dismiss- 
ed the appeal in the ejectment suit. But 
it seems clear that the enhanced rent is 
payable at the latest from the date when 
the raiyafc agrees to pay the rent deter- 
mined by the Court. Sub-section (7) does 
not in terms say from what date the 
enhanced rent should be payable. It 
merely states that the raiyat shall be en- 
titled to remain in occupation of his bold- 
ing at the enhanced rent for a term of 
5 years from the date of the agreement. 
But, as bis liability to pay the enhanced 
rent only ariges by reason of his agree- 
ment, it seems to me impossible to hold 
that he was under any liability to pay rent 
at the enhanced rate before that date. 
The fact that the defendants did not in 
fact agree to pay the enhanced rent until a 
much later date than that on which they 
might have been put to their election 
appears to h%vo been due to the failure of 
the plaintiff to insist upon her rights. She 
could have *oompelled the defendants to 
pay the new rent or submit to ejectment as 
soon as the Munsirs decision w^s given 
unless the Court ordered a stay, which 
would only he granted on terms protecting 
the plaintiff’s rights. 


It remains to consider whether the 
claim is barred by the special limitation 
prescribed in Schedule III of the Act. If 
the limitation there prescribed applies to the 
facts ot the present case then it is clear 
that the claim for rent for the years 1325 
and 1326 F, is time*barred, for the notices 
of deposit for those years were served on 
the ISth December, 1918 and the 15th 
December, 1919 respectively. The notice of 
deposit of the rent for the year 1327 was 
served on the 24th December, 1920 and 
the learned Subordinate Judge considered 
that the claim for rent for that year was 
also barred. It appears to have escaped 
bis notiioe, however, that the present suit 
was instituted within siz months of the 
24th December. 1920, namely, on the 
4th May 1921, any it was conceded in 
argument before us that the rent for that 
year is not barred. 

The appellant, however, contends that 
the claim for rent for the two previous 
years is not time-barred on the ground 
that Ibt requirements of section 61 of the 
Bengal Tenancy Act were not complied 
with. The section provides that in cer- 
tain cases, which are applicable in the 
present instance, the tenant may present 
to the Court having jurisdiction to enter- 
tain a suit for the rent of bis holding an 
application in writing for permission to 
deposit in Court the full amount of the 
money then due. The application must 
state the grounds upon which it is made 
and shall contain certain particulars as to 
the name of the person to whose credit the 
deposit is to be entered and it shall be 
signed and verified in the manner pres- 
cribed by section 52 of the Code of Civil 
Procedure. Under section 62, if the Court 
accepts the deposit, it shall give a receipt 
for it under the seal of the Court and the 
receipt so given shall operate as an 
acquittance for the amount of the rent 
payable by the tenant and deposited as 
aforesaid in the same manner and to the 
same extent as if that amount of rent had 
been received by the person entitled to it. 
It is pointed out on behalf of the appellant 
that as the rent was not deposited until 
the end of the year, interest became pay- 
.able from the dates of the different kists 
in each year and the amount of interest 
was not d3posited. It has been found 
that the rent was payable not at the end 
of each agricultural year but kist by kist 
and this is u€ longer disputed. It follows, 
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therefore, that at the end of the year some 
interest would be due upon the unpaid 
iustalmeuts and as the interest was not 
deposited it is contended that the defen- 
dants oannot be taken to have made a valid 
deposit under section 61 of the full amount 
of the money then due. The limitation 
only applies to oases where the deposit 
was made under section 61 and if no 
deposit was made within the meaning of 
that section the limitation period oannot 
apply. The question for determination is 
whether the deposit made in the oiroum- 
stances stated was a sufficient oomplianoe 
with the section. The learned Subordi- 
nate Judge considered that even if the 
amount deposited fell short of the sum 
. actually due to the landlord at the date of 
the deposit it was a sufficient oomplianoe 
with the section. In support of his find- 
ing he relied upon the case cf Sasibhusan 
Dey V. Umakanta Dey (1). In that case 
the previous decisions of the same Court 
were reviewed and the meaning and effect 
of the section was considered at length. 
The Court consisting of Mookerjea and 
Beaohoroft, JJ., held that, whore there has 
been a bona fide deposit in respect of the 
whole amount due at the date of the de- 
posit, and not merely in respect of a por- 
■ tion thereof, the deposit is validly made 
under the section, even though it should 
turn out that the whole amount due had not 
been deposited. In my opinion that case 
was rightly decided. The section appears 
to me to provide for the case of a bona fide 
deposit of what the tenant considers to 
be the full amount of the rent due at the 
time of deposit. The deposit, however, 
must he in respect of the whole rent due 
and not in respect of a portion only. It 
may well happen that there is some differ- 
ence between the landlord and the tenant 
as to the amount of rent payable. In such 
a case the landlord might refuse to accept 
a sum which he considers falls short of 
the rent payable. One of the oases to 
which the section applies is where the rent 
has been tendered to the landlord and he 
has refused to accept it or grant a receipt. 
That might well happen where there was 
a bona fide dispute between the parties as 
to the actual amount payable. In the pre- 
sent case the tenants were contending 
that the rent was due at the end of the 

. 

U) (19U) 19 O.W.N. 1113-26 I.C. 171-20 
O.L J. 163. 


agricultural year and not hist by kist. If 
they were right in that contention no in- 
terest would be payable upon the earlier 
kists. The bona fides of the tenants in this 
case has not been impugned although the 
Court has decided that the rent was pay- 
able quarterly and not annually. It seams 
to me that the intention of the legislature 
was that where a bona fide deposit has 
been made in respect of the whole rent due, 
then the matter must be decided by suit 
at the instance of the landlord within six 
months of the receipt of the notice. 
U nder section 62 a receipt given for the sum 
deposited acts as an acquittance to the 
extent of the amount deposited and the 
landlord can take the deposit out of Court 
and sue for the balance if he contends 
that the total amount due has not been de- 
posited, and I think that the intention 
was that in such a case the dispute 
between the parties should be promptly de- 
cided, otherwise the landlord cannot ques- 
tion the sufficiency of the amount paid 
into Court. If the Appellant’s contention 
be accepted it would follow that section 62 
could not operate if the amount paid in 
were less by a few annas than the amount 
actually due and no valid acquittance 
could be given to the tenant. Again if the 
Appellant’s contention be accepted it is 
difficult to see in what case the period of 
limitation prescribed would be effective, 
for if the whole amount actually due must 
be paid in, so as to create a valid deposit 
under section 61. it follows that any suit by 
the landlord, whether brought within six 
months or at a later period to recover the 
rent, must prove infructuous and there is 
no necessity for prescribing a period of 
limitation. If, on the other hand, the de- 
posit of a smaller sum than that actually 
due is not a valid deposit within the mean- 
ing of the section, again the limitation 
prescribed is of no effect. In mv opinion 
the case of Sasibhusan Dey v. Umakanta 
Dey (1) was rightly decided and applies to 
the facts of this case. I think the claim 
for rent for the years 1325 and 1326 is 
barred by limitation and for the year 1327 
the Plaintiff is entitled to recover kist by 
kist at the old rate of Rs. 102 with interest 
at 12 per cent, credit being given for the 
amount deposited. With regard to the 
rent for the two kists of 1328 this is also 
recoverable at the old rate up to the 10th 
February, 1921 and after that date at the 
rate of Bs. 252-13 0 together with interesii 
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al 12| per oent. The Defendants are 
willing that the amount paid into Court 
tor the years 1325 and 1326, and which we 
are told is still in deposit, should be paid 
out to the Plaintiff in satisfaction of the 
rent for those years notwithstanding the 
bar. Thera will therefore be an order 
that the sums deposited for the years 1325 
and 1326 be paid out to the Plaintiff. She 
will also be entitled to take out of Court 
the deposit made for 1327 in part satis- 
faction of her claim for rent for that year. 
The decree of the lower Appellate Court 
will be varied in accordance with the deci- 
sion above arrived at. The Appellant has 
failed upon each of the main points argued 
before us but has succeeded in so far as 
the rent for 1327 is concerned and has suc- 
ceeded in part as to the date from which 
the enhanced rent shall be payable. She 
has gained little advantage in so far as 
the rent for 1327 is concerned as this has 
been found to be payable at the old rate 
and the sum deposited could have been 
baken out of Court by her at any time. In 
the circumstances I think that the parties 
should each bear their own costs of this 
appeal. 

Macpherson, J. I agree. 

Decree varied. 
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Kulwant Sahay, j. 

{Kumar) Bameswar Narayan Singh — 
Defendant' Appellant 

V. 

Mahabir Prasad and others — Plaintiffs- 
Respondents. 

Appeal No. 643 of 1922, decided on29bh 
April, 1925, from the Appellate Decree of 
the Sub. Juoga, Ranchi, dated 12th 
April, 1922. 

Chota Nagpur Tenancy Act {VI of 1920), S. 231 
-^8uit to set aside an execution sale on the ground 
of fraud is governed not by 8. 281 but by Limita- 
tion Act, Art. 95. 

B. 914 suit to set aside a sale under Ohap- 

ker 16 of the Aot except on the ground of fraud or 
want of jupsdiotion. 3* 958 oontains a provision 
similar to (hat in 8. 914. ^These seotions do not* 
create right to institute a suit to set aside a sale for 
a holding made under the Aot. They ^ar the iosti- 
tutioD ol suoh a suit ezoept on (he ground of fraud 
or want of jurisdiotiou. The right to iustitute a 
suit to set aside a sale has not been created bat 
luiB been taken away nader the proyiiions of these 


seotions. The right exists in a person to bring a 
suit to set aside a sale under the general law and 
it was taken away by those seot^ona except the 
right to bring a suit on the ground of the fraud or 
want of jurisdiotion. Therefore a suit to set aside 
an exeoaiion sale on the ground of fraud is not a 
suit instituted under the provisions of the Obota 
blagpur Teu^noy ict as ooutemplated by 8. 931 
of the Aot ; and oonseqaently the period cf limita- 
tion is not the one provided by (bat seotion but 
the one provided by Art. 95 of the Limitation Aot 
and the period of limitatioa is three years from 
the time when the fraud beoame-known to the 
plaintiffs. [P 48, Ool 1.] 

B. G. De — for Appellant. 

N. Boy and Satdeo Sahai — for Raapoud- 
euts. 

Judgment : — This is an appeal by bhe 
defendant against the daoiaion of the Subor- 
dinate Judge of Ranchi reversing the 
deoision of the Munsif of Haziribagh and 
decreeing the plaintiffs' suit. The suit was 
for setting aside a sale of a raiyati holding 
held under the provisions of the Ohota 
Nagpur Tenancy Aot. The sale was soughb 
to be set aside on the ground of fraud. The 
defendant who was the landlord and the 
purchaser in the execution sale denied 
that there was any fraud and contended 
that the suit was barred by limitation. 
The learned Munsif who tried the suit held 
that there was fraud on the part 
of the decree-holder and that the sale was 
vitiated on the ground of suoh fraud ; he, 
however, dismissed the suit on the ground 
of limitation. On appeal by the plaintiffs, 
the learned Subordinate Judge has held 
that the suit was not barred by limitation 
and has accordingly decreed the suit and 
set aside the sale. Against this deoision the 
defendant has oome up in Second Appeal. 

The principal question for decision in 
this appeal is as to whether the suit was 
barred by limitation. The sale in execution 
of the decree obtained by the appellant 
took place on the 3rd of December. 1917. 
The plaintiffs’ case is that the entire 
amount due under the decree had bean paid 
off and the appellant acted fraudulently in 
getting the sale confirmed, and that ha 
came to know of the fraud for the first 
time on the llbh November, 1919, when 
possession was delivered to the appellant. 
The suit was instituted on the 10th July, 
1920. The Munsif held that the period of 
limitation was one year and that tba 
plaintiffs had knowledge of the sale beyond 
one year from the date of the suit and tbak 
the salt was accordingly barred by limita- 
tion. Ha* did not in bis judgment state 
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under ^vbat provision of tbe law he 
held tbe period of limitation to be 
one year. Tbe learned Subordinate Judge 
on appeal was of opinion that the period 
of limitation applicable to tbe suit was the 
one provided for in Article 95 of the Ist 
Fobedule to the Indian Limitation Act. It 
has been oontended. however, on behalf of 
the appellant that the present suit was 
governed by section 231 of the Ghota 
Nagpur Tenancy Act and that the 
period of limitation was one year from tbe 
date of the accrual of the cause of action 
and that upon tbe finding of the Munsif the 
cause of action accrued to the plaintiffs at 
leaston 8th April, 1918, if not earlier, and 
that the suit being instituted beyond one 
year from that date was barred by limita- 
tion. Now, in order tc make the provisions 
of section 231 applicable to tbe present suit 
it must first he established that the suit 
was one instituted under the Obota Nagpur 
Tenancy Act, The learned Subordinate 
Judge is of opinion that section 231 has 
DO application to tbe present case inasmuch 
as the suit was not one under the Act. I 
am of opinion that tbe learned Subordinate 
Judge was right and that the present suit 
is not one under the Chota Nagpur Tenan- 
cy Act. Belianoe has been placed by tbe 
learned Vakil for tbe appellant upon tbe 
provisions of sections 214 and 258 of tbe 
Obota Nagpur Tenancy Act and it has been 
contended that the present suit is one 
under the previsions of those sections. I 
am of opinion that this contention is un- 
sound. Section 214 bars a suit to set 
aside a sale under Chapter XVI of tbe 
Act except on tbe ground of fraud or 
want of jurisdinfcion. Section 258 con- 
tains a provision similar to that in sec- 
tion 214. These sections do not create a 
right to institute a suit to set aside a sale 
of a holding made under the Act. They 
bar tbe institution of such a suit 
except on the ground of fraud or want 
of jurisdiction. The right to institute 
a suit to seo aside a sale has not been 
created but has been taken away under 
the provisions of these sections. The right 
exists in a per>on to bring a suit to set 
aside a sale under tbe general law and 
was not couftned under the provisions of 
the Chota Nagpur Tenancy Act and such 
right was taken :iway by these sections 
except the right to bring a suit on the 
ground of fraud or want of jurisdiction, 
Tbe present suit was, therefore, not a suit 


instituted under the provisions of the 
Chota Nagpur Tenancy Act as contemplat- 
ed by section 231 of the Act ; and conse- 
quently the period of limitation is not the 
one provided by that section but tbe one > 
provided bv the Indian Limitation Act. 1 
am, therefore, of opinion that tbe suit 
must be governed either by the provisions 
of Article 12 or by those of Article 95 of 
the let schedule to the Indian Limitation 
Act. In my opinion tbe suit being for a 
relief on tbe ground of fraud tbe Article 
applioahie is 95 and not Article 12 of the 
Limitation Aoc, and the period of limita- 
tion is therefore three years from the 
time when tbe fraud became known to the 
plaintiffs. In the present case the suit was 
brought within three years even from the 
date of the sale and was evidently within 
time. 

It has next been argued that there was 
no fraud as alleged in tbe plaint. I am of 
opinion that tbe appellant cannot be 
allowed to raise this question in Second 
Appeal. It was found by tbe Munsif 
that there was fraud on tbe part of 
tbe defendant and that finding was 
not challenged by the defendant before 
the Subordinate Judge as is expressly 
stated in the decision of the Subordinate 
Judge. It has been contended that tbe 
fraud alleged was not in bringing about 
the sale but in getting the sale confirmed 
after receipt of the entire amount of the 
decree ; and it is pointed out that under 
the provisions of the Chota Nagpur Tenancy 
Act a sale is not required to be confirmed. 
No doubt, there ie no provision in tbe Act 
for confirmation of sale snd in Lai Nil- 
viani Nath Sahi Deo v. Bat Bahadur 
Baldeo Das Birla (1) it was held by 
this Court that there was no provision in 
tbe Act for confirmation of a sale. Refer- 
ence was made in that case to the 
expression” confirmation of sale” ocour- 
ing in clause td) of section 209 of 
the Act ; but it is noticeable that the word 
" date ” was substituted in this clause for 
the word '* confirmation by the Bihar 
and Oris8=fc Act (V of 1920) and tbe word 
“ confirmation ” now no longer occurs in 
this section. The question of fraud, how- 
ever, was not raised by the appellant in 
tbe lower Appellate Court, and I am of 
opioioD th%l the appellant cannot be allowed 


(1) (1930) l P.L.T. i46-fi Pat. L. J. 101-55.1.0. 
37-1920 P.H.G.C. 78. 
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to raise the question here in this Second 
Appeal. The only point argued before the 
Subordinate Judge was the question of 
limitatioD and this question appears to 
have been oorreotly decided. 

This appeal is dismissed with oosts. 

Appeal dismissed. 


AIR. 1926 Patna 49. 

Kulwant Sahay, j. 

Oanesh Lall — Defend ant- Appellant 

V. 

Bisesar Pandey — Plaintiff-Respondent. 

Appeal No. 604 of 1922, decided on the 
6 th April, 1925, against the Appellate 
Decree of the Sub-Judge, Patna, dated 5th 
June, 1922. 

(a) Civ* Pro. Cods, 8, 100 -‘Construction of a 
titU deed 4s a question of Law, 

The GODStrootioD of a dooument of title is a 
point o! law. [P. 49, Ool. J.] 

(b) Cxv. Pro. Code, 8. 100— Misreading of docu- 
mentary evidence— Finding is not binding. 

Where a finding of fact is based on a piaoe of a 
dooumtnttiiy evidenoe whioh has been oompletely 
misread bv the Court, the fiadiof’is not binding in 
second appeal, [P. 61, Col. 1,] 

P. G. Manuk and Anand Prasad — for 
Appellant. 

N. N* Sen — for Respondent. 

Judgment : — This is an appeal on 
behalf of the defendant and arises out of a 
suit brought by tbe plaintiffs-respondents 
for a declaration that the defendant has no 
right to open doors on the south of his 
house marked E in the sketch map filed 
with the plaint on a lane marked E in the 
map, on an allegation that the said lane 
was tbe private property of tbe plaintiffs 
and of the owners of the houses marked 
B and C in the sketch map. 

The defendant denied the title of the 
plaintiffs to the lane and asserted that it 
was a public lane to whioh tbe plaintiffs 
had no exolusive title and that the defen- 
dant bad as much right to tbe lane as tbe 
plaintiffs had, and that he bad tbe right to 
Open the doors at the points marked G 
and H iii%the sketch map towards south 
of his opening on the lane. 

The leaVned Muusif found that the plains 
tiffs had got no right to the soil of the lane 
and that they had only a right pf way over 
it. Hb was of opinion that the lane was 
not a public lane aa alleged by the defen- 
1926 P/7 & 8 


dant but that it was a blind lane terminat- 
ing at the sonthern extremity of the bouse 
marked A in the map He held that the*^ 
lane was not a private lane of the plaintiffs 
only but that the defendant had also tbe 
right to use it. He aooordiogly refused to 
give a decree to the plaintiffs restraining 
tbe defendants from opening his doors at 
the points G and H and dismissed the* 
suit. 

On appeal the learned Subordinate Judge 
has decreed the suit and has made a 
declaration that the defendant has no right 
to open tbe doors at the points Q and H 
or to open any other door into the lane* 
marked B in the map whioh he declared to^ 
be tbe private lane of the owners of the 
houses A, B and 0 in the sketch map filed 
with the plaint. 

Against this decree the defendant has 
come up in second appeal to this Court. 
It 18 contended on his behalf that the 
learned Subordinate Judge has made a 
mistake of record in considering the docu- 
mentary evidenoe in the case and has also 
put a wrong construction upon Bx. 5 
which is tbe title-deed of tbe plaintiffs. 

On referring to the sketch map filed with 
the plaint, it appears that the plaintiffs’ 
house marked A lies to the oast of the 
defendant’s bouse marked F. South of the 
plaintiffs’ bouse is the house of Mabadeo 
Pande marked B and to the sooth of 
Mabadeo Panda’s house is the house of 
Basant Misser marked 0. Between the 
house of Mabadeo Pande and the defen- 
dant’s house there is a lane whioh is said 
to be a oontinuation of the disputed lane 
marked E lying to the south of the defen- 
dant’s house marked F. 

Tbe learned Subordinate Judge agrees 
with the Munsif that tbe oral evidence 
with regard to the ownership of the lane 
is not satisfactory ; but he was of opinion 
that the documentary evidenoe adduced by 
tbe plaintiffs was distinctly in favour oC 
the plaintiffs and established their title ta 
the lane. The first dooument that the 
learned Subordinate Judge considers is 
Bx. 5 a kabala dated the 30oh August, “ 
1872. This is a title deed of the plaintiffs 
and the construction of this document is a 
point of law whioh can be taken in 
second appeal. By this kabala (Ex. 5) 
Mabadeo Pande, the owner of the house 
marked B, sold a portion of his house to 
the ancestor of the plaintiffs. That portion 
has now been amalgamated with the»^ 



OANBSH IiALIi V. BISBSAB FABDBt 


1986 


50 Fatna 

plaintiffa' old house, and the house marked 
A in the sketch is the old house of the 
plaintiffs amalgamated with a portion 
of the house B purchased under Ex. 
5. The learned Subordinate Judge 
refers to the eastern boundary of the 
portion sold by Ex. 5 which was 
stated to be the house of one Doman 
and from this ha inferred that there was 
DO lane to the east of the plaintiffs* house 
as alleged by the defendant. He then refers 
to a description in the koihala. Exhibit 5, 
to the effect that the main entrance of the 
portion of the house sold lay to the south 
and ho says that this is the entrance as 
shown in the sketch map as being the 
entrance of the house A. This, however, 
does not show the title of the plaintiffs to 
the lane in dispute and there is no question 
of mis-construction of this document and 
the argument of the learned Counsel for the 
appellant that the Subordinate Judge has 
misconstrued the title-deed (Exhibit 5) 
must fail. 

The next document referred to by 
the learned Subordinate Judge is a 
khasra marked Ex. 15 and a map 
marked Ex. 14. This khdSTd and 
the map were prepared in the course 
of a partition suit and it is not a 
khasra made at a public survey as stated 
by the learned Subordinate Judge. Item 
No. 211 in this khasra is the house marked 
0 in the sketch map. This khasra shows 
that the house marked 0 then belonged to 
one Musammat Pano Kuer. widow of 
Dwarka Pande. There are two entries in 
Khasra No. 211. The first entry is that of 
the house now marked 0 as the house of 
Musammat Pano Kuer of which the length, 
breadth and area are given in the columns 
provided therefor. The next entry runs 
thus: "Goshagali for egress and ingress 
westward up to the road ” ; and the length, 
breadth and area of this Goshagali are also 
given separately from those of the house. 
The learned Subordinate Judge on a refer- 
ence to the map finds that this Goshagali 
is the lane marked E in the sketch map 
which is the subject of dispute in the pre- 
sent case. The learned Subordinate Judge 
says that these two documents (Exs. 14 
and 15) show that the title to the lane 
was with the widow of Dwarka Pande who 
was an agnate of the plaintiffs. The 
learned Subordinate Judge says that this 
plot No. 211 is entered in the khasra under 
t|be column headed *'Jagir Bishanprit. etc." 


In this he is clearly wrong. It is not shown 
in the khasra under the column headed 
" Jagir Bishanprit, etc." In fact this 
particular column is left blank against the 
Khasra No. 211. It is contended by 
Mr. Manuk that this is a mistake of record 
and that the finding of the Subordinate 
Judge to the effect that the lane in dispute 
is proved to be the Jagir Bishanprit of 
Dwarka Pande is based on the erroneous 
impression that it is entered in the column 
of Bishanprit. etc.," in the khasra 

and that when there is no such entry in 
the khasra, the whole decision of the 
Subordinate Judge is vitiated as the finding 
is based on a fact which is non-existent. 
Further on in the judgment the learned 
Subordinate Judge observed that although 
the Goshagali was measured as a part of 
plot No. 211 it will appear that it was 
the nikas of Mahadeo Pande and others 
and Musammat Pano Kuer could not 
obviously sell it away. Mr. Manuk con- 
tends that there is an inconsistency 
in the finding of the learned Subordinate 
Judge His first finding being that Pano 
Kuer had a title to the lane, the subsequent 
finding that she could not sell it away is 
inconsistent with that finding, The plain- 
tiffs’ case was that the lane in dispute was 
the brahmottar land belonging to their 
ancestors and to themselves and the learned 
Subordinate Judge has found that this 
allegation is correct under the mis-concep- 
tion that it is described in the khasra under 
the column of " Jagir Bishanprit, etc." 
Thera being no such entry in the khasra 
the finding of the learned Subordinate 
Judge cannot be sustained inasmuch as it 
is based on a mis-reading of the khasra. 
This khasra (Ex. 15) was a very important 
piece of evidence in the case and the learned 
Subordinate Judge relies upon it very 
strongly ; and one does not know what 
would have been his decision if he had 
read the khasra correctly. 

The documents marked Exs. 13 and 7 
which are next considered by the learned 
Subordinate Judge do not prove the plain- 
tiffs’ title to the lane ; they only show that 
the lane was the mkas or passage of egress 
and ingress of the houses of Mahadeo Panda 
and others. The learned Subordinate Judge 
himself observes that the documenls Exs. 7. 
l7, 8, 11 and 12 referred to by him do not 
prove the ownership of the lane to belong 
to the plaintiffs. As regards the sale-deed 
(Ex. 19) the learned Subordinate Judge 
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rafers to the eastern bonndary thereof 
whioh is shown as Qalimai nala BIsesar 
Pande. This is the deed by whioh the 
defendant parohasad the house marked F. 
Bisesar is one of the plaintiffs in this oase 
and from the desoription of the eastern 
boundary of the house marked F the learn- 
ed Subordinate Judge comes to the oonolu- 
sion that the lane in dispute belongs to 
Bisesar Panda. It is, however, pointed out 
by Mr. Manuk that the lane there referred 
to is the lane to the east of the house 
marked F whioh is not in dispute in the 
present case. The dispute relates to the 
lane lying to the south of the house marked 
F and the desoription of the southern 
boundary in this deed Ex. 19 is merely 
gait amad raft, t.e., a lane whioh is a 
passage for ingress and egress. This does 
not show that the lane in dispute belongs 
to Bisesar Pande and the different desorip- 
tions of the eastern and the southern 
boundaries in the same dooument are 
remarkable. 

There is thus a serious error in the judg- 
ment of the Subordinate Judge as regards 
Ex. 15 and, as I have said, it is impossible 
to say what the decision of the Subordinate 
Judge would have been if ha had correctly 
read Ex. 15. Further he has considered 
only one of the boundaries given in Bx. 19 
and has not considered the southern boun- 
dary thereof whioh was very important. I 
am, therefore, of opinion that the decision 
of the learned Subordinate Judge cannot 
be maintained. The decree appealed 
against must, therefore, be sat: aside and 
the appeal remanded to the Subordinate 
Judge for disposal after reconsidering the 
evidence in the case. Costs will abide the 
result. 

Decree set aside. 

Case remanded. 


A.I.E. 1926 Patna 61. 

Maophbrson, j. 

Harbans Narain Singh and others — 
Petitioners 

V. 

Mohammad Sayeed and others — Opposite 
Party, 

Criminal Revision No. 108 of 1925, 
decided on 6th May, 1925, from a*deoi8ioQ 
of the District Magistrate, Monghyr, dated 
11th Febraaryi 1925. 


Grim. Pro. Codi, 8> JtiS—Ordsr passed after 
looking into $vi<^noe and hearing argumnts^ 
Order declaring right of one party to be in poseee- 
ston and forbidding others from interfering with 
the possession is one under 8. Ii5. 

Where a Magistrate, on a polioe report betog 
reoaived that there was a dispute regarding a pieoa 
of land and breaeb of peaoa wah apprehended, 
oAlied for dooumentarjr evidence from the parties, 
heard argameata aud passed an order deelaring 
one party in pcasesaion and directing that if other 
were to obstruct him, prooeediogs under 8. 1 
would be started and referred the parties to oiv 
Court : 

Bald, that the Magistrate acted judicially an 
passed without jurisdiot^on au order whioh b 
could only pass under 8. 146 and therefore i 
should be vacated. [P. 62, Ool. 2 ] 

K. B, Dull and P. C. Bai — for Peti- 
tioners. 

Ntyamat Ullah— hr Opposite Parky. 

Judgment : — This is an application 
against an order dated the lith January, 
1925, of the Sub- Divisional Magistrate o 
Monghyr. 

On 19th November, 1923, an order under 
section 144 of the Criminal Procedure Code, 
was made absolute by a Deputy Magistrate 
of Monghyr against the petitioner, Ilarbana 
Narain Singh and also the opposite party 
Rita Singh with the result that the opposite 
party Muhammad Ishaq was direoted to be 
retained in possession of an area of 30 bighas 
which was the land in dispute between the 
parties or a part of it. The Magistrate 
added that if the parties to the proceeding 
created trouble after the expiry of two 
months, action under section 107 or sec- 
tion 145 of the Criminal Procedure Code, 
would be taken IlarbaDS Narain moved the 
High Court and on Ist February, 1924 this 
Court set aside the order on the view that 
it was not one which could be properly 
made under section 144. The learned 
Judge further direoted as follows : 

**lf there is auy apprehension of a breach 
of the peace it will be open to the Magis- 
trate to take proper proceedings according 
to Jaw.” 

On the 2nd December, 1924, the Police 
submitted a report recommending action 
under section 144 followed by proceedings 
under section 145 in respect of a plot of 40 
bighas (out of a large area of about 163 
bighas) whioh apparently includes the area 
of 30 bighas already mentioned, and show- 
ing the petitioners as first party, Muham- 
mad Saiyid and others as second party, 
Fazal Karim and Ishaq, already mentioned, 
as third party and Rita Singh as fourtlz 
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party. On that report the Sub-Divisional 
Magistrate passed the following order on 
96h December. 

“All parties should appear before me 
with their dooumentary evidenoe on 20th 
December. Meantime they should not 
commit a breach of the peace by going 
to the lands in dispute.” 

On 12th January be “heard the lawyers 
for the first three parties ” and two days 
later passed the order of which revision 
is sought. It runs as follows : — 

' The first party claim the land as 
bakasts but there is no documentary evi- 
denoe in support of their claim that this 
particular land is hakast. The second 
parly claimed settlement of 40 highas of 
the disputed land from the previous mahks 
and produced rent leceipts in support of 
their claim. He was also sued by the late 
Tnahks of 12 annas, etc., share of arrears 
of rent. The third party claims 30 bighas 
out of the disputed land as bis ratyaii 
but the rent receipts filed do not seem to 
be reliable. The fourth party claim to 
be Bub-teoants of the second. 

1 consider that the second party are in 
possession 40 bighas of the disputed land. 
The others are forbidden not {sic) to inter- 
fere with their possessioo. If they do, 
they will be proceeded against under 
sectioo 107, Criminal Procedure Code. 
They bad better go to the Civil Court if 
they have any rights.” 

Mr. K. B. Dutt on behalf of the petition- 
era contends that the order is aiudioialone 
and that this Court has jurisdiction to 
set it aside. On behalf of the opposite 
party it is suggested that the order is a 
judicial one under section 144 which should 
not be set aside as it has spent its force. 

In his explanation the Sub-Divisional 
Magistrate claims that bis order was an 
executive one, and states that he thought 
it necessary before taking action under 
the Criminal Procedure Code, to hear the 
parties but that after bearing them he did 
not consider that any action under the 
Code was necessary. Some support for 
the view that the order is an executive one 
might be derived from the fact that in the 
copy of the order filed with the petition the 
designation “ S. D. 0.” is appended to the 
initials of the Magistrate but those letters 
do not appear in the original. 

If the order was passed by him as a 
Court, the Magistrate manifestly could not 
Avoid responsibility now by pitying that 


be passed the order in an executive capacity 
It is, however, difficult to say wbat the 
order really is. It does not indeed pur- 
port to be passed under section 144 or 
section 145 and the Sub- Divisional Magis- 
trate apparently desired to avoid iseuirg. 
orders under section 144 because this Court 
had set aside a similar order, and also to 
avoid taking proceedings under section 145 
to which the order of this Court pointed^ 
which besides being troublesome too 
often lead to nothing, as they have to be 
set aside on teobnioal grounds. But actually 
the order passed difiera little from the pre- 
vious order which was set aside by this 
Court (except in the fact that it does not 
purport to be made under section 144) and 
that order was set aside on the ground 
that though passed under section 144 it 
was actually one contemplated by sec- 
tion 145 which was passed without observ- 
ing the formalities indispensaible under 
the provision. It is difficult to see that 
the order now challenged is anything else 
than a thinly disguised order under 
section 145. In substanoe, though not in 
form, the Sub-Divisional Magistrate took- 
action under the Criminal Procedure Code 
and once again passed an order under 
section 145. He decided a question of ^ 
disputed possession and forbade inter- 
ference with the possession of the party in 
whose favour be decided, directing the 
opposite parties to the Civil Court. He 
could not do this executively. The mere 
fact that he proposed to enforce his order 
by action under section 107 of the Criminal 
Procedure Code, instead of by a prosecu- 
tion under section 188 of the Penal Code 
hardly affects the matter. A similar refer- 
ence to section 107 bad been made in the 
illegal order under section 144 which this 
Court bad set aside. 1 am constrained to 
the conclusion that the Sub-Divisional 
Magistrate acted judicially and passed 
without jurisdiction an order which he 
could only pass under section 145. 

Tbe Eule is made absolute and the order 
of tbe 14th January is set aside. It is of 
course open to the Magistrate to take any 
proceedings to keep tbe peaoe^ which are 
warranted by law, but he miist face the 
position squarely c^nd realise tb^t an order 
contemplated by section 146 cannot be 
passed by a short cut such as was taken in 
the present instance. 


Buie made absolute. 



1986 


GOKUL TAIWA V. BMPBROtl 


Fittna 5$ 


A.I.R. 1926 Patna 63. 

Kulwant Sahay, j. 

Gohul Tatwa and others — Aocused-Ap- 
plioaDta 

V. 

Emperor — Opposite Party. 

OrimiDat Revision No. 275 of 1924. 
decided on 29th June, 1924, against an 
order of the Sessions Judge, Parnea. 

Cnm. Pro. Codet S. 59—' In hn view ' meam 
' in his presence*. 

The worda “ in hia view” m 8 . 69 mean ** in 
preaenop of ” or “ within sight of ’* and not ** in his 
opinion’*. (P. 63, Ool. 2.] 

S. N. Sahay— ior Applicants. 

The Govt. Advocate — for Opposite party. 

Judgment : — The petitioners have been 
convicted for an ofifanoe under seotion 2‘25 
of the Indian Penal Code and sentencert to 
pay a fine of Rs. 25 each. The prosecution 
story is that on the night of the 27th of 
October, 1923, the complainant Sakhiohand 
Haltvat was roused from his sleep by the 
falling of a box in one of the rooms of his 
house Sakhiohand is said to have got up 
and seen three men running away across 
the courtyard towards the north. Sakhi- 
chand is then said to have gone to the room 
and having perceived the presence of a man 
inside the room closed the door with a 
tatti and shouted “ thief, thief ” upon which 
one Binhai who is one of the accused in 
the present case and two chaukidars Baba 
Jan and Kishuni came followed hy the 
other accused. Binhai and Sakhiohand 
are alleged to have gone inside the room 
and after lighting a lamp to have found 
one Gena Tatwa, a servant of the petitioner 
Gokul Tatwa, hiding himself beside a kothi 
or granary. Sakhiohand is said to have 
arrested GeUa and the petitioners are alleged 
to have rescued Gena from the custody 
of Sakhiohand The petitioners pleaded 
not guilty and stated that the charge 
brought against them was false. The learn- 
ed Deputy Magistrate who tried the case 
found that the nroseoution story was true 
in material partionlars, and he accordingly 
convicted the petitioners and sentenced 
them as jitated above.^ 

Two points have been taken by the learnf- 
cd Counsel for the petitioners. The first 
point jiakeo by him is that upotf the findiugs 
the custody of Gena Tatwa was not lawful 
Secondly, it has bden oontendefd 
4hat Gena Tatwa was tried on the oharga 


of theft and acquitted and it was found that 
he had committed no ofifenoe, and under 
these circumstances a charge of rescuing 
him from lawful custody cannot be 
sustained. 

As regards the first point, s. 59 of the 
Criminal Procedure Code authorises any 
private person to arrest any person who in 
his view commits a non-bailable and cogni- 
zable offence. It has been argued that in 
the present case according to the prosecu- 
tion story Gena Tatwa did not commit any 
non-bailable and cognisable offence in the 
view of Sakhiohand ITahoal and that, 
therefore, the arrest of Gana Tatwa by 
Sakhiohand Haltvat was not lawful. On 
the other band it has been argued by the 
learned Government Advocate that the 
facta do show that Gena Tatwa did 
commit a non-bailable and cognizable 
offence, namely, the offence under sec- 
tion 379, Indian Penal Code, in the view 
of Sakhiohand Haltvat, and, therefore, the 
arrest was lawful. The determination of 
this question depends on the meaning of 
the words “in his view” in s. 59 of thr 
Code. In my mind these words mean “ in 
presence of ” or “within sight of ” and the 
seotion provides that if an offence is com- 
mitted in the presence of or within tbeaight 
of any private parson then such person i 
is entitled to arrest the person committing 
such offence. It is only when a non-bailable 
and cognizable offence is committed in the 
sight and in the presence of a private person 
that such person is entitled to arrest the 
offender. The learned Government Advo- 
cate, however, argues that the words in 
his view mean “ in his opinion,” and that 
although the offence might not be com- 
mitted within the sight or in the presence 
of a private person but if such person is of 
opinion that such offence has been com- 
mitted be is entitled to arrest. I am 
unable to agree with this interpretation. 
To my mind the Legislature did not intend 
to give a private person authority to arrest 
an offender if, upon information received or 
from other ciroumstanoes appearing before 
him be is of opinion that an offence baa 
been committed. If I am correct in my 
interpretation of seotion 59 of the Oode« 
then the arrest to Gena Tatwa hy Sakhi- 
oband could not be a lawful arrest, because 
no offence of theft was committed by Gena 
in the presence and within sight of Sakhi- 
ohand Hqlwai, all that was found was that 
Gena Tatwa was found hiding himaelt 
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behind a kothi in the bouse, and that would 
not entitle Sakbiohand to arrest him unless 
bis biding could amount to a oon-bailable 
and cognizable offence. In the second 
place the learned Counsel for the petitioners 
has produced before me a certified copy of 
the judgment of the case in which Gena 
Tatwa was charged with the offence of 
theft and was acquitted. It being found 
by a competent Court that Gena Tatwa did 
not commit the offence of theft, it follows 
that bis arrest by Sakbiohand was notlaw> 
ful. It has been argued by the learned 
Government Advocate that the fact of 
Gena Tatwa being acquitted on the charge 
of theft will not make the arrest by Sakhi- 
ohand unlawful, if it is shown that in the 
view of Sakbiohand, or in other words, in 
bis opioion Gena Tatwa did commit the 
offence* This depends upon the interpreta- 
tion of the words " in his view ” and accord- 
ing to the interpretation placed upon these 
words by me the arrest of Gena Tatwa can- 
not be said to be lawful. In this view of 
the case I am of opinion that the convic- 
tion of the petitioners under section 225 of 
the Indian Penal Code cannot be sustained. 

The conviction and sentence are set 
aside. The fines, if paid, will be refunded. 

Bevision alloioed. 


A.I.R. 10S6 Patna 64. 

Dawson Miller, c.j. and Mac- 
PUERSON, J. 

Keshub Prasad Singh — Defendant-Ap- 
pellant 

V. 

Ilarihar Prasad Singh and another — 
Plaintiffs-Eespondents. 

Privy Council Appeal No. 20 of 1924, 
decided on 2nd June 1925. . 

(ft) Patna High Court Buies, Part II, Chap, 
lilt rr. lii and S^Affidavit on an interlocutory 
appltcauon— Declarant must state the source of his 
htliel* 

When in an affidavit on an interlocutoiy appli- 
cation the declarant makes a statement of bis 
belief be jBhall. if tbe facts are ascertained from 
another person, give snob details of such person 
as are riquirid by r. 8. If tbe laots are ascertained 
from a dooumeot or copy of a document then be 
must state the source from v^biob it was prooured 
and shall state his belief as to the truth of such 
facts. |P. 65, Ool. 1.] 

(b) Practiee^Eigh Court-^ Stay of execution for 
costs is not ordered unless it is clear that the success- 
ful party will have no ehanee of reeopering the 


Where a party has been snooessfol in a Court of 
Appeal and has been awarded his costs it is not 
the practice of tbe High Court to stay execution 
for costs except iu oases where it is abundantly 
clear that there will be no ohanoe of recovering the 
costs if they are allowed to go unprotected to the 
person entitled to them. [P. 66, Ool. 1.] 

L. N. Singh — for Appellant. 

P. 0. Manuk, B, B. Lai and«5, Dayal — 
for Bespondents. 

Judgment. — This ie an application on 
behalf of the appellant* to England aeking 
that tbe money deposited in Court to set 
aside a sale in execution of the respon- 
dent’s decree for costs amounting to 
Es. 61,261 should remain in Court pending 
the bearing of the appeal to the Privy 
Council. There was a further execution in 
respect of an additional sum for ooste 
awarded at a later period amounting to 
Es. 31,817. With regard to the first sum 
tbe appellant has withdrawn his objection. 
Therefore tbe respondent will be entitled 
to take that sum out of tbe Court, tbe sale' 
being set aside. With regard to tbe smaller 
sum of Es. 31,817 the execution proceedings 
have not yet terminated but the appellant 
contends that the respondent if be receives 
this money will not be able to re-pay it in 
the event of the appeal to the Privy Council 
being successful. In support of that tbe 
petition states that tbe appellant ie 
informed and believes it to be true that the 
opposite party have not sulffioient property 
over and above the property in dispute 
which will enable tbe petitioner to realise 
his just dues under the decree and costs 
in case tbe Privy Council reverses the 
decree of tbe High Court. He further says 
that in tbe event of tbe decree being re- 
versed by the Privy Council the petitioner 
will not be able to realise anything by way 
of restitution from the opposite party as 
tbe petitioner is informed that he has not 
sufficient property to meet tbe obligation 
arising out of the decree in case the High 
Court’s decree is reversed. In that petition 
tbe source of the petitioner’s information 
is not stated. Tbe petition, however, is 
supported by an affidavit signed by one 
Fanohdeo Narayau who describes himself 
as tbe karpardaz of the petitjoner and 
states : ** I am fully aware of the facts stated 
in the petition. Tbe facts stated in the 
petition are true to my knowledge.”^ It is 
very difficult to know exactly what that 
affidavit is referring to. Tbe facta stated 
in the petition are that tbe petitjioner has * 
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been informed bhat the opposite party will 
not be in a position to refund the money 
if the appeal to the Privy Oounoil should 
suooeed. It may be that the person who 
swore the affidavit is aware that the peti- 
tioner was so informed but that is not soffi- 
oient to entitle the Court to aot in a matter 
‘ of this sort. The rules are clearly laid 
down in the High Court rules, Part II, 
Gh. Ill, rule 12 whioh state that when in 
an affidavit on an interlocutory applioation 
the declarant makes a statement of his 
belief ha shall, if the facts are ascertained 
from another person, give such details of 
such person as are required by rule 8. If 
the facts are ascertained from a document 
or copy of a document then he must state 
the source from whioh it was procured and 
shall state his belief as to the truth of such 
facts. Here the only statement is that the 
petitioner has been informed of certain 
things. We are not told where he gets his 
information from and it makes it none the 
better that somebody has sworn an affidavit 
saying that the facts alleged in the petition 
are true. The petition before us and the 
affidavit are totally inadequate in our 
opinion to entitle the Court to aot in such 
a case. 

But the matter does not rest there for 
the respondent has himself filed a petition 
supported by an affidavit in which he 
states that he has property in Bihar in 
addition to the property in dispute worth 
20 lakhs of rupees and be refers to an 
admission made by the appellant in 1921 
during the course of execution proceedings 
when the appellant had got a decree from 
the Trial Court, in whioh the appellant 
admits that the respondent had at that time 
property in Bihar worth Rs. 9,85,000. It is 
quite clear, therefore, that the respondent 
is not devoid of means and even on the 
petitioner's own showing he certainly is in 
a position to restore this sum of Bs. 31,817 
if the petitioner should succeed in his 
appeal to the Privy Council. In our opinion 
this applioation should be dismissed with 
costs. 

We wi^h to add that where a party has 
been successful in a Court of Appeal and 
has beeD» awarded hi^ costs it is not the 
practice of this Court to stay execution for 
' costs except in oases where it is abundant- 
ly clear that there will be no* chance of 
recovering the costs if they are allowed to 
go unprotected to the person entitled to 
them. This applioation is dismissed and 


the order of the 19th May directing that tha 
sum paid into Court should remain there 
pending the hearing of this applioation is 
discharged. The respondent is entitled ta 
his costs of this applioation. Hearing fee^ 
five gold mohurs. 

Applioation dismissed. 


A I R. 1826 Patna 66. 

Ross, j. 

Asharfi Dhimar — Petitioner 

V. 

Muhammad Dmiafai— Opposite Party. 

Civil Revision No. 502 of 1924, decided 
on 3rd March, 1925, from an order of the 
District Judge, Darbhanga, dated 30th 
June 1924. 

(a) Bengal Tenancy Act, S. 174- Sale set aaide-^ 
No appeal lies at the instane# of auction purchaser* 

^ Ad order setting aside a sale under the provi- 
sions of B. 174 ts not appealable at the instance of 
the auotion-purohaser. Where however an appeal 
preferred against such an order is entertained by 
the appellate Court and the order is set aside, the 
High Court will interfere in revision if the order 
of the appellate Court is wrong on merits. [P. 66. 
Ool. 

(b) Bengal Tenancy Act, S, 174 -Deposit made 
fully but in slightly erroneous manner— Sale need 
not be set aside, 

A deposit under B. 174 need not be made by 
two separate chalans, one in favour of tbe decree- 
bolder and the other in favour of the auction-pur- 
chaser. Where, therefore, the total amount of the 
deposit made by tbe judgment-debtor was correct, 
the mere fact that the deposit was made on two 
chalans as above and that the amount deposited 
on the chalan in favour of the decree-holder was 
slightly in excess and tbe amount deposited on the 
chalan in favour of tbe auction purchaser slightly 
less, than tbe respective amounis due, does not 
afleot the maintainability of tbe application to set 
aside the S'lle. [P. 66, Ool. a ] 

Murari Prasad and Anirudhji Butman 
— for Petitioner. 

Saiyid AH Khan — for Opposite party. 

Judgment : — On the 16th of February, 
1924, a sale was held in execution of 
a decree for rent and tbe bolding was 
purobased by the opposite party for Bs. 76. 
Oq the 13th of March, 1924, the petitioner 
deposited in Court Rs. 59-0' 6 under two 
chalans, tbe first in favour of tbe decree- 
holder showing, in its original form, the 
deposit of Rs. 55-0 6 and the second in 
favour of the auction-purobasei showing, 
in its original form, the deposit of Rs. 4. 
The total amount deposited was, therefore,. 
Bs. 59-0 -d. The amount of tbe decree waa 
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Bfl. 55*0 6 and the oompensatioD due to 
the aaotion-purehaeer was Bs. 3-12-0. The 
chalans were sabsequently altered, by what 
authority it does cot appear, with the 
result that the decree- holder’s chalan 
became one of Bs. 55*8*6 and the auctioo- 
purchaser’s chalan one of Bs. 3 8*0. annas 
8 having hi^en transferred apparently from 
the latter to the former. With these 
chalans the petitioner filed an application 
before the Court stating that he had to 
pay the amount of the decree and compen- 
sation and prayed that the chalans might 
be passed and the sale be set aside. On 
that day the Court ordered chalans to issue 
to the judgment debtor for depositing the 
decree money and costs with compensation 
as prayed for. On the 24th of March, the 
order passed by the Munsif was that the 
decree money and costs with compensation 
had been deposited under chalans specified 
and that the sale should be set aside and 
the case dismissed on full satisfaction. 
Subsequently it was brought to the 
notice of the Court by the olfioe that 
although the total amount due by 
the petitioner had been depo8i(ied, in 
faot the distribution according to the 
chalans in their final forms was incorrect, 
too much having been deposited in favour 
of the decree-holder and 4 annas too little 
in favour of the auction-purchaser. The 
Court then ordered on the Slat of March, 
1924, that is beyond the period of limita- 
tion prescribed by section 174 of the Bengal 
Tenancy Act, that 8 annas deposited under 
the decree-holder’s chalan should be trans- 
ferred to the auction* purchaser. Theauc- 
tioQ'purohaser appealed to the District 
Judge against the order setting aside the 
sale and the learned District Judge has 
ordered an enquiry to be made into the 
alteration in the chalans and has directed 
that, if as the result of the enquiry the 
Munsif finds that the judgment-debtor 
was responsible for the alteration then 
the sale must stand : but if he finds that 
there has been fraud committed then he 
is at liberty to pass final order in the ease 
on the merits as would seem to him fit and 
proper. 

The first point taken in this applioation 
by the judgment-debtor is that no appeal 
lay at the iostanoeof the auotion-purobaser 
to the Distrlot Judge. This oontention is 
- established by authority and Is oonooded 
by the learned Vakil for the, opposite 
jmrty. He contends, however, that if be 


sueoeeds on the merits, this is a ease in 
which the Court should exercise its 
jurisdiotion in revision, even if no appeal 
lay to the Distriot Judge. This is a well- 
recognized prinoipla and il is, therefore, 
necessary to look at the merits of the case. 
On the merits the oontention on behalf of 
the petitioner is that the Court had aooepted 
the deposit and set aside the sale and the 
money deposited was in faot more than 
suifioient to meet the requirements of 
section 174 ; and it was for the Court to 
distribute the dues between the deoree- 
holder and the auotion-purohaser. It is ' 
pointed out that there is no rule requiring 
deposit to be made by two separate 
chalans, and that the fact that the distri- 
bution aotually made in the two chalans 
was slightly erroneous cannot affeot the 
title of the depositor to have the sale set 
aside, when in fact the full amount due 
had been paid ; and that it was for the 
office of the Executing Court to make the 
proper distribution between the parties. 

The argument on behalf of the opposite 
party is that the judgment-debtor chose to 
make the deposit by two chalans and took 
the risk of error ; that the deposit must be 
made in a form which makes the money 
immediately available to the person for 
whose benefit the deposit is made; and 
that the action of the learned Munsif in 
re-distributing the deposit after the period 
of limitation amounts to extending the 
time which be bad no jurisdiction to do. 
Now the authorities that were cited for the 
proposition that the deposit must be made 
in a form immediately available have no 
application on their facts to the facts of 
the present case. The money was in 
Court and was immediately available ; and 
the faot that some clerical process had to 
be gone through in the Court* before the 
auction -purchaser could get bis 4-anna8 
does nob bring the case within the princi- 
ple of the deoisioDS referred to of wbiob 
the principal was Bahim Bux v. Nundo 
Lai Gossami (1). Nor, in my opinion, was 
time extended by the order of the Slat of 
March. The money was alreadv in Court 
and the transfer of 8-anDa8 from one 
chalan to the other, was merely a clerical 
ihatter which had nothing to do with the 
extension of time. The deposit was made 
within the' time limited by law aqd the 
faot that some action bad to be taken in 


(1) (18871 14 Oal. 821* 
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Aha oiBod 6o maka the proper amoant 
^▼aUable to tha aaotioa-purohaser oaonot, 
in my opinion, be treated as an extension 
of time. Apparently tbe offioe of the Exe- 
anting Ooart was in error and the ]adg- 
mant-debtor was misled as to tbe exact 
sums payable to the decree holder and to 
tbe auction purobaser respectively. Bat he 
had deposited the full amount required by 
law and bis deposit had been accepted and 
tbe sale has properly been set aside. 

Tha order of the 24th of March setting 
aside the sale was, in my opinion, a proper 
order and as no appeal lay at the instanoe 
of the auotion-purohaser from that order, 
that order must be restored. The result is 
that the decision of the learned District 
J udge must be set aside and the order of 
the Munsif setting aside the sale restored. 
The petitioner is entitled to the coats of 
this application ; hearing-fee one gold 
mohur. 

Application allowed, 

A.I.R. 1926 Patna 67. 

Kulwant Sahay, j. 

Harnandan Das — Applicant. 

V. 

Atul Kumar Prasad and others — Oppo- 
site Party, 

Criminal Revision No. 397 of 1924, 
decided on 9th September 1924, from an 
order of the District Magistrate, Bbagalpur. 

Crim, Pro Code, 8. 203-^OrJieT of dismissal’^ 
Beasone for dismissal should be recorded. 

Under 3 ^i03, Cr. P. 0 tii it; laoumbeab upon 
the MAghirate to reoord briefly bis reaeou for 
dismiseiog tbe oompleint. [P. d7, Col 2.] 

Amruddhaji Barman — for Applicant. 

Judgment: — This is an application 
against an order passed by tbe Sub-Divi- 
sional Magistrate of Madhipura dismissing 
the oomplaint of the petitioner under 
section 203 of the Criminal Procedure 
Code. The order has been upheld by tha 
District Magistrate of Bbagalpur when a 
petition of revision was filed before him. 
It appears tnat on tha 27th November 
1923 tbe petitioner lodged a oomplaint 
before the Sub-Divisional Magistrate charg- 
ing the accused persons v7bo are the 
opposite, party in tbe present application 
witb havinc* uprooted a banaWon dhwyja 
or flag and demolished a platform near tbe 
Aemple of Mfthabirii of which the patltioaer 


alleges to be the shebaiL He further 
complained that tha aeonsed persona had 
way-laid the petitioner while he was going 
to the Police station to lodge information 
about the ooourreaoe and to have assaulted 
him and snatohad away his wrapper and a 
sum of Es 21 which he bad about him. The 
learned Sub Divisional Magistrate hv bis 
order, dated the 27fch November, ordered 
an enquiry to be made by Babu Kali 
Prasanna Banerji, Tahsildar of the Burd- 
wan Estate, under section 202, Criminal 
Procedure Code. There was, however, some 
delay, in tha papers being sent to Babu 
Kali Prasanna Banerji, and b dora tbe 
order could be communicated to him he 
bad left the place for Burdwan. It appears 
that the peshkar was responsible for this 
delay. Thereupon one Babu Tej Narain 
Sinba, Honorary Magistrate, was requested 
to make the enquiry and submit a report. 
He submitted bis report on the 9tb 
February, 1924, in whion he stated that 
the allegation of the complainant about the 
dhwaja being uprooted by the creatures of 
the zemindar was true but that bis other 
allegations about the theft of money and of 
the wrapper were exaggerations. It further 
appears from his report that the dispute is 
going on between the petitioner and Atul 
Kumar Prasad ahas Tulo Kumar the 
opposite party in the proceeding, who is a 
zemindar of the village and than in a suit 
brought by the petitioner for declaration 
of his title and possession of certain land 
against Tulo Kumar be has obtained a 
decree for possession and that it was on 
aoooiint of tha dispute between the parties, 
that Tulo Babu ordered the dhwaja to be 
uprooted and tbe platform to be demolished. 
Now, on receipt of this report the learned 
Sub-Divisional Magistrate by his order, 
dated the 12'ih February, 1924, dismissed 
the oomplaint under section 203, without 
giving any reason whatsoever. His order 
of the 12tli February 1924, runs thus: — • 

" Dismissed , section 203, Criminal Pro- 
cedure Code, vide enquiry report.” 

Now, under seotion 203, Criminal IVo- 
oedura Code, it was incumbent upon the 
Sab Divisional Magistrate to reoord briefly 
his reason for dismissing the complaint. 
No reasons whatsoever are given in his 
order of the 12tii February. 1924. He 
merely refers to tbe report of the Honorary 
Magistrate bat on referring to tha report of 
tbe Honorary Magistrate it appears that 
the allegations of the patitioear about the 
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nprooting of the dhwaja and the demolition 
of the chabutra are oorreot. If that is so, 
the matter ought to have been enquired 
into. The learned Sub- Divisional Magis- 
trate has sent a long explanation in reply 
to the notice issued by this Oourt, but he 
deals with matters which are wholly 
irrelevant to the present application and 
no one has appeared on behalf of the 
accused persona to show cause against the 
present application. I think the order of 
the learned Sub- Divisional Magistrate dis- 
missing the complaint under section 203 
is bad in law and ought to be set aside 
and the case must be sent back to him 
for disposal according to law. 

Revision allowed, 

* A I K. 1926 Patna 88. 

Poster, j. 

Emperor — Complainant. 

V. 

Phagunia Bhuian — Accused. 

Criminal Beference No. 3 of 1923, deci- 
ded on 11th September 1923, by the Ses- 
sions Judge, Gaya. 

(a) Evidence Act^ 8. 33-- Evidence not taken 
according to Ch» 25^ Crim, Pro, Code-- Evidence is 
not admissible, 

Where the formalitiea prescribed in Ch. 26 of 
Orim. Pro, Code are not obeerved in reocrding 
evldeijoe, the nooused oannot be Raid to have 
bad opportunity to orose* examine within B. 33. 
[P. 60, Ool. 1.] 

(b) Evidence Act, 8. 157— Evidence of raped 
gill excluded- Evidence of her relatives cannot be 
used for corroboration. 

If the evidence of a raped girl is excluded from 
the cane, the evidence of her relatives to the efieot 
that she accused a certain person of having raped 
her cannot be used as corroborative evidence 
under 8. 167. [P, 60, Col. 1,] 

* (o) Evidence Act, 8, 8— Evidence of taped girl 
•^Voluntary statements made immediately after 
occurrence are relevant* 

If the raped girl went to her relatives straight 
after the ooourrenoe and complained on her own 
initiative about her rape, her conduct would have 
a direct bearing upon and oonneo^ion with the 
OQOurrenoo, but if she only answered questions put 
to her, her statement would be mere hearsay. 
[P, 60 , Ool. a.] 

The Assistant Government Advocate — for 
the Crown. 

M, N, Pal — for Accused. 

Judgment: — In (ihis case Phagunia 
Bhuian was charged with oommitting rape 
upon a small girl aged about 6 years by 
name Saniohwa Bhuini, on the 7th of May, 
1923. The Jury returned an* unanimous 


verdict of not guilty, but the Sessions 
Judge of Gaya found himself unable to 
agree with the verdict and has referred the 
ease to the High Oourt under seotion 307 
of the Criminal Procedure Code. The facts 
ate as follows : — 

The child Saniohwa was playing near 
the landlord’s bouse in her village when 
the aooused (whose age is about 22 years) 
came up and offered to give her cooked 
rice if sbe would oome with him. The 
aooused lifted her up, thrust a piece of 
cloth into her mouth and carried her to a 
latrine immediately in front of the land- 
lord’s house, that is, in front of Miran 
Khan’s house. Another landlord of the 
village, Warasat, lives in a house behind 
Miran Khan’s. Having taken the child 
into the latrine the prosecution case con- 
tinues he attempted sexual intercourse in 
ooDsequenoe of which a rupture was oaused 
to the vagina. The child went home and 
informed her relatives. Her oioth was wet 
with blood, and she was carried to the 
thana bleeding. She was subjected to 
medical examination, and the medioal 
evidence indicates that some one or other 
had oommitted rape effecting penetration, 
with the result of very serious injury to 
her person. Saniohwa has died since she 
deposed in the inquiring Magistrate’s 
Court. Thera are upon the record two 
statements made by her ; the first is the 
First Information lodged at I a.m. on the 
8tb May, that is, about 12 hours after the 
ooourrenoe, at the Sherghati Polioe Station, 
13 miles from the place of occurrence ; the 
other statement is her deposition given on 
the 2l8t May, in the inquiring Magistrate's 
Court. 

The Sub-Inspector who recorded the 
First Information went to the spot and 
arrested the aooused on tbe*day after the 
date of ooourrence and the Senior Sub- 
Inspector subsequently took over charge 
of the investigation the same day. Mean- 
while the aooused bad been sent to Gaya. 
On the following day, the 9th May. tbo 
Senior Sub-Inspector went also to Gaya 
and examined the aooused, and on the same 
day the aooused was produced before a 
Magistrate and ppade the follawing state- 
ment : — 

" The girl was playing under the 
kanota, I induced her to go with me and 
cohabited with her. When blood began to 
flow I left her. I do not know her 
name." 
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Id the Sessions Court this confession 
was repudiated by the accused ^ho stated 
that he bad been beaten by the landlord 
who bad not paid him wa^es. He denies 
that he had made any confession and he 
denied having committed rape. 

« The prosecution evidence, so far as it 
is concerned with the actual occurrence, 
consists in the statement of a boy Budhoo 
Khan, aged 6 yearsi who deposes that be 
had been playing with Saniobwa and that 
he saw her carried off by the accused 
into the latrine, and saw her come out and 
go home with blood upon her clothes ; in 
the depositions of Saniobwa's brother 
Sukwa, brother’s wife. Mularwaand father 
Akkal, who described the child’s condition 
when she got honae and the account that 
she gave of what had happened ; and in 
the deposition of Imam Ali who states that 
Sukwa came to him and told him what 
bad happened and showed him Sanichwa 
lying unconscious at home, whereupon 
be went and arrested the accused and 
brought him before the landlord, Warasat. 

In the face of the medical evidence, it 
is only possible to conclude that the 
child Sanichwa was subjected to the 
lustful violence of one or more male adults. 
Her back, shoulders, and neck bore in- 
juries which, taken with the rupture of 
the vsgina most infallibly point to a rape. 
It is peculiar that no blood was found 
in the latrine. This latrine is in itself 
hardly a likely place for a man to effect a 
rape, it being directly in front of the house 
of Miran Khan. Its walls are dilapidated 
and there is only one corner where the in- 
terior is not visible from outside. The 
learned Sessions Judge contends that if 
there was a rape there would be no need to 
change the place of oocurronce ; but it is 
obvious tbat*if a guilty person is to be 
shielded, it might be neceeeary to change 
the place of ooourrenco. Miran Khan’s two 
sons, Imam Ali and Budhoo Khan, have 
given most important evidence in the case. 

It is noticeable that Imam Ali did not 
come into the investigation as a witness 
until the 11th of May. that is, the fourth 
day of the investigation. The learned 
Sessions Judge found Imam Ali to be a 
slow and stupid witness and ascribes the 
fact that he was not examined on the first 
day of t^ie investigation, to his 'slowness 
and stupidity. Then be makes the remark, 
which I find absolutey uncoDvinoiDg, that 
supposing a. false case was being manufao* 


tured a witness like Imam Ali would have 
been pushed forward at the first opportu- 
nity. Now Imam Ali deposes that he took 
the accused to Warasat Mian, one of the 
maliks of the village. Warasat has not 
been produced as a prosecution witness. 
The learned Sessions Judge is firmly of 
opinion that the prosecution had no mala 
fide intention in not examining Warasat, 
and he calls attention to the fact that when 
it was realized in the Sessions Court that 
bis evidence was necessary every effort was 
made to produce him. It appears to me 
to be of secondary importance, to consider 
whether the prosecution (which is the 
Crown in this case) was in good faith or 
otherwise. Tbe important facts are that 
Warasat Mian has, on two oooasious at 
least, done something which has materially 
affected the course of this case. Imam Ali 
deposes that when he took the accused to 
Warasat, Warasat made tbe accused wash 
his loin cloth. This was represented to the 
Sub- Id specter to be the reason why the 
accused’s loin cloth had no stains of blood. 
Again, Warasat Mian has abstained from 
coming to Court to give evidence of what 
he knows about the case. As to one other 
way in which he has possibly affected the 
course of tbe investigation, namely, bis 
assault upon tbe accused, I shall have 
more to say later. 

The learned Sessions Judge has sum- 
marised the evidence in the case under six 
headings : (1) the statement of tbe girl 
herself, (2) the evidence of Budhoo Khan, 

(3) the evidence of Sauichwa’s relatives, 

(4) the medical evidence, <5) the evidence 
of Imam Ali as to having seen blood on the 
accused’s dhoti, and (G) tbe accused's con- 
fession. I proceed to deal with these, 
with the exception of tbe medical evidence, 
in their order. 

Baniohwa’s statement made in the Court 
of the inquiring Magistrate was not read 
over in the manner required by section ZGQt 
of tbe Criminal Procedure Code. In 
section 354 it is prescribed that the 
evidence of witnesses must be recorded 
'* in tbe following manner, ’ and that 
includes provisions of section 360. Now, 
under section 208 of the Criminal Procedure 
Code the inquiring Magistrate must take 
" in manner hereinafter provided ” (this 
refers to Chapter XXV of the Code) all 
such evidence as may be produced in 
support of (he prosecution or in behalf of 
Ibe accused, or as may be called for by the 
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Magistrate " and '* the aooused shall be at 
liberty to oross-examiDe the witnesses for 
the proseoution.” Now, until the evidenoe 
is taken in]the manner provided in Chapter 
XXV, it is obvious that there is no oooasion 
for cross examination by the defence. Till 
< the evidence has been properly verified, 
the defence cannot be considered to have 
an opportunity to cross examine ; so in 
my ooiniou section 33 of the Evidence Act 
was not applicable to Sanichwa's deposi- 
tion of the 2l8t May. The learned 
Assistant Government Advocate has 
frankly conceded that Sanichwa's evidence 
may go out of the case. 

Now I come to the evidence of Budhoo 
Khan. In the first place. Sanichwa in 
her First Information and in her deposition 
in Court denied that any one was with her. 
In the First Information she states that 
she was playing alone. In her deposition 
she states that none was present when 
the accused took her to the paikhana. In 
the second plaoe, when I read this 
deposition of Budhoo Khan it strikes me 
as having the appearance of a mere 
mechanioal statement. Ha saw the child 
picked up, taken into the paikhana and 
then saw her come out and he accompa- 
nied her to her house. He does not 
describe what the aooused said to the girl, 
or what the girl did, or what her 
condition was when she came out of the 
latrine and went home. He only 
describes the condition of her clothes. 
When questions were put outside the bare 
narrative of the occurrence, he appears 
to have answered at random: "This 
happened in the afternoon. My father had 
gone out to the fields. My noother was 
at home, and sister, and no one else. We 
began playing early. I went home and 
bad a meal, she did not oome to play again 
after that. Pbagunia was oolleoting cow- 
dung. He abused me, 

Q. Why? 

No answer. After coUeating cow-dung 
be fled. I told my brother. 

Q. What did you say ? No answer. 
This Budhoo Khan is, as I have stated, 
the younger brother of Imam Ali. 

As to the evidenoe of Sanichwa’s rela- 
jives to the effect that Sanichwa aooused 
Phagunia of rape, if Sanichwa’s evidence 
is to be excluded from the case, this 
evidence cannot be employed as corrobo- 
ration under section 157 of the Evidenoe 
Act, As to whether it is evidenoe under 


section 8 of the Evidenoe Act {vide 
illustration (;), the question is a debateable 
one whether Sanichwa’s statements were 
oomplaints. If the girl went to her ' 
relatives straight after the ooourrence and 
complained on her own initiative, there is 
DO doubt that her conduct would have a 
direct bearing upon and connection with 
the ooourrence itself : hut if she only 
answered questions, her statement would 
be mere hearsay. 

Coming to the evidence of Imam Ali 
that he saw blood on the accused’s dhoti, 
I would first suggest that the evidence 
can only amount to this, that Imam Ali 
saw marks " as of blood ” on the accused’s 
dhoti. This witness arouses my suspioions 
not only because be came at a late date 
into the case, but also because I find it 
hard to believe his story. He arrested 
the aooused and took him to Warasat 
who forthwith began to beat the accused 
without questioning him expecting to say 
why have you done this ? Then Warasat 
told the aooused to wash his dhoti. All 
this is an extraordinary narrative. It is 
not clear why Warasat was so suddenly 
violent, nor can I understand for a 
moment why it came into Warasat’s head 
to tell Phagunia to wash his dhoti, if 
there was blood upon it. If there was no 
blood, the washing of the dhoti might be a 
useful step in the preparation of a false 
charge against Phagunia. 

Lt^stly, I oome to the confession made on 
the 9th of May. The evidence of Imam 
Ali shows that Warasat beat the aooused 
and told him that it would be hatter for 
him to confess. This was on the 8 -h May, 
the Police Otfioers noticed injuries on 
Phagunia’s head, arms and legs, and on 
the 14th May, the Jail Sub-Assistant Sur- 
geon found 8 marks of violefaoe on Phagu- 
nia’s person. Now, Phagunia was produced 
before the Deputy Magistrate to he exa- 
mined under S. 164 of the Or. P. 0. on the 
9th of May. The Deputy Magistrate made 
some show of careful enquiry as to the 
vcluntary nature of the accused’s confes- 
sion, but he never asked the accused whe- 
ther he bad been beaten and he did not 
notice any of the. marks on his person. 

In this criticism of the evidence my main 
object has been to show that at every turn 
through the evidenoe one’s path is beset 
with warning signals. The verdict of the 
Jury was “not guilty,” “giving the accused 
the benefit of the doubt”. The Jury 
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were immediately questioned as to the 
prinoipal points on wbioh they were doubt- 
ful. Tbe questions could hardly have been 
foreseen, and some of tbe raasous given 
by the Jurors are not complete or convin- 
cing, but in my opinion they did not act 
unreasonably or insincerely in arriving at 
their verdict of " not guilty.” 

For these reasons I decline to accept the 
reference of the learned Sessions Judge. 
I acquit Phagunia Bhuian and direct that 
the accused be discharged from custody or 
bail as tbe case may be. 

Reference not accepted. 


A I.R 1826 Patna 61. 

Kulwant Sahay, j. 

Ghakauri Lai — Plaintiff Appellant 

V. 

Deo Chand Mahtoji and others — Defen- 
dants- Respon dents. 

Appeals Nos. 44 to 49 of 1923, decided 
6n 15th April, 1925, from Appellate Decrees 
of tbe District Judge, Sbahabad, dated 14th 
December, 1923. 

(a) Custom—Proof muU he gtven apart from 
cases in dispute. 

A custom must be establisbed iDdep<>DdentIy of 
and apart from oases in dispute. [P. 62, Gol. 1] 

(b) Occupancy holding^ Acquisition of tight by 
custom — Mtre proof of long possession and planting 
trees is insnffUient. 

The mere fact ot the defendants havine occupied 
the lands in dispute for over 40 years and the fact 
of their having planted trees upon portions of tbe 
land and of their being granted printed receipts 
would not establish in law a custom that tbe 
defendants who were sikmi tenants or undcr- 
raipafs, have acquired the right of oooupanoy in 
a land. [P. 6;^, Col. 1] 

G. S. Prasad and Anand Prasad — for 
Appellant;. 

Bamanugrdh Narain Sinha and N. S. 
Rai — for Respondents. 

Judgment : — These are appeals by 
the plaintid and arise out of suits in ejeot- 
menti upon a declaration that the defen- 
ants are uudei-raiyats of tbe plaintiff who is 
an occupancy tenant of the land in dispute. 
The plainti^ served notice upon the de- 
fendants under s. 49 of the Bengal Tenancy 
Act asking'them to giver up possession, but 
they have failed to vacate the land. The 
plaintiff, therefore, brought the pi;pBent suits 
for rQo6very of possession. The defence 
was that the land in dispute was the 


gujasta kasht of the ancestors of the defen- 
dants and that the plaintiff was a tenure- 
holder and not an oooupanoy tenant. The 
defendants assert that they are not stkmi- 
data or nndex-raiyats of the plaintiff, and^ 
therefore, are not liable to ejectment. 

The Munsif found that the plaintiff waer 
an occupancy tenant and tbe defendants 
were under-raiyats under him, and that the 
land in dispute was not tbe kasht gujashta 
of tbe defendants, and that the plaintiff was 
not the tenure-holder. It was further stated 
by the defendants in their written state- 
ment that even as uuder-ratya^s they had 
by custom acquired the rights of oooupanoy 
in the land. The learned Munsif in deal- 
ing with this point observed that no evi- 
dence had been adduced about such a 
custom and that the defendants had failed 
to prove that they had acquired oooupanoy 
right in tbe land in suit. He, therefore, 
made a decree in tbe plaintiff's favour and 
awarded mesne profits to the extent of 
^rda of what tbe plaintiff claimed. 

On appeal by the defendants the learned 
District Judge has upheld the findings of 
the Munsif as regards tbe title of the 
plaintiff. He is of opinion that the Munsif 
was right m his finding regarding tbe 
status of tbe parties, namely, the status 
of the plaintiff being that o! an oooupanoy 
tenant and that of the defendants being 
under-raiyats. The learned District J udge, 
however, has come to the conclusion that 
as under raiyats, the defendants have 
acquired a right of oooupanoy in tbe land 
in dispute. With reference to the obser- 
vation of the Munsif that no evidence 
had been produced to prove the custom 
set up by the defendants the learned 
Judge says that this is so and having 
regard to the nature of the case made by 
the defendants, namely, that they were 
oooupanoy tenants and not under-raiyats 
of the land in dispute, no such evidence 
could be expected on their behalf. 
The learned District Judge has, however, 
considered the fact that the defendants, 
who are nine in number, assert that they 
possess oocupanoy rights and he says that 
if tbe assertion of all these tenants regard- 
ing their possession of oooupanoy rights 
is accepted, then tbe usage in question, 
namely, the usage under which the under- 
raiyats acquire the right of oooupanoy is 
established. He refers to the evidence of 
the defendants themselves to the effect that 
oooupanoy rights have accrued to them by 
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virbne of their long possession and by 
virtue of the faot that soma of them have 
planted trees upon the holding and by virtue 
of the faot that the plaintiff has been in the 
habit of granting them printed receipts. 
These three faots are, in the opinion of the 
learned Judge, suffioient to establish a 
oustom under which sikmi tenants or 
nnder-raiyats acquire the right of occu- 
pancy in a land. He refers further to the 
fact that the defendants and their ancestors 
have been in possession for periods varying 
from over 40 to 50 vears and that the 
bolding in question had been handed down 
from father to son. In my opinion the facts 
found by the learned District Judge are 
not suffioient in law to establish a oustom 
of under raiy at s acquiring occupancy 
rights in the village. The nine oases re- 
ferred to by the District Judge are oases in 
dispute and they by themselves cannot 
go to establish a oustom. A oustom 
must be established independently of and 
apart from the oases in dispute. Admitted- 
ly there is no other evidence in this 
oase to prove such a oustom ; and, in my 
opinion, in the absence of such evidence 
the mere faot of the defendants having 
occupied the lands in dispute in the 
present cases for over 40 years and the 
fact of their having planted trees upon 
portions of the land and of their being 
granted printed receipts would not es- 
tablish in law a oustom, as set up by the 
defendants. 

In my opinion the decision of the learn- 
ed District Judge cannot be supported and 
must be set aside and the decree of the 
Munsif restored. These appeals are, there- 
fore, allowed with costs here and in the 
Court below. Flearing fee in this Court 
will be assessed in each oase at half the 
usual rate. 

Appeal alloioed, 

A.I.K. 1926 Patna 62. 

Dawson Miller, o.j. and MaLLicK, j. 
Bibi Hajo and another — Appellants 

V. 

Uar Sahay Lal — Respondent. 

Appeal No. 164 of 1924, decided on 
17th March, 1925, from Appellate Order of 
the District Judge, Patna, dated 126h May, 
J1924. 


(a) Practice -^Duty of Court^Gourt will not 
initiatt proceedings. 

It ia never the daty of the Court to initiate any 
prooesdiogs on behalf of the parties. [P. 63, Ool. 3.] 

(b) Lim, Act, Art, 181 ^Execution stayed by an 
injunction-^ Right to execute revives on injunction 
coming to an end—D cree hoidtr must apply for 
revival within three years from accruil of rip/tf— 
Lim, Actf Art. 182. 

Whare the execution of a decree has been snspend- 
ed by an iojunotion of a competent Court, the 
right to execute revives as soon as the operation of 
the injanobioa ceases. Therefore a sabseqaent appli- 
cation for execution by decree-holder muat be made 
within three years of the accrual of right, i e., the 
(^ate oQ which the operation of iajaootion oeases 
[P. 63. Ool. 37] 

Khurshed Husnain, B, 0. Mitra and Alt 
Khan — for Appallantis. 

Naresh Oh. Sinha and B, N, Mitra — for 
Rdspondent. 

Dawson Miller, C.J. : — The question 
for detarminabion in this appeal is whether 
an application hlea on the Tbh August, 
1923, for execution of a decree is barred by 
limitation. The Munsif found that it was 
not barred. The Subordinate Judge on 
appeal found that it was and dismissed the* 
application and the daorea- holders have 
preferred a second appeal to this Court. 

The material facts are as follows : — 

The appellants obtained a rant daorea 
against the respendant on the 2Qd April, 
1917, which was affirmed on appeal on the 
12bh Saptamber, 1917. Exacabioa proceed- 
ings were first instituted in 1918, but were 
dismissed. A second application was made 
on the 23rd May, 1919 and certain proper- 
ty of the judgment-debtor was attached and 
proclaimed for sale on the 15bh September, 
1919. Meantime the judgmenb-dabbor on 
the 15 :1:1 April, 1918, had instituted a title 
suit numbered 136 of 1918, in the Court of 
the Munsif ot Bihar against the decree- 
holders and others impugning the decree- 
holders’ title to the land in respect of which 
the rent decree had been obtained and claim- 
ing, amongst other reliefs, a declaration 
that the rent decree was null and void. This 
part of his claim was rejected by the Mun- 
sif by his judgment dated the LOth March, 
1919. An appeal was carried to the 
Subordinate Judge of Patna and pending 
the appeal the judgment-debtor obtained 
an order from the Subordinate Judge in 
September 1919, granting an .mjunotion 
restraining the sale in the execution pro- 
ceedings until the disposal of the appeal 
than before him. On the 16th September, 
1919, the Executing Court ordered the sale 
to be stayed until the disposi iof the 
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appeal before the Sabordiaate Judge in 
Suiti No. 136 of 1918. and on the 13th 
November, 1919, the Executing Court 
passed an order in these terms : Lst 

the ease be dismissed at present. The 
Subordinate Judge of Patna delivered his 
judgment on appeal in Sait No. 136 on 
the 9th June, 1920. He varied the deoree 
of the Munsif in certain res peots but affirm- 
ed that part of his decision which rejected 
the prayer for a declaration that the rent- 
decree was null and void. The effect of his 
decision was to declare that the judgment- 
debtor (the plaintiff in that suit) was not 
liable to pay rent until certain conditions 
had been fulfilled by the landlords. This 
decision, however, did not and could not 
affect the deoree- holder’s right to the pre- 
vious rent payable under the rent-decree 
of 1917 which still subsisted and was not 
declared null and void. The injunction 
which had been granted restraining the 
sale in execution pending the hearing of 
the appeal in Suit No. 136 thereupon auto- 
matically came to an end. An appeal from 
the Subordinate Judge of Patna was pre- 
ferred to the High Court, but no further 
application for an injunction restraining 
the execution proceedings was made. The 
High Court’s decision was pronounced on 
the I8th January, 1923, restoring the deoree 
of the Munsif and a further appeal under 
the Letters Patent was dismissed on the 
10th May, 1923. The present execution case 
was instituted on the 7th August, 1923, 
which is more than three years from the 
date when the previous case was dismissed 
in November, 1919, and more than three 
years from the 9th June, 1920, when the in- 
junction restraining execution came to an 
end. It is, therefore, prima facie time- 
barred. 

The learned Munsif in whose Court the 
present application was presented was of 
opinion that toe operation of the injunction 
continued up to the date of the dismissal of 
the Letters Patent Appeal in the High Court 
in 1923 and that the present application 
was not barred. In taking this view I think 
be was clearly in error The injunotion 
was for a limited period only and expired at 
the termination of that period, namely, 
when the appeal before the Subordinate 
Judge of Patoa was disposed of. No fresh 
application was made and the injunotion 
was never renewed. He also thought that 
tbeeffaot.of the Subordinate Judge’s judg- 
ment in Suit No. 136 was to suspend all 


payment of rents past and future including 
the rent oovered by the previous deoree. In 
taking this view he was again mistaken. 
The right to raoovar the rout iucluded in 
the decree of 1917 could not be challenged 
in the subsequent title suit unless the 
deoreeibsalf was deolared void, but; this 
pard of the claim was rejected throughout 
and onoetbe injunction automatically termi- 
nated on the 9th June, 1920, there was no 
longer any bar restraining the decree-holder 
from proceeding with his execution. 

The Subordinate Judge of Patna before 
whom the ease went on appeal reversed the 
deoision of the Munsif taking the view 
which I have just expressed. The decree- 
holders have appealed to this Court from the 
deoision of the Subordinate Judge aud con- 
tend that the previous execution ease was 
never finally dismissed and is still pending 
and that there is no limitation for an appli- 
cation to proceed with a case temporarily 
suspended. They further contend that it 
was the Court’s duty to restore the case and 
call on the parties to proceed as the order 
of the 13th November, 1919, in the previous 
execution case was not a final dismissal of 
those proceedings. In my opinion the effect 
of the order.of the 13th November, 1919, was 
to dismiss the execution case then pending 
with an intimation that an application for 
renewal might be made if and when the 
obstacle should be removed. It was, how- 
ever, for the parties to move the Court for 
a re-instatement if so advised. It is never 
the duty of the Court to initiate any pro- 
ceedings on behalf of the parties. An 
application by the decree-holder was neces- 
sary to pub the law again in motion and 
even if the present application should be 
treated as one in continuation of the pre- 
vious application there must be some limi- 
tation for suoh a prooeeding. Assuming | 
that Art. 182 of the Limitation Act does I 
nob apply, and it does not help the appel- 
lants, then Art. 181 must, I think, be appli- 
oable and the period of limitation is three , 
years froms the date when the right to apply 
accrued. The right accrued in this case on 
the 9bb June, 1920, when the injunotion 
was removed and the present application of 
the 7th August, 1923, is time barred. This 
view agrees with the deoision of Boss and 
Dass, JJ. in Lai Pasi v. Bamsaran Lai 
’Ghowdhry (1) dated the 17bh January, 1924| 
where exactly the same question arose for 
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decision " It is argued for the respondent *’ 
said Boss, J., in that ease " that the present 
application should be treated as a continua- 
tion of the previous application. * * * 

But, in my view, there must be some limi- 
tation to the continuation of execution pro- 
ceedings and the limitation would appear to 
be imposed by Art. 181.’* I see no reason to 
differ from the view expressed in that case 
and in my opinion this appeal should be 
dismissed with costs. 

Mullick, J. : — I agree. 

Appeal dsminsed, 

A.I.R. 1026 Patna 64. 

Kulwant Sahay, j. 

Qobinda Bauri and others — Plaintififs- 
Appellants 

V. 

Kristo Sardar — Defendant-Respondent. 

Appeals Nos. 943 and 950 of 1922, 
decided on 8th May, 1925, from Appellate 
Decrees of the Odg. Sub* Judge, Maubhum, 
dated 23rd June 1922. 

(a) Chota Nagpur Tenancy Act (FI of 1908), 8. 139 
‘-"Section conumplatee eatee where relat%onsh%p 
of landlord and tenant is admitted-- Where Tenancy 
ia not admitted suit for poasasaton of occupancy 
holding cannot be entertained by Deputy Commis- 
sioner but can be maintained in Civil Court, 

This BeokiOQ ooatemplates a case where the 
relationship ot landlord and tenant is admitted to 
exiat between the parties ; it does not contemplate 
oases where there is a dispute as regards title. 
Where the relationship of landlord and tenant is 
not admitted a suit for posseseion of oocupanoy 
holding on the ground of defendant's denial of the 
Tenancy right is not cognizable by the Deputy 
Commissioner, and B. 139 does not operate as a 
bar to the maintainability of such a suit in the 
Civil Court. [P. 66, Col. 1.] 

(b) Chota Nagpur Tenancy Act ( FI of 1908), Ss 89 
and 83 and 1^58 -Order under 8. 89 of Attesta^ 
tion Officer can be revised by Settlement Officer and 
such rsiiiston bars a suit in Givil Court by reason 
of 5. 368. 

All orders whether by khanapuri officers or by 
Attestation Officers have to be made during the 
preparation of the draft Beoord ot Rights and all 
such orders parsed before final publication of the 
Becord of Rights are subject to revision under the 
provisions of 8. 89 of the Aot. The order of the 
Attestation Officer is an entry made in the draft 
Becord of Rights within the meaning of S. 69 
and therefore the BeUlement Offijer has jurisdic- 
tion to revise that entry under the provisions of 
8 89 of the Aot and, therefore. 8. 368 which 
provides that such an order of revision will be 
final and shall have the force and effect of a decree 
of Civil Court, operates as a bar to the suit in 
Givil Court to set aside the order. [P, 66, Col. 3.] 
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lo) Loud TMUiro-QMwali Ttnwo—OetwroMet 
righUt 

Oooopaney rights oannotba aoqaieed in ghatwali 
lands. (38 Oal. 630 and 1 O.L.J. 188, Foil) 
[P. 67. Col. 1.] 

A,K, Boy — for Appellants. 

A. JB. Mukerji and B, B, Mukerji — for 
Besponddut. 

Judgment : — These two appeals are by 
the plaiutiffs aud arise out of two suits 
brought by them for declaration of their 
title and for recovery of possession of 
certain lands set out in the schedules 
atfaohed to the plaint. Their ease was that 
the lands in dispute formed the ancestral 
jote jamai right of the plaintiffs and that 
the defendant, who is the ghatwal of the 
village where the lands are situated, forci- 
bly dispossessed them in Agrahayan 1327 
B. S, and that, therefore, they claimed 
recovery of possession on adjudication of 
their title to the land. 

The defence of the defendant was that 
the Civil Court had no jurisdiction to en- 
tertain the suit and that the suit was triable 
in the Court of the Deputy Commissioner 
alone ; that the suit was barred by limita- 
tion ; that the plaintiffs bad no raiyati in- 
terest in tbe lands ; that bbe said lands 
were granted to tbe aooestors of tbe plain- 
tiffs by way of maintenance and that on 
the death of tbe maintenance- holders the 
defendant bad resumed the lands and taken 
possession thereof ; that during the settle- 
ment operations the plaintiffs tried to take 
possession thereof as tenants but that by 
an order of the Deputy Commissioner 
possession bad been delivered to the defend- 
ant with tbe aid of tbe Police. It was con- 
tended that the suit was barred under the 
provisions of section 258 of tbe Chota 
Nagpur Tenancy Aot. 

The learned Munsif who tried tbe suit 
held that tbe plaintiffs were raiyats with 
oooupanoy rights of tbe lands in dispute; 
that the suit was maintainable in the Civil 
Court : that it was nob barred by section 258 
of tbe Chota Nagpur Tenancy Act ; that the 
plaintiffs were in possession of the lands 
till they were dispossessed by the defen- 
dants through the help of the Police in 
Afifra/tavan 1327 B. S.; that^ although the 
lands in dispute were situated in a ghat^ 
wali village yet the plaintiffs dould acquire 
oooupanoy right in the ghattoali lands. He 
holiovod the receipts for rent produced by 
tbe plaintiffs and decreed the 'salts to 
reoovery of possession. 
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On appeal by the defendanli the learned 
Subordinate Judge has set aside the deorees 
passed by the Munsif. He has held that 
the suit was barred under the provisions 
of seotion 258 ot the Obota Nagpur Tenanoy 
Aot, and that the plaintiffs had no right as 
faiyats in the lands in dispute. He further 
held that the plaintiffs could not acquire 
occupancy right in ghatwali lands. He 
has accordingly disnaiseed the suits. 

The plaintiffs have come up in second 
appeal to this Court. 

At the hearing of the appeals a prelimin- 
ary objection was taken on behalf of the 
respondent to the effect that the suit was 
not maintainable in the Civil Court. The 
learned Vakil relied upon the provisions 
of seotion 139-A of the Chota Nagpur 
Tenanoy Aot, and be contended that the 
suit being one for recovery of possession 
by a tenant against his landlord on the 
allegation that the plaintiffs as tenants had 
'oeen unlawfully ejected by their landlord 
iheir proper remedy was by an application 
or a suit under clause (5) of seotion 139 
of the Chota Nagpur Tenanoy Aot and 
under the provisions of seotion 139- A 
of tbe Aot the Civil Court bad no 
jurisdiction to entertain the suit. The 
objection, in tbe form it has been taken, 
here dees not appear to have been taken 
in the Court below ; moreover it is not a 
preliminary objection to tbe bearing of 
the appeal but an objection on the merits 
of the case relating to the jurisdiction of 
the Civil Court to entertain the suit. 
Having regard, however, to the frame of 
the suit I am of opinion that this objection 
is not sound. Seotion 139 provides that 
certain suits and applications shall be 
cognizable by tbe Deputy Commissioner 
and shall he instituted and tried or heard 
under the provisions of the Obota Nagpur 
Tenanoy Aot and shall nob be cognizable 
in any other Court except as otherwise 
provided in the Aot ; and cl. ^5) of the 
seotion enacts that all suits and applica- 
tions to recover the occupancy or posses- 
tioD of any land from which a tenant has 
been unla^ifully ejected by tbe landlord 
or any person claiming under or through 
the landlord is one of the suits which is so 
cognizable by the Deputy Commissioner. 
This section contemplates a case where 
the relationship of landlord and tenant is 
admitted to exist between the parties ; it 
does not to my mind contemplate eases 
1926 P/9 & 10 


where there is a dispute as regards title. In 
the present case the relationship of land- 
lord and tenant is not admitted ; tbe plaint- 
iffs expressly stated in their plaint that the 
defendant denied their tenanoy right and 
that be has been asserting that the plaint- 
iffs had no right to the land in suit- There 
was a speoiho prayer in the plaint for 
an adjudication of the plaintiffs’ title as 
occupancy raiyats of the land. Such a 
suu, in my opinion, was not cognizable by 
the Deputy Commissioner, and section 139 
does not operate as a bar to the maintain- 
ability of tbe suit in tbe Civil Court. 

As regards the bar of seotion 258 of the 
Chota Nagpur Tenanoy Aot, tbe facts appear 
to be as follows : — One Manu Bauri had 
five sons. The eldest son was Haru Bauri 
who was tbe father of the defendant 
Krishna Sardar. The second son was 
Nafar Bauri who was the ancestor of the 
plaintiffs in Suit No. 986 which gave rise 
to S. A. No. 950. The third was Gokhul 
Bauri the father of the plaintiffs in Suit 
No. 986 giving rise to S. A. No. 943. The 
remaining two sons were Gopal and 
Mansaram. According to the plaintiffs 
their ancestors first came and began 
to live in village Dhakya and acquired 
lands there as tenants- Manu and his 
eldest son Haru subsequently became ghat* 
wals of tbe village ; but before tbe acquisi- 
tion of the ghatwali interest, the plaintiffs 
assert that their ancestors bad already ac- 
quired ratyati interest in the lands. During 
the khanaputi operations the plaintiffs 
were first recorded as tenants of tbe lands 
in dispute under tbe defendant ; but, sub- 
sequently, during attestation proceedings 
the names of the plaintiffs were removed 
from the category of tenants and recorded 
in tbe remarks column as being in posses- 
sion of the lands with tbe share of rent and 
cess payable by them. Tbe defendant tberef- 
upon went to the Deputy Commissioner of 
Manbhum and complained that he was the 
ghatwal of the lands in dispute and that 
he bad been wrongfully dispossessed by 
his relations, namely, tbe present plaintiffSt 
and asked him for help to recover .posses- 
sion of tbe lands. The Deputy Commis- 
sioner by his parwana dated the loth July, 
1920, directed the officer- in-ebarge of the 
Police station to oust tbe plaintiffs from 
the plots in dispute and to put the de- 
fendant in formal possession thereof. The 
defendant aooordingly with the help of 
tbe Polioe>ofotained possession of tbe aude 



«6 Patna 


QOBINDA BAUBI V. BniSTO SABDAB 


19S6 


in dispate and the plaintiffs were thus dis- 
possessed therefrom. Tbe defendants there- 
after went before tbe Setcleineat Offioer. 
The learned Settlement Officer by his 
order dated Slat January, 1921, direoted 
that the possession of the plaintiffs in 
respect of tbe lands in dispute in the 
khatian as made under orders of tbe 
Attestation Officer be oanoelled. This last 
order of the Settlement Officer nurporta to 
be under section 89 of tbe Cbota N v^pur 
Tenanoy Aot, and it is contended that under 
section 250 of tbe Act no suit can be enter- 
tainel in any Court to vary, modify or set 
aside either directly or indirectly any deci- 
sion, order or decree of the Deputy Com- 
missioner or Revenue Officer in any suit, 
applioatioQ or proceeding under section 89 
of tbe Aot except on tbe ground of fraud or 
want of jurisdiction, and that every such 
decision, order or decree has the force and 
effect of a decree of a Civil Court in a suit 
between tbe parties and, subject to the pro- 
visions in the Act relating to appeals, the 
order is final. The learned Munsiff came to 
the oooolusioQ that, the order of tbe Settle- 
ment Officer dated Slat January, 1921 
was not an order under section 89 of the 
Aot inasoauch as section 89 pre-supposea a 
proceeding under sections 33. 85 or 86 of 
the Aot. and as there was no proceeding 
under any of these sections prior to the 
order of the 91st of January, 1921, and, 
therefore, acoording to the Mansif the order 
purporting to he under section 89 
was ultra vires and without jurisdiction and 
that section did not apply to the present 
case. Tbe learned Subordinate Judge, 
however, has held that there was nothing 
in the record to show that there was no 
previous case under section 83 but that even 
if it were so, it would make no differenoe 
inasmuch as by the Amending Act, VI of 
1920, f Bihar and Orissa) any entry in the 
draft Beoord of Bights oan be revised by 
/the Revenue Officer 'if application be made 
to him within 12 months from the making 
of the entry. He was of opinion that the 
^ entry made by the order of the Attestation 
Officer was an entry made in the draft 
Beoord of Rights within the meaning of 
section 89, and that thereforo, the settle- 
ment officer had jurisdiotion to revise 
that entry under the provisions of sec- 
tion 89 of the Aot and, therefore, seotion 258 
which provides that such an order of revi- 
sion will be final and shall have the force 
aind effect of a decree of Civil Court, operates 


as a bar to the present suit. In my opinion 
the view taken by the learned Sabordinata 
Judge appears to bo sound. The order of 
tbe AitedtaOioo Officer must be taken to 
be an order under seotion 83 of tbe 
Act. All orders whether by kkanapuri 
officers or by Attestation Officers have to 
be made during the preparation of the 
draft Rsoord of Rights and all such 
orders oassed before final publioatioa of tbe 
Record of Rights are suojeot to revision 
under the provisions of seetion 89 of tbe 
Act. It is contended that tbe Revenue 
Offioar oan revise the entries in tbe draft 
Record of Rights within 12 months from 
the making thereof and in this case there 
la nothing to show whether the order of 
the Slat of January, 1920, was made within 
12 mouths of tbe order of tbe Attestation 
Officer. Now, it must be presumed that 
the Revenue Officer acted regularly and if 
the bar of 12 mouths as provided in sec- 
tion 89 is to be availed of, it has to be 
shown by tbe party pleading suob bar 
that there was a bar of limitation and that* 
the order had been passed beyond 
12 months. There is nothing in tbe 
record to show that this was tbe case. 
The present suit, therefore, was barred 
under section 253 of tbe Aot. 

Having regard to tbe suit being barred by 
seotion 258 tbe other points raised iu the 
appeal do not really arise. As regards tbe 
title set up by toe plaintiffs the learned 
Subordinate Judge has come to the finding 
that there was absolutely no evidence on 
the record to show thac the ancestor of 
tbe plaintiffs bad acquired any tenanoy 
right before the acquisition of the ghatwal 
interest. He finds on a consideration of 
tbe evidence that the lands in dispute were 
held by the ancestor of the plaintiffs by 
way of maintenance ; and that after the 
death of the maintenaace-bolders the 
defendant, woo is theghatwil, was entitled 
to take khas possession of the lands. Ha 
moreover finds that the rent receipts pro- 
duced by the plaintiffs ware not genuine 
documents and there was no relationship 
of landlord and tenants between the 
parties. These are findings of^faot which 
are conclusive in this second appeal. 

As regards tbe question as to whether 
occuoanoy rights can be acquired in ghat- 
wait lands the cases relied upon by the 
Subordinate Judge sunnort his oontention. 
In Upetkira Nath Rostra v. Bern Nath 
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Ohotodhury (l) iti was held thaboooapanoy 
righba ooald aotj be aoquired ia ghatwali 
lands. The same vie^ was taken in Mokesh 
Majhi V. Pran Krishna M^ndal (2). The 
oases relied noon by the Mansif do not 
relate to ghttwili lands but to chaukidari 
chdkran lands and have no applioation to 
the present case. 

The appeals must be dismissed with costs. 

Appeals dismissed, 

(1) (1903) Si 3*». 3<0. 

12) (1905) I 0. L. J. 138. 


♦A.I R 1928 Patna 67. 

Mvopubrson. j. 

Nandan Singh and another — Petitioners 

V. 

Siaram Smg/i— Opposite Party. 

Criminal Revision No. 153 of 1925, 
decided on 14'ih May 1925, from an order 
of the Sess’ons JiHge, Muzaffarpur, dated 
the 2Qd March 1925. 

(ft) Grim Pro, Goi6, S. U5 -Jumidiction-- 
Jlfon J^miAr or mi^j tinier of pirties does not 
affect juris 

TM qnoa^iion of misjoinder of parties doea not 
ordinardy aflf ^ob I'lrijiiotion. It ia a qaesbion of 
prooedu '0 by whi^h jviri-?diotioa ia not ftffeoted, 
whether a oar y h^a been wrongly inoluded or 
ezoluded. [P 68, Ool. I ] 

(b) Grim P 0 Go ie, 8, 1^5 Absence ot notice 
io one o1 fh^ m mb^r^ doe^ not renier whole prO‘ 
ceedings wUko it jurivaHion, 

Where one of the membera of one of the parties 
ia nob served wbb i aotioe the pnoeedings are bad 
ao far as that member ia oonoerned bat the invali- 
dity of the pnoeediogs agiinst one member doea 
not necessarily invalidata the whole prooeeding. 
(P. 68, Ool. 1.] 

(o) Grim* Pro. Code, 8. 145 ^Minor made parly 
to order unde>' Sub^S il -^^otiee not served on 

is n)t a necesm'^y piriy, 'f 

Where a minor was mile party to the order 
which waa drawo nc noder 8ab-8. (1) bat no 
notice was served on him, 

Held, though the minor was a proper party 
being interested in the dispute, be was not a 
neoesaary party espeoially as he would not be a 
party lik^^ly to cause a breach of the peace. 
fP.68, Ool. 1] 

P. C, Bii—for the Petitioners, 

B. P. Jimuar — for the Opposite Party. 

Judgmefnt — This Rale has been issued 
ho consider the question whether the 
Sub-Divisional Magistrate of Muzaffarpur 
acted without iurisdiotion in a proceeding 
tmder section 145 of the Criminal Procedure 
Ciode, in which be decided against the 


second party of which the petitioners 
Nandan Singh and Hirdey Singh were 
members. 

The facts are as follows : — 

In a Callectorate partidon the diyrsiOD 
was under order of the Board of Revenue 
made upon the basis of the entries in the 
Record of Rights, (which show as hakasht 
malik certain lands claimed by various co- 
sharers as their raiyati lands^ " without 
prejudice to the question whether the pro- 
prietors coDcerned have a raiyapj status or 
not and without prejudice when possession 
is given upon completion of the partition 
to the rights of any parties in cultivating 
occupation.'’ Delivery of possession of 
takhtas was given in 1922 and each set of 
co-sharer landlords took over the lands 
within their own new takhta which were 
shown as bakasht malik in the Record of 
Rights. The joint family of the present 
petitioners consisting of Nandan Singh and 
Hirdey Singh adults, and Ramlochan Singh 
minor, took possession of hakasht lands 
previously held by the opponita party and 
the opposite (first) party took possession of 
hakasht lands previously held by the peti- 
tioners. Tiereafter the petitioners sold 
their takhta and having no land left en* 
deavoured to retake possession of the lands 
formerly in their cultivation which bad 
fallen in the takhta of the opposite party 
and had been taken possession of by them. 

That the Magistrate rightly held that the 
opposite party was in possession of the 
lands in dispute is incontrovertible. It is 
urged, however, that his procoadings were 
without jurisdiction in the following oir- 
cumstanoes. He made party to tho order 
which he drew up un ier 8uh-8eotioo(l) not 
only the petitioners but thair minor brother 
Ramlochan. Tho process server, however, 
returned the notice issaed on Riinlochan . 
under sub-section (3) with the report 

Ramlochan Singh is a minor. Therefore, I 
have returned the notice issued in his name 
in which he is not dLScribei ai a minor.” 
No further steps were taken to serve notice 
upon the mioor and in the written state- 
ment which the petitioners filed they took 
objection that the proceeding so far as it 
concerned Ramlochan, was illegal because 
he was not represantai by a guardian and 
that as a result tbe whole nrooeeding was 
winhout jurisdiction. The Migistrate took 
no action upon this objection and eventually 
made an order under sub* section (6) 
against all tihree brothers. 
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Now this application is made by the two 
major brothers only and Ramloohan Siogh 
is no party to it. It may well be that the 
proceeding having been taken without 
notice to him and in his absence is bad in 
law, 80 far as he is concerned, for the 
reason that the Magistrate had no jurisdic- 
tion to pass the order so far as it affected 
him. But that is not to say that for that 
reason the whole proceeding is without juris- 
diction. The decision of the Full Bench 
in Krishna Kamini v. Abdul Jahhar (1) 
is authority for the view that the question 
of misjoinder and non-joinder of parties 
does not ordinarily affect jurisdiction. It 
is a question of procedure by which juris- 
diction is not affected, whether a party has 
been wrongly included or excluded. The 
invalidity of the proceeding against one 
member of the petitioner’s party does not 
necessarily invalidate the whole proceeding. 
' Tbeminor, though interested in the dispute 
and a proper party, was not in the circum- 
stances an essential party, especially as be 
would not be a likely person to cause a 
i breach of the peace. Thus the proceeding 
is not without jurisdiction in respect at 
least of the persons who were actually 
parties, and were not prejudiced, and it is 
palpable that petitioners were not prejudi- 
ced. 

The Eule is, therefore, discharged. 

Rule discharged. 

(1) (190:q aO Cal. 166-6 C.W.N. 737 (F.B.) 

A.I.K. 1826 Patna 68. 

Kulwant Sahay, j. 

Dehi Day a I Singh and others — Defen- 
dants-Appeilants 

V. 

Ml Gango Kucr and others — PJaintiffs- 
Bespondents. 

Appeals Nos. 338 and 339 of 1922, 
decided on 25tb March, 1925, from Appel- 
late Deotees of the Sub Judge, Second 
Court, Gaya, dated dth February, 1922. 

la) B T. Act, 8. 103 (6 )— in the Rtcord 
of Ii%ghts as lo the tenant* s right to trees does not 
carry the presumption of coirsctness. 

The eolty in the Record of Bights ae regards the 
fruits and timber of the trees which fehowe that 
the tenauts are entitled to appropriate all the 
fruits and timber of the trees and that the land- 
lords are not entitled to anything, does not carry 
A ptesumptioD of oorreotness under B.IOS (6). 67 
J. 0. 126. Foil [P. 70, Col. 1] 


(b) Landlord and Tenant-- Right to trees— 
Tenant is to cut trees ani landlord 4s to appro* 
priate wood. 

The ordinary law is that the tenant has a right 
to cut the troos and the landlord has the right to 
appropriate the wood. [P. 70, Ool. 1.] 

S. N, Dutt — for Appellants. 

Kailaspati — for Respondents. 

Judgment: — These two appeals by 
defendants Nos. 1 to 3 arise out of the 
same suit. The suit was for a declaration 
that two survey plots Nos. 900 and 901 
recorded in khata No. 13 in Monza 
Ukarmha Salem, which contains 1.18 acres 
of orchard land covered with a large 
number of trees, formed the hhaoli holding 
of defendants Nos. 1 to 3 and that the 
plaintiffs and defendant No. 4 were 
entitled to appropriate one-half share of the 
fruits and the wood of the trees standing 
on the land and that the entry of kabil 
lagan in the survey papers was wrong. 
There was a further prayer that if the 
Court be of opinion that the plaintiffs could 
not get the price of their share of the fruits 
from defendants Nos. 1 to 3, then a 
decree might be passed against the said 
defendants for the price of the entire 
landlords’ share of the fruits. There 
was an alternative prayer in the plaint 
that if the Court was of opinion that 
the entry of kabil lagan in the Record of 
Rights was correct, then a proper rent 
might be assessed by the Court. The 
defendants Nos. 1 to 3 hied a written state- 
ment in which they denied the title of the 
plaintiffs and alleged that the suit was bad 
for defect of parties. They further alleged 
that the orchard was held by them as 
helagan or rent-free and no rent was pay- 
able therefor, and that the plaintiffs or the 
other landlords, were not entitled to a half 
share of the fruits or the wood of the trees. 

The learned Munsif found that the plain- 
tiffs bad established their title, and that the 
land was held by the defendants as bhaoli, 
but he dismissed the suit on a finding that 
the IG-annas landlords were not made 
parties to the suit and that the suit was bad 
under seotion 148- A of the Bengal Tenancy 
Act. He held that the trees^ were ijmal 
amongst all the 16- annas proprietors of the 
village and all tbosh proprietors were neces- 
sary parties to the suit. 

There were two appeals before the Sub- 
ordinate Judge against this decree-^ one by 
the plaintiffs and the other by the defen- 
dants Nos. 1 to 3. The learned Subordinakk 
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Judge decreed the plaiutifife’ appeal and 
directed that the defendant No. 4 be added 
as QO-plaintiff and the amount of the bhaoli 
rent to which the plaintiffs are entitled bo 
determined by the Munsif. As regards the 
defendants’ appeal the learned Subordinate 
Judge found that the land was held by 
defendants Nos. 1 to 3 as bhaoli and that 
the landlords were entitled to one* half share 
of the fruits and the wood of the trees. He 
accordingly dismissed the defendants' 
appeal. 

Defendants Nos 1 to 3 have therefore, 
preferred the present two appeals to this 
Court, and it has been contended on their 
behalf that upon the findings arrived at by 
the Munsif as well as by the Subordinate 
Judge himself, the suit was not maintain- 
able on account of defect of parties. 
Secondly, it has been argued that the learn- 
ed Subordinate Judge was wrong in hold- 
ingthat the land was bhaoli and not belaqan. 

As regards the first point, it appears from 
the allegations of the plaintiffs themselves 
in their plaint that Mauza Ukarmha Salem 
was partitioned by the Civil Court into 
seven takhtas. The plaintiffs and the de- 
fendant No. 4 were allotted one of these 
takhtas to the extent of their original share 
of 2 annas 8 dams 17 kauris 9 bauris. This 
new takhta of the plaintiffs and the de- 
fendant No. 4 is known as Takhta Sheikh 
Bahim Baksh and is now treated as one of 
16 annas. The plaintiffs alleged in the 
plaint that since the partition which was 
effected in 1898, the proprietor of one takhta 
has no connection with the takhtas of the 
other proprietors with the exception of the 
lands and trees left joint under the said 
partition. It has been held by the learned 
Munsif that the trees standing on survey 
plots Nos. 900 and 901 were left ijmal 
amongst the proprietors of the entire 
IG-annas of the village and were not parti- 
tioned amongst them. This finding does 
not appear to have been disturbed by the 
learned Subordinate Judge, as in dealing 
with tbe appeal of the defendants, be says 
that no raibandi was fixed in tbe partition 
for the trees in dispute beoause they were 
left ijmal amongst tbe proprietors. If that 
is so, then the plaintiffs and tbe defendant 
JNo. 4 did not form tbe entire body of land- 
lords who are entitled to tbe rent of the ' 
orchard in dispute. In dealing with the 
plaintiffs' appeal tbe learned Sfibordinate 
Judge has lost sight of this fact. He baa 
^seated the plaintiffs m wall as the defen- 
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dant No. 4 as the 16 annas proprietors en- 
titled to the rent of the orchard fn dispute. 
He has not come to any speoifio finding as 
to whether or not the trees in dispute were 
partitioned in the Civil Court partition and 
allotted to tbe takhta of the plaintiffs and 
defendant No. 4, or were left ijmal 
amongst tbe entire body of proprietors of 
the whole village. The observation about 
the trees being left ijmal made by tbe 
learned Subordinate Judge when dealing 
with the appeal of the defendants is not a 
speoifio finding upon this point. He was 
there considering tbe question as to whe- 
ther the land was bhaoli or rent-free and 
he met the argument of tbe defendants 
that no raibandi bad been fixed for the 
trees by observing that this only meant 
either that the trees did not belong to the 
maliks but to the tenants or that they were 
left ijmal, I am of opinion that having 
regard to the faot that the Munsif bad dis- 
missed the suit, not only on the ground 
that it was bad under section 148-A of the 
Bengal Tenancy Act, so far as tbe defen- 
dant No. 4 was oonoerned, but also beoause 
the other proprietors of the entire village had 
not been impleaded as parties, the learned 
Subordinate Judge ought to have coma 
to a speoifio finding as to whether or not 
the other proprietors are necessary parties 
in the present suit. His decree, therefore! 
passed in the appeal of tbe plaintiffs must 
be set aside and tbe case remanded 
to him for a finding as to whether 
tbe trees on tbe plots in dispute were 
left ijmal amongst the proprietors of the 
entire village in tbe Civil Court partition 
and as to whether the present suit oould 
proceed in their absenoe. 

Second Appeal No. 339 is, aocordingly* 
allowed and the ease remanded to the 
Court of Appeal below for disposal accord- 
ing to law. Costs will abide the result. 

As regards the appeal of defendants 
Nos. 1 to 3 the finding of tbe learned Sub- 
ordinate Judge that the laud was bhaoli 
and that the landlords were outitled to 
have the fruits and the wood of the trees 
is a finding of faot which oannot be inter- 
fered with in second appeal. The learned 
Counsel for the appellants has, however, 
argued that the entry in tbe Becord of 
Bights as regards the fruits and timber of 
the trees, in dispute is kul-haq-raiyat 
which shows that the tenant defendants 
are entitled to appropriate all the fruits and* 
timber of the trees and that tbe landlord# 
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are not f Dtitled to anythiog. Tbe learned 
Subordicate Judge Is right ^beu be bolds 
that this entry in tbe Becord of Bights 
does not carry a (resumption of correct- 
ness under section J03 'b) of the Bengal 
Tenancy Act. The ordinary law that the 
tenant has a right to out tbe trees and that 
tbe landlord has tbe right to approrrlate 
tbe wood is accepted by the learned Counsel 
for the appellants, but he argues that the 
Question as to whether tbe tenant is enti- 
tled to appropriate the timber is cne of the 
incidents of the tenancy which the Be venue 
Officer pn paring the Becord cf Bights was 
entitled tort cord under section 102 'h) of 
the Bengal Tenancy Act. The learned Sub- 
ordinate Judge is of opinion that it is not 
one of the incidents of the tenancy, but it 
amounts to a custom or usage varying tbe 
common law and that tbe Bevenue Officer 
in preparing the Becord of Bights bad no 
power to record the existence of any such 
custom, and that the entry of kul-hoq- 
raiyat in the Becord of Bights is not an 
entry which carries with it the presump- 
tion of section 103 (i). This opinion of the 
learned Subordinate Judge is supported by 
tbe decision of this Court in Suresh 
Chandra Bai v. Sitarom Stngh (1 and the 
entry of kvl hoq raiyoi in the Becord of 
Bights is only a piece cf evidence admissi- 
ble under section 35 of the Indian Evidence 
Act, which the learned Judge has taken 
into consideration as such. 

As regards the plaintiffs* claim of half 
share of tbe fruits, tbe learned Judge has 
believed the plaintiffs* witres>p(B and has 
held that tbe orchard was hhooli and tbe 
land-lordf were entitled to recover a half 
share cf the fruits. These findings being 
based upon a ccnFidcration of the evidence 
in tbe ca^e are conclusive and the Second 
Appeal No. 338 is, therefore, dismissed 
with costs. 

Appeal dismised. 


(1) (1920) 57 l.Ct 126i 


♦AXE. 1086 Patna 70. 

Adami and Macpherson. jj. 

Sobhit AfoZ/ofe— Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Bevision No. 341 of 192^ 
decided on 22Dd July 1925, from an order 
of tbe Sessions Judge, Muzufiarpur. 

• Cf m> Fto, Cede, 8.250 3 - Total amount of 
eemtentation is the basts lo atewe apt- lai ability* 

There is Dotbiog in B- SCO to (biw that aa 
appeal will only iie when tbe c( mpeDf-atico direc- 
ted to be paid to each individuai arcuted ig more 
than Be. tO. Ui-der Bub Btc (3/ a c: Dt^lHiraDt who 
hag been otdeted by a Idagieirate lo ^ay cempen* 
cation excel oil g Rh CO bhe )be ngbi ol appeal. It 
is tbe total ameunt of ocnDpcnt&uoD dirccltd to 
be paid by tbe C( mplairabt ^bicb n net fotm the 
baeie cl tbe deoibiou whether an ap^ial lies or not. 
(P. 71, Col. 1.] 

K. N* Moitra--iot Petitioner. 

B. C* De, for T, N* Sahay — for the 
Crown. 

Judgment : — The only questicn which 
arises m this case is wbeiiitr an appeal 
lies against an order passed ly a Magis«- 
trate cf tbe First Class under S. 250> 
Criminal Procedure Cede directing the 
complainant to pay to each ci the several 
accused as oempensation a sum Jess than 
Bs. 50 tbe aggregate sum to be paid to all 
tbe accused amcunting to more than 
Be. 50. In tbe present ca^e the Deputy 
Magistrate oroered cemtensatien of Be. 25 
to be paid to each of tbe eleven accused 
persone, the aggregate thus amounting to 
Be. 275. 

The learned Sessions Judge, when the 
appeal was brought before him against the 
order of oempensation, held that no anpeal 
lies under ol. v3j of S. 250 unltss the com- 
pensation to he paid to any one accused is- 
overBs. 50. lo support of this finding, 
tbe learned Sessiors Jurge stetes that he 
holds that Sub S. <3) of S. 250 is control- 
led by the woiding of Sub S. (2) of that 
section. It is difficult to understand whak 
grounds be has for bis findingf for even if 
Sub'SeotioD <2) does control Sub-section (3) 
there is nothing to show that an'at peal will 
only lie when tbe compensation directed to 
be paid to^each individual accused is more 
than Bb. 50. Sub- section (3) stateErtbata 
complainant who has been ordered by a 
Magistrate to pay oompeneation exeeeding 
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Bs. 50 baa the right of appeal. It is quite 
evident that it is the total amount of com- 
pensation directed to be paid by the com- 
plainant which must form the basis of the 
decision whether an appeal lies or not. 
The compensation is a fine which the 
complainant has to pay for instituting a 
false and frivolous or vexatious case and 
his right to appeal clearly depends on the 
total amount of that compensation. It is 
obvious that the oreterion is the amount 
of compensation directed to be paid in tbe 
case. Section 250 begins with tbe words 
" If in any case ” and in Sub-s. ^4) we read 
tbe words "when an order for payment of 
compensation to an aeon sed person is made 
in a case " 

Tbe present case must go back to the 
learned Sessions Judge in order that he 
may bear and decide tbe appeal according 

to law. 

Petition accepted^ 

Case remanded. 


A.I.R. 1826 Patna 71. 

Das A^D Adami, jj. 

Sadhu Sao — Defendant- Appellant 
v. 

Awadh Bihar Saran Singh and others — 
Bespondents, 

Appeal No. 815 of 1922, decided on 
8th April, 1925, from the Agpellate Decree 
of tbe Add). Subordinate Judge, Patna, 
dated 7th June 1922. 

Bengal Tenancy Art, S, 87— No Abardenwent 
where tenant usu/ru' tuari/p mortgages his holding 
hut still resides in the village. 

Where tbe trenefer le by vsy of usofruotuaxy 
moxt^Bge,tbe Jhtidlcxd, theegb be bae Doi con* 
Bected, T8 cot crd'carily entitled to recover goeseB' 
sioD of tbe boldii g, unices there bae been ra) an 
•baudoriDeDt within eection 67, or (6 a relin* 
quiBbmeDt of'tbe bclditg, or le) a repudiation of 
tbe tennrey. [P 751. Col, 1.] 

In order to mnke cut. a caee of abacd- 
cment under B, 67. the landlord must 
eBtablieb, Firsf, that ibe rctyat has voluntarily 
abandoned bis reeiderce without notice to bim ; 
Seecndlpt tbai be bae not arranged for pajmeni of 
biB rent as it f8l)f> one, c. Thiraly, that be has 
ceased to cultivate bis hcldii g either by bimeelf 
or by seme, other perern. Where therefore tbe 
tenant executed a ueufructuary mortgage, but be 
still reiidsd in the village and the equity of 
redemption still vested in him. 

Held, that there waa no abandonment within 
S. 87. [P. 79, Col, 9.] 

8. Dayal — for Appellant 

S. N, Boy — for Beepondento. 


Das, J. This appeal is on behalf of lha 
defendants and il arises out of a suit insti- 
tuted by the plaintiffs-respondents for 
recovery of possession of certain kashb 
lands speoiBed in the plaint. Tbe Courts 
below have differed in opinion, the learned 
Subordinate Judge in the Court below 
having given the plaintiffs a decree sub- 
stantially as claimed by them. 

Tbe admitted facts are as follows: — 
Defendant 2 had a bolding under the 
plaintiff in touji No. 2299. He executed 
a usufructuary mortgage in favour of 
defendant No. 1 and put him in possession 
of tbe entire bolding. There was a con- 
troversy in tbe Court of first instance on 
tbe question whether tbe document 
executed by defendant No. 2 in favour of 
defendant No. 1 was one of mortgage or 
one of sale. Both the Courts below have 
concurrently come to the oonolusion that 
tbe document was one of mortgage. The 
plaintiff oontends that defendant No. 1 has 
abandoned tbe bolding by executing the 
usufructuary mortgage in favour of defend- 
ant No. 1 and by giving up possession 
and oeasing to pay rent. It appears, 
however, that defendant No. 2 is a 
resident of mouza Kalapur and that be has 
three holdings in Kalatur, one in touii 
No. 4353, one in touit No. 2699 and one 
in iouji No. 4366 ; We are concerned 
in this litigation with the bolding in tonji 
No. 2699, but it is nob disputed before us 
that the tenant is still in possession of two 
other holdings, it is true, under different 
landlords, but in the same village. The 
bolding with which we are concerned in 
this litigation consists entirely of agri- 
cultural lands and as tbe learned Subor- 
dinate Judge has found, tbere is no bouse 
which forms part of tbe bolding. But 
the bolding in touji No. 4366 consists of 
a bouse and a plot of agnculturai land ; 
and it is not disputed before us that defend- 
ant No. 2 is still in occupation of 
bis bouse in village Ealapur, touji 
No. 48C6. 

The conclusion at which the learned 
Subordinate Judge bas arrived may be* 
stated in bis own words : 

" In tbe present caee, tbe tenant pait» 
with possession of bis holding, witboulk 
arranging for payment of rent to the land- 
lord by himself. He bas bis bemesread and 
holdings under other landlords, and baa 
abandoned tbe bolding in tbe only way in 
which bq can give effect to bia intention) 



18110 


79 QADHU S4Q V. AWADH BISAB aiABAN (Da8. J.) 


lo abandon the bolding, namely, by oea- 
sing to oultivate and omitting to pay rent. 
In these oiroamstanoes, I am of opinion 
that there hag been an abandonment, 
and I hold that the appellant must 
< snooeed.” 

It is settled law that where the transfer 
is by way of uaufruotuary mortgage, the 
landlord, though he has not consented, is 
not ordinarily entitled to recover possession 
of the holding, unless there has been (a) 
an abandonment within the meaning of 
sections?, of the Bengal Tenancy Act, or 
(b) a relinquishment of the holding, or (c) 
a repudiation of the tenancy. It is not 
contended in this case that there has been 
either a relinquishment of the holding or a 
repudiation of tbe^ tenancy : but it is 
strongly contended on behalf of the res* 
pondents that there has been an abandon- 
ment within the meaning of section 87 of 
the Bengal Tenancy Act. Bub as has been 
held in this Court, the first condition to 
oonsbituto abandonment under section 87 
of the Bengal Tenancy Act is the voluntary 
abandonment of his residence by the 
raiyat. In this ease it is not disputed that 
the tenant has not abandoned his residence. 
The learned Subordinate Judge in the 
Court below has taken the view that 
abandonment of the restdenoe must meap 
abandonment of bis residence under the 
same landlord, so that where a tenant has 
not any reaidaooe under the landlord who 
is seeking to recover possession of the hold- 
ing, it is sufiioient for the landlord to prove 
that the tenant has not arranged for pay- 
ment of his rent as it falls due and has 
oeased to cultivate his holding either by 
himself or by some other person. The 
learned Subordinate Judge points out that 
If any other construction were placed on 
the words of section 87 “ there will be the 
anomalous position that there can be 
abandonment by a non-resident tenant, 
that is to say, a tenant who does not reside” 
in the village in which he has his holding 
and the learned Subordinate Judge comes 
to the conclusion that the holding and the 
house of the tenant must be under the 
same landlord. 

With all respect I am unable to agree 
with this view. The question is one of 
forfeiture; and there is no injustice in 
requiring a ease of forfeiture to be strictly 
I)roved. The essence of abandonment is the 
giving up of ,tbe residence without polioe 
Ao tbc landlord. 1 oonfess tbat 1 do not 


appreciate the difficulty that seems to have 
oppressed the learned Subordinate Judge. 
He says that any other eonstraotioa would 
involve the consequenoe that there can- 
not be an abandonment by a non-resident 
tenant ” ; and he points out that there 
is DO point in giving notice of abandon- 
ment to a parson under whom the house 
is held, when the holding is hold under a 
different landlord”. But section 87 does 
not provide for any notice to be given to 
the landlord ; it points out the oonsequenca 
of a raiyat abandoning his residence with- 
out notice to bis landlord when the 
abandonment is accompanied by other 
acts mentioned in the sectiion. “ Abandon- 
ment of the residence ” is an junequivocal 
act showing an intention not to return 
and it is a matter of no consequence that 
the residence is under a different landlord. 
In my opinion, the section means what it 
says, and in order to make out a case of ^ 
abandonment under section 87, the land- 
lord must establish. first, that the raiyat 
has voluntarily abandoned his residence 
without notice to him ; secondly, that he ■ 
has not arranged for payment of bis rent 
as it falls due. and, thirdly, that he has 
oeased to cultivate his holding either by 
himself or by some other person. In the 
present ease the tenant has executed a 
usufructuary mortgage ; but he still resides 
in the village and the equity of redemption 
is still vested in him. On what ground oan 
wa say that there is abandonment 
within the meaning of that term as used 
in section 87 of the Bengal Tenanoy 
Aot? 

In my opinion the decision of the learned 
Subordinate Judge is erroneous and I must 
allow this appeal, sat aside the judgment 
of the Court below and restore the judg- 
ment of the Court of first instanoe. The 
result is that the suit is dismissed with 
costs in all the Courts. 

Adami, J. — I agree. 

Appeal allowed. 
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JwALA Prasad, j. 

Laurentius Ekka and others — Plaiobiffs- 
PetiMoDers 

V. 

Dnkhi Koeri and another — Ddfendanfes- 
Opposite Parfcy. 

Civil Ravision Nos. 3Rl and 382 of 1923, 
decided on ISbh March, 1924, from an order 
of the Sub Judge, Ranchi, dated 9th 
June 1923. 

(a) Legjl Practitioners— Advocate can 6^ verbally 
appointed and can present an application on behalf 
o1 clients without vikalatnama—Giv. Pro, Code, 
0. 5. r. 1. 

An Advocate, unlik-a a pleader, can bo verbally 
appointed to act on behalf of hie client, and when 
BO appointed, under R. 1 of O. 3 ha can appear, 
plead and act. There is nothing to prevent an 
advocate, either in th! H f?h Oourfc or in the 
subordinate Courts, to present an application on 
behalf of his client without auj p jwer of appoint- 
ment or vakalatnama given to him in writing. 
‘There is nothing in the L-ga' Praoti'/onors’ Act 
also against this view. 9 All. 617 Foil. [P.74, 
Col. 2.] 

(b) L\miiai%on Act, 3. 5 -Petition out of time — 
No reason for delay shown on the face of it^ 
Petition ts not enfertainable. 

It is a well reoogoisel prinotole that a petition 
filed out of time must show on the face of it the 
reason for delay, and there mast further be an 
express prayer for condonation of the delay under 
the section. [P. 75, Ool. J.j 

(o) Compromise op pleader without instructions 
from party and without hi • consent — Valid if bona 
fide in the interests of the parly. 

On principle, there does not seem to be any 
reason for interfering with a compromise consented 
to by a pleader duly authorized in this behalf, 
unless fraud or collusion is imputed to the pleader. 
[P. 76, Ool. 1.] 

Harihar Prasad Sinha — for Pctjitioaers. 

Sambhu Saran — for Opposifcc Party. 

Judgment — This is aa application 
against} an order of the Subordinate Judge 
of Ranchi, dated the 9th June, 1923, reject- 
ing an application of the petitioners present- 
ed under Order 47, rule 1 of the Civil Proce- 
dure Code for review of a Judgment, dated 
the 23rd December, 1922 passed by him. 

The petitioners ware plaintiffs in the case 
and sought to recover possessioo of the dis- 
puted land on a declaration of their title 
thereto as itheir anoesti^al Bhuinhari land. 
The defendants, on the other hand, claimed 
to be In possession of the property under 
a purchase made by their fathel^ in 1873 
Irom one Sheikh Bhukan, m auction 
O^urohaaer of >he land. The 


suit was dismissed by the Munaif, 
and the appeal filed by them was placed 
in the file of the Subordinate Judge for 
disposal. The arguments of both sides 
oouoluded on the 20th Deoember. On the 
23rd December a compromise petition 
was filed before the learned Subordinate 
Judge. The petition was signed by the 
defendants and their pleader, and on 
belmlf of the petitioners their pleader 
signed the same. By the petition of 
compromise the Bhuinhari title of the peti- 
tioners was admitted and acknowledged 
by the defendants, and the defendants were 
allowed to hold the disputed land as occu- 
panoy raiyats under the plaintiffs on pay- 
ment of rent at the rata of Rs. 3 per acre, 
the rent being revisable at the time of the 
preparation of the Record of Rights. The 
appeal was disposed of in terms of the 
compromise petition per judgnoent of the 
Court, dated the 23r(i Deoember 1923. 

Tne petition for review of the judgment 
was tiled on behalf of the petitioners on 
thedth June. In it, it was alleged that after 
the arguments were over, the petitioner 
No. 1, who was in charge of the ease on 
behalf of the plaintiffs, had left Ranchi for 
his village in order to make preparation for 
the Christmas festival in his charge, and 
be came back to Rinohi in the first week 
of January and learnt that the appeal was 
disposed of in terras of the oorapromisa 
referred to above. It was alleged in the 
petition that the oorapromiso pHtibion was 
filed without his kn.iwlodge and without in- 
structions to his Pleader anti that it was 
prejudicial to the piainbifis’ interest. 

The compromise petition was signed by 
the petitioners themselves, and counter- 
signed by their Counsel Mr. Roy. On the 
9Dh of June 1923 the Court rejected the 
application for review holding: (1) that it 
was out of time and ^2) that} it was not in 
proper form. As to the latter ground, the 
learned Subordinate Judge observed, that 
Mr. Roy being Counsel (Advocate) could 
not move the petition unless he was 
instructed by a Pleider and after the latter 
bad signed it, and that if Mr. Roy wanted 
to present the petition and thereby act as a 
pleader, he should have filed a Vakalatnama. 
In support of this view the learned 
Subordinate Judge has cited the case of 
Mr, B. N. Misra, an Advocate of this Court, 
who practises in Cuttack. I have looked iuto 
the file of the ease. Mr. Misra applied for 
refund of sqme money on hab^U of bis oliont 
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and filed a petition for that purpose nnder 
bis own signature, without filing a Vakalat- 
nama. The learned Chief Justice 
(Sir Edward Ohamier) observed that if 
Mr. Miera wanted to perforin the functions 
of a Pleader be trust file a Vakalatnama. 
This view has been maintained in this 
Court in several oases, and thus a practice 
has been established of not allowing refund 
of money to an Advocate unless he is 
especially authorised and files a Yakalat- 
nama. This would be so under the 
provisions of the Stamp Law which 
especially require that a refund of money 
can only be made to a person holding a 
power of attorney, duly stamped, from the 
person on whose behalf the withdrawal 
is sought : [Article 48 ig) Schedule I of the 
Stamp ActJ. But the Counsel in the pre- 
sent case did not want any refund of 
money on behalf of his client ; he only 
applied for review of judgment. The 
petition for review in the present case 
was duly signed by all the petitioners, 
and it was moved by Counsel Mr. Eoy, 
who appeared for the petitioners who 
were also prcKent in Court at the time. 
The rules as to the presentation of an 
application are to he found in Chapter III, 
page 13 of the II gh Court Rules, and in 
Chapter I, Pait I, page 6 of the General 
Rules and Circular Orders for the Sub- 
ordinate Couifw. Rule 4, clauses (iii) and 
(iv) of Chapter 111 of the High Court 
Rules, says that a petition shall be signed 
and dated either by the petitioner or 
declarant or his pleader and presented 
either by the petitioner or declarant or 
his rocogniEttd sgent or bis pleader or 
some person appo nted in writing in 
each case by such pleader to present the 
same. The Note to that rules says : — 

** Hero and iLrc^f^br ut tbepc ruUe iioleFP there 
Ib aD>'tbirg r«pU(2iuHr.t in ib« FUtjfct or context 
‘pleader’ mtatib ’sovccHte, vakil or atlorne;.’ 

Therefore a petition must be signed 
and presented either by the petitioner 
himself or an advocate, vakil or attorney 
of this Court, In the present case the 
petition was signed by the petitioners 
fehemsalves. They were present in Court, and 
it was signed and presented by Mr. Roy, 
Advocate, on their behalf. Therefore 
if the petition were filed in this Court it 
would have beau in order, It is, however, 
contended by Mr. Sbambbn Saran that, as 
it was presented before the learned Subor- 
dinate JudgCf the Advocate ip question 


could not present it. Buie 2, clause (3) 
Chapter I of the General Rules and Circular 
Orders, however, states that a petition 
to be presented in the lower Courts may be 
signed by the person presenting it, and 
rule 3 says that if the person presenting it 
is not a pleader or Mukhtar be shall, if so 
required by the Court, be identified. 
Therefore, a petition in the Subordinate 
Courts may be signed and presented by a 
party or by bis pleader “Pleader*’ has 
been defined in the Code of Civil Pro- 
cedure, section 2, clause 15 to mean any 
person entitled to appear and plead for 
another in Court and to inolude an. 
advocate, vakil and attorney of a High 
Court. This rule refers only to the 
functions of appearing and pleading, and itr 
is said that it does not inolude acting. 

Rule I of Order III of tbe Civil Proce- 
dure Code says : — 

** Any appearance, application or act in or to any 
Court, required or authoriHed by Uw to be made 
or done by a party in Biioh Court, may, except 
where otberwiee expressly provided by any law 
for tbe time being in force, be made or done by 
the party in person, or by hie recognised agent, 
or by a pleader duly appoin ed to act on bis 
behalf.*’ 

Rule 4, clause (1) of that Order says : — 

** The appointment of a pleader to make or do 
any apprarance, application or act for any 
person shall be in writing, and shall be signed 
by such person or by bis rcoogniFed agent or by 
some other person duly auihoiia^d by power of 
attorney to act in this behalf.** 

Clause (3) of rule 4 dispenses with the 
appointment in writing in the case of an 
advocate of any High Court, and an advo- 
cate is not required to present any docu- 
ment empowering him to act. 

Therefore, an advocate, unlike a pleader, 
can bo verbally appointed to act on behalf 
of bis client, and when so appeinted, under 
rule 1 of Order III be can appear, plead 
and act. Hence Mr. Roy need not have 
filed any Vakalatnama, as big authority feo 
present the petition of revision on behall 
of tbe petitioners. So far as the law and 
the rules are ooncerned, there is nothing 
to prevent an advocate, either in the High 
Court or in the subordinate /Courts, to 
preeent an application on behalf of his 
client without any , power of appointment 
or Vakalatnama given to him in writing. 
There is nothing in tbe Legal Practitioners^ 
Act also against this view. 

Section 7 of the Letters Patent of tbiB^ 
Court oouferred upon the Court power 
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** to approve, admit and enrol enoh and so many 
ddvocatee, Vakile and attorneys as to the said 
High Court may seem meet ; and such advocates 
Vakils and attorneys shall be and are hereby 
anthorized to appear for the suitors of the said 
High Court, aod (o plead or to aot or to plead an 
aot, for the said suitors, according as the said 
High Court may by its rules and directions deter- 
mine, and subject to such rules and directions.^ 

In SeotioD 8 of tbe Letters Patent it is 
further declared that this Court 

** shall have power to mt^ke rules from time t^ 
time for the qunl fiuatitn and admission of proper 
persons to be advocates, Vakils and Attorney s-at- 
Iiaw of tbe said Higd Court, and shall be empowered 
to remove or to suspend from practice, on reason- 
able cause, tbe said Advocates, Vakils or Attor- 
neye-at'Law, and no person whatsoever but such 
Advocates. Vakils or Attorneys shall be allowed 
to appear, plead or aot on his own behalf or on 
behalf of a oo-suitor. 

Section 119 of the Civil Procedure Code 
enaots that 

"Notbieg in this Code shall be deemed to 
authorize any person on behalf of another to 
address the court, m the exercise of original 
civil jurisdiolion, or to examine witnesses, except 
where the Court eball have in tbe exercise of 
tbe power oouticred by its charter authorized 
him eo to do, or to interfere with the power of 
the High Court to make rules coucerning advo- 
oatoo, Vakils and attorneys”, 

No rule bae been framed in this Court 
prohibiting au Advocate from pre&entiDg 
an application or acting on behalf of his 
olient. 

Under section 4 of the Legal Praoti- 
tioners Act (Ac: XVIII of 1879) 

•'Every ptri-on low or bereafier entered ns an 
advocate or Vak ) on the roll of any High Court 
under tbe Lett! Patent ccnstituting such Court 
shall be entitled to practise in all the Courts 
Bubordicate to tbe Court on the roll of which 
he is entered ” etc. 

Thus, if an Advocate on tbe roll of this 
High Court is entitled to sign and present 
an application and to aot on behalf of bis 
client in tbe'Higb Court itself, by section 4 
of tbe Letters Patent referred to above be 
will be entitled to \ raobise in all the Courts 
subordinate to this Court. The word “Prao- 
tise” in the seoiion has been advisedly used, 
and unless prohibited by any special rule 
right to appear, plead an act. 

Mr. Shembhu Saran has referred us to 
the ease of Bam Taiuck Barrtk v. Sidhes- 
mret Doss^e (1;. 

That ease, co doubt, supports bis eon* 
tention, but that case relates to tbe prao- 
tioe in tbe Calcutta High Court under the 
roles framed by that Court prohibiting 


Advocates of the Court from aoting on 
behalf of their clients either on the 
Original or on the Appellate Side and all the 
arguments advanced by Mr. S»mbhu Saran 
were considered and fully met by a Full 
Benoh of tbe Allahabad High Court in the 
ease of Bhaktawar Singh v. Sant Lai (2) 

Their Lordships in that ease observed 
does not appear to ns neoessarj to enter 
upon a disous^ioD of tho pfaotioe that prevails and 
regulates tbe professional status and prooeedingi 
of counsel in England, as it seems to us to be 
altogether beside tbe question we have to deter- 
mine, namely whether enrolled advocates of 
this Court are, as such prohibited fn m doing all 
Ruoh acts as admittedly may be done by the 
Vakils”. 

Aooordiogly their Lordships held that 
under the Letters Patent of the Allahabad 
High Court and its rules an Advocate can 
appear, plead and aot. 

Now tbe Letters Patent of this Court 
and tbe rules framed by us are on similar 
lines as those of tbe Allahabad High Court. 
I am, therefore, inclined to adopt the view 
taken by the Full Benoh of that Court, 
and to hold that the learned Subordinate 
Judge was wrong in his view that the 
petition of review presented to him by 
Mr. Boy, Advocate, on behalf of the 
petitioners was not properly presented. 

The first ground upon which tbe learned 
Subordinate Judge rejected tbe applioation 
of tbe petitioners, however seems to be 
substantial. The petition was filed muoh 
out of time. The appeal was disposed of 
on the 23 rd Dtcemher ]922, and tho 
petitioner No. 1 came to know of it in the 
first week of .Tanuary 1923 when he oame 
to Banobi to inquire about the case, Tbe 
review petition should have been filed 
about tbe 23id of March 1923. It was 
however filed on the 5i:b of June 1923o 
This enormous delay has not been explained 
in tbe petition for review presented to the 
subordinate Judge, 

It is a well recognized prinoiple that a 
petition filed out of time must show on the 
face of it the reason for delay, and there 
must further be an express prayer for 
condonation of the delay under Section 5 
of the Limitation Aot, On the face of it 
tbe petition was time barred, and the 
Court below was right in holding that it 
was not entertainable. 

Again, tbe petition does not impute 
improper oonduot on tbe part of the 


(1) (1870) 18 W, B. 60. 


(9) (1887)9 All. 617-1887 A,W.H. 168 (r.B.) 
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pleader who hied the oompromise petition, 
and unless that was done the action taken 
by the pleader on behalf of the petitioners 
oould not be ohallenged, for under the 
Vakalatnacna the pleader had full power 
to oompromise the ease, vide Sadhu 
Saran Bai, Anahit Rat, (3) The recent 
decision of their Lordships of the Judicial 
Committee in the ease of Sourtndra Nath 
Mittra v Herambd Nath Bandopadhya, 
{A IB, P. 0, 98] may he use- 

fully cited though the facts of the case 
are not very similar to those of the present 
one. On principle, there does not seem 
to be any reason for interfering with a 
compromise consented to by the pleader 
duly authorized in this behalf, unless 
fraud or collusion is imputed to the plead- 
er. No such collusion or fraud has been 
- pleaded in the petition. No doubt, ignor- 
ance of the oompromise, want of instruc- 
tions to the pleader, and possibly fraud 
practised by the opposite party have been 
vaguely stated in the petition. These are, 
however, not sufficient to affect the oom- 
promise hied in the present case. Again 
the petitioner No. 1 says that he was look- 
ing after the case and went away on the 
23rd Ddoember 1922 to make arrange- 
ments for the Christmas festivities, but 
there were about ten other petitioners and 
there is no reason why the petitioners other 
than petitioner No. 1 oould not remain in 
Banohi to look after the case. 

For all these reasons I dismiss the 
applications; hearing fee two gold mohurs 
for both the applicatioas. 

Application dismissed, 

(3) A.I.R. ig-id Patna 483. 

A.I.B. 1920 Patna 76. 

Auami and Sen, jj. 

Mt, Sheo Dani Kuer — Plaintiff-Appell- 
ant 

V. 

Bamji Upadhya and others — Defendants- 
Baspondents. 

Appeal No. 1385 of 1922, decided on 
24th June 1925, from the Appellate Decree 
of the Sub Judge, Saran, dated 26th 
August 1922. 

(ft) TYords— “ Malik ” in a will does not n«c65s- 
arily eonfer absolute estate. 

The use of the word malik in a will does not 
OftoeMariiy imply that the estate oonfecced ie aa 
abiolote aatate . The word maUk ia not a teem of 


art, it does not neoessarily define the quality of 
estate taken by the donee. A.I.R. 1922 P, C. 198 
Appl, [P. 77, Ool. 1.] 

(b) Will ^ Construction D Jnee described as 
Malik Mokamit and p^rmi'i^d tn mortgage the 
property m case of nec^snty - Will coxfere an 
estate of a Hindu woman ani not absolute estate. 

In a will where it was stabel that at times of 
teal neoeaaity the d'^oee would be at liberty to 
mortf^aj^e the properties or otherwise deal with the 
same and out of the innome aud produea of the 
propertiee to fiud meins for her livelihood aud 
there is not a word in the will to tbow that the 
testator ever contemplated that the corpus of the 
property would be alienated by the donee in any 
way, and the donee was desoribed as malik 
mokamit, [P. 77, Qol. 1.] 

Held, that what was really intended to be con- 
ferred upon tbe donee was the estate of a Hindu 
woman subject to alienation only in the event of 
legal neoesBity. [P, 77, Go). 2.] 

Hareswar Prasad Singh for Bhagwan 
Prasad — for Appellant. 

Harnarain Prasad — for Respondents. 

Sen, J. : — There is only one point in 
this appeal and that is whether upon a 
proper construction of the last Will of ona 
Sheogopal Upadhya the property in dispute 
passed to tbe plaintiff’s mother, Kishuu 
Kuer absolutely or only for life. 

It appears that Sheogopal had two sons 
both of whom predeceased him. Sheogopal 
died leaving one Baoha Kuer, tbe widow of 
his son Anraaul Upadhaya and Kishun 
Kuer the widow of his son Ratan Upad- 
haya. In his Will, Sheogopal provided that 
the property in question should bo enjoyed 
by Baoha Kuer so long asshe might live, and 
that Baoha Kuer should be able to maintain 
herself out of the property, but that she 
would have no power or right to make any 
sort of transfer of the same ; and on her 
death the propercy would coma to the 
possession of Mt. Kishun Kuer. 

As regards the character of tbe enjoy- 
ment of Mt. Kishun Kuer provided for 
in the Will, there is a great deal of 
dispute between the parties. The appellant 
before us contends that there are words of 
disposition which would clearly amount to 
conferring an absolute estate upon Kishun 
Kuer, whereas the respondcu^ contends 
that there are certain terms in the Will 
which would clearly show that thp intention 
of the testator was not to confer an absolute 
estate but only the interest of a limited 
owner. A* great deal of stress is laid upon 
the use of the words ''malik mokamit, ’ The 
learned Vakil lor the appallapt contends that 



1926 


NATHAN PBA8AD SHAH V. KALI PBA8AD SHAH 


Patna Tt 


the very use of the word malik shows tbafe 
the estate that was purported to be granted 
to Kisbun Kuer was au absolute estate and 
that oDoe that absolute estate was oonferred 
upon Kisbun Kuer then the restriotiona 
laid down in the later portiona of the Will 
would be of no avail. Various rulinga are 
cited in support of this proposition, but the 
matter is now beyond all doubtthat theuse 
of the word malik does not necessarily im- 
ply that the estate conferred ia an absolute 
estate. As observed by their Lordships 
of the Judicial Committee in the case of 
Bkaidas Ghivdas v. Bat Gulab (1) the word 
maltk is not a term of art, it does not 
necessarily define the quality of estate 
taken, but in the context of the Will before 
their Lordships in that oa8e,their Lordships 
thought that the estate conferred waa an 
absolute estate. Therefore, the real ques- 
tion before us is as to whether, reading the 
context, the word mahk mokamit in the 
present case indicates that an absolute 
estate was intended to be given to Kisbun 
Kuer. I think it is clear that the testator 
did not intend to give an absolute estate to 
Kisbun Kuer for he observes that “ it shall 
also be within the power of the said Kishun 
Kuer that at times of real necessity she will 
meet the same by mortgaging and giving in 
zurpeshgi portions of the lands ; further she 
will do what she likes and from the income 
and produce of the abDve she will afford 
her livelihood, perform pilgrimages have 
Ehata Puran etc. etc.” 

Now, if the testator really intended to 
grant an absolute estate it would be 
entirely unnecessary for him to state that 
at times of real necessity the donee would 
be at liberty to mortgage the properties or 
otherwise deal with the same and out of 
the income and produce of the properties to 
find means for her livelihood, There is not 
a word in the Will to show that the testator 
ever contemplated that the corpus of the 
property would be alienated by Kisbun 
Kuer in any way. 

The learned Vakil for the appellant 
points out that the words ‘‘she may do what 
she likes” indicate that the testator intend- 
ed to give uer absolute powers of disposal 
over the property. That does not appear 
to me to be a correct oonstruotion of the 
words, for they must again be taken to- 
gether with the context and judging from 
the manner in which those expressions 


(1) A,I.B. 1933 P.O. 198i 


have been used, it seems to me that what 
the testator intended to say was that she 
would be at liberty to do what she chose 
with the income and produce of the pro- 
perty. At any rate, it does not appear 
that those words would confer upou the 
devisee the power to deal with the corpus. 
In view of the fact that no absolute estate 
was conferred upon Kishun Kuer, the ques- 
tion does not rise as to whether there were 
in the later portions of the Will expressions 
repugnant to an absolute estate which 
would, therefore, have to be declared to be 
invalid and of no effect. Taking the instru- 
ment in its entirety, I am of opinion that 
what was really intended to be conferred 
upon Kishun Kuer was the estate of a 
Hindu woman subject to alienations, only 
in the event of legal necessity. 

In the circumstances the appeal must be 
dismissed with costs. 

Adami, J. — I agree. 

Appeal dismissed. 


♦A.I.R. 1826 Patna 77. 

Adami and Sen, j.t. 

Nathan Prasad Shah — Defendant** 
Appellant 

V. 

Kali Prasad Shah — Plain tiff- Respon- 
dent. 

Appeal No. 1220 of 1922, decided on 
24th June 1925, from the Appellate Decree 
of the District Judge, Santhal ParganaSi 
dated 14tb July 1922. 

(ft) Lease—Consiruction^Ijafa deed ie a mort- 
gage and baq ajiri is not rent— -Interest on haq sjiri 
cannot be claimed unless there is a siipulatton in 
the deed. 

Under tbe terms of the deed it was agreed that 
the Ijaradar ebould remain in poeeeBeion of the 
Ijatft properly, and out of ibe fixed annual rent, he 
should pay Government revenue and rcad-otes into 
the Government Treasury ^very year, shoulcl 
deduoi and appropriate to htmaeK certain sum 
every year in lieu of inlereat on the ISarpeshgi 
money and should pay the remaining sum every 
year as haq ajiri to the owner. 

Held, (bat tbe haq ajiri payment was not rentp 
that the deed waa a ueulruoiuaty mortgage and 
that the person in poesession held as mortgagee 
and not as a tenant. The haq ajtri was due from 
him ae mortgagee under an arrangement with the 
mortgagor and was not due from him as tenant, 
and further thatithe hag ajiri not being rent, no 
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intereefc was payable on it, ae there wae do etipola- 
tion ia the deel for payment of intereet thereon. 
1 P.L.W. 796 Bit. [P. 79. Col. 1.) 

(b) Civ, Pro. Cods 0. 8, r. 6 -^Eguitaili ssf 
off can be claimed though time barred, 

A time-barred debt m^y be oUimed by way of 
eqaitahle set off 12 O.W.N. 60 and 19 G.W.N. 
1183 Foil. [P. 79. Ool. a.] 

(o) Lease -^5»r'i-p88h<ri — Damage to ijara pro- 
perty ii to the corpus a'ld eonto msa'ian tor excava- 
tion in su'h prnpirty eaanot be claimed bu ija^aiar 
from third person but can be claims i from ths 
owner. 

Excavation of ijara property is a damage to the 
corpus of the prop.^rty and the ijaradar is not 
allowed to take away any portion of the soil, nor 
oan he olaim oompensation from a third person 
for suoh excavation but oan olaim from the 
owner. [P. 79. Ool. 2.] 

D. C. Verma and Ram Prasad — for 
Appallanfa. 

Q, S. Prasad and N. G. Sinha — for Rea- 
poncjent). 

Judgment: — In 1907 the plaintiff who 
is proprintior of village kasha Syedpur 
in the Stnthal Parganas. exeoated and 
registered an ijara deed granting certain 
proprietary rights in tlie village in favour 
of the defendant for a term of seven 
yeara in consideration of an advance of 
■ Rs. 36,000. Under the terms of the dead 
it) waa agreed that the ijaradar “ should 
remain in poaaeaaion of the ijara property, 
and out of Rs. 1,630 8 the fixed annual 
rent, ho should pay Rs. 4115 6 aa 
(Government revenue and road oeas into 
the Government Treasury every year, 
should deduct and appropriate to himself 
every year, Rs. 975 in lieu of interest on 
the zarpeshgi money and ahoul 1 pay the 
remaining sum of Rs. 294 3-0 every year 
as haq ajiri** to the plaintiff. 

The defendant failed to pay the haq 
ajifi for several years in sucoesaion and, 
therefore, the plaintiff instituted the suit 
out of which this second appeal arises, 
claiming the haq ajiri for the years 1320 to 
1335 Faslis both inclusive together with 
interest at the rate of 12 per cent per 
annum. After the defendant had filed his 
written statement the plaintiff amended 
the plaint, withdrawing the olaim in 
respect to the year 1320 Fxsli, 

The defendant did not deny that the 
haq ajiri was due for the years 1321 to 
1325 Faslis but be ooDtested lhe« olaim for 


interest and also sought to set-off against the 
deoQand in respect of haq ajiri certain pay- 
ments alleged to have been made by him 
to the plaintiff. Of these it is only neces- 
sary to mention two, namely. (1) a pay- 
ment of Bl 150 realized f*om one Rai 
Bahadur Baikuutba Nath Sen, who had 
excavated a tank in the village without 
permission and (2) a sum of Re. 240-5*6 
due as rent for the six yeara in respect of 
lands in the village held by the plaintiff as 
raiyat under the ijaradar and Rs. 120 due 
as interest on the said arrear rents. The 
other items sought to be set off have been 
disallowed by the lower Courts and no 
appeal is pressed before us in regard to 
them, This defendant alsos^^t up the bar 
of limitation against the claim for haq 
ajiri for 1320 to 1323, and urged that 
Mt, Sita Sahuan should have been 
joined as plaintiff. 

The Subordinate Judge found that the 
plaintiff was entitled to the haq ajiri 
claimed for the years 1321 to 1325 inclusive 
and that, though the ijara deed contained 
no stipulation for the payment of interest 
thereon, the haq ajiri being rent, the usual 
rate of 12 per cent, ought to be paid. With 
regard to set-off, the Subordinate Judge 
disallowed all the items except that rela- 
ting to the rent of the plaintiff’s raiyati 
holding, but even that olaim was found 
excessive, sinoathe rent for 1320. 1321 and 
1322 was not recoverable, the olaim being 
barred by limitation. A sum of Ra. 117 
waa allowed to be set-off as rent, cess and 
interest. 

On appeal the learned Dlstriot Judge 
held that the haq ajiri was rent and as such, 
aooording to the custom in the Santhal 
Parganas, interest was payable on arrears 
at the rate of 12 per cent. He upheld the 
decision of the Subordinate Judge that the 
proprietor and not the ijaradar was enti- 
tled to the Rs. 150 paid by Rai Bahadur 
Baikuntha Nath Sen, and rejected the 
olaims to set-off other than that allowed 
by the Trial Court. He thus dismissed 
the appeal. 

The only points pressed in appeal before 
us are (1) that haq ajiri is not^ rent and, 
there being no stipuladon for interest on 
jt, the Courts helowwere wrong ib allowing 
interest ; (2^ that, though the defendant 
would not be able to seek bis remedy by 
suit in respect of the arrears of rent for 
1320 to 1323 that remedy being barred by 
limitation, the debt still sabsisted and ha 



i826 


NATHAN PBA3AD SHAH V. KALI PRASAD SHAH 


Patna 79 


eoMtled to hava tha arrears of all six 
years set off agaiosb the plaintiff’s olaitn 
and (3' tbab tha dafeadant:, as ijaradar wiiih 
full propriaiarv rJgPbi grants i bv ^ha ijara 
lease, was aacitiei to tha 150 paid as 
ootnpaasatioa for tha wrongful exoavatioa 
of a tank. 

At first sight, sinoe tha ijara speaks 
of tha haq ajiri as being ooa of the 
oomponeat uarcs of tha R^. 1,630 8 which 
is desoribad as tha fixed annuil rent, 
there would ba an inolination to deoida 
that tha lower G^uros ware oorraot in 
finding that interest was pavahla on it as 
rant. It is argued that zirpeshgi lease is 
not a mare oontraot for oaltivation but it 
also provides security for money advanced, 
and in the present case it was arranged 
that tha appropriation of Rs. 975 every year 
by the ijaradar furnished the security for 
the advance, while tha Rs. 291*3 took the 
form of rand for tha right to cultivata or bo 
oollaob rent from the raiyats. Tha ques- 
tion, however, whether in such a case as 
this, haq ajiri is rent has been decided by 
this Court in the c^se of B irhimieo Narain 
Singh V. Bmmani Prasad Singh (1). 
That case was similar to the present 
one; there, in consideration of R?, 12,000 
certain zemindari rights were made over 
to a parson wio made tha advance at what 
was dasoribad as a fixed annual rental of 
BSf 303 4. Old of this Rs. 803 4 the 
person who made the advance was to deduct 
Rs. 620 on account of interest on tha 
zarpeshgi and was to pay Rs. 83 4 annually 
to tha parson who received tha advance, 
Obapman ani A kinson, JJ. held that 
this haq ajiri payments of Rs. 83 4 was 
not rent, tnat the deed w vs a usufruc- 
tuary mortgage and that the person in 
possession bei i as mortgagee and not as 
tenant ; the haq ajiri was due from him 
as mortgagee under an arrangement 
with tha mortgagor and was nob due 
from him as tenant. Wa see no good 
reason to differ from the above decision and 
following it, must decide that, the hiq ajiri 
not being rent, no interest was payable on 
it, as there was no stipulation in tha deed 
for pavmeo^i of interest thereon. 

As regards the set off of the arrears of 
rent pavahfe by the plaintiff to the defend- 
ant, the learned Subordinate Judge was 
clearly mistaken in holding tl\at the set 
off of the rent of the years 1920 bo 1922, 


'D (1918) I Pat. L W. 795-1918 P.H.0,0. 34. 


inolusive, was barred by limitatiou. The 
case of Sheo Saran Singh v. (2) 

is an authority for holding that in a suit 
like tha present one tha rent of lands held 
by tha mortgagor and forming part of the 
mortgaged property can be saa-off and that 
such rents may be set-off, even though 
they may be barred by limitation. Gaja- 
dhar Mahton v. R ighubir Oope (3) and 
Bamdhari Singh v. Farm inua I Singh (4) 
also decide that a time-barred debt may 
he claimed by way of equitable set-off, 
The defendant-appellant must be allowed 
to set-off the rent of tha six years 1320 to 
1325 Paslis at the rate of R^. 29-8*0 a 
year, that is to say R^. 177 and road oess 
and interest at the rate of 12 par cent, per 
annum. 

The last point pressed before us is with 
regard to the sum of Rs. 150. It appears 
that Rai Bahadur Baikuntha Nath Sen 
without permission excavated a tank in tha 
village; both tha plaintiff and the defen- 
anb took prooee lings in Oourt against 
him, but tha matter was settled by the 
payment of Rs 150 which the plaintiff 
reoeivei. It is oontended that, as the deed 
of ijara gave to the defendant all tha rights 
of the proprietor during the oerm of the 
i/am, the defendant was entitled to get the 
money a^ temporary proprietor, and, 
because the excavation of the tank deprived 
him of part of the usufruct, ha is entitled 
to compensation. If ha was entitled to 
compensation on this ground he would have 
to seek it from the plaintiff who mortgaged 
the property to him and not from tha 
stranger who trespassed. The oontention j 
oanuot ba supported, the damage was 
damage to the corpus of the property, and 
the ijaradar WDuld not be allowed to take 
away any portion of the soil. 

On the findings I have come to the 
appeal must bo allowed in part and tha 
decree of tha lower Court must be modi- 
fied to this extent, that the plaintiff- 
respondent will ba declared to ba not 
entitled to interest and the sum of Rs. 705 
will be deducted from the amount decreed; 
also the appellant will be declared to be 
entitled to set off Rs. 177 as rent of the 
plaintiff’s holding for tha six years 1320 
to 1325, both included, with road-oess 
and interest at the rate of 12 per cent. 


(3) (1905) 3i 0»il. 676-3 O.L.J. 73. 

(3) (1907) 19 O.W.N 60. 

(4) (1913) 19 O.W.N. 1183. 
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per annum ; this sum of Rs. 177 and the 
roadoess and interest will be further 
deducted from the sum decreed as payable 
to the plaintiff by the lower Courts, 

The parties will get costs proportionate 
to their suooess in all the Courts, 

Decree modified. 


A.I.B. 1926 Patna 80. 

Dah and Adami, jj. 

Prasanna Kumar Banerji and others — 
Appellants 

V, 

Kalyan Oharan Mandal and another — 
Respondents. 

Appeal No. 688 of 1922, decided on 20th 
April, 1925, from Appellate Decree of the 
Sub-Judge, Purulia, dated 7th April, 
1922. 

B'orda— Moghli—T/ia word doaj not constitute 
rent. 

The teim “ Moghli'^ is a word of doubtful mean- 
ing and at tbe beat imports no more than that 
the rent aeseased represents a proportion of the 
Government revenue. In no eeose of the 
term does it oooBtitute rent. (30 C.W.N. 1185, 
Ref.) [P. 80, Col. 3 ] 

A. K. lioy — for Appellants. 

A, B. Mukerji and B. B, Mukherji — for 
Respondents. 

Deus, J — The only question in this appeal 
is whether the transaction of the 3rd 
Aghran 1285 B,S. was one of sale or one 
of lease. The document is described as a 
khas kobala ; and there is very little doubt 
to my mind that the parties regarded the 
transaction as one of sale. The considera- 
tion money was arrived at on a calculation 
of the annual profits of the lands conveyed. 
It was ascertained that the annual profit 
was Rs. 7-13-0; and deducting therefrom 
Rs. 1-10 payable by the transferor as the 
moghli the net profit was found to be 
Rs. 6 12 0. The transferor conveyed the 
land to the transferee for a considera- 
tion which was settled at 18 times the 
net annual profits of the lands. The 
critical passage in the document runs as 
follows: — 

" I have myself got the following lands as 
bounded below, namely," and the bound- 
aries are given, " Id all three items of 


lands about 17 bighas in area, the annua 
profits of these lands amount to Rs. 7-13-(> 
only, out of which deducting Re. 1-1-0 
moghh, annual rent is Rs. 6* 12 0 only and 
receiving the sum of Rs, 121 8-0 only as 
18 times of the annual profit 1 sell the said 
lands to you. From this day forth you 
become fully entitled to the said lands and 
are empowered to sell and make a gift of 
the same and paying yearly Re. 1-1 0 only 
moghh to me and lo my heirs and legal 
representatives from 1286 B S. you become 
entitled from this day from generation to 
generatjon by cultivating the same yourself 
or by settlement of tenants and to that I or 
my heirs and representatives shall never 
make any objection.’' 

it is contended on behalf of the appellants 
that the respondents were the holders of a 
subordinate interest since Re. 1-1-0 was 
payable by them as moghli to the anpellants; 
but) it is to be pointed out that this moghli 
of Ke. 1-1-0 was payable by the appellants 
who were the transferors to their superior 
landlord and did not constitute a profit in 
their hands when paid by the respondents 
to them. The term “ moghli ” is a word of 
doubtful meaning and at best imports 
no more than that the rent assessed repre- 
sented a proportion of the Government 
revenue. [Nawagarh Goal Co. Ltd, v. , 
Behai Lai Trigunait (I).] There is very 
little doubt that the sum of Re. 1-1-0 repre- 
sented the proportion of the Government 
revenue assessed on the lands conveyed. In 
no sense of the term does it constitute rent. 
That being so, there is nothing to show 
that the respondents where the holders of 
a subordinate interest in relation to the 
appellants. In my opinion they are the 
holders of co-ordinate interest. 

In my opinion the question was oorreotiy 
decided by the learned Judge in the Court 
below and I must dismiss this appeal with 
costs. 

Adami, J.:— I agree. 

Appeal dismissed. 


( 1 ) ( 1911 ) 20 O.W.N. 1185-1 P.L.J. 376-37 
I,C. 460-3 P,L.W. 334. 
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ADAMI and BrCKNItiL, JJ 

Ranj it Narain Sinqh ami othris — Ap- 
pellants 

V 

Hamhahadur Sinqu and othdi'S Res- 
pondents 

Ciinnnal Appeal No 133 ol IJli"), De- 
cided on 10th Novenibei lOii*), iiom the 
decision of the Dist. J , Gaya, 1)'- lOth 
July 1925 

iCtC (^) Criminal V C ^ S 47(r/<— '■''/i n/ (\m}t 
n fusing to make complaint— ApiiLHa^eC out t tuiotc- 
h^g apimd atul itself mnlxing a tomiiUnnt — {ppeal 
hi s to iCigh Coiut 

An app .il lies under S 47(i-15 of thi* (himin.il 
P C to ilip High Colli t from .ui ip]i'lUto ordir 
of the I)i'»trict Jiidgo in iking a eonipl.iint which 
the hrst Court might himvdf h.i\e made but re- 
fused to make [ J /iu/i oii J)iss Ct ttei hoi 1925 
Af turned ] Upon a proper coiistiiKtum of Ss 17G, 
47b-A and 476-15 t.ikiiig for the niki* of illnsti.ition 
thi three .iseending Courts ,i*» 'Miiiisif, District 
Judge a.id High Coiiit theic would li ‘ .111 .ippcal 
from the District Judge to the High Court (.ij 
where the Munsif has refused 011 .ippliCtition made 
Co him under S 470 to make «i coniplaint, when 
There h.is b.?tin .111 appti.tl to the District Judge and 
where the District Judge disagreeing with the 
Muiisif hasma^lea Lomplauit (b) where under 
S 470-A the Hiinsif has taken no action suo 
motu and h.is not been .isked to take .iii\ action 
the District Judge has (a) on .ipplicatinii to him 
made a coinpliiut. (b) on application to him has 
refused to make a eoinplamt. The sime reason- 
ing would appl\ to ,in\ other chain of three Courts 
((^oiitcmplatud bv S I7b) of ascc nding jurisdiction 

[P 85, 0 1, 2] 

^ {b) Criminal P C , *S 47b- Mak>ng lonipialnf 
is distreflonarif — High Conti should Intetfeie tii 
cJceptUmal cases 

The (piestion whether a complaint should be* 
made under S 47b (Criminal P C is almost in\a- 
riably a mattci of discretion, .ind the High Court 
IS under those circuiiistaiicxjs always loath to inter- 
fere except in e\traurdinar> cast s. A L II. 1924 
}Jnm. 347 Rel. on 

Where the trial Court and first appellate (jourt 
conclude that certain documents are not gi nuine 
and the District Court makes a complaint for pro- 
secution it has sufhcient ground to make a com- 
plaint and its order would not be set aside bv the 
High Court. [P 85, C 2J 

(t) Criminal P U., .S. 476— Court genet alh/ takes 
aitlon on application hg jtartles. 

If it was always to be left soleh to the self-act- 
ing motion of the Courts concprncd to institute a 
complaint, much of S. 476 would be surplusage , 
as it IS frequei^tlv onU upon application made to 
it that a Court either under S 476 or S i70-A of 
the Criminal P. C. takes action. [D. 8b, C. 2J 

{d) Criminhl PC., S. 476-^(jM<*sHn’t as to forged 
nature of document to be decided In prosecaf fnita 
following complaint and not before making one. 

The questions, whether the ducuiniiits declared 
by the Court trying suit as not gt. nuine were 
forged or not, b> or on behalt of the petitioners or 
whether thCk' were used in any way b> or on bt- 
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half of them knowing that thev were forged, arc 
m.»tters which are to be contemplated as the sub- 
ject of thi prosecution following the eompl.init and 
•ir^ not the subject matter of the pioceeding to 
Issue a complaint. IP 86 C. 2] 

Yunus, S N. Bose ami B, K. Nand^ 
leal I/at — lor Appellants 

A^ststant Ciovt, Adi'ocalo-^(ov Resixin. 
dents 

Bucknill, J — This was a matter reler- 
red to a iiencli b> !M.icpherson, 4., on the 
Jnii Seiitomber last , it had come before 
Inm when bitting as vacation Judge as a 
jirocc'oding which jiiniKiitcd to he an 
appeal from a decision ot the District 
Judge oi (ia>a, dated Jul\ 10th last. The 
iitituio ol Die nuittci ma\ he thus sum- 
maii/cd 

The icspondents to Die pi'oceoding now 
hetoie us hrouglit in 1923, a monev suit 
ag.imst the Jst potitiontM foi a shaio in 
cei tain hhaoh luoduce lent oi some 53 
highas oi hakasht lands, rho ist peti- 
^Hinci (ap])olliint Iilmo) jileaded paMiient 
and in siippoit oi tins detenco leiciiod to 
certain roceiiits and jiapeis ot account 
which weio piodiiced on Ins beliali and 
which woio cither in pait 01 m whole 
c\hi lilted in evidence l)\ tlio Pctitionois 
2 and 3. 

The Munsit (2nd Coint) ol (ra>a who 
ti led Dio suit gave ludgmoiit in the ioh- 
jKindents’ favoiu , for he was (to use his 
own woids) “not satisfied that the sigiia- 
tuiesonthe receipts and the J^u|haotas 
wore the gomiino mgnatiucs ot these jioi- 
soiis” (whose signatures they weio alleged 
to be) the decico was dated 21st July 
1924 

The 1st petitioner appealed, the apjieal 
was heard on 5tli February J925 and was 
dismissed by the Additional Sessions 
Judge and Subordinate Judge 3rd Court, 
Ga>a, who, agreeing with the Munsit that 
the leceipts and bujiiaotas weie not genu- 
ine, dismissed the aiipoal. 

Almost immediately aitoi Dus appeal 
liad been dismissed, the respondents, on 
16th February J925 applied under S 476 
of the Cl V C to the Munsif, 2nd , Court 
ot (iava (who w^as however not the same 
individual as that Munsif who bad liied 
the suit in 1924) requesting Jiim to hear 
the ]iaitics and to make a coniTilaint un- 
dei the provisions of S 476, Cr. P. C., 
against the jietitioners They suggested 
that the petitioners ought to he jirosecu- 
ted under sections of the Indian Penal 
Code such &s S. 467 (forgeiy of a receipt) 
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and S. 471 (using as genuine a forged 
document). This Munsif, however, after 
hearing the parties, refused on 23rd April 
1925) to make any complaint as requested. 
The Munsif seems to have thought that 
as there was no direct finding of forgery 
by either the trial or appellate Courts 
and as neither of those Courts had thought 
fit to take any step proprio motu under 
the provisions of S. 476, he himself should 
not think it desirable to take any action. 

From this decision the respondents, exer- 
cising their right, under S. 476-B of the 
Cr. P. C. api)ealed to the District Judge of 
Gaya who on 10th July 1925 took a diffe- 
rent view to that expressed by the Munsif; 
he considered (to use his own words) that 
*‘A good caso^ for i)rosocution had been 
made out and that the jirosecution sliould 
be sanctioned.” He added ** I therefore 
institute a complaint against Eanjit Singh, 
Ajodhya Singh and Baglio Singh (the ap- 
pellants here) for their prosecution under 
Ss. 471 and 193 of the Indian Penal Code 
or any other section or sections that may 
apply and forward it to the District Ma- 
gistrate.” Tliis action was as a matter of 
procedure quite properly taken in accor- 
dance with S. 476 B of the Criminal P. C. 

From this decision tlie ap])(dlants have 
purported to a])p(3al to this Court. It was 
entered as Criminal Appeal No. 133 of 
1925. It was admitted as an appeal by 
Jwala Prasad and Mac])herson, JJ. on 
24th July 1925. It came, as I have al- 
ready said, before Maepherson, J. sitting 
as Vacation Judge ; tlie question was rai- 
sed before him by the Crown as to wdie- 
ther in a case such as this an appeal lies 
to this Court and as there appeared to be 
some do\d)t as to this point and some pos- 
sible conflict of decisions, the learned 
Judge referred the matter to a Bench. 

It may at once be stated that applica- 
tions to this Court under S. 476 B of the 
Criminal P. C have' at times been madl 
both as appeals and in Bevisionae 
jurisdiction ; and in other High 
Courts also. For example in this 
Court in Gajaram Manvari v. T/ie King- 
Emperor (l) and Blitiki Sao and Ttaindhani 
Sao V. King Emperor (2) (wliich were 
heard together) the general features of the 
position were somewhat parallel to those 
displayed in the matter now under consi- 
deration : one Mahabir Sao applied to a 
Magistrate who had under the provisions of 

(1) Criminal Appeal No, 22 of 1925. 

(2) Criminal Appeal No. 37 of 1925. 


S. 203 Criminal P. 0. dismik^d a cdmplaint 
made by another individual asking that 
that complainant and two others should 
be ordered by the Magistrate to be pro- 
secuted by virtue of the provisions of S. 476 
of the Cr. P. C. The Magistrate refused 
to make a complaint. Mahabir thereupon 
appealed to the Sessions Judge who diffe- 
red from the Magistrate and himself made 
the complaint requested under S. 476-B. 
Criminal P. C. The 3 persons thus ordered 
tobe prosecuted thereupon appealed to this 
Court ; no question was ever raised at any 
stage of the proceedings as to there being 
no right or possibility of an appeal. The 
cases were admitted, as appeals by Kul* 
want Sahay, J., and myself on 4th February 
1925 and were heard as appeals on 16th 
April 1925 by Maepherson, J. and myself ; 
the appeal in the case of one appellant 
was allowed and in the case of the other 
two rejected. 

I need not refer, I think, to cases which 
liave come up as applications in revision ; 
for it is common ground that such have 
occurred. 

In Criminal Appeal No. 115 of 1925 
Maepherson, J., apparently decided a erase 
similar in general features to the present 
one as an appeal ; the Magistrate in that 
case had refused to make a complaint. On 
appeal under S. 476 B. The Sessions Judge 
differed from the Magistrate and himself 
made the complaint ; the person ordered 
to be prosecuted appealed to this Court ; 
the appeal came before Maepherson J sit- 
ting as Vacation Judge and the point that 
no appeal lay was specifically taken. Mae- 
pherson J. then expressed the opinion that 
sitting singly he ought to follow the ex- 
pression of opinion given by Mullick. J. in 
Faujdar Bai v. King- Em per or {^) and hold 
that an api)eal did lie ; but, whilst ex- 
pressing this view, he decided to reject 
the application on its merits whether it 
was rightly to be regarded as an appeal or 
as an application in evisional jurisdiction. 
And, in the present case, as has already 
been observed, the same learned Judge, at 
a later date, (i.e., on 2nd September 1925) 
the same i)oint being more specifically per- 
haps raised by the Crown, referred 
the matter to a Bench. In the Lahore 
High Court in the case of Mohammad 
Idris V. The Crown & another (4) the ques- 
tion as to whether an appeal lies* from a 

(3) Criminal Rev. No. 6 of 1925 ~ ^ 

(4) A. I. R. 1925 Lah. 322 
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decision under S. 476 B. Cr. P. C. has been 
discussed and decided by Martineau and 
Zafar Ali, JJ. In that case their Lordships 
held that no appeal lies under S, 47-6B. 
pf the Cr. P. 0. to the High Court from 
an appellate order of a District Judge 
making a complaint which the Sub* Judge 
might himself have made but refused to 
maJce. This was a reference to a. Bench 
made by Scott-Smith, J, who was doubtful 
as to whether an api)eal lay under such 
circumstances. 

This case, is of course, directly in point 
here ; hut it has been suggested to us that 
the decision is not legally correct. The 
judgment is very short and was given on 
October 24th, 1924. It simply reads thus: 
“ This question referred to us in this 
appeal and in Appeals Nos. 233 and 286 of 
1924 is whether an appeal lies to this 
Court from an appellate order of the 
District Judge making a complaint which 
the Subordinate Judge might himself have 
made under S. 476 of the Criminal Pro- 
cedure Code. S. 476'B. of the Code gives 
a right of appeal only when a Court has 
made or refuted to make a complaint 
under S. 476 or S. 476 -A, and neither of 
those sections relates to a complaint made 
by a Court on a])])eal from an order of a 
Subordinate Court refusing to make a com- 
plaint. We, therefore; answer the question 
referred to us in the negative. The 
appeals will be laid before the referring 
Judge for disposal 

In the Calcutta High Court a case 
similar in features to the 2 )resent one has 
been dealt with in Rovisional Jurisdiction 
and the decision of the Sessions Judge 
reversed (Kalisadhari Addijav.Nani Lai 
Hazra) (5), but the question of the possi- 
bility of an appeal did not there arise. 

It is, I think, necessary now here to 
■explain the argument which has been well 
placed before us upon this question by the 
learned counsel who has appeared for the 
appellants. He draws a distinction in 
different sets of circumstances between 
the possibility of an appeal lying from a 
decision given by an appellate Court under 
the provisions of S. 476-B. He argues 
that ther# may be different positions as a 
result of a proceeding under S. 476-B. in 
appeal. The first portion is when the 
original tribunal has made a complaint 
(i. e., ordered a prosecution un^er S. 476) 
the person ordered to be prosecuted has 
appealed under S. 476 B and th e 

(6) A. I. R. 1925 Cal, 721. 
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appellate Court has allowed the 
appeal. In such a case he admits that 
there is no further appeal ; though 
revision by the High Court’ may 
be conceivable. This position has been 
the subject of a decision in the Bombay 
High Court in the case of a criminal 
appeal : Somahhai V alahhlhai v. Adithhai 
Parshotam (6). In that case a Subordi- 
nate Judge had on the application of one 
Somabhar under S. 476 Cr. P. C, issued a 
a comjfiaint and directed the prosecution 
of certain persons ; they appealed to a 
Sessions Judge who allowed the appeal. 
Somabhar api)ealed to the High Court. 
Macleod, C. J., and Shah, J.rbeld that there 
was no appeal. In their judgment their 
Lordships state “We are clearly of ojunion 
that no appeal lies under the provisions of 
the Code against an order made by the 
Court to which the Court making a com- 
plaint is subordinate.” It will be observed 
that the point raised before us as disclosed 
by the 4th position (vide infra) was not 
before the Bombay Court nor decided by 
it. The 2nd i)osition is when the original 
tribunal has refused to take action under 
S. 476 ; the applicant has apiiealed under 
S.476-B. the appellate Court has dismissed 
the appeal ; he thinks that in this case too 
there is no further apj^eal ; though 
again revision by the High Court is con- 
ceivable. The 3rd y)osition is when the 
original tribunal has jnade a complaint ; 
the person ordered to be ])rosecuted has 
appealed, the appellate Court has dis- 
missed the appeal ; he thinks that in this 
case too there is no further appeal ; though 
once more revision by the High Court s 
ix)ssible. The 4th and, of course, last 
possible position, is that existing in the 
I)re3ent case, the original tribunal has 
refused to make a complaint ; the appli- 
cant has appealed and the appellate Court 
has itself made a complaint. It is argued 
that in such case the jmrty ordered to be 
prosecuted has a right of appeal ; and 
revision also might be possible ; except 
that if an appeal lies revisional juris- 
diction would not, it is imagined, be exer- 
cised. 

This is the position upon which the 
Lahore High Court has given the decision 
quoted above ; but it seems that a con- 
trary view has been expressed in this 
Court by Mullick, J., in Faujdar Eai v. 
King-Emperor (3). ^ 

(6) A.I.«. 1924 Bom, 817 
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In that ca^e the circumstances were as 
follows : — An application was made under 
S. 476 Criminal P. C. to a Sub-Deputy Col* 
lector to make a complaint against one 
Faujdar Rai directing his prosecution for 
the offences of using a forged document 
and giving false evidence. The Sub-Deputy 
Collector after enquiry, refused to take 
any action. The complainant appealed to 
the Collector under S. 476-B, Criminal P. 
C. The Collector disagreed with the Sub- 
Deputy Collector’s view and himself made 
a complaint. Faujdar Rai thereupon 
appealed to the Divisional Commissioner 
who held on 30th March 1925, that 
no appeal lay. From the Commissioner’s 
decision Faujdar Rai applied to this Court 
in revision ; not against the Commis- 
sioner’s decision that no appeal lay but 
against the Collector’s complaint. The 
first point taken was that the High Court 
liad no jurisdiction to interfere with the 
Collector’s order, but Mullick, J., rejected 
this contention : his Lordship then dealt 
with the matter in revision and allowed 
Faujdar’s application. But, so far as is 
here material, the most important matter 
in the judgment lies in the following 
observations ; the learned Judge writes : 
“ There is a third point raised, namely, 
that the learned Commissioner was wrong 
in declining to hear the api)eal preferred 
by the petitioner. I think the contention 
must be accepted. S. 476-B of the Criminal 
P. C. ai)pear8 to contemplate that, if an ap- 
pellate Court sets aside the order of the 
Original Court, the party prejudicially 
affected has a right of appeal to the Court 
to which appeals from that appellate 
Court ordinarily lie. In this case there- 
fore the Commissioner had jurisdiction to 
hear the appeal from the order of the 
Collector and to set it aside if necessary 
and I am asked to direct that the criminal 
])rasecution should not proceed till the 
Commissioner has disposed of the appeal. 
In my opinion it is not necessary to make 
any such order as I think I have juris- 
diction to interfere under Ss. 115, Criminal 
P. C., and 107 of the Government of India 
Act.” 

If this view is correct the same reason- 
ing would apply in the present case and 
the perspn against whom the appellate 
Court (i. e., the District Judge) has under 
8. 476-B, made a complaint could appeal to 
the High Court. 

It is important in endeavouri?ag to come 
to a correct decision upon this question to 


examine carefully the provisions of Ss. 
476, 476A and 476-B in order to ascertain 
what is their proper construction. I may 
here say that as a result of such investi- 
gation as I have been able to make I have 
not been able to ascertain that in the Re- 
ix)rt of the Joint Committee on the Bill 
to make in the Criminal Procedure Code 
the amendments now comprised in S. 476-B 
or in the debates when the Bill was in 
the Legislature the question now arising 
was in any way envisaged ; and indeed 
it was hardly likely that it should have 
been, in view of its somewhat involved 
nature. 

S. 476 contemplates that a Court may 
either of its own motion or on application 
m.ako a complaint. 8. 476- A contemplates 
that an api)ellate Court may make a com- 
plaint if its subordinate Court has taken 
no action under S. 476 suo motu or has 
not rejected any application made to it to- 
do so. S. 476-B gives a right of appeal to* 
an appellate Court under certain circum- 
stances. 

(a) Where the appellate Court’s sub- 
ordinate Court has refused on application 
made to it under S. 476 to make a coip- 
plaint ; 

(b) wliere an appellate Court has re- 
fused on application made to it under S. 
476'A to make a complaint ; 

(c) where the appellate Court’s sub- 
ordinate Court has made a complaint 
either suo motu or on application, i.e., in- 
cluded in the words ‘ or against whom 
such a complaint has been made 

(d) where an appellate Court has itself 
made a complaint. 

In following out the effect of this it 
will be simplest to illustrate by reference 
to Munsif, District Judge and High Court 
as instances of original, appellate and 
superior appellate Courts. 

It would seem clear that in case 

(a) where a Munsif has refused an ap- 
plication made to him under S. 476 to 
make a complaint an appeal lies to the 
District Judge by the applicant, the posi- 
tion does not fall within 4T6-A but within 
476-B. At the appeal no complaint has yet 
been made ; the District Judge may take 
the same view as tjiie Munsif and dismiss 
the appeal. In such case there is no sort 
of prescribed procedure for an appeal to- 
the High Court. On the other hand the 
District Judge may disagree with the 
Munsif and himself make a complaint and 
the complaint then is amenable to the 
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provisions of S. 476 ; that is to say, it is, and where the District Judge, disagreeing 
•under S. 476-B, subject to apiieal to the with the Munsif, has made a complaint, 

High Court ; for S. 476-B, reads : “ Any (b) where under S. 476-A (the Munsif 

person against whom a complaint under has taken no action suo motu and has 
S. 476 has been made by any Court/’ not been asked to take any action) the 

In the case mentioned the District District Judge has (a) on application to 
Judge is making the complaint under S. him made a complaint, (b) on application 
476, the District Judge’s Court is subordi- to him has refused to make a complaint.! 
nate to the High Court within the mean- I can see no possibility of an appeal 
ing of S. 195, sub-S. 3 of the Criminal P. C. lying under any other of the i)ositions 
and therefore the appeal lies to the referred to. 

High Court. As to (b) the Munsif has The same reasoning would of course 

<done nothing and has been asked apply to any other chain of three Courts 

to do nothing. The District Judge (contemplated by S. 476) of ascending 

has either suo motu or on application jurisdiction. Being therefore of opinion 
made a complaint. All this is under S. that in the present case an appeal does 
476^A. The complaint is amenable to the lie, one must therefore examine the cir- 
provisions of S. 476 ; clearly the com- cumstances under which the District 
plaint can under the provisions of S. Judge was induced to make the com- 
476.B be the subject of appeal to the High plaint. 

Court from the District Judge. For the I think it is desirable to remark, as is 
•only complaint is by the District Judge. pointed out by Macleod, C. J., and Shah, 
As to (c) the Munsif has suo motu or J., in the case decided in the Bombay 
on application made a complaint ; clearly High Court, that the question wliether 

there is an appeal to the District Judge a complaint should be made under S. 476, 

under S. 476-B. The District Judge may Criminal P. C., is almost invariably a mat- 
uphold the Munsif’s view ; but in dis* ter of discretion ; and the High Court is 
missing the appeal he (the District under those circumstances always loath 
Judge) makes no complaint ; and it is to interfere except in extraordinary cases, 
only against the complaint that so far as It is necessary, therefore, to look first 
*(c) is concerned a right of appeal is given, at the original judgment given by the 
But the District Judge may direct the Munsif in the suit which he decided in 
withdrawal of the complaint ; hut even July 1924. The action was brought by 
so the District Judge makes no complaint; the plaintiff for recovery of his share in 
and it will be once more observed that it the produce of certain bakasht lands in 
is only when the District Judge makes the possession of the 1st petitioner. The only 
•complaint that the provisions of S. 476 substantial defence which appears to 
apply to it. have been put forward was that the de- 

Lastly as to (d) : the Munsif has done fendant had in fact paid what was due ; 
nothing and has never been asked to do there were other questions raised, one of 
anything under S. 476. But the District which was that part of the lands w'ere 
Judge has made a complaint either suo raiyati lands and part bakasht and that 
motu or on application under S. 476-A ; the plaintiff* could not sue in one and the 
to this complaint the provisions of S. 476 same suit for rent for both kinds of lands, 
are applicable ; and under S. 476-B such This ix)int is only of importance because 
a complaint can be the subject of appeal ; in support of the plea of payment the 
’but to what Court ? Obviously only to the defendant produced certain documents 
High Court because it is from the District of account (bujhaotas) in respect of the 
Judge. alleged payment of what was due with 

In my opinion, therefore, upon a pro 2 )ei* regard to the bakasht lands and certain 
construction of Ss. 476, 476-A and 476-B receipts in resi)ect of the raiyati. lands, 
and still rAaining the illustration of the The Munsif undoubtedly held that these 
three ascending Courts as Munsif, District bujhaotas and receipts were not genuine. 
Judge and High Court there would lie . It would not be, I think, right for me to 
an appeal from the District Judge to the enter in detail upon the reasons why the 
High Court, (a) Where the IVJunsif has Munsif came to this opinion (in case it 
refused on application made to him under might be thought that I was expi-essirg 
S. 476 to make a complaint, where there any view of my own as to the authenti- 
has been an appeal to the District Judge city of theae documents), but I may state 
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that, apart from observing that, so far as 
he could judge from the caligraphy, he 
was not satisfied that the signatures pur- 
porting to have been made on behalf of 
the plaintiff were genuine, he gave several 
other grounds in support of that view. 
For in-itanco with regard to the bujhaotas 
he suggested that they showed a set off 
in the defendant s favour, in respect of 
the alleged share of a third party, for the 
inclusion of which there appeared to be 
no sort of justification ; again, he thought 
that under the circumstances, which dis- 
closed litigation still existing between the 
parties with regard to the lands in ques- 
tion, it was highly improbable that clear 
receipts and bujhaotas would have been, 
as the defendant alleged, granted to him 
by the plaintiff’s, or indeed that the de- 
fendant would under such circumstances 
have in fact paid what was alleged to 
have boon due to the plaintiff’s. He con- 
cludes his summin^^^ up of the case in the 
following words : ‘ Considering all this 
I disbelieve the defendant’s plea of pay- 
ment and hold the bujhaotas and 
receipt filed by him hot to be genuine.” 
The defendant appealed and it does not 
appear that the Munsif was then asked or 
thought fit to take any action under the 
provisions of S. 476 of the Criminal P. C. 
The appeal was decided by the Additional 
Sessions Judge and Subordinate Judge of 
the 3rd Court of Gaya on the 5th 
February. The appeal was dismissed. 
The learned Judge, who again points out 
that, in view of the disputes which 
were going on between the parties, it was 
highly unlikely that the plaintiffs would 
grant receipts which would have im- 
p'ir lhd their position in the other liti- 
gation whicli was principally concerned 
with a partition suit and who further 
draws attention to certain intrinsic im- 
probabilities in connexion with the 
genuineness of the bujhaotas and re- 
ceipts, agreed with the Munsif that 
neither the receipts nor tlie bujhaotas 
were genuine. As I have mentioned be- 
fore, v.ery shortly after the appeal had 
been concluded, application was made by 
the plaintiff’s to the Munsif of the Court 
before which the original suit had been 
tried, asking that action should be taken 
under the provisions of S. 476 Criminal 
P. C. The Munsif before whom this 
application came was not the same 
individual as the Munsif whq, had tried 
Che case. He seems to have thought in 


19 ^ 

his decision, given on the 23rd April last 
refusing to take action, that no prima 
facie case of forgery or the like had been 
made out. He observes that neither the 
trial nor appellate Court had specifically 
found that the documents were forged 
and comments upon the fact that neither 
of those Courts had apparently thought fit 
of their own motion to direct a prosecu- 
tion. I need not i)oint out that such 
reasoning is not exhaustive ; for, if it was 
always to be left solely to the self-acting 
motion of the Courts concerned to institute 
a complaint, much of S. 476 would be 
surplusage ; and indeed, it is well known 
that it is frequently only upon application 
made to it that a Court either under S. 
476 or 476-A of the Criminal P. C. takes 
action. The Munsif proceeds to state 
that although the Courts expressed the 
view that the documents were not genuine 
it does not fo«llow that they were forged ; 
it is again, to my mind, obvious that the 
questions whether the documents were 
forged or not by or on behalf of the 
petitioners, or whether they were used in 
any way by or on behalf of them (they 
the I'jetitioners), knowing that they were 
forged, are matters which are to be 
contemplated as the subject of the prose- 
cution which has now eventually beem 
ordered. The Munsif, however, remarks 
that the mere fact that neither the trial 
nor appellate Court took any action of 
their own motion under S. 476 Criminal 
P.C. proves that the matter was not consi- 
dered sufficiently serious to justify a 
prosecution ; I have already pointed out 
that this is fallacious reasoning. The 
Munsif, lastly, observes that the fact that 
the plaintiffs asked the Court to issue a 
complaint shows malice and grudge ; but 
it is hardly to be understood necessarily 
that such is the case ; or otherwise it 
would be difficult to envisage an instance 
where any private individual could suc“ 
cessfully make an application under the 
provisions either of S. 476 or 476-A of 
Criminal P. C., I do not therefore, think 
that the reasoning upon which the Munsif 
bases his refusal to make a cojp plaint can 
be regarded as sound. 

The applicants (.appealed to^he District 
Judge of Gaya, and on the 10th July last 
the learned Judge differed from the 
Munsif and instituted a complaint. He 
points out that both the trial and the 
appellate Courts had clearly found that 
the receipts and bujhaotas were not 
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genuine, and he observes that the c one in visible which do not appear here, interfere 


sions at which those Courts had arrived 
appeared to him to be based upon some 
good grounds : he also refers to some of 
those grounds. To my mind it is extremely 
difficult to see how it is possible for this 
Court to, interfere with the decision to 
which the District Judge has come, and I 
may say, indeed, that had I been in the 
position of the Munsif before whom the 
application was made I have little doubt 
but that I should have adopted the view 
that a complaint ought to have been in- 
stituted. 

The learned counsel, who has appeared 
for the appellants here, has urged against 
the order of the District Judge instituting 
a complaint against his clients a variety 
of circumstances upon which he bases an 
argument that the reasons which wore 
given by the trial and appellate Courts for 
thinking that the receipts and bujhaotas 
were not genuine were mistaken. He 
points also to the fact that a second appeal 
against the appellate decree of the Sub- 
ordinate Judge preferred to this Court has 
been admitted. It is true that in tlieir 
application before the Munsif, asking him 
to institute a complaint, reference is made 
to the fact that the Governniont Examiner 
of documents had reported upon them in 
their (the applicants’) favour and it would 
seem that the opinion of the expert ex- 
aminer was before the Munsif when the 
application was made to him. The 
Munsif, however, does not pay much 
attention to this report as he rightly 
points out that the expert has not yet 
been cross-examined. The value of the 
expert’s opinion, however, and the other 
matters which have been referred to by 
the learned counsel for the appellants 
here are matters which it seems to mo 
can only properly be gone into during the 
course of the prosecution proceedings 
which have been directed. To m,y mind 
there was no undue delay in the appli- 
cation to the Munsif. It is impossible for 
this Court to hold that the District Judge 
of Gaya has wrongly or unreasonably 
exercised his discretion. Two Courts have, 
rightly or wrongly, held that the docu- 
ments in •question ar§ not genuine and, 
under those circumstances, if the District’ 
Judge thinks that there is a case which 
ought to form the subject-matter of a 
prosecution it is not in my opinion an 
occasion upon which this Court should, 
unless extraordinary circumstances were 


with what has been done. 

Under those circumstances, in my view, 
the appeal should be dismissed. 

Adami, J. — I agree. 

Appeal dismissed* 
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Adami and Sen, JJ. 

Earn Autar Pande and others — Appel- 
lants. 

V. 

Shanker Dayal and others — Respon- 
dents. 

Appeal No. 845 of 1922, Decided on 
23rd June 1925, against the appellate 
decree of the Dist.-J., Shahabad, D/- 30th 
June 1922. 

llr ★ («) -P* -S. 11 — Competent Court — 

Stiit dii>missed but one Issue decided against defen- 
dant — De fendant appealing — Appellate Court 
wrongly holding appeal Uiccmipetent hut deciding 
the issue In defendant s favotir — Finding is res 
judicata. 

All UBufruotuary mortgagee brought a suit 
against mortgagor for possession. He applied for 
an amendment to add alternate p-ayer for re- 
covery of debt but his application was retused and 
his suit dismissed. Court held that consideration 
had parsed. On appeal by defendant Court held 
that no consideration passed but the appeal was 
wrongly dismissed on the ground that defendant 
was successful^ in lower court and no appeal lay. 
Plaintiff brought a second suit for money 
decree for the debt, llel di that the first suit 
operated as re judicata. liaghunath Kurmi 
V. Deo Naraln Hat ($. A, 1419 of PUG, Patna) 
Foil, [P. 89, C. IJ 

^ (6) Civil P. C., O, 2, It. 2 — Causes of action 
dljjeient hut sustantial evidence common to both — 
Relief atising from both should be claimed in the 
same suit. 

in a suit by usufructuary mortgagee for posses- 
sion under the terms of the mortgage, the relief 
under Transfer of Property Act. S. Ob (b) for money 
decree in the alternative should be prayed for ; 
otherwise it is barred by 0. 2, R. 2, Civil P. C. 

[P. 89, 0. 1] 

C. C. Das and D. N. V arma for 
Appellants. 

Parmeshioar Deyal — for Respondents, 

Adami, J.—The plaintiU in the case 
out of which this second appeal 
comes to us took a mortgage from Basudev 
Rai and Shankar Deyal Rai in con- 
sideration of an advance of Rs. 950. Ho 
was to take possession of 3 high as of 
raiyati land and to enjoy the usufruct in 
lieu of interest ; no date was fixed for 
repayment, but the mortgagor was to be 
entitled to recover possession by payment 
of the amount advanced on the 30th Jeth 
in any year. The unsufructuary mort- 
gage bondVas executed on August 11th, 
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1914. In 1919 a dispute arose regarding 
the possession of the land which resulted 
in proceedings under S. 145 Criminal 
P. C. In those proceedings it was 
decided that the plaintiff mortgagee and 
his lessee were out of i)Osse8sion. There- 
upon the plaintiff instituted a suit for 
recovery of possession on the strength of 
his mortgage bond. His only prayer in 
the plaint was for recovery of possession. 
After the close of the case, however, he 
put in a petition that he might amend the 
plaint hy an alternative prayer for 
recovery of the mortgage debt. The 
learned Munsif rejected this petition and 
thereafter dismissed the suit on the ground 
that tlie proi)erty mortgaged was joint 
family property and that the Defendant 
No. li had not joined in the mortgage and 
that tlie plaintiff had failed to prove any 
legal necessity. The Munsif held that the 
mortgage was genuine and consideration 
had passed. In his judgment the learned 
Munsif stated that a money decree could 
not bo allowed as there had been no 
prayer for it ; he said that he left the 
point open and plaintiffs may seek their 
remedy, if so advised, against Defendants 
1 and '2 for the money actually advanced. 

Against this judgment and decree an 
api)eal was filed hy Defendants i and 2 
against the decision that the mortgage 
bond was genuine. There was a cross 
appeal by tlie plaintiff asking for a money 
decree. This cross appeal was dismissed 
by the learned Subordinate Judge because 
the cross a))i)eal was not sufficiently 
stamped. As to the appeal, the learned 
Subordinate Judge held that no con- 
sideration had passed, hut he proceeded 
to find that no api)eal lay because the 
defendants had been successful in the 
Court below and therefore there was 
nothing to appeal against. 

The present plaintiffs on the basis of 
the statement made by the Munsif, that 
they might seek their remedy for the 
money actually advanced, instituted the 
present suit on the 17th August 1921, 
praying for recovery of the debt under 
the bond of 1914. 

The learned 8ul)ordinate Judge dis- 
missed the suit first : on the ground that a 
money decree had been asked for in the 
previous suit and refused and that the 
provisions of S. 11 of the Civil Procedure 
Code barred the present suit; and secondly, 
on tlie ground that as the plaintiff had 
^he opixirtunity in the previous suit of 
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asking for the relief and had not taken 
that opportunity, O. 2 R. 2, of the Civil 
Procedure Code precluded him from suing 
for the relief. 

On appeal the learned District Judge 
has upheld the finding of the Subordinate 
Judge. • 

Before us Mr. Das takes up the ixiint 
that S. 11 of the Civil Procedure Code 
cannot operate because, though the Sub- 
ordinate Judge on appeal held that no 
consideration passed, that finding can 
have no strength as res judicata since tlie 
Subordinate Judge found that no api^eal 
lay and dismissed the appeal. 

The second point taken by Mr. Das is 
that the lower Courts are mistaken in 
thinking that 0. 2, R. 2 will operate. His 
contention is that the cause of action in 
the previous suit and the cause of action in 
the present suit are wholly different. He 
says that in the previous suit the cause of 
action was the disix)ssession of the plain- 
tiffs and the prayer was only for recovery 
of possession, whereas in the present suit* 
the plaintiff is merely asking for the 
repayment of a debt incurred under the 
bond. He contends that it cannot • be 
argued that in the previous suit the plain- 
tiff could have asked for a money decree 
on the basis of S. 68 clause (b) of the 
Transfer of Property Act, because it was 
found in that suit that there was no 
mortgage, and in fact the Court in tlie 
previous suit, having come to that finding, 
could not have given relief under S. 68 
clause (b). 

1 will deal with the second contention 
of Mr. Das first. It is quite plain that 
when tlio ])laintiff instituted his first suit 
claiming the bond to he a mortgage hond 
and asking for recovery of possession, it 
was open to him to claim for the repay- 
ment of the mortgage money under S. 68 
clause (b). That relief was open to him 
and he did not claim it. His prayer for 
an amendment of the plaint was rejected 
and the remark of the Munsif in his judg- 
ment can hardly be held to amount to the 
grant of leave to institute a suit for 
money. It is quite true that ^he Munsif 
having found that there was no valid 
mortgage would * be unable lo grant a 
decree under S. 68, clause (e). It is true 
too that the cause of action for recovery 
of the money as a debt due under the 
bond would be different from the cause of 
action in the mortgage suit asking for 
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recovery of ixissession, for the facts to bo 
proved would not be similar in the two 
cases. In both< however, the bond would 
have to be relied on. The trouble to my 
mind is, if Mr* Das* arguments are ac- 
cepted and it is held that the present suit 
is merely a suit for a debt due on the 
bond, limitation will come in for the l)ond 
was executed on the 11th August 1914 
and the suit was not instituted till the 
17th August 1921 and the suit would he 
barred. There is no doubt in my mind 
that in the previous suit the plaintiff 
should have asked for the relief allowed 
by S. 68, clause (b) of the Transfer of 
Proi)erty Act, He certainly cannot ask 
for that relief now. 

With regard to S. 11 of the Code of 
Civil Procedure, the learned Subordinate 
Judge came to a direct finding on an issue 
between the parties that consideration 
did not i)ass in 1914. Tlie reason given 
by the learned Subordinate Judge for 
dismissing the appeal was not altogetlier 
a good reason* It was necessary to decide 
the point whether consideration passed 
between the parties and the learned 
Munsif came to a decision on that jioint 
which was against the interest of the 
defendants. If no appeal had been brouglit 
the finding of tlie Munsif would have 
oi)erated as res judicata against defen- 
dants, and therefore as decided by 
Mullick,J. in the case of Baolumath Kitrmi 
Deonarain Bai (l) the defendants had a 
right of appeal altliough the suit against 
them had been dismissed. I think, there- 
fore, that S. ii of the Civil Procedure 
Code will operate and bar this second 
suit, it having been found that no con- 
sideration passed on tlie bond of 1914. 

I would, therefore, dismiss this apjieal 
with costs. 

Sen, J . — I agree. 

Ai^ppa / (I i svi issed. 

(1) S. A. No. 141‘J of 1910. 
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Das and Ross, JJ. 

U ma — Plaintiff — Appellant. 

V. 

Clxetii Mandcr and Hher ^ — Defendants 
—Respondents. 

Appeal No. 66 of 1923, Decided on 4th 
November 1925, from the appellate 
decree of the Sub-J., Bhagalpur, D/- 25th 
October 1922, 
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(a) Beglstratlon Act, S, 77 — 5. 77 doe^ 
fwt a ffect equitable jurisdlcttmi of Courts to decree 
specific perforvia^KC of co7iiracts to sell — Specific 
Relief Act, S. 12. 

Though independently of S. 77 of the Registra' 
tion Act a suit to compel registration of a docu- 
ment does not lie, the Registn\tion Act does not 
touch or affect the equitable jurisdiction possessed 
by the civil Courts to pass a decree for specific 
performance by the execution and registration of 
a fresh document whe»’e circumstances exist enti- 
tling the plaintiff to such a decree : 9 CaL 160 and 
12 C. L. J, 464, Apiylled. [P 89 C 2] 

^ (b) Transfer of Projyerty Act, S. 54 — Unre- 
gistered deed Is admissible in a suit for specif ic 
performance — Registration Act, N, 49. 

Although a kabiihi, which has not been register- 
ed is inoperative as a kabala yet it is admissible in 
evidence in a suit to enforce specific performance 
of the contract which must be deemed to have 
preceded the execution of the kabala. [P 90 C 1] 

N, C. Sijiha and B, B, Gkosp — for Ap- 
pellant. 

S. N. Sahay — for Respondents. 

Das, J . — The question for our decision 
in this case is whether the plaintiff 
is entitled to a decree for si)eci- 
fic i)erformance in the peculiar circum- 
stances of tlie case. It is not disputed that 
the Defendant No.l received Rs. 300 from 
the plaintiff’ and executed a kabala in 
respect of the disputed property in favour 
of the plaintiff' on the 14th December 
1916. The document, however, was not 
registered ; and it apjiears that Defendant 
No. 1 subsequently sold the disputed pro- 
lierty to the defendants third party. The 
specific relief claimed in the plaint is that 
“the Court may direct defendants first 
joarty to get the same” namely the kabala 
‘registered within the time fixed by the 
Court, that in the event of their failure 
to have registration done even on the 
direction of this Court the Court may get 
the said kabala registered.”The jurisdiction 
of the civil Court to direct a document to 
he registered is a (lualified one and only 
arises if certain essential conditions are 
satisfied. These conditions have not been 
satisfied in this case, and the plaintiff was 
clearly not entitled to the 8i)ecific relief 
claimed by him. 

But this conclusion, in my opinion does 
not decide the case. The Registration 
Act does not touch or affect the equitable 
jurisdiction jxi^essed by the civil Courts 
to pass a decree for specific jierformance 
where circumstances exist entitling the 
plaintiff to such a decree. This was the 
view taken by the learned Munsif. The 
learned Subordinate Judge has taken a 
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different view and has relied upon the 
decision in Edun v. Mahomed Siddik (l) 
in 8iipi)ort of his view. Tliat case decided 
that, independently of S. 77 of the Eegis- 
tration Act, a suit to comi)el registration 
of a document will not lie — a decision 
with which we entirely agree. The ques- 
tion raised in this case is whether the 
plaintiff is entitled to a decree for specific 
performance of the agreement to sell 
the disputed property to him ; and on 
this question the decision of Mukherji, J. 
in Surendra Nath Nag i, Chowdhury v. 
(ropal Chunder Ghosh (2) entirely supports 
the view of the learned Munsif. As was 
|X)inted out in that case, it is not a suffi- 
cient performance of the contract for the 
defendant merely to execute a conveyance: 
for until the kibila is registered, it is 
inoperative in law. The execution of the 
kabala by the defendant not having con- 
verted the executory contract into an exe- 
cuted contract, the plaintiff is clearly 
entitled to a decree directing the defen- 
dant to carry it into execution. It was 
contended before us that tlie agreement 
between the pirbies having been reduced 
into writing, the only evidence of that 
agreement would be that furnished by the 
document, and that the document is in- 
admissible in evidence as it was not re- 
gistered in accordance witli law. I know 
of no authority which decides that an 
agreement for sale has to be registered 
under the Registration Act. The true 
view is that although a kabala which has 
not been registered is inoperative as a 
kabala, yet it is admissible in evidence in 
a suit to enforce specific performance of 
the contract which must be deemed to 
have preceded the execution of the 
k ibala. 

It was then contended that the 
plaintiff has not asked for a decree 
for specific performance and that this 
Court ought not to convert a 
suit for registration into a suit for spe- 
cific performance. The argument, in my 
opinion, is a tcclinical one, and ought not 
to weigh with us. All the material facts 
entitling the plaintiff to a decree for spe- 
cific performance are pleaded. These 
facts were found in favour of the plaintiff 
by the learned Munsif and were not 
challenged before the Subordinate Judge. 
That being so, 'the plaintifif was clearly 

(1) [1888] 9 Oal. 160=rll C. L. R. 440. 

(2) [1910] 12 C. L. J. 464. 
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entitled to succeed before the learned 
Subordinate Judge. 

The decree passed by the learned 
Munsif, is however not strictly in ac- 
cordance with law. The learned Munsif 
directs the Sub-Registrar of Banka 
to register the kabala. As I have 
already pointed out, the civil Court 
has no jurisdiction to pass a decree 
of this nature independently of S. 77 of 
the Registration Act. The plaintiff is, 
however, entitled to a decree for specific 
performance by the execution and regis- 
tration of a fresh document within three 
months from the date hereof. 

We allow the appeal, set aside the 
judgment and decree passed by the Court 
below and vary tlie decree passed by the 
Court of first instance in the manner in- 
dicated above. If the defendant should 
fail to execute and register the document 
within the time allowed, the Court of 
first instance will do so on behalf of the 
defendant. 

The plaintiff' is entitled to his costs 
throughout. 

Ross, J. — I agree. 

Appeal allowed. 
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Das and Adami, JJ. 

Kanhaiya Lai Sahu — Plaintiff — Ap- 
pellant. 

v. 

Mt, Snga Kuai — Defendant — Respon- 
dent. 

Appeal No. 94 of 1922, Decided on 29th 
May 1925, from a decision of the D. J., 
Darbhanga, in original decree D/- 3rd 
January 1922. 

^ ^ (a) Hindu Laic — Adoption — Kart a putra 
is not in better position than dattaka putra — 
Kart a putra does not inherit any person except 
the adoptive father — Karta putra does not by mere 
adoption get a right to succeed to the estate of 
adoptive fattier — Natural born son excludes alto- 
gether the karta putra. 

It is a very strong thing to say that a karta 
putra who retains his status iix. his natural 
family and loses no right in that family is in a 
bettor position than a datta putra who un- 
doubtedly loses his status in his natural family 
aud who is liable to be defeated in his adoptive 
family by the birth of a natural bom son. The 
modem tekt books refer to the adoption of a 
karta putra as an adoption in the kritrima form ; 
but this is not quite correct. All that is neces- 
sary is the consent of the adoptee, which involves 
the adoptee being an adult. He does not lose the 
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rights of inheritance in his natural family, and 
takes the inheritance of his adoptive father, but 
not of his father’s father or other collateral 
relations nor of the wife of his adoptive 
father or her relations. It is no part of the 
contract that the adoptee should succeed to the 
estate left by his adoptive father. A dattak son 
who loses his status in his natural family has no 
absolute right to the estate of his adoptive father. 
He is liable to be defeated by a gift inter vivos or 
by a devise made-by his father in favour of another 
person. He is also liable to be defeated, if not 
absolutely, certainly to the extent of important 
shares in the estate by the birth of a natural born 
son subsequent to the adoption. Succession to the 
estate of the adoptive father is not inherent in 
the status of a karta putra. Where a natural 
born son is in existence he is entitled to exclude 
every other kind of son from sharing with him 
in the estate of his father : 1 Sel. Rep. 11 ; 6 JT. D., 
Old '^erle^, page 8, Expl. and doubted. 

[P 91, C 1, P 92 0 1 and 2, P 93, C 1. P 94 0. 1] 

K. P. Jaynswal, S N. Gupta and Md» 
Has%n Jan — for Apprllant. 

S. M. Midlick and L. K. Jha — for Ees’ 
pondent. 

Das, J. — Although I differ from the 
learned District Judge in regard to both 
the questions decided by him, I think 
that the decree pronounced by him is 
right and that it ought to be affirmed. 

The plaintiff claims to have been 
adopted by Khub Lal as Ids karta putra 
on the 26th January 1915. Khub Lal 
died on the 28th December 1915 and a 
posthumous son Hanurnan Prasad, was 
born to him who, however, died shortly 
afterwards. The plaintiff contends that, 
notwithstanding the birth of a posthu- 
mous son, he is entitled to succeed to the 
estate of Khub Lal to tlie exclusion of 
the defendant, who is the widow of Khub 
Lal and who is in possession of the 
estate not as the heiress of Khub Lal, 
but as the heiress of her deceased son. 
Hanurnan Prasad. Two questions were 
raised in the litigation : first, the ques- 
tion of fact, namely whether the plaintiff 
was adopted by Khub Lal as his karta 
putra and ; secondly the question of law, 
namely, whether, assuming that he was 
so adopted, he is entitled to succeed to 
the properties in the events which have 
happened. The learned District Judge 
held that the adoption was not proved 
•and decided the question of fact in favour 
of the defendant. In regard to the other 
question taised before him, he thought 
that the plaintiff would have been 
entitled to l/4th share in tb© estate of 
Khub Lal had he succeeded in proving 
his adoption. In my opinion the plaintiff 
has established the factum of his adop- 
tion, but ho is not entitled to succeed to 


the estate of Khub Lal having regard 
to the fact that a son was born to Khub 
Lal subsequent to the plaintiff’s adoption. 

I will first deal with the quesuon of 
fact. Khub Lal had three daughters, 
Tapeshwar Kuer, Dhano Kuer and 
Munoswar Kuer, of whom Dhano Kuer 
and Muneswar Kuer were alive at the 
date of the alleged adoption. The plain- 
tiff is the son of Tapeshwar Kuer who 
died many years ago. Khub Lai had 
also a son who died in his infancy. It 
is the common case that Kanhaiya Lai, 
the plaintiff, was brought up as a son 
by Khub Lal and was the object of his 
love and affection. He certainly looked 
upon him as his son and referred to 
him as his son to all his friends. The 
plaintiff lost both his father and mother 
in his infancy, and, as I have said, 
was brought up by Khub Lal and was. 
married at Ids expense. The learned Dis- 
trict Judge accepts the case of the plaintiff 
as inherently probable. He also thinks 
that * the story told has been told in a 
consistent way and there is not much 
contradiction in the same.” He says 
that ho “ might have been disposed to 
accept their evidence ” but for certain 
circumstances of the case to which he 
refers. 1 will presently refer to these 
circumstances myself ; it is sufficient for 
mo to point out at the present moment 
that in tiie view of tlio learned District 
Judge the story told by the plaintiff is 
inherently probable and is supported by 
evidence which is cjnsistcnt. [After 
discussing the evidoimo his Lordship 
remarked] : 

1 hold that the plaintiff has established 
that he was adojited by Khub Lal as. 
his karta putra. 

The next question is whether in the 
events which have hap])rned the plaintiff 
is entitled to succectl to the estate of 
Khub Lal. The plaintiff’s case is : first, 
that he has the rigid to succeed to the 
estate of Khub Lal by virtue of the 
contract at the time of the adoiition ; 
and, secondly, that in any evept he is 
entitled to succeed to a share of that 
estate. The defendant’s case is that the 
only contract between the parties was 
as to sonship and that he took no estate 
by virtue of that sonship although he 
might have succeeded to one had a son 
not been born to Khub Lal. It is, in my 
opinion, a. very strong thing to say that 
a karta putra who retains his status in 
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his natural family and loses no right 
in that family is in a better ix)3ition 
than a clattak imtra who undoubtedly 
loses his status in his natural family 
and who is liable to he defeated in his 
.adoptive family by the birth of a natural 
born son. The modern text books refer to 
the adoption of a Karta Putra as an adop- 
tion in the Kritrima form ; but it seems to 
me that this is not quite correct. I do 
not however, propose to enter upon this 
question as it is not material to this litiga- 
tion. It may be that the system as to 
Karta putra is an extension of the Kritrima 
form of adoption ; but there is no doubt 
whatever that the system as we now know 
it in Mithila is the invention of that very 
ingenious person, the Mithila Brahmin 
who is 80 anxious to i)reserve unsullied 
the purity of his genealogical table. The 
difficulty with which tlie Mithila Brahmin 
was faced was this : where an adoption 
trx)k place the name of the adoj)tee had to 
be removed from the genealogical table of 
his natural family and a question might 
be raised whether the genealogical table 
with the correction was an honest docu- 
ment. He, therefore, devised the system- 
the system of Karta putra — under which a 
]>erson on adoi)tion did not lose his status 
in his natural family, though he acquired 
a status as tlie son of his adoptive father. 
No ceremonies or sacrifices are necessary 
to the validity of this particular form of 
adoption. All that is necessary is the 
consent of the adoptee which involves the 
adoptee being an adult. As I have said, 
he does not lose the rights of inlieritance 
in his natural family, and takes the in- 
heritance of his adoptive father, but not of 
his father’s father or other collateral 
relations nor of tlie wife of his adoptive 
father or her relations. The following 
jiassage in Colebrooke’s Digest (Book V, 
Ch. IV. Sec. 10, cited in Sarkar’s Adoption 
2nd edition, page 447) is of interest as 
stating the position in this particular form 
of adoption : “Sons are thus adojited in 
Mithila ; the practice of adopting sons 
given by their parents was there abolished 
by Sridatta and Pmtihasta, although the 
latter had been himself adopted in that 
manner. Their motive was, lest, a child 
already registered in one family, being 
again registered in another, a confusion of 
families and names should thence ensue. 
A son adopted, in the form so briefly 
noticed in the present section, does not 
lose his claim to his own -family, nor 


assume the surname of his adoptive 
father ; he merely performs obsequies, and 
takes the inheritance." The reason for 
this particular form of adoption in Mithila 
is also explained by Macnaghten as follows 
(Macnagh ten’s Hindu Law, Vol. 1, 95-100): 

But according to the doctrine of Vachas- 
pati, whose authority is recognized in 
Mithila, a woman cannot, even with the 
previously obtained sanction of her hus- 
band, adopt a son after his death, in the 
Dattak form ; and to this prohibitory rule 
may be traced the origin of the practice 
of adopting in the Kritrima form, which 
is there prevalent. This form requires no 
ceremony to complete it, and is instan- 
taneously perfected by the ofter of the 
adopting, and the consent of the adopted 
party. It is natural for every man to 
expect an lieir, so long as he has life and 
health ; and hence it is usual for i)ersons, 
when attacked by illness, and not before, 
to give authority to their wives to adopt. 
But in Mithila, where this authority 
would he unavailable, the adoption is per- 
formed by the husband himself ; and re* 
course naturally had to that form of adoj)- 
tion which is most easy of performance, 
and therefore less likely to be frustrated 
by the impending dissolution of the party 
desirous of adopting," The rights of the 
ado))ted son would seem to depend on the 
contract between him and bis adoptive 
father, and the question is what is that 
contract ? 

Mr. Jayaswal strongly contends before 
us that it is part of the contract that the 
adoptee should succeed to the estate left 
by his adoptive father. I have investiga- 
ted this matter with some care and I find 
it difhcult to accept this ))roix)sition. As 
I have said, a Dattak son who loses his 
status in his natural family has no abso- 
lute right to the estate of the adoptive 
father. He is liable to be defeated by a 
gift inter vivos or by a devise made by hi^ 
father in favour of another jierson. He 
also liable to be defeated, if not abso- 
lutely, certainly to the extent of important 
shares in the estate by the birth of a 
natural born son subsequent to the adop- 
tion. What reason is there fof suggesting 
that a karta putra is in a better position 
than a Dattak soti ? It is ncft suggested 
that the contract in regard to this parti- 
cular form of sonslnp involves a contract 
by the father to devise the estate to the 
adoptee. If that were established, it 
might be urged that the adoptee might 



1926 Kanhaiya Lal v. Mt. Suga Kijar (Das, J.) Patna 9® 


claim specific performance of the agree- 
ment against the person in actual posses- 
sion of the estate agreed to be devised 
to him. If that were the position 
of Mr. Jayaswal, the answer would 
be that the plaintiff was admittedly 
a minor at the date of the adop- 
tion, and whatever the position may 
be in Hindu Law, a person in a British 
Court cannot sue for specific performance 
of an agreement entered into at a time 
when he was a minor. But if it is not 
the case of the plaintiff that there was a 
contract to devise the estate to him, what 
else can there be in the argument ? It 
surely cannot be suggested that anyone 
can alter the rule of succession laid down 
by Hindu Law. To succeed in his argu- 
ment Mr. Jayaswal must establish that it 
is the rule of Hinda Law that a karta 
putra must succeed to the estate of his 
adoptive father and that it is not open to 
his adopted father to defeat his interest 
eitjjer by a gift inter vivos or by a Will to 
•take effect upon his death. For this pro- 
position there is no authority, and I am 
unable to accept it. 

Mr. Jayaswal relies upon a decision in 
Kullean Singh v. Kir pa Singh and Bholee 
Singh (l). In answer to a question put 
by the Court in that case the pundit thus 
described the ceremony of adoption in 
this particular form : “ Let the jjerson 

(intending to adopt) first consult a Brah- 
min, and, having discovered a propitious 
moment, let him, in the presence of the 
Brahmin, and of some friends or relatives, 
place something in the hand of the person 
to be adopted, and say to him : * Be thou 
my adopted son, my goods and effects shall 
become thy property.' Tlie person adopted 
will reply : I agree to become thy son' 
Mr. Jayaswal relies upon the fact that it 
is part of the contract that the adopted 
father says : My goods and effects shall 
become thy property,” and so they will, 
unless the adoptive father makes a gift of 
the goods and effects or gives them away 
by his Will to take effect on his death. In 
my opinion the passage upon which Mr. 
Jayaswal velies does not establish that 
succession to the estate of the adoptive 
father is inherent in thQ status of a karta 
putra. 

But apart from any other view it seems 
to me that this is not a very cdrrect way 
of describing the ceremony. We have two 
latter cases : Mt. Sutputte v. Indranaund 

(1) 1 SjI. Rip. 11=5 Indian Decisions, O. 8. 


Jha (2) and Ooman Dut v. Kunhia 
Singh (3). In both these cases the cere- 
mony is thus described : The prescribed 

form for adopting a Kritrima son is as 
follows : In an auspicious hour let him 
bathe, and also cause the i)erson whom he 
wishes to adopt to be bathed ; let him 
present something at his pleasure, and 
say : ‘ Be you my son' ; and lot the son 

answer, ‘ 1 am become your son/ Then 
let him, according to custom, give a suit 
of clothes to the son. These are the legal 
conditions of adoption,’* and then it is said 
in the case in 2 Select Report at page 224 
that “ The adopted son will inherit the 
property of his adoptive father, even 
although the latter leave a widow.” This 
is accepted by Mayne as the ceremony in 
the Kritrima form of adoption. He says 
as follows : “ At an auspicious time, the 

adopter of a son, having bathed, addressing 
the person to be adopted, who has also 
bathed, and to whom he has given some 
acceptable chattel, says : ‘ Be my son’. He 
replies : ‘ I am become thy son’. The 

giving of some chattel to him arises 
merely from custom. It is not necessary 
to the adoption. The consent of both 
parties is the only requisite ; and a set 
form of*speech is not essential (see S. 
206.) It seems to me therefore that it can- 
not be urged that the plaintiff takes the 
estate of Khub Lal by virtue of his original 
contract with him. 

The next question is whether he is 
entitled to any share in the estate of Khub 
Lal. This question admits that the 
natural born son was the proper person to 
succeed to the estate of Khub Lal ; but 
the question still remains whether the 
adopted son is to be altogether excluded. 
Now, on this question different Smriti 
writers have laid down different rules ; 
but we are concerned with the rule in the 
Mithila School. After quoting the vari- 
ous Smriti writers, Bachaspati Misra, who 
is of paramount authority in Mithila says 
as follows : “ Mann and other legislators 

have said that, notwithstanding other 
kinds of some sons, the legitimate son 
alone receives the whole estate of his 
father, but they have also declared that 
the other sons are sharers of the estate. 
To remove this contradiction it must be 
understood that, if the legitimate son be 

(2) 2 Sel. Rep. 222=6 Indian Decisions, 0. 8. 

629. 

(3) 3 Sel. Rep. 192- 6 Indian Decisions, 0. S. 

824. 
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virtuous, he shall receive the whole estate 
without giving a share to the others ; but 
if he be void of good qualities, and 
others possess them, they are entitled to 
have their respective shares, as has been 
stated above." In my opinion this is con- 
clusive of the rights of the parties in this 
litigation. It was contended on behalf of 
the appellant by Mr. Jayaswal that in 
order to entitle a legitimate son, by which 
I understand a natural born son, to suc- 
ceed, he must show that he is virtuous; 
but the question does not arise because 
the natural born son in this case died soon 
after his birth and it cannot bo suggested 
that be was not virtuous. If this parti- 
cular form of adoption be the same as the 
kritrirna form of adoption, then this pass 
age in Vivada Chintainani (Tagores liidi 
tion page ‘287) is conclusive of the rights 
■of the parties. If, on the other hand, this 
particular form of adoption is not the 
same as kritrirna form of adoption, as I 
iim inclined to think, the rule laid down 
by Hiohaspati Misra must still apply 
since ho has made it clear that where a 
natural born son is in existence, he is 
entitled to exclude every other kind of son 
from sharing witli liim in the estate of his 

father. . , i j* 

In my ojiinion tiio suit w^as rightly dis- 
missed by the learned District Judge and 
I must dismiss this apjieal witli costs. 
Adami, J.— I agree. 

Ap 2 )eal dismissed. 
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Das and Adami, JJ. 

Sri pat Sl7ioh and Defendants — 

Appellants. 

V. 

Naresh Chandra Bosp. and others— 
Plaint iff 9 — Resionden ts. 

Appeal No. 91 of 1921, Decided on 27th 
May 1925, from Original decree, of the 
8ub.-J., Purnea, DA 8th October 1920. 

(a) Hindu Laio — Damdxipat — liule does not 
apply to muffasil. 

The rule of damdupat is not applicable to the 
ninffasil. Though the mortgage bond may be 
executixi in Calcutta, yet, if the bond comprised 
properties which are in the muffasil the rule cf 
damdupat cannot be applied. [P. 96, C. 1] 

if (6) T. P. Act, S. ^8-— Property mortgaged for 
paying Government revenue — Court directing 
^mortgage to have priority over pre-ext sting vwrp 
gager— Latter mortgage Is postponed. ** 
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Where a Receiver of property is authorised by 
the Court to mortgage the property and raise a 
loan for paying Government revenue and 
the Court orders the mortgage to have priority 
over a pre-existing mortgage and the money 
is utilised for the payment of revenue and to 
save the property from sale, the mortgage so 
sanctioned by the Court has priority over the 
pre-existing mortgage. [P. 97, 0. 1] 

(c) Benami — Onus of proof is on party setting 
up plea. 

An ostensible purchaser must be assumed to be 
the real purchaser until the contrary is shown. 

[P. 98, C. 2] 

if id) T. P. Act, S. 74 — Puisne mortgagee not 
impleaded in suit by prior mortgagee — Pidsne 
mortgagee canyiot redeem the property merely by 
paying the amount for which the property was 
purchased in auction. 

The right which a puisne mortgagee, who was not 
joined as a party to the suit of the prior mort- 
gagee, has, is what he could have claimed if he 
had br’en a party to the suit, namelv, a right to 
redeem the prior mortgage with a view to enforc- 
ing his own mortgage. (P. 100, C, 1] 

(c) T. P. Act, S. 60 — Integrity of mortgage can- 
not he broken except by consent of all persons 
Interested or by mortgagee — Consent of parties 
maybe inferred from circumstances. 

The mortgage being one and indivisible security 
for the debt and every part of it, the mortg«%or 
cannot redeem xnecemeal, unless the integrity of 
the mortgage has bean broken up by the act of 
the mortgagee. This rule will operate so as to 
prevent the mortgagor from claiming the right 
to redeem any particular property which may be 
included in mortgage security or the purchasers 
of fragments of the equity or redemption from 
claiming the right to redeem the fragments in 
which th(3y may be interested and save as a 
matter of special arrangement and bargain entered 
into between all the persons interested, neither 
the mortgager nor the mortgagee, nor persons 
acquiring through either partial interest in the 
subject, can, under the mortgage, get relief, 
except in consonance with the principle of indivi- 
sibility. 

A person had a mortgage on two properties, 
with regard to one of them, by the consent of the 
parties and by i rder of Court a subsequent mort- 
gage w’as created which was to have priority over 
the former mortgage. [P. 100, C. 2J 

Held : that by this arrangment the parties must 
be deemed to have given up the right to claim 
the integrity of the mortgage. 

(/) T. P. Act, S. 81 — Puisne mortgagee with 
notice of former mortgage cannot claim beniftt of 
S. 81. 

A second moitgagee is not entitled to the 
benefit of S. 81 if he had notice of the previous 
mortgage. He is entitled to have the accounts 
taken on the footing of his mortgage and to a 
decree giving him the right to proceed against 
the surplus sale proceeds of the property. 

[P, 101, C, 1] 

★ (sr) T. P. Act, S. 52— Scope 

A transfer made by order of Couil; is an execu- 
tion to the section. [P. C.] 

P. C. Manulc, S. M. MullicJcand Harihar 
Prasad — for Appellants. 

Hasan Imaruj S. P. Se7i, A. K. Boy^ 
S. N. Bose and S. C. De — for Respondents. 
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Facts. — On the 10th May 1884 Lach- 
mipat Singh and Chatrapat Singh execu* 
ted a mortgage of Parganna Sripur in the 
District of Purnea and the house and 
premises No. 127, now numbered No. 147, 
Cotton Street in the town of Calcutta, in 
favour of Jadulal Mullick as a security 
for a sum of money lent and advanced by 
Jadulal Mullick to them. Bibi Jamehar 
Kumari, Defendant No. 4, is the widow 
of Chatrapat Singh, and Sripat Singh and 
Jagatpat Singh, Defendants Nos. 2 and 3, 
are the sons of Chatrapat Singh and they 
represent the interest of the original 
mortgagors in this litigation. 

On the 7th June 1889 Srimati Saras- 
wati Dassi, the widow and administratrix 
of Jadulal Mullick, instituted a suit, being 
Suit No. 253 of 1889, in the Original Side 
of the Calcutta High Court to enforce the 
mortgage bond of the 10th May 1884. 
She obtained a preliminary decree on the 
Ist August 1889 which was made absolute 
on the 19th January 1891. 

On the 22nd March 1895, the Official 
Receiver of the Calcutta High Court was 
appointed Receiver of the mortgaged pro- 
perties with liberty to mortgage the pro- 
perties, which were the subject-matter of 
the litigation, to raise a sura of money for 
payment of Government revenue in res- 
pect of Parganna Sripur. The order of 
the Calcutta High Court expressly pro- 
vided that the mortgage bond to be exe- 
cuted by the Official Receiver was to have 
priority over the mortgage bond of the 
10th May 1884 in respect of Parganna 
Sripur. 

On the 11th May 1895, the Official 
Receiver of the Calcutta High Court, as 
Receiver of the mortgaged properties, and 
under express order of the Calcutta High 
Court, borrowed Rs. 17,000 from Hari 
Charan Bose and as a security for the 
repayment of the money advanced with 
interest thereon mortgaged both Parganna 
Sripur and 147, Cotton Street, to him. 

On the 2nd March 1896, Saraswati 
Dassi, the decree-holder in Suit No. 253 
of 1889, assigned all her rights under the 
decree to Bibi Jamehar Kumari in con- 
sideration of the sum of Rs. 1,10,000 paid 
by Jamehar Kumari to her. 

On the 26th March 1896 the Calcutta 
High Court passed an order .giving the 
Receiver liberty to raise a further loan of 
Rs. 6,000 on second mortgage of Parganna 
Sripur, such mortgage to have priority 


over the mortgage of the 10th May 1884 
in respect of Parganna Sripur. 

On the 26th May 1896, the Receiver 
borrowed a sum of Rs. 6,000 from Brin- 
daban Chandra Dutt and executed a 
second mortgage of Parganna Sripur in 
his favour. Brindaban Chandra Dutt has 
been cited as the 5th defendant in this 
litigation. 

On the 10th April 1897 the Registrar 
of the Calcutta High Court put up 147, 
Cotton Street, to sale pursuant to the 
decree in Suit No. 253 of 1889 and 
Jamehar Kumari, the substituted decree- 
holder, purchased the property, free from 
all encumbrances, for the sum of 
Rs. 50,000. 

On the 10th April 1910 Hari Charan 
Bose died leaving the plaintill as his only 
son and heir under the Hindu Law by 
which he was governed. 

On the 9th May 1919 tlie suit, out of 
which this appeal arose, was instituted 
by the plaintiff to enforce the mortgage 
bond of the 11th May 1895 and, in addi- 
tion to the persons already mentioned, the 
Official Receiver of the Calcutta High 
Court was joined as the first defendant 
in the suit. 

Das, J. — [After stating facts as set out 
above Ins Lordship i^rocecded] . Various 
contentions were raised by the defendants 
in their written statement and they havs 
all been dealt with by the learned Sub- 
ordinate Judge. As between the plain* 
tiff’ and Sripat Singh and Jagatpat Singh, 
the main questions apix)ar to have been, 
first, whether the plaintiff’s suit was 
barred by limitation ; secondly, whether 
there was legal necessity for the loan, and 
thirdly, whether the plaintiff was entitled 
to interest exceeding the principal sum 
advanced. The question as to whether 
the mortgage bond was genuine seems also 
to have been raised in the Court below. 
That question has been answered by the 
learned Subordinate Judge in favour of 
the plaintiff and Mr. Manuk appearing 
on behalf of defendants, Sripat Singh and 
Jagatpat Singh, very properly accepts the 
decision of the learned Subordinat6 Judge 
on this point. 

In regard to the question of limitation, 
Mr. Manuk contended that the mortgage 
in suit was not an English mortgage ; but 
it seems to us that it is unnecessary for 
us to express any opinion on this point 
jsince upon the finding of the Court below 
there can be no doubt that the suit is no 
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barred by limitation. There were vari- 
ous payments from time to time made by 
the mortgagor and the question in the 
Court below was whether these payments 
were genuine payments or whether the 
books of the Official Eeceiver were not 
forged in order to save the suit. All 
these payments were made by the Official 
Receiver and tlie casli book of the Official 
Receiver undoubtedly supports the case 
of tlie plaintiff. The last payment was 
made on the 8th July 1910 and the pay- 
ment before that was made on the 28th 
February 1900. It was contended in 
tlie Court below that the entries made 
in the cash book of the Official 
Receiver were not genuine. Mr. Manuk 
has inspected the books of the Official 
Receiver and has very la-operly admitted 
those payments. lie concedes that the 
suit is not barred by limitation and I do 
iKjt propose to discuss the (luestion 
any further in regard to the question of 
legal necessity. Mr. Manuk conffned his 
arguments to the question of interest 
claimed in. the suit. The interest claimed 
is 10 per cent, per annum with six 
monthly rest. In my opinion the interest 
claimed is very moderate and there is no 
reason to take the view that the interest 
is excessive. 

In regard to the last (luestion raised, 
the argument is founded upon the rule of 
damdui)at. The Calcutta High Court has 
uniformly held and we agree with those 
decisions that the rule of damdupat is 
not applicable to the muffasil. It is 
c|uite true that the mortgage bond was 
Qxecuted in Calcutta, hut the bond com- 
prised properties which are in the muft’a- 
sil and I am of opinion that we cannot 
apply the rule of damdupat in a case 
heard in Purnea. 

The question as between the plaintiff 
and Jarnehar Kumari is as to who is en- 
titled to priority in respect of the mort- 
gaged properties. Jamehar Kumari is the 
widow of one of the mortgagors ; but she 
took an assignment of the rights of the 
decree-holder in Suit No. 253 of 1889 in 
her favour. The extreme contention ad- 
vanced on her behalf is that she is entitled 
to priority over the plaintiff s mortgage 
in respect both of Perganna Sripur and of 
the Cotton Street proi)erty. She contends 
that so far as the Cotton Street property 
is concerned, she purchased it at the 
Registrar’s sale free from all encum- 
brance , and thac siie is entitled to retain 
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it and to repel the attack made on it by 
the plaintiff in this litigation. In re- 
gard to perganna Sripur she contends 
that the utmost that can be said in favour 
of. the plaintiff is that he is entitled to 
redeem her. The extreme contention on 
behalf of the plaintiff is that he is en- 
titled to priority over the interest of 
Jamehar Kumari, first, because the 
money advanced by his father saved the 
l)roperty from loss or destruction ; and^ 
secondly, because Jamehar Kumari is the 
henamidar of Chatrapat Singh. In regard 
to the last contention it is to be pointed 
out that the plaintiff did not suggest any 
case of henami in his plaint. Indeed he 
alleged in the 5th para, of the plaint that 
his Kther released No. 147, Cotton Street, 
Calcutta from all claim in respect of his 
mortgage and the plaint as originally filed 
certainly suggested that the plaintiff did 
not seek to enforce the mortgage by the 
sale of the Cotton Street i)roperty. This 
is a question in which the plaintiff’ is not 
really interested ; for it appears that 
Parganna Sripur is sufficient to meet his 
claim. But Brindaban Chandra Dutt, 
who has a second mortgage of Perganna 
Sripur is vitally interested in this ques- 
tion ; and he undoubtedly alleged a case 
of henami in his written statement. 
Brindaban Chandra Dutt contended that 
Jamehar Kumari was a henamidar for her 
husband who was then alive, that Hari 
Charan Bose did not release the Cotton 
Street proi)erty from all claim in respect 
of his mortgage and that he was entitled 
to have the debt of the plaintiff satisfied 
out of the Cotton Street property which 
was not mortgaged to liim so far as such 
property would extend. 

Now clearly the plaintiff is entitled to 
priority in respect of Perganna Sripur. It 
is not disputed that Government revenue 
to the extent of Rs. 16.000 in respect of 
Perganna Sripur was payable on the 28th 
March 1895 and that the Receiver had 
no funds in his hands out of which he 
could have paid the Government revenue. 
Perganna Sripur was therefore in im- 
minent danger of being sold fcjr non-pay- 
ment of arrears of Government revenue. 
In these circumstances the Calcutta High 
Court passed an order with the consent 
both of the plaintiff and Chatrapat Singh 
that the Receiver should raise a loan to 
pay the Government revenue. The mate- 
rial portion of the order of the Calcutta 
High Court runs as follows * — 
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And it is further ordered with the 
like consent that the said Receiver be at 
liberty upon such terms and conditions 
as to rate of interest or otherwise as he 
may deem necessary to raise a sufficient 
sum by mortgage of the said properties 
comprised in the mortgage to the plain- 
tiff for the purpose of paying the Govern- 
ment revenue payable in respect of the 
said zamindari Parganna Lot Sripur on 
the twenty-eighth day of March instant 
and that such mortgage be executed and 
registered by the said Receiver for and on 
behall of the defendant and such mort- 
gage to have priority over the existing 
mortgage of the said zamindari Parganna 
Lot Sripur.” 

In pursuance of this order the Receiver 
borrowed Rs, 17,000 from the plaintiff’s 
father on the security of both the pro- 
perties and there is conclusive evidence 
that with the money so raised he paid 
the Government revenue and saved the 
zamindari proi)erty from destruction. 
The evidence is also conclusive that the 
Receiver spent the entirety of the money 
so raised in paying Government revenue 
and in meeting certain incidental expenes. 

In my opinion the plaintiff is entitled 
to what the Court gave him, namely, a 
first charge on parganna Sripur. An ad- 
vance was made by the plaintiff in order 
bo save pargana Sripur from loss or de- 
struction ; and on principles which are 
well recognized in our Courts the advance 
fso made is payable in priority to all other 
charges of earlier date. In my opinion 
the decision of the learned Subordinate 
Judge on this point is right and must be 
affirmed. 

The next question is with reference to 
the Calcutta property. Mr. Manuk, ap- 
pearing on behalf of Jamehar Kumar i, 
strongly contends that the Calcutta p^^o- 
perty is not within the scope of the suit 
and that the learned Subordinate Judge 
should not have given any direction with 
reference to it* As I have pointed out, 
the plaintiff undoubtedly said in the 
plaint that his father released the Cal- 
cutta property from all claim in respect 
of his mortgage. He instituted the suit 
in Furnea and Mr. Manuk relies upon the 
allegation in the 11th ]5ara. of the plaint 
which runs as follows : — 

*'The property in suit being situated in 
zillah Furnea, thanas Bahadurganj and 
Kasba and district Furnea within the 
local limits ol the jurisdiction of this 
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Court, the cause of action arose in 
thanas Bahadurganj and Kasba on the 
26th March 1896.” 

I have no doubt whatever that at the 
time when the plaintiff instituted the 
suit he was under the impression that he 
had no claim to put forward with refer* 
ence to the Cotton Street property ; but 
he si^ecifically asked that in default of 
payment by the defendants the said 
mortgaged premises or a sufficient part 
thereof be sold under the direction of 
this Court.” He filed the original mort- 
gage bond with his plaint which showed 
that ‘ the said mortgaged premises ” con- 
sisted of the zamindari proi)erty and the 
Calcutta property. 

Now, as I have said, the plaintiff is not 
so much interested in this question as 
Brindaban Chandra Dutt is ; and Brin- 
daban denied that the plaintiff’s father 
released the Calcutta property from all 
claim in respect of his mortgage. There- 
upon the plaintiff enquired into the 
matter and on the 17th December 1909 
he applied for amendment of the plaint. 
In his petition he stated that on en(^uiries 
made by him he had ascertained ‘ that 
as a matter of fact the late Hari Gharan 
Bose did not execute any release in the 
year 1910, or in any other year and the 
allegation relating thereto in the said 
para. 5 is a mistake, ” He asked for 
amendment of the plaint first by striking 
out from para. 5 the words of which ex- 
ception was taken by Brindaban Chandra 
Dutt and by adding the following state- 
ment in the plaint, namely, “ that your 
petitioner has been informed and be- 
lieves that the said Freraises No. 147, 
Cotton Street, Calcutta, was sold by the 
Registrar of the Calcutta High Court free 
from all encumbrances on the 10th day of 
April 1897 under an order of the said 
High Court made in the said Suit No. 253 
of 1889 and dated the 5th day of April 
1897, and the Defendant No. 4, Srimati 
Jamehar Kumari, was declared the 
highest bidder and purchased for 
Rs. 50,000. ” 

1 am unable to agree with the donten* 
tion of Mr. Manuk that the Calcutta pro- 
perty was not within the scope of the 
suit. I quite agree that the plaintiff 
when he filed the plaint did not think 
that he had any claim to put forward in 
respect of the Calcutta property, but he 
undoubtedly asked the Court to pass a 
decree for the sale of ** the said mortgaged 
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premises, if there was default of 
payment by the defendants within the 
time allowed by the Court, and he 
showed that ** the said mortgaged pre- 
mises *’ included the Calcutta property. 
He was undoubtedly labouring under a 
mistake when ho said that his father had 
released the Calcutta property from all 
claim in respect of his mortgage ; but he 
corrected his mistake ; and there is no 
reason to take the view that the Court is 
not entitled to give him such relief as he 
may he entitled to in regard to the 
Calcutta property. 

The next question is as to what relief 
the plaintiff is entitled to in regard to 
the Calcutta property. Jarnehar con- 
tends that she has purchased the property 
free from all encumbrances and that she 
is entitled to hold it free froln the 
encumbrance created in favour of the 
plaintiff. Mr. Manuk points out on her 
behalf that the mortgage in favour of the 
plaintiff s father was executed on the 
11th May 1895, that is to say, four years 
after the final decree was passed in Suit 
No. 253 of 1889 and his extreme conten- 
tion is that he is entitled to have what 
the Court gave him, namely, the property 
free from all encumbrance. It was 
faintly suggested by Mr. Manuk that the 
mortgage in favour of the plaintiff’s 
father was affected by the rule of lis 
pendens ; but in this Mr. Manuk is 
clearly wrong as the mortgage in favour 
of plaintiff’s father was made under the 
order of the Court in Suit No. 253 of 
1889. The case clearly comes within the 
exception recognized in S. 52 of the 
Transfer of Property Act. 

The plaintiff, or to be more accurate, 
Brindaban Chandra Dutt, supports his 
case on two grounds : first, on the ground 
that the mortgage in favour of the plain- 
tiff’s father was made pursuant to the 
order of the Court ; and, secondly on the 
ground that Jarnehar Kumar i was a 
benamidar for her husband Chatrapat 
Singh. So far as the first point is con- 
cerned, it is clearly without substance. 
The Calcutta property was not in any 
danger at all ; and the money lent by the 
plaintiff’s father did not save that pro- 
perty from loss or destruction. In the 
second place, the order of the High Court 
gave the priority to the plaintiff’s 
mortgage over the bond of the lOth May 
1884 in respect of Parganna Sripur only. 
The Court clearly recognized that it 
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would be unfair to give the plaintiff's 
bond priority over the bond of 1884 in 
re8i)ect of the Calcutta property. In my 
opinion the first contention advanced on 
behalf of the plaintiff fails and must be 
overruled. 

I now come to the question of benamr 
which has been specifically raised by 
Brindaban Chandra Dutt in his written 
statement. The learned Subordinate 
Judge decided this issue against Jarnehar 
Kumari ; but, with all respect, I am' 
unable to agree with his decision on this 
point. Jarnehar Kumari is the ostensible 
purchaser of the property. An ostensible 
purchaser must be assumed to be the real 
purchaser until the contrary is shown. 
The onus is accordingly on the plaintiff 
to establish that the property was pur- 
chased by Chatrapat Singh in the name 
of his wife Jarnehar Kumari. 

Now what is the evidence on which the 
Subordinate Judge relies in support of 
his finding as to benami ? In the first 
place, he refers to certain judgments and 
decree made in suits to which Jarnehar 
was a party, but to which neither the 
plaintiff nor Brindaban was a party. 

The facts in connexion with that suit, 
Suit No. 496 of 1910, are as follows : 
One Askaran Baid obtained a decree 
against Chatrapat Singh, and in execution 
of that decree he attached No. 147, Cotton 
Street, as belonging to Chatrapat. Jamehfr 
Kumari thereupon laid a claim to that 
property and the claim was disallowed. 
Thereupon she instituted a suit which 
was Suit No. 496 of 1910 in the Original 
Side of the Calcutta High Court for a de- 
claration that she v/as the absolute owner 
of the property and that the same might 
be released from the attachment effected 
at the instance of Askaran Baid. The 
Court of first instance dismissed her suit 
basing its decision on various judgments 
and decrees which were not inter partes. 
The case went up in appeal and Sir Law- 
rence Jenkins, giving the decision of the 
appeal Court, approached the case from 
the only standpoint from which it could 
be approached, namely, whethef* Jarnehar 
Kumari had clearly established that she 
was the real purchaser, having regard to 
*the fact that the claim case had been de- 
cided against her. In the course of hia 
judgment, • Sir Lawrence Jenkins said as 
follows : “I recognize that the value 
of this opinion, namely, the opinion of 
the learned Judge in the Court (A firsfr 
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instance, is in some measure discounted 
by the fact that it was in part based on 
the view expresed in earlier litigations, 
a class of evidence that wes used by the 
learned Judge to an extent that the law 
does not permit. But apart from this 
evidence, there are circumstances which 
clearly call for explanation and the onus 
in this case is on Jamehar to show affir- 
matively that not only the ostensible but 
the real title also *is in her. She is a 
plaintiff who is calling in question in a 
suit contemplated by the Code (0. 21, 
K. 63), an adverse decision of the Court 
given, it is true, in a summury proceeding 
but conclusive, subject to the result of this 
suit. This is a suit, therefore, to alter or 
set aside a summary decision or order of 
the Court, and it is method of obtaining 
review. The plaintiff in the circum- 
stances of this case cannot discharge the 
burden of proof cost on her by merely 
pointing to the innocent appearance of the 
instruments under which she claims. She 
must show that they are as good as they 
look.” It is obvious that the decision 
in the earlier litigation upon which the 
learned Subordinate Judge has relied was 
based on the question of the onus of proof, 
it being held by the Court of appeal that 
Jamedar Kumari failed to establish that 
she was not only the ostensible but the 
real owner of the property. 

In my opinion the judgment in that 
suit is inadmissible in evidence against 
Jamehar. In the present case the onus 
is clearly upon the plaintiff to prove that 
the apparent title is not the real title, 
and, in my opinion, the question must be 
•decided on the evidence recorded in this 
case, not on the evidence which was re- 
corded in Suit No. 496 of 1910. This be- 
ing the position what evidence has the 
plaintiff adduced to prove that Jamehar 
is the benamidar of her husband ? The 
learned Subordinate Judge says as follows: 

“ Besides the judgment and decree we 
have also got evidence proving that Cha- 
trapat used to hold each year a meeting 
of his own c^te people in No. 147, Cotton 
Street, that Chatrapat had also recently 
mortgaged the house No. 147, Cotton 
Street, to one Bhagwan Das.” The only 
evidence on the point is that of Ahir 
Ohand Barman who was examined on be- 
half of the defendants. It is to be noted 
that the plaintiff has adduced no evi- 
dence on this point at all apart from 
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tendering in evidence the plaint filed by 
Jamehar Kumari in Suit No. 496 of 1910 
and the judgments and decrees of the Cal- 
cutta High Court in that suit. Ahir Chand 
says in his evidence that the property be- 
longed to Jamehar Kumari who made a 
gift of it to her two sons by a deed of gift 
in 1918. In cross-examination he ad- 
mits that Chatrapat mortgaged No. 147, 
Cotton Street, to Bhagwan Das and that 
there was a suit on that mortgage in the 
Calcutta High Court. He also admits as 
follows : “ On the invitation of Chatrapat 
a meeting of punchaiti of the Jainas used 
to be held in Calcutta in Katik and Fa- 
goon each year and always during*Chatra- 
pat’s life time and that punchaiti some 
times used to be held in 147, Cotton 
Street, and also ( then adds ) sometimes 
in the house of Kesho Das Sital Chand 
Chowdhury.” This is all the evidence on 
the question of benami. In my opinion 
this is wholly insufficient ; and the learn- 
ed 'Subordinate Judge should have de- 
cided this issue in favour of Jamehar 
Kumari. I admit that the case is sus- 
picious, but suspicion cannot be regarded 
as a substitute for legal proof. 

That being so, the plaintiff cannot 
claim priority in respect of the Cotton 
Street property. Jamehar Kumari, on the 
other hand, contends that the plaintiff’ 
has no claim to put forward in regard to 
the Calcutta property as she has purchas- 
ed it free from all encumbrances. In my 
opinion, the contention of Jamehar 
Kumari on this point must be overruled. 
The plaintiff was not added as a imrty to 
the suit and his right to redeem could not 
be extinguished except by adding him as 
a party to the suit. Jamehar as the pur- 
chaser of the property represents the in- 
terest both of the mortgagor and the 
mortgagee. Now both the mortgagor and 
the mortgagee were consenting parties to 
the order of the 22nd March 1895 which 
gave the Receiver liberty to raise money 
by a mortgage of the properties which 
were the subject-matter of the suit. Nei- 
ther the mortgagor nor the mortgagee 
could be heard to say that there was 
nothing to redeem since the final decree 
was passed so far back as the 19th Janu- 
fitry 1891. The security created in fa- 
vour of the plaintiff was the result of the 
consent order of the 22nd March 1895, 
and in my opinion, the position of the 
plaintiff in regard to the Cotton Street 
property must be that of a puisne mort* 
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gagee who was not added as a party to 
a mortgage action by the first mortgagee 
against the mortgagor. In my opinion, 
the plaintiff is entitled to redeem and 
fio sell the Calcutta property free from all 
encumbrances or to put up for sale his 
right of redemption which is undoubtedly 
property and is capable of being sold. 

But then arises the important question 
as to the terms upon which redemption 
should take place should the plaintiff 
elect to sell, not his equity of redemption 
in regard to the Cotton Street property, 
but the pro|)erty itself. Mr. Hasan Imam 
contends that, as Bihi Jamehar Kumari 
purchased the Cotton Street property for 
Ks. 50,000 we should direct that upon 
payment by the idaintiff to Bibi Jamehar 
Kumari of the sum of Es. 50,000 ho 
would be regarded as the holder of the 
first charge on the Cotton Street property 
with power to realize it in the usual way. 
I am unable to agree with this conten- 
tion. The right which a puisne mort- 
gagee, who was not joined as a party to 
the suit of the prior mortgagee, has, is 
what he could have claimed if he had 
been a party to the suit, namely, a right 
to redeem the prior mortgage with a view 
to enforcing his own mortgage. In order 
to determine the rights of the parties we 
must place them in the position which 
they occupied before the Cotton Street 
property was put up for sale, and it is 
obvious that we cannot allow redemption 
on the terms suggested by Mr. Hasan 
Imam. Mr. Susil Madhab Mullick ap- 
l>earing on behalf of Jamehar Kumari, on 
the other hand, contends that an account 
should be taken of what is due to Jame- 
har Kumari on the footing of the mort- 
gage of the 10th May 1884 and that re- 
demption can only take place in terms of 
the plaintiff paying to Jamehar Kumari 
what may be found due to her on the 
taking of such accounts. Now the posi- 
tion of the parties with regard to the 
mortgages may be re-stated. Although 
the mortgage in which Jamehar Kumari 
is interested as assignee is prior in date 
to that of the plaintiff, priority in res- 
pect of the Sripur property was given to 
the plaintiff by an order of the Court to 
which all the parties consented. The re- 
sult is that though prior in date, Jameha 
Kumari is a subsequent incumbrancer in 
respect of the Sripur property by her own 
act or the act of her assignor. In regard to 
the Cotton Street property. Jamehar 
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Kumari is clearly the prior encumbrancer. 
This being the position Jamehar Kumari 
tells the plaintiff as follows : ‘'Althougrh 
I have nonobjection to your realizing your 
security by the sale of the Sripur property 
only I must insist on my security being 
valued as a whole if you claim the right 
to redeem my prior mortgage in regard to 
the Cotton Street property.” Now the 
general rule is that a mortgage being one 
and indivisible security for the debt' and 
every part of it, the mortgagor cannot re 
deem piecemeal, unless the integrity of 
the mortgage has been broken up by the 
act of the mortgagee. Now this rule will 
operate so as to prevent the mortgagor 
from claiming the right to redeem any 
particular property which may be inclu- 
ded in the mortgage security or the pur- 
chasers of fragments of the equity of re- 
demption from claiming the right to re- 
deem the fragments in which they may 
be interested, and the rule is firmly estab- 
lished, that save as a matter of special 
arrangement and bargain entered into 
between all the persons interested, neither 
the mortgagor nor the mortgagee, nor per- 
sons acquiring through either partial . in- 
terest in the subject, can, under the mort- 
gage, get relief, except in consonance with 
the principle of indivisibility already re- 
ferred to. 

But the question is not of the plaintiff 
acquiring a partial interest in the subject 
and claiming the right to redeem that in- 
terest. He has got a mortgage of both 
the properties, and, though subsequent in 
l)oint of time, his interest is that of a 
prior mortgagee in regard to Sripur. Now 
if the general rule applies, the position of 
the plaintiff must be substantially that of 
a subsequent incumbrancer both in regard 
to Sripur and the Cotton Street property. 
Jamehar Kumari says : “ My security 
must be valued as a whole and redemp- 
tion can only take place on terms of your 
paying me the whole of the mortgage debt 
due to me.” Plaintiff replies : “ If you 

compel me to adopt that position, you are 
virtually depriving me of my priority in 
regard to Sripur.” In my opinion, hav- 
ing regard to the consent order of the 
22nd March 189f), each of the parties, 
namely, Jamehar Kumari and the plain- 
tiff must be deemed to have given up the 
right to claim the integrity of the mort- 
gage security as against the other. ' By an 
arrangement between the parties, the 
plaintiff is the holder of the equity of 
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redemption in regard to the Cotton Street 
property* and Jamehar Kumari is the 
holder of the equity of redemption in re- 
gard to Sripur and, in my opinion, the 
equity between the parties cannot be 
worked out except by holding that there 
was an arrangement between them where- 
by the interest of each of the parties as 
representing the equity of redemption was 
separated and defined. It is well esta- 
blished that, where this is so, the rule as 
as to the indivisibility becomes inappli- 
cable. In my opinion the plaintiff is en- 
titled to redeem the prior mortgage of 
Jamehar Kumari by paying a proportion- 
ate amount of the mortgage debt due on 
the Cotton Street property, and Jamehar 
Kumari is entitled to redeem the prior 
mortgage of the plaintiff by paying a pro- 
portionate amount of the mortgage debt 
due on Sripur, and the value of the pro- 
perties must be taken to be that at the 
date of the mortgage transaction in ques- 
tion, It is obvious that if either claims 
the right to redeem, an enquiry as to the 
value of the properties at the date of the 
transaction must be undertaken by the 
Court and the mortgage debt must be pro- 
perly apportioned having regard to the 
result of the enquiry. As Jamehar 
Kumari has been in possession of tbe 
Cotton Street property for some time she 
will not be credited with interest from 
the date she took possession of the proper- 
ty which may be taken ' to be the 6th 
March 1898. 

The only other question is whether 
Brindaban Chandra Dutt is entitled to 
have the debt due to the plaintiff satis- 
fied out of the Cotton Street property so 
far as such property will extend. He re- 
lies upon S. 81 of the Transfer of Proper- 
ty Act, but clearly he is not entitled to 
the benefit of the section since he had 
notice of the mortgage • in favour of the 
plaintiff’s father. He advanced money 
with his eyes open and with full know- 
ledge of all necessary facts : and it is im- 
possible for him now to claim the benefit 
of S. 81 of the Act. He has asked for a 
decree in thjs suit, and I think he is 
clearly entitled to have the accounts 
taken on th§ footing of his mortgage and 
to a decree giving him tlie right to pro- 
ceed against the surplus sale-proceeds of 
Sripur. There being no question of mar- 
shalling in this case, the plaintiff is en- 
titled to elect against which of the two 
properties he should first proceed. If he 
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elects to put up Sripur to sale and if there 
should be a surplus after satisfying big 
entire claim, Brindaban Chandra Dutt 
, will be entitled to proceed against the sur- 
plus for the realisaiion of the debt due to 
him. Neither the plaintiff nor Brindaban 
Chandra Dutt is entitled to a personal 
decree against those who represent t he 
interest of the mortgagors, and to this 
extent the decree of the lower Court must 
be set aside. 

The decree passed by the Court below 
must be varied by providing as follows : — 

(1) Let the following accounts be taken : 

(a) an account of what will be 
due to the plaintiff for principal and in- 
terest on* the mortgage of the 11th May 
1895 and for his costs of the suit on the 
day next hereinafter referred to ; 

(b) an account of what will be due to 
Brindaban Chandra Dutt for principal 
and interest on the mortgage of the 26th 
May 1896 and for his costs of the suit on 
the day next hereinafter referred to ; 

(c) an account of what will be due to 
Bibi Jamehar Kumari for principal on 
the mortgage of the 10th May 1884 and 
interest from the date of the mortgage to 
the 5th March 1898 ; 

(2) that if the defendant Bridaban 
Chandra Dutt pays into the Court the 
amount due to the plaintiff six months 
from the date hereof, the plaintiff shall 
assign his mortgage to him and that in 
default thereof, he shall be debarred all 
right to redeem the property, provided 
that he will be entitled to proceed against 
the surplus sale proceeds, if any, of par- 
ganna Sripur hereinafter expressly pro- 
vided ; 

(3) that in case of such foreclosure and 
if the defendant Bibi Jamehar Kumari 
pays into Court the proportionate share 
of the amount so due to the plaintiff in 
respect of parganna Sripur six months 
from the date hereof, the plaintiff shall 
assign his mortgage to her, and that, in 
default thereof, shall be debarred all right 
to redeem the property ; 

(4) that in case of such foreclosure, and 
if the defendants Sripat Singh and Jagat- 
pat Singh pay into Court the amount so 
due to the plaintiff six months from the 
date hereof, the plaintiff shall deliver up 
to the defendants Sripat Singh and Jagat- 
pat Singh or to such person as they 
appoint all documents in his possession or 
power relating to the mortgaged property 
and shall, if so required, re-transfer the 
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property to the said Defendants free from 
the mortgage and all encumbrances creat* 
ed by the plaintiff or any person claiming 
under him but that, in default of such ^ 
payment, and if the plaintiff pays to 
Bibi Jamehar Kumari the proportionate 
share of the amount due to Bibi J amehar 
Kumari in respect of the Cotton Street 
property six months from the date hereof 
the mortgaged proj^erty or a sufficient 
portion thereof be sold, and that the pro- 
ceeds of the sale after defraying thereout 
the expenses of the sale be. paid into Court. 

(o) that the sale-proceeds be applied in 
payment of what is declared due to the 
plaintiff as aforesaid, together with sub- 
sequent interest and subsequent . costs and 
that the surplus sale* proceeds of the 
Sripur parganna (if any) be applied in 
payment of what is declared due to the 
defendant Brindaban Chandra Dutt as 
aforesaid together with subsequent inter- 
est and subsequent costs, and that the 
balance (if any) be paid to the defendants 
Sripat Singh and Jagatpat Singh : 

(6) that should the plaintiff fail to pay 
Bibi Jamehar Kumari as provided in the 
fourth clause hereof, parganna Sripur as 
mortgaged to the plaintiff* bo sold and 
that the proceeds of the sale after defray- 
ing thereout the costs and expenses of the 
sale be paid into Court and applied in the 
manner provided in the preceding clause 
hereof. 

And this Court doth remit this case to 
the Court below for the taking of the 
necessary accounts and for determination 
of : (l) what is the proportionate share of 
the mortgage debt due to the plaintiff in 
respect of parganna Sripur ; and (2) what 
is the proportionate share of the mort- 
gage debt due to Bibi Jamehar Kumari 
in respect of the Cotton Street proi)erty. 

Adami, J,~I agree. 

Case remitted. 
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Das and Adami, JJ. 

H, G. Pereira — Petitioner. 

V. 

East Indian Bailway — Opposite Party. 

Privy Council Application No. 15 of 
1925, Decided on 23rd June 1925, against 
the decision in First Appeal No. 23 of 
1925. 


I. Railway 1926 

^ ^ civil P, C„ S. 100— Final order— Order 
allowing appeal under 8. 6, Limitation Acty Is not; 
but order refusing to allow would amount to^ final 
order. 

Order extending the time for presenting an 
appeal to the High Court under 8. 5 of the Limi- 
tation Act, and thus admitting the appeal is not a 
final order within the meaning of S. 1C9. Civil P. 
C., though an order refusing such extension would 
amount to a final order. [P. 102, C. 2] 

S, N, Bose — for Petitioner. 

N, C, Sinha, N, G, Ghose and B. B. 
Mukerji — for Opposite Party. 

Judgment. — This is an application for 
leave to appeal to His Majesty in Council; 
and the only question which we have to 
decide is whether the order complained of 
is a final order within the meaning of 
S. 109 of the Civil Procedure Code. The 
order to which objection is taken in 
substance extended the time for presenting 
an appeal to this Court under S. 5 of the 
Limitation Act. A final order within the 
meaning of the section is an order which 
finally decides any matter which is di- 
rectly at issue in the case in respect to the 
rights of the parties. We quite agree 
that if we had refused the application 
made to us under 8. 5 of the Limitation 
Act, that refusal would have operated as 
a dismissal of the appeal, and, subject to 
the other provision of the section, the 
order would be appealable, not indeed as 
a final order but as “ a decree passed on 
appeal.” But where time is allowed under 
statutory sanction, and ^>e appeal is 
admitted, the case obvioimy stands on a 
different footing. We have not decided, 
finally or otherwise, any of the matters in 
controversy between the parties in the 
litigation. All that we have done is to 
remove the bar under the Limitation Act, 
thereby enabling this Court to take 
cognizance of the appeal and to decide the 
rights of the parties. We must accord- 
ingly refuse the application with costs. 
Hearing fee ; five gold mohurs. 

Application refused. 
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Das and Boss, JJ. 

Satya Niranjan Chakravarty and others 
— Plaintiffs — Appellants. 

V. 

Suslxila Bala Dasi and others — Defen- 
dants — Kespondents. 

Appeal No. 86 of 1921, Decided on 26th 
May 1925, against the original decree of 
the Sub-J., Jamtara, D/- 30th June 1924. 

(rt) Landlord and Tenant — Mhies and minerals — 
Right to, vests In landlord unless exp7‘essly divest- 
ed. 

The mineral rights are in the zamindar and he 
is not divested of them by a lease of the land un- 
less the minerals are expressly granted. [P 109 Cl] 

(6) Land Tenure — Ghativalt tenure — Ghatwal 
can he a mourashl mokarrartdar — Distinction bet- 
ween ghatwali ivlthln and outside Regulation iwin- 
ted out — Bengal Ghatwali Layid Regulation (29 of 
1814). 

A person may be a mourashi mokararidar and 
also a ghatwal. [1918 P. H. C. C. 305 and A. I. R. 
1924 P. C. 5, Ref.] The distinction between a 
ghatwali within the regulation and ghatwali 
which is outside the regulation is that in the for- 
mer case there is no tenure between the zamindar 
and the ghatwal who holds direct from the Govern- 
ment, while in the latter the tenure exists. In the 
former case, while the lands of the ghatwali are 
still deemed to ba within the zamindari, the zjimin- 
dar no longer pays the Government revenue for 
them and has, therefore, no claim to the under- 
ground rights ; his only right connected with these 
lauds is to receive the difference between the rent 
paid by the ghatwal and the amount of the 
Government revenue which was assessed on this 
part of the zamindari. If the Government does not 
claim the mineral rights there is no one to whom 
they can belong but the ghatwal. But in the latter 
case the zamindar still pays the Government re- 
venue on these lands and if the ghatwal claims the 
minerals he muse show some transaction which 
grants him the 'minerals either expressly or by 
necessary impl'cation. [P 106 0 2 ; P 106 C 1] 

(c) Criminal P. C., S. 145 — Party. 

A party’s son having no possession or title is 
not bound by order against his father. [P 104 C 1] 

Syed Hasan Imam, C. C. Das, L. M. 
Ganguli and N. C. Ghosh — for Appellants. 

B. N. Mitter, Naresh Chandra Si7iha 
and B. B. Gh osh — for Kespondents. 

Ross, J.^ — The plaintiffs are the owners 
of 12 annas 7 gandas share in four taluks : 
Jamjuri, Nagori, Chhota Ashna and Bara 
Ashna in |)argannah Kundahit Kareya in 
the Santhal Pargannas. They allege that 
the principal defendants took the settle- 
ment of these taluks from their predeces- 
sors at an annual rental of Rs. 706 (sikkaj 
They themselves, being the zamindars, 
have all the sub-soil rights in the said 
taluks and the defendants have no right 


SUSHILA (Ross, J.) Patnai 103 

to the sub-soil or to the minerals. In 1912 
the plaintiffs brought a suit for a declara' 
tion of their title to the minerals, but this 
suit was dismissed by the Subordinate 
Judge and on appeal, by the High Court 
on the ground that the Specific Relief Act 
did not extend to the Santhal Pargannas 
and on the ground that as no overt act 
was alleged against the defendants the 
plaintiffs were entitled to no relief. There- 
after, in June 1917, the defendants pre- 
vented the plaintiffs’ agent from boring 
for minerals. They, therefore, claim a 
declaration of their right to the sub-soil 
and pray for a permanent injunction and 
damages. 

The defence was that there had been a 
proceeding under S. 145 of the Criminal. P. 
C., regarding the right to the sub-soil of the 
disputed taluks which was decided against 
the plaintiffs and, as the present suit was 
not brought within three years of the 
decision in that case, it was barred by 
limitation. The defendants claimed that 
the mineral rights belonged to them. They 
alleged that Nagori and Jamjuri consist- 
ing of 60 mouzas formed ghatwali tenures 
belonging to the predecessors of their an- 
cestor Mahadeo Sadhu, and that Chhota 
Ashna and Bara Ashna consisting of 35 
mouzas formed ghatwali mouzas belonging 
to Ratan Singh and Gobinda Singh who, 
however, abandoned them, whereupon they 
were settled with Mahadeo Sadhu by 
Raja Bahadur Uz-Zaman Khan on the 15th 
of Baisakh 1189 at a rental of Rs. 706 
fsikka) by a sanad. They claimed that 
under this sanad, as well as under the legal 
incidents of Birbhum ghatwali tenures, 
Mahadeo Sadhu had acquired a mokarrari 
mourashi istemrari and transferable inter- 
est in the said tenures with full rights in 
the surface and the sub-soil. They further 
pleaded that Raja Ram Ranjan Chakra- 
burty and Rani Padma Sundari Debi, pre- 
decessors of the plaintiffs, brought a suit 
No. 60 of 1892 for enhancement of the 
rent of the disputed taluks against the 
Defendants Nos. 1 and 2 and the father of 
Defendant No. 3, and that this suit was 
compromised in terras which admitted the 
said defendants to be entitled to all sorts 
of rights in mokarari right in respect of 
the disputed mouzas. 

Sixteen issues were framed and the Sub- 
ordinate Judge recorded evidence on all the 
issues. But he decided only the twelth 
issue “was there any decision under 8. 145 
of the Criminal. P. C. of the disputed 
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mouza and is the suit barred by limi- 
tation T He held that the suit was barred 
and, therefore, dismissed it. The plaintiffs 
appealed to the High Court which, with- 
out deciding the issue of limitation, re* 
manded the case for a decision of the 
other issues. The remaining issues have 
now been decided in favour of the plain- 
tiffs ; except the issue on damages but as 
they failed on the issue of limitation, their 
suit was dismissed and they have appealed. 
(The judgment here dealt with the 
evidence about the existence of an order 
under 8. 145 Cr. P. C. and continued.) 
Even if there had been a judgment of this 
kind it could have no effect in barring the 
present suit because the first party to the 
proceedings was the present plaintiff who 
at that time had neither title nor pos- 
session because his father was alive and was 
the owner and possessor of the estate : 
Babajirao Oambhir Singh v. Laxmandas 
Guru Baghunath Das (l) and Bolai Chand 
Ghosal V. Samiruddin Mondal (2). I am 
unable to believe that Ex. J. is a genuine 
document or that there was a proceeding 
or a decision under 8. 145 of the Criminal 
P. C. I, therefore, hold that the suit is 
not barred by limitation on this ground. 

It was further contended, however, that 
the suit is barred by six years’ limitation 
because the cause of action for a declara- 
tory decree was alleged in the suit of 
1912 to have arisen in 1317, that is, 1910, 
whereas the present suit was not brought 
until the 3rd of December 1917. Similarly 
it is argued that the limitation for an in- 
junction is six years and that this relief is 
also barred. But the suit of 1912 was 
dismissed on the ground that there was no 
overt act on the part of the defendants and, 
therefore, no cause of action. The present 
suit is for an injunction on a declaration 
of the plaintiff’s title and the overt act 
which was alleged took place within six, 
months of the filing of the suit. The suit 
is, therefore, not barred by limitation on 
this ground. The appeal of the plaintiffs 
must’ therefore, succeed unless the objec- 
tions by the defendants result in the dis- 
missal oi the suit on the merits. 

I shall now deal with these objections. 

As already stated, the first title which 
the defendants set up is the title by the 
sanad panted by Baja Bahadur Uz-Zaman 
Khan (Ex. 1). This is a short document 


(1) (1904] 28 Bom. 215=:6 Bom. L. R. 932. 

(2) [1892] 19 Cal. 646* 


which purports to settle with Ruplal 
Sadhu, son of Mahadeo 8adhu, as an an- 
cient ghatwali, mokarari taluks Jamjuri, 
Nagori Ashna Chota and Bara within 
Tappa Kundahit Kareya the jama of the 
93 mouzas being Rs. 706 (sikka) annually.. 
It declares that the grantee and his heirs 
have every right to remain in possession 
of the said taluks and mouzas including^ 
hills and mountains, jungles and pits, cul- 
tivated and waste lands of the entire 
mouzas above and below (zer-oo-bala) the 
taluks with all rights. The document ia 
dated the 15th of Baisakh 1189 and is in 
the Persian language. The signature is 
illegible but it bears a seal with the name 
of Bahadur Uz-Zaman Khan. The learned 
advocate for the defendants relies on this 
document. The learned counsel for the 
plaintiffs contends that the document is a 
forgery, both on the internal evidence and 
on the fact that in a long course of litiga-^ 
tion the document was never produced 
when its production was to have been 
expected. (The judgment then dealt with 
evidence indetail and proceeded). The con- 
clusion seems to me to be inevitable that 
this document is not document upon which 
any Court can act. I hold, therefore, that 
the defendants have failed to establish 
their title to the minerals of the taluks in 
suit by express grant. 

The second title relied upon by the de- 
fendants is that the lands in suit are a. 
Birbhum ghatwali. There are numerous 
references in the judgments in the earlier 
litigation about this property, which, have 
been referred to above, to its being a ghat- 
wali. Thus in Ex. L the District Judge 
held that the mahals were ghatwali mah- 
als. The provincial Court at Murshidabad 
held that the lands had not been provedi 
to be ghatwali, but the Sadar Dewani 
Adalat in view of the respondents’ admis- 
sion of the appellants’ right to the posses- 
sion of the lands the ghatwali taluks in- 
dispute, on condition of payment^ of the- 
actual jama, ordered that the appellants 
should be put in possession of these lands 
and should perform the ghatwali duties.. 
So in Ex. M the .^provincial Court upheld 
the decision of the District Judge that the 
defendants should, on paymei\t of the 
knnual jama, perform the duties of ghat- 
wali. In Ex. N the following passage 
occurs in the judgment of Robertson, J.,. 
which eventually prevailed “ Though the 
disputed mouzas are not the ghatwali 
xnahals settled by the Government under 
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Regulation XXIX of 1814 and it appears 
that the settlement of those was not made 
by the Government servant, it seems that 
befoi;e the Settlement Tappa Khon- 
dahit Rareya which includes the disputed 
mauzas having been sold by auction the 
Governcl^ent servant had nothing to do 
with the question of the ghatwali affairs 
thereof. But it is evident from the exis- 
ting papers especially from the criminal 
Court rubakaris and parwanas produced 
by the appellants that according to the 
rules and custom the predecessors of the 
respondents’ father and the respondents 
with their own employees had been super- 
vising the ghatwali duties and performing 
the police duties and they are bound to 
guard the paths and thoroughfares and res- 
ponsible for occurrences and liable to 
damages on account of stolen property like 
the ghatwal of the mahals settled by the 
Government”. Stockwill, J., in his judg- 
ment, pointed out that the mahal was not 
a ghatwali mahal “as described in Regula- 
tion XXIX of 1814 and was not settled 
along with other ghatwali elakas, fiom 
the copy of the rubakari of the Judge of 
Zila Birbhum and the copy of the ruba- 
kari of the Collector, dated the 15th 
August 1834 which are received in this 
Court on requisition.” In Ex. P it was 
held that these mahals being ghatwali 
mahals could not be sold in auction. But 
in a later judgment (Ex. Q) it wes decided 
according to the decision of the High 
Court that the second class of ghatwalis 
could be sold in auction. These classes of 
ghatwalis were defined in that judgment 
as first the ghatwali right mentioned in 
Regulation 29 of 1814, the rent whereof is 
paid direct to Government but in spite of 
the same it is considered to be a part of 
the zamindari of Birbhumr and they pay a 
lx)rtion of their fixed rent to the Raja of 
Birbhum. The second class of ghatwalis 
at first belonged to the first class gbat- 
walis, i^ e., those who were in x)Osse3sion 
in the said manner in that right on con- 
dition of service but they instead of pay- 
ing rent to the officers of Government pay 
rent to tha zamindar. The third class of 
ghatwalis are like chakran and chauki- 
dari lands |ind they hold possession of the 
same on condition of service.” The argu-’ 
ment is that although the lands in suit 
may not be a Birbhum ghatwali within 
the meaning of Regulation XXIX of 1814 
yet that Regulation did not alter the 
status of the ghatwalis. All these ghat* 


walis had their origin in the same 
circumstances and all Birbhum ghat* 
wals as such had a right to the mine- 
rals. Alternatively it is argued that if 
this is not shown yet, the Legislature in 
Act V of 1859, which was an exposition 
of the law as it stood, acknowledged that 
the ghatwalis under Regulation XXIX 
had the mineral rights and there is no 
ground for distinction between the first 
and the second classes. Reliance was 
also placed on the record of rights of 
Bara Ashna (Ex. 27), Chhota Ashna (Ex. 
28), Jamjuri (Ex. 19) and Nagori (Ex. 
30) where the names of the Sadhus are 
shown as maurashi mokarraridars in 
Part I which deals with proprietary 
rights and duties. Clause 10 of Part I 
states that “ The proprietor shall enjoy 
all the rights and shall perform all the 
duties of a proprietor according to the 
customary or enacted laws locally in 
force, except as restricted by the record 
of rights.” S. 12 of Regulation III of 
1872 gives the Settlement Officer power 
to enquire into and decide and record 
the rights of zamindars and other pro- 
prietors, and also any other landed rights 
to which by the law and custom of the 
country any person may have local or 
equitable claim. S. 25 makes the record 
after a period of six months from the 
date of publication conclusive proof 
the rights and customs therein recorded. 
Mr. McPherson in para. 88 of his Set- 
tlement Report expressly refers to mine- 
ral rights as being also covered by Part 
I, 8. 10. The;learned Subordinate 
Judge has relied upon the record of 
rights as showing the defendants to be 
maurashi mokarraridars and has inferred 
from this that they were not ghatwalis. 
This argument is unsound, because a pev 
son may be a maurashi mokarraridar 
and also a ghatwal, as for instance in the 
Handwe case [Keslxohati Kumari v. 
Satya Niranjan Chakraberty (3) and 
Kumar Satya Narain Singh v. Baja 
Satya Niranjan (4)] . But the argument 
for the respondents, that because^hey are 
recorded in Part I as mokarraridars and 
Cl. l(y declares that the proprietors shall 
enjoy all the rights of a proprietor (which 
by implication include mineral rights), 
therefore they have the mineral rights 
appears to me inconclusive. Both the 
proprietors and the mokarraridars are 
(8) [1918] P. H. 0. 0. 806, 

(4) A. I. B. 1934 P. 0. 6. 
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recorded in this part and there is no 
reason why the mineral rights would 
belong to the mokarraridars and not to 
the proprietors ; it is not suggested that 
they belong to both and as they are not 
expressly recorded as belonging to the 
mokarraridars, the question as between 
the proprietors and the mokarraridars 
must be decided independently of the 
record of rights. 'I take it then as 
established that these lands are ghat* 
walis which are not within Begulation 
XXIX of 1814 both because no settle- 
ment was made with the ghatwals such 
as is referred to in the^ Begulation and 
because it is admitted that the rent is 
paid not to the Government but to the 
zamindar. What then is the position as 
regards minerals ? Act V of 1859 applies 
only to ghatwalis within the meaning 
of the regulation and even with regard 
to them it does not confer the mineral 
rights but merely proceeds on the 
assumption (which may be erroneous) 
that they have these rights. The dis- 
tinction between a ghatwali within the 
regulation and a ghatwali which is outside 
the regulation is that in the former 
case there is no tenure between the* 
zamindar and the ghatwal who holds 
direct from the Government, while in 
the latter the tenure exists. In the for- 
mer case, while the lands of the ghatwali 
are still deemed to be within the zamin- 
dari, the zemindar no longer pays the 
Government revenue for them and has, 
therefore, no claim to the underground 
rights ; his only right connected with these 
lands is to receive the difference between 
the rent paid by the ghatwal and the 
amount of the Government revenue 
which was assessed on this part of the 
zamindari. If the Government does not 
claim the mineral rights there is no one 
to whom they can belong but the ghatwal. 
But in the latter case the zamindar still 
pays the Government revenue on these 
lands, and if the ghatwal claims the mine* 
rals he must show some transaction 
which grants him the minerals either 
expressly or by necessary implication. 
It is not suggested that in the present 
case there is any such transaction. The 
ghatwal, whatever the origin of his 
estate may have been, undoubtedly and 
admittedly holds, and for more than a 
century has held, of the zamindar and 
unless the minerals have been expressly 
or by necessary implication granted to 
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him (and of this there is no evidence) 
they must be held to have been reserved. 
In short, the position of the ghatwals of 
the second class is indistinguishable from 
that of the Digwars of Jharia and what 
Lord Macnaghten said of the Digwars in 
Dnrga Prashad Singh v. Brojo Nath Bose 
(5) is exactly applicable to the position 
of the defendants in the present case : 

“ The two mauzas are within the plain- 
tiff's zamindari. Both the Courts below 
have so held. The Permanent Settlement 
was made with the zamindar of Jharia. 
No separate settlement was made with 
the Digwar of Tasra, if there was a 
Digwar of Tasra at the date of the Per- 
manent Settlement which seems more 
than doubtful. No attempt was made 
to prove that the mineral rights now in 
question were vested in the Digwar be- 
fore or at the time of the Permanent 
Settlement if the lands were then held 
on Digwari tenure. Nor is there the 
slightest evidence tending to show or to 
suggest that the zamindar ever parted 
with his mineral rights to the Digwar. 
Mineral rights were vested in the ghat- 
wals of pargannah Sarhat, in the north- 
western part of the Birbhura zamindaJri, 
but those ghatwals paid their rent direct 
to the Government, and in other respects 
they were in a very peculiar position. 
They were dealt with by Begulation 
XXIX of 1814. They obtained the right 
to lease the minerals by Act No. V 
of 1859. With every respect to the learn- 
ed Judges of the High Court no infer- 
ence can be drawn from £the circum- 
stances of their case that the Digwars 
in Manbhuni had similar rights or 
powers." 

The learned Subordinate Judge has 
laid down five tests of a Birbhum ghat- 
wali tenure and has held that the 
defendants have failed by all these tests. 
It is certain that rents are not paid 
direct to Government and that the pro- 
perty has been partitioned on at least 
two occasions between members of the 
family once in 1834 when Gourhari 
Sadhu and Buplal Sadhu, tj^ie sons of 
Mahadeo Sadhu took respectively 6 annas 
and 10 annas shares in the taluks, and 
again in 1899 in the compromise (Ex. 7) 
referred to above. I hold, therefore, that 

(5) [1912] 39 Cal. 696=89 L A. 183=16 0. W. 

N. 482=(1912) M. W. N. 425=11 M. L. T. 

487=9 A. L. J. 462=16 0. Ii. J, 461=14 

Bom. L. B. 445=23 M. L. J. 26 (P. C.). 
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as ghatwals the defendants have no right 
to the minerals. 

The learned advocate for the defen- 
dants, however, strongly relied upon the 
third title, the petition of compromise in 
the suit of 1892 (Ex. J-l) as an acknow- 
ledgment by the plaintiff’s predecessor 
that the defendants had every right and 
interest in the lands in suit. The learned 
Sabordinate Judge in his judgment has 
quoted the material part of this document 
in the original Bengali and has given a 
translation. The words upon which the 
defendants rely are ' the words “ the en- 
tire property detailed in the said schedule 
in all respects with all the rights and 
interests therein,” and they contend that 
these words include the sub‘soil rights. 
Now, in order to understand the effect of 
the compromise, it is necessary to read it 
along with the pleadings in the suit. 
The plaint (Ex. E) was simply a plaint 
in a suit for enhancement of ^rent. In 
the written statement (Ex. 10) the de- 
fendants pleaded that they were tenure- 
holders at a fixed and permanent rate 
liable to pay sikka Es. 501 for Nagori 
and Jamjuri and sikka Es. 205 Chhota 
Ashna and Bara Ashna and that the 
permanent nature of their tenure had 
been repeatedly admitted and acknow- 
ledged by the plaintiffs and that the 
plaintiffs’ suit for enhancement of rent 
was not maintainable under S. 11 of 
Eegulation III of 1872. This being the 
scope of the suit it is difficult to see how 
any admission with regard to sub-soil 
rights can be read into the document by 
which it was compromised. To read the 
document in this way is to put the plain- 
tiffs in a worse position than they would 
have been in if their suit for enhance- 
ment ^of rent had been dismissed. No 
question of sub-soil rights was in issue 
or could have been in the contemplation 
of the parties. The plaintiffs simply ad- 
mitted that they could not enhance the 
rent and the construction which the 
learned advocate for the defendants seeks 
to place ^ upon this document cannot, in 
my opin^n, be supported. The passage 
on which reliance is placed contains the 
words “ mokarrari satwa ” that is “ in 
'mokarrarl right” and •it seems to me that 
these words govern the whole clause. 
They lay down the ambit within which 
the rights are defined and the agreement 
comes to nothing more than this that the 
defendants have every possible right that 


a mokarraridar can have as such. The 
defendants read the words as admitting 
that they enjoy every sort of right but 
only as mokarraridars, that* is, on condition 
of payment of the reserved rent ; but to 
read the words in this way, in my opinion, 
begs the question as to what is meant 
by the mokarrari right because it 
implies that the mokarrari right imports 
the whole estate subject to the payment 
of a reserved rent. The argument is 
sought to be supported on the doctrine in 
Abdul Aziz v. Appayasami Naioker (6) 
and Lloyd v. Guihert (7), namely, that 
the rights of the parties to a contract 
are to be judged by that law which 
they intended or rather by which 
they may justly be presumed to have 
bound themselves,” It is further conten- 
ded that this is a case of contract and not 
of grant and that the cases which decide 
that where there is a mokarrari lease, the 
minerals remain in the lessor unless 
granted expressly or by necessary impli- 
cation do not apply, as the parties must 
be understood to have contracted under- 
standing that the law was that a mokar- 
raridar had the minerals. 

The first case referred to was Sriram 
Chakravarti v. Hari Narain Singh Deo 
(8) in which it was decided by the Cal- 
cutta High Court that a permanent 
tenure-holder would possess all under- 
ground rights unless there was something 
express to the contrary. The learned 
Judge in deciding that case relied upon a 
passage in Mitra’s Land Law of Bengal to 
the effect that “a person holding under a 
permanent lease in which there was no 
reversion to the landlord, has the right to 
open mines,” and reliance was placed 
especially upon a passage in the judg- 
ment of Pratt, J,, where he said : ‘But 
in this Province the grantors of such 
tenures consider that they have parted 
with all their interests in the soil and 
are entitled only to the quit-rent re- 
served.” Now it is to be observed that no 
authority is given for this dictum while 
the statement in Mitra’s Land Law of 
Bengal is expressly made as the opinion 
of the learned author and not as a state- 
ment of the Common Law. When this 
case came before the Judicial Committe e : 

(6) [1904] 27 Mad. 181=81 1. ‘A. 1=:8C.W.N. 
186=6 Bom. L. R. 7=8 Sar. 568 (P.C.). 

(7) [1866] 6 B. and 8, 100=1 Q* B. 116=35 
L. J. Q. B. 74=18 L.T. 602. 

18) [1906] 33 Cal. 64=8 0. L. J. 69=10 C. W, 
N. 425. 
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Kumar Ilari Narayan Singh v. Sriram 
Chakravarti (9), the decision of the High 
Court was reversed, and the passage in 
Mitra’s Land Law of Bengal was referred 
to but preference was given to the state- 
ment of the law in Field s Introduction 
to the Bengal Kegulations, page 86, where 
he says: ‘*The zamindar can grant leases 
either for a term or in perpetuity. He is 
entitled to rent for all land lying within 
the limits of his zamindari and the rights 
of mining, fishing and other incorporeal 
rights are included in his proprietorship.” 
Their Lordships observed that : “It would 
seem, therefore, that Mr. Field did not 
regard his letting the occupancy right as 
presumptive evidence of his having parted 
with his property in the minerals,” and 
they decided that the zamindar must be 
presumed to be the owner of the under- 
ground rights in the absence of any evi- 
dence that he had ever parted with them. 
Field’s statement of the law was taken to 
be the correct statement of the Common 
Law on the subject. 

The next case referred to was Megh Lai 
Pandey v. Baj Kumar Thakur (10) in 
which it was held by the High Court 
that the mokarrari lease of a mauza “mai 
huk hakuk” conveyed minerals which 
were not expressly reserved. This deci- 
sion was reversed by the Judicial Com- 
mittee in Girdhari Singh v. Megh L*al 
Pandey (11), where it was held that the 
ex^pression “mai huk hakuk” in a mokar- 
rari lease of land did not add to the true 
scope of the grant nor cause mineral 
rights to be included in it. Their Lord- 
ships observed that : “On the assumption 
that the expression means ‘with all right's 
or may be properly amplified as ‘with all 
right, title and interest,’ such expressions 
in their Lordships’ opinion do not increase 
the actual corpus of the subject affected 
by the pattah. They only give expressly 
what might otherwise quite well bo 
implied, namely, that corpus being 
once ascertained there will be carried 
with it all rights appurtenant thereto, 

(9) [1910]37Cal. 723-371. A. 186=:: 11 C.L.J. 

658=:7 A.L.J. 633==12 B.L.R. 496^:8 M.L. 

T. 61^(1910) M.W.N. 309=20 M.L.J. 669= 

14 C.W.N. 746 (P.C.). 

(10) tl907] 84 Cal. 368=5 C.L.J. 208=11 C.W. 

N. 527. 

(11) [1918] 45 Cal. 87=44 I.A. 246=22 M.L.T. 

358=16 A.L.J. 851=83 M,L.J. 687=3 P.L. 

W. 169=26 O.L.J. 584={1917) M.W.N. 

282=22 C.W.N. 201=7 L.W. 90=20 Bom. 

L,R. 64. 


1926 

including not only possession of the sub 
ject itself, but it may be of rights of 
passage, water or the like which enure to 
the subject of the pattah and may even be 
deriveable from outside properties. It 
must be borne in mind also that the es- 
ential characteristic of a . lease is that 
the subject is one which is occupied and 
enjoyed and the corpus of which does not 
in the nature of things and by reason of 
the user disappear. In order to cause 
the latter specially to arise, minerals 
must be expressly denominated, so as 
thus to permit of the idea of partial con- 
sumption of the subject leased. Their 
Lord8hii)s accordingly are of opinion that 
the words founded on do not add to the 
true scope of the grant nor cause mineral 
rights to be included within it.” Simi- 
larly in Sas}\i Bush an Misra v. Jyoti 
Prasad Singh Deo (l2), it was held that 
a talabi brahmottar grant at a fixed rent 
did not carry with it the mineral rights in 
the soil and that mineral will not be held 
to have formed part of the grant in the 
absence of express evidence to that effect. 
Finally in Baghunath Boy Marwari v. 
Durga Prashad Singh (13) it was held that 
where a zamindar grants a tenure of land 
within his zamindari and it does not 
clearly appear by the terms of the grant 
that the right to the minerals is included, 
the minerals do not pass to the grantee. 
The only case which was cited on behalf 
of the defendants as expressing what they 
contend to have been the Common Law 
on the subject was Ali Quadir Syed v. 
Jogendra Narain Boy (14), in which it 
was held that a patni lease which con- 
tained the words “darabust zamindari 
hakook” conveyed mining rights. That 
decision stands by itself and it relates to a 
patni lease which may give rise to differ- 
ent considerations, and moreover, where- 
as in the document now under considera- 
tion the words are “haq hakuk darabust 
mokarari” the words in the patni lease 
were “darrabust zamindari hakook.” Now 
while it is true that the cases above re- 
ferred to are cases on the construction of 

(12) [mV] 44 Cal. 585=44 I.A. /6=21 C.W 
N. 877=15 A.L.J. 209=32 M.L.J. 245= 
(1917) M.W.N. 226=26 C.L.J. 265=1 P.L. 
W. 861=21 M.L.T. 803=19 Bom.LJS. 416= 
6 L.W. 2 (P.C.). 

(18) [1920] 47 Cal. 95=46 I.A. 188=17 A.L.jr. 
697=36 M.L.J. 660=28 O.W.N. 914=26 M. 
Ii.T. 76=80 O.L.J. 160=21 B.L.B. 896=10 
L.W. 847 (P.0,). 

(14) [1912] 16 O.L.J. 7. 
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deed? of grant, they lend no support to 
the contention that the Common Law of 
the country by which the parties to the 
present contract may be presumed to 
have bound themselves was that the 
minerals passed to the mokarraridar. If 
such was the Common Law, it should 
have been proved either by evidence or 
by numerous decisions which would have 
shown that this law was so notorious that 
nothing else could have been contempla- 
ted by the parties. The Judicial Com- 
mittee has consistently held that this is 
not the law in Bengal and there is noth- 
ing in any of the cases to afford any 
ground for supposing that it was ever 
believed to be the law. On the contrary 
it has been held that the law has always 
been otherwise, namely, that the mineral 
rights are in the zamindar and he is not 
divested of them by a lease of the land 
unless the minerals are expressly granted. 
Sonsequently the words in the petition 
of compromise must be construed in their 
natural sense, namely, as acknowledging 
in the defendants all the rights that a 
mokarraridar as such can have and these 
rights do not include the right to the 
minerals. The third title set up by the 
defendants, therefore, also fails. 

There remains only one small point 
which was urged on behalf of the defen- 
dants, that as the plaintiffs are only co- 
sharers to the extent of 12 annas 7 gandas 
while one of the defendants Chain 
Kumari is not only guardian of one of 
the Sadhus, a minor, but is herself pro- 
prietor of a small share, the plaintiffs are 
not entitled to an injunction. Now the 
plaintiffs do not claim any injunction 
against Chain Kumari as proprietor. She 
is not said by the defendants to have 
given to them any right to work coal. If 
she herself is working coal no injunction 
is sought against her. Injunction is 
sought against strangers. The defendants 
do not allege that they have taken any 
settlement from Chain Kumari and evi- 
dently they cannot do so because this 
would go to the root of their own alleged 
title. There is no substance in this ob- 
jection. 

The resiult, therefore, is that the appeal 
is decreed with costs. The title of th6 
plaintiffs to the sub-soil of the taluks 
Jamjuri, Nagori, Chhota Ashna and Bara 
Ashna, to the extent of their interest, is 
declar^ and it is further declared that 
the defendants have no right to the 
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minerals of these mauzas; and it is ordered 
that an injunction do issue permanently 
restraining the defendants from working 
coal or other minerals lying on or under 
the said taluks, and from obstructing the 
plaintiffs in exercising their rights to the 
sub-soil in the said taluks. As the learn- 
ed Subordinate Judge found that no 
damage had been proved, there will be no 
decree for damages. The plaintiffs are 
entitled to their costs in both Courts. 

Das, J . — I agree. 

Appeal dismissed. 
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Dawson Miller, C. J., and Jwala 
Prasad, J 

Commissioner of Income-tax, Bihar and 
Orissa. 

V. 

Shiva Prasad Singh — Opposite party. 

Misc. Judicial Case No. 136 of 1924, 
Decided on 27th April 1925, referred by 
the Commissioner of Income tax. 

^ Income-tax Act (1922), S. 12 — Taxe^ payable 
under Act S of 1914 and Act 4 of 1920 are not to 
be deducted from royalty In determining assessable 
income. 

The taxes payable by the assessed under the 
Jharia Water-supply Act (B, and 0, Act 3 of 1914) 
as well as the Bihar and Orissa Mining Settlements 
Act {B. and O. Act 4 of 1929) cannot be deducted 
from the royalty received by him in assessing the 
tax payable under the Income-tax Act : 34 Cal. 
257 and 6 P. L. J. 62 Appl. [P. 119, 0. 1] 

Saltan Ahmad (Govt. Advocate) — for 
the Commissioner, Income -Tax. 

N. C. Sinha and D. B. Ghosh — for the 
assessee. 

Statement of the case by the 
Commissioner of Income-tax, 

The question for the decision of the 
High Court is whether an assessee who is 
assessed under S. 12 of the Income-tax 
Act, 1922, on income from “other sources" 
(consisting of royalties on coal), is entitled 
to have deducted, before the taxable 
income is determined, the cesses paid by 
him to the Jharia Water Board and the 
Mines Board of Health. 

2. The facts are undisputed : the 
assessee is a zamindar who derives consi- 
derable income from royalties on coal ; 
under the Jharia Water-supply Act and 
the Bihar and Orissa Mining Settlement 
Act, cesses are imposed on owners of 
mines and receivers of royalty. Under 
the Water-supply Act, the cess is assessed 
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on the actual amount of royalty received 
during the preceding calendar year, and. 
under the Mining Settlement Act, the 
demand is a percentage (at present 20 per 
cent.) of the average.of the preceding three 
years’ road -cess demand. 

3. In my opinion such cesses are not 
deductible expenses under the law. Under 
S. 12 (2) of the Act, the only permissible 
allowance is any expenditure (not being 
in the nature of capital expenditure) 
incurred solely for the purpose of earning 
the income. Tlie Patna High Court held 
in Case No. 102 of 1920 [Eaja Jyoti Pra- 
Had Singh Deo, In the matter of {])] thab 
load -cess could not be deducted before 
determining the assessable income from 
royalty (this was a decision under the 
Income-tax Act of 1918, but for the 
jiresent purpose the relevant sections of 
the Income-tax Act of 1922 are practically 
identical). It is admitted on behalf of 
the assessee that this decision would 
apply to the present case if he were 
assessed to these local cesses on his net 
income and not on his gross income. His 
position is that if he receives Rs. 5,000 
royalty and in turn pays Rs. 4,000 in 
royalty to a superior landlord he is as- 
sessed to water-cess on Rs. 5,000 and not 
on the net income of Rs. 1,000. This argu- 
ment would not in any case apply to the 
cess payable to the Mines Board of Health 
which is based on the road-cess which is 
in turn calculated on the net profits. But, 
in my opinion, the argument has ho vali- 
dity even as regards the water-cess. In 
the case already referred to, the Court 
held that the payment of cess (i.e., road- 
cess) is a necessary expense arising in 
connexion with the ownership of royalties 
but it is in no sense an expenditure 
incurred for any purpose incidental to the 
making of the income. This remark 
applies equally to the cesses now under 
consideration. Moreover, income-tax is 
assessed on the net income ; in the exam- 
ple given above income-tax would be 
assessed on Rs. 1,000, less the expenses 
incurred }n collecting the Rs^ 5,000. 

In K,M, Selected Goal Company of Man-- 
hhnm ; In the matter of (2), the High Court 
of Patna held that the cesses in question 
could be legitimately deducted from the 
profits of a colliery (an assessment of a 
business under S. 10) before determining 

(1) Civile Pat; iT J. 62=2 Pat. L. T. 188= 

(1921) P. H. 0. 0. 81. 

(2) A. I. H. 1924 Patna 670. 


the assessable income. But that case w^ 
definitely and deliberately distinguished 
from the previous one mainly on the 
ground that the local cesses were not 
rates levied after the profits had been 
ascertained. In fact the colliery business 
pays on its raisings and despatches, irres- 
pective of whether it made any profits 
at all. 

Dawson Miller, C. J. — This matter 
comes before us on a case stated by the 
Commissioner of Income-tax under S. 66 
(1) of the Income-tax Act, 1922. The 
assessee in the case is the Raja of Jharia 
who derives a considerable income as the 
owner of royalties which he receives 
under mining leases, of which he is the 
lessor in the Jharia coal-fields. The 
question for our opinion is whether in 
arriving at the taxable income derived 
from that source the assessee is entitled 
to deduct certain cesses or rates imposed 
upon the owner of such royalties under 
two local Acts, known as the Jharia^ 
Water-supply Act, 1914, and the Bihar 
and Orissa Mining Settlement Act, 1920. 
Under the former Act a cess is leviable 
within the area prescribed both ujx)n the 
owners of coal mines and upon the holdera 
of royalties from those mines. In the 
case of mine-owners who are themselves 
working the mines the cess is a cess on 
the annual despatches of coal and coke 
from the mine and would be payable apart 
altogether from whether any profit is- 
derived from the actual working of the 
mine. In the case of a person receiving 
royalties from mines the cess is paid 
upon the royalties received at a certain 
rate which is determined by the Board 
with the approval of the Local Govern- 
ment subject to a maximum of 5 per cent., 
on the assessed amount of royalty. Under 
the latter Act of 1920 a somewhat similar 
rate is imposed under S. 23 both upon the 
owners of mines and upon persons who 
receive any royalty, rent or fine from such 
mines. In this case the assessment is 
based, in the case of owners of mines, on 
the actual output of their mines, and here 
again the assessment in the ^case of 
owners is apart from any profit that may 
or may not be derived from the^ working 
of the mine. In the' case of receivejps of 
any royalty, rent or fine, their assessment 
is calculate on a percentage of road-cess 
payable by such persons. At present the 
amount is one-fifth, or 20 per cent, of the 
average yearly road-cess payable by suqh 
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Persons in respect of their royalties during 
^he last three years. 

The only question which arises for 
decision in the case is whether under 
S. 12 of the Indian Income-tax Act these 
cesses or taxes can be deducted in arriving 
at the taxable income for the purpose of 
income-tax. It was decided in the case 
of Jyoti Prasad Singh Deo (l) that in- 
come derived from royalties came within 
S. 12 of the Income-tax Act which relates 
to income derived from “ other sources '' 
and not under S. 10 which applies to 
income under the head of “ business/' 
The deductions which may be made from 
the different classes of income men- 
tioned in the Act are stated in detail in 
the different sections dealing with the 
different heads of income, and under 
S. 12 which applies to the present case it 
is provided that the tax shall be 
payable by an assessee under the head 
“ other sources” in respect of income, 
profits and gains of every kind and from 
every source to which this Act applies if 
not included under any of the preceding 
heads. By Cl. (2) of the section — and 
this is the important part of the enact- 
ment — such income, profits and gains shall 
be computed after making allowance for 
any expenditure (not being in the nature 
of capital expenditure) incurred solely for 
the purpose of making or earning such 
income, profits or gains, provided that no 
allowance shall be made on account of any 
personal expenses of the assessee. Now 
the only allowances or deductions which 
are permissible in the case of income de- 
rived from other sources” referred to in 
S. 12 are those already mentioned in 
Cl. (2) of that section, namely, any 
expenditure incurred solely for the pur- 
pose of making or ear nip g any income, 
profit or gain. It is contended in this case 
that the deductions leviable under the two 
Bihar and Orissa Acts to which I have re- 
ferred are expenditure incurred for the 
purpose of making or earning such income. 
The case of the K, M. Selected Goal Com- 
pany of Manhkum (2), was relied on in 
support of yiis contention. But the rea- 
sons for that decision do not apply in this 
case. There the assessee was the lessee 
of the min^ and the ihcome taxed was 
profits derived from business. The local 
taxes as already stated in such a case are 
levied on the output or despatches apart 
from the profits of the business and 
whether a profit is made or not; must be 


taken into account in ascertaining whether 
there is a profit which is subject to 
income-tax. 

The present case appears to mo to be 
governed by the principle adopted in the 
earlier case of Baja Jyoti Prasad Singh 
Deo (1). In that case this Court decided 
that in determining the taxable income 
derived from royalties, cesses payable 
under the Cess Acts, that is to say road- 
cess and public works cess, cannot be 
deducted in arriving at the taxable income 
under the head of “royalties” and the only 
question is whether there is any distinc- 
tion between the case of a road-cess and 
the case of the cesses imposed under these 
two Acts. In that case it was argued, as 
has been argued here, that the taxes 
should be deducted in order to ascertain 
what was the actual income. It was 
ix)inted out, however, that the cess was 
leviable upon exactly the same income as 
the income-tax itself and, following the 
case of Manindra Chandra Nandi v. 
Secretary of State (3), which held that 
income-tax could not bo deducted in order 
to ascertain the amount upon which the 
road-cess was leviable, this Court held 
that, similarly, you could not deduct the 
road-cess in order to ascertain the amount 
ui)on which the income-tax was leviable 
because both taxes were imposed upon the 
same income ; and it was there pointed 
out that the liability to pay the road-cess 
resulted from the income having been 
made, and the payment of the cess could 
hardly be said to form a necessary part in 
the earning of the income which must 
come into existence before the liability to 
cess arises, and, although the payment of 
cess was a necessary expense arising in 
connexion with the ownership of royalty,, 
it was nevertheless in no sense an expen^ 
diture incurred for any purpose incidental 
to the making of the income. No argu- 
ment has been adduced before us in this 
case which distinguishes the case of the 
cesses imposed under these Acts from the 
case of road cess. It seems to me that in 
both cases the cess is imposed upon exactly 
the same income and the mere fact 
that income-tax is also imposed on that 
income is in itself no reason why the 
cesses should be deducted in order to 
ascertain the taxable amount of income 
any more than it is why the income-tax 
should be deducted in order to ascertain the 
amount of cess. I can see no distinction 

(3) [1907] 34 Cal. 267=6 0. L. J. 148. ^ 
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in principle between the present case and 
the case of Baja Jyoti Prasad Singh Deo 

(l) and in my opinion the Income-tax 
Commissioner arrived at a proper conclu- 
sion in the case which he stated for our 
opinion. 

Jwala Prasad, J. — The royalties 
derived by the owners of lands containing 
minerals give rise to the following 
taxes : — 

(1) Cess levied under the Cess Act (IX 
of 1880, 13. C.) as amended by the Bihar 
and Orissa Act I of 1916. That cess is a 
cess on the annual net profits derived 
from the mines contained within the 
zamindari in the shape of royalty ; 

(2) Cess levied under the Jharia Water- 
supply Act (Bihar and Orissa Act III of 
1914) on royalties derived from mines, 
and 

(3) A tax under the Bihar and Orissa 
Mining Settlements (Bihar and Orissa Act 
IV of 1920) assessed on the local cess 
payable by the zamindar who owns the 
lands in which the mine is situated. 

It is thus clear that the sources of the 
three taxes are the same, namely, the 
amount of royalty received by the zamin- 
dar and each of** them is to be assessed 
irrespective of what is paid under the re- 
maining two Acts. Therefore the pay- 
ments made with respect to any one of 
the aforesaid taxes cannot be taken into 
account in the assessment made for the 
tax payable under the other Acts. The 
result is that the taxes payable by the 
assessee in the present case under the 
Jharia Water-supply Act as well as the 
Bihar and Orissa Mining Settlements Act 
cannot be deducted from the royalty 
received by him in assessing the tax 
payable under the Income-tax Act of 1922. 
I, therefore, agree with the order of my 
Lord the Chief Justice. 
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Dawson Milleb, C. J., and Fosteb, J. 

Tilakdhari Lai and another — Appel- 
lants. 

V. 

Abdul Wahab Khan and others — Ees- 
pondents. 

Appeal 'No. 280 of 1921, Decided on 
6th March 1925, against the original dec- 
ree of the Sub.-J., Monghyr, D/- 28th 
April 192L 


Adverse possession — Cosharers — Mere exclusive 
possession of a portion for purposes of manage- 
ment ts no ouster — 2 specific denied of other co- 
sharer* s right to possession Is necessary. 

Possession of one coshater lawfully acquired 
in the first instance may become adverse to the 
others, but mere occupation even fnr a long period 
creates no presumption of ouster. There must be 
open and notorious acts indicating a claim to ex- 
elusive ownership in denial of the rights of the 
other oosharers before adverse possession can be- 
gin to run. The only difference between the 
possession of a co- owner, and other cases is, that 
acts, which, if done by a stranger, would per se be 
a disseisin, are in the case of tenancies-in-com- 
mon, susceptible of explanation consistently with 
the real title ; acts of ownership are not, in ten- 
ancies-in-commou, acts of disseisin ; it depends 
upon the intent with which they are done and 
their notoriety ; the law will not presume that 
one tenant-in-common intends to oust another ; 
the facts must be notorious and the intent must 
be established n "proof : [24 C. W, N. 1057, Bef,] 
The appropriation of profits cannot be regarded 
as notice to the cosharers that their title was 
repudiated : 32 All, 389. Bef. [P. 116, C. 2] 

P. C. Manuk, L. K, Jha and S, M, 
Naim — for Appellants. 

Sultan Ahmad, N, N, Sen and P. K. 
Mukharji — for Eespondents. 

Dawson Miller, C. J. — The appel* 
lants in this case instituted a suit for 
partition of an estate comprising four 
mouzas and bearing Tauzi No. 4920 on 
the revenue roll of the' Collector of Mon- 
ghyr. The appellants are admittedly 
entitled to a share in the estate amount- 
ing to a fraction over 7 annas of the 
whole. The defendant first party, Abdul 
Wahab Khan who alone has actively resis- 
ted the claim for partition, and who may 
be referred to as the respondent, is enti- 
tled to a 3-annas share whilst the remain- 
ing defendants classed as second party 
defendants are entitled amongst them to 
the remainder amounting to a fraction 
over 5 annas. 

The estate was at one time part of a 
larger mahal but more than forty years 
ago, at some date not definitely specified, 
it was formed into a separate revenue 
paying estate bearing the tauzi number 
already mentioned. At the earliest time 
to which the evidence relates it belonged 
to three persons named Hansraj Singh, 
Tota Bam Singh and Bhakan Singh who 
admittedly held it in coparcenary. It is 
the case of theirespondent that these three 
original proprietors separated and by a 
private arrangement partitioned the pro- 
perty between them by metes and bounds, 
each taking a third share blit that certain 
of the uncultivated lands remained 
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Since then it is also said, that their suc- 
cessors or at least the successors of one of 
them have on more than one occasion 
made sub-divisions of their interests by 
formal partition. If this state of affairs 
can be made out then the plaintiff’s would 
not be entitled to a partition of that which 
has already been transferred into separate 
ownership. The respondent also claims 
title by adverse possession of the land 
now in his actual possession. It is upon 
these questions that the determination of 
this appeal depends. 

The Subordinate Jud^^e accepted the 
evidence of the respondent’s witnesses as 
sufficient to prove that a partition had 
previously taken place between the origi- 
nal proprietors and considered that the 
evidence of the appellant’s witnesses was 
to some extent corroborative of the res- 
pondent’s case. He also appears to have 
thought tliat the Record of rights finally 
published in 1903 supported the case of a 
previous partition. Ho further found that 
the respondent had acquired a title by 
adverse possession to that part of the 
estate in his actual possession. 

The plaintiff’s have ajipealed and con- 
tend’ that the verbal evidence in support 
of the respondent’s ca>e is not reliable and 
that the documentary evidence and the 
record of rights entirely support their 
case. 

It is necessary to brar in mind that 
it is not disputed that for a number of 
years the different j)ro[)riotors have had 
separate collections of rent from the ten- 
ants on certain portions of the land which 
rents they have appropriated to tlieir 
exclusive use without claim to participa- 
tion by other cosharors. In other p.or- 
tions of the land the tenants have paid 
their rent to each of the i)roprietors or sets 
of proprietors according to their shares in 
the estate, as wo Id ho the case where 
there is joint ownership, whilst other 
lands again have remained joint being 
uncultivated, and these are recorded as 
gair-raazrua in tlie Record of rights. 

It is the appellants’ contention that the 
estate originj^lly consisted of three kinds 
of land, (a) kamat lands in the private and 
exclusive cultivation of the proprietors, (b) 
mal lands or ‘lands in tllte possession of 
cultivating tenants, and (c) uncultivated 
lands including dhab jhil and jungle. 
There can be no doubt that some forty and 
odd years ago or therea'^outs during the 
time of Hansraj Singh ard his eo-proprie- 
1926 P/15 & 16 


tors some arrangement was come to where^ 
by possession of a portion of the lands was 
distributed between them. Whether this 
was merely for purposes of management 
or in pursuance of a formal partition of 
estate is the main question for decision. 
Tho appellants say tliat it was only the 
kamat lands that were thus divided and 
that the arrangement come to was for 
purposes of convenient management and 
as a modusvi vcnrli without any formal 
partition of the estate by metes and bounds, 
a thing not uncommon witli regard to the 
proprietors' private lands in cases of joint 
ownership. The rnal or rent-paying lands 
on wliich tenants wore settled, according 
to the appellant’s ciso, were not dealt 
with in this manner, each tenant continir 
ing to pay rent as heretofore to the pro^ 
prietors jointly according to their respec- 
tive shares whilst the uncultivated jungle, 
jhil, and dhah lands also remained unappro- 
priated. Tho kamat lands which are 
])ro prietors’ jadvate lands and over which 
the acquisition of occupancy riglits by 
raiyats is restricted by tlie provisions 
of 8. 116 of the Bengal Tenancy Act, may 
in cases where tliey are settled but not 
from year to year or for a term of years, 
hoconio subject to occupancy right in tho 
tenant and thus lo^e their original charac- 
ter, It is the apiK'llants’ case, that this 
change, lias in cour-ie of time, taken place 
which partly accounts for the fact that 
rents are in some evses paid to a single 
))ropriotor or set of pmf)rietors represent- 
ing the shave or interest in a share of one 
of the tliree original owners, whilst in 
other cases waste lands have become fit 
for cultivation and have been settled by 
one o: other of the proprietors with the 
tenants who ]niy rent exclusively to him. 
There is nothing to show that the rents 
so paid have ever been proportionately 
distributed between the different land- 
lords, hut this, it is contended, would 
not in itself operate as an ouster ; nor 
d)es it necessarily indicate a formal 
partition. Tho appellants point to the 
fact that over a considerable area of the 
estate the rents are paid to the i^ro- 
prietors jointly. Tliis area, they say, 
f)rm3 the original mal lands and nega- 
tives a partition by metes and bounds, 
for had a partition taken place, such 
1 inds would inevitably have been divided 
as no one ever heard of a partition which 
left undivided the lands in possession of 
cultivating tenants paying rent for their 
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h 9 ldiTig 8 . They also rely 'upon the fact 
that the lands in regard fco which the 
respondent has now exclusive collection 
of rents are consider xbly in excess of his 
proportionate share of 3 annas which 
could not be the case if there had been a 
rateable distribution of the property by 
metes and bounds forty years ago. 

The respondent on the other hand con- 
tends tf at the existing features may be 
explained by the fact that originally a 
portion only was under cultivation and 
the rest was | arti land or dhab or jhil 
land uncultivated and not partitioned, 
but that this in time came to be re- 
claimed and settled with tenants by one 
or other of the proprietors on behalf of 
all, the tenants paying their rent to each 
proprietor according to his share. The 
defendant’s witnesses in order to demo- 
lish the plaintiffs’ theory have sworn that 
there never were any kamab lands in the 
estate at all, but the documentary evi- 
dence is conclusive on tfiis point and 
shows tl at kamat lands exists d and 1 ave 
retained their old name although their 
chaiMOtcristic features have changed. 
They endeavour to exjdain the di-ipro- 
portionate si are held by the respondent 
by saying tl at he took an inferior cla^s 
of land from his branderrer, one of the 
original [>roprietors, and consequently got 
a larger area. 

Tl e present state of affairs may quite 
possibly he explained on either hypo- 
thesis. But there are, in my opinion, 
certain facts in the case which point 
strongly to the absence of any formal 
partition liaving taken place. If a formal 
partition into separate puttis had been 
effected we should expect to find at 
least some document to support it, but 
none has been produced. 

It is sa.d that kbe-^ras were prepared 
at the time of the original partition as 
well as at the subsequent partition bet- 
ween the respondent’s fatl er and Earn 
Kishun, the son of Hansraj Singh, but no 
trace of them remains. 

The respondent’s estate on the death of 
of his father was under the management 
of the Court of Wards which surely 
would have preserved these valuable 
documents had any such existed. One 
witness suggests that the respondent’s 
khesra was stolen by one Eabi Buksh. 
Ho admits that although the thief was. 
known no attempt was made to prosecute 
him or to recover it back;. Another 


witness a Sub-Inspector of Police who was 
dismissed from the service in i912 says 
that Nabi Buksh was prosecuted for steal- 
ing some papers from the box of Nawab 
Khan after his death. 

Such documents as there are point to a- 
conclusion favourable to the appellants. 
The respondent’s title-deed of i888 by 
which his father purchased his interest 
from Earn Kishun the son of Hansraj, one 
of the three original proprietors, al- 
though it recites the batwara partition by 
which the present estate Tauzi jNo. fc9z0 
was separated from the parent mahal 
some time earlier, makes no mention of 
any subsequent partition between the 
three original proprietors although it 
must have happened only some ten years 
or so earlie;* on the respondent’s case. 
What ^ awab Khan, the father of the res- 
pondent purchased was a 3 annas share 
out of the 5 annas odd share of Earn 
Kishun and nob any specific lands defined 
by metes and hounds. The deed also 
mentions mal and kamat lands. 

In the suit brought by the Court of 
Wards on behalf of the respondent and 
his family against certain tenants under 
S. ll) . of the Bengal Tenancy 'Act 
in 190t for additional rent in req)eot of 
( ncroachments, the jdaint states that 
amongst the proprietors there is a dis- 
tribution of tenants, a very different 
thing from partition, and that some ten- 
ants are joint among the inaliks of i6 
annas. It further states that the d» fen- 
dants (the tenants in that suit) have culti- 
vated haharsi and parti lands belonging,, 
not to the plaintiff’s, hut to the proprietors 
without their permission and prays for 
additional rent for the additional area. 
Included in the reliefs sought is a prayer 
that the plaintiffs may be held competent 
to realize the same. This surely indicates 
a con.^ciousness that the tenants, although 
paying their rents to them by the distri- 
bution, were not the tenants of land in 
their exclusive ownership, and implies 
that, apart from thq distribution arranged 
between the owners, it would be necessary 
to make the other proprietoij 3 plaintiffs.. 
In other words it indicates an agency 
on the part of the plaintiffs in that 
suit, bringing thfe case within" the provi- 
sions of S. i88 of the Bengal Tenancy 
Act. 

Agaili in 19^7 Abdul Wahab Khan, fehfi 
respondent, sued one of the tenants for 
. In the plaint be describes himself 
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as a share-holding proprietor of 3 annas 
out of 16 annas and states that his collec- 
tions are separate from other cosharers, 
and he claims the whole rent as apper- 
taining to his share. Surely this was 
meaningless if there had been a partition 
and the land had been divided amongst 
the 16 annas proprietors. It must be re- 
membered that it is the respondent’s case 
that whbT'e the rent is paid exclusively to 
a single proprietor, the land for wliich 
rent is paid is his exclusive property by 
the partition. 

Finally the record of rights also shows 
that the proprietors are all jointly inter- 
ested in the whole estate. There is only 
one khewat for them all, although they 
have in certain oases separate accounts 
with the Collector. Had there been a 
partition, this matter must have been 
brought to the notice of the Settlement 
Officers in preparing the record of righr.8 
finally published in 1903. and a khowat 
would have been prepared for each pro- 
prietor or sot of proprietors with a sepa- 
rate denominational number but this was 
not done. 

In view of these documents which ap- 
pear to me to point only to one conclu* 
sion, the evidence of partition given on 
behalf of the respondent should be closely 
scrutinized. In so far as it relates to the 
partition .between the original proprietors, 
it is of the flimsiest character. It is spoken 
to by men who were not particularly in- 
terested in it and who took Uo part in it, 
but merely saw some measurements tak- 
ing place and were told that it was a par- 
tition. 

The first witness upon this point after 
stating that it took place says that he was 
10 or l5 years old at the time and has no 
recollection at all about it. 

The next witness Dhautal Gope says he 
saw the amlas measuring the lands and 
they said that they were making a parti- 
tion. He was not present at the kacherry 
where he says the partition took place. 
He does not know which putti was given 
to which of the parties. 

The next \vitnes8, Bahore Das, says that 
raiyati lands and lands fit for cultivation 
were divided between the proprietors in 
his presence. After the subsequent parti- 
tion between Bam Kishun and Isawab 
Khan he took settlement of 5 bighas from 
Nawab Khan. This land was covered over 
with jungle when he took settlement. 
This hardly looks as if that of which he 


took settlement was the land originally 
partitioned between the three proprietors 
which was cultivable land. He admits 
that he had rent receipts, but he did not 
produce them and pretends that he does 
not know if his land is described as kamat 
in those receipts. 

The next witness Darbari says that 
there was a partition between the original 
pi'oprietors of cult)vated lands and lands 
fit for cultivation and the rest was left 
ijinal. He saw the amlas measuring the 
lands and he heard from people that a 
batwara was being made. He was cutting 
grass at the time. He had given evidence 
before the Deputy Collector, but he had 
no recollection when it was put to him of 
what he said on that occasion about this^ 
partition. 

None of the other witnesses carry the 
case any further. A few more particulars 
are given about the later partition bet- 
ween Nawab Khan and Ram Kishun but 
these also are far from satisfactory. There 
is not a scrap of documentary evidence bo 
suppr^rb it and evon if a division bad been 
made between Nawab Khan and \ is ven- 
dor this would not be binding upon the 
other proprietors unless there bad already 
been a partition of his vendor s share from 
that of the other proprietors. 

The witnesses are not agreed 'as to the 
respective ixisitions of the different puttia. 
None of them can apeak as to the position 
of the different puttis under the partition 
between the throe original proprietors. 
They contradict eacli other as to the posi^ 
tion of ihe puttis subdivided between 
Nawab Khan and Ram Kishun. They say 
that boundary marks were placed, but 
there is no longer any trace of them. They 
deny that there were any kamat lands 
which is conclusively proved to be f tlse. 
They suppress their rent receipts for no 
apparent reason, but other receipts of other 
tenants paying rents exclusively to the 
respondent were produced by the appel- 
lants and these show that their holdings 
were kamat lands. 

One of the witnesses, Dbautal Gope, says 
that when the subsequent partition bet- 
.ween Ram Kishun and Nawab Khan took 
place in mauza Dhamara, the whole of 
the lands in that mauza were measured. 
If Ram Kishun or Hansraj, his father, 
had already separated from the other tw6 
and got their own putti, the measurement 
of the whole village was quite 



116 Patna Tilakdhaui v. Abdul Wahab (Dawson Miller, 0. J.) 1926 


unnecessary and would not have taken 
place. 

In view of the documentary evidence I 
feel quite unable to accept this class of 
evidence as reliable. The appellants’ wit- 
nesses admit that the original proprietors 
separated in mess and partitioned their 
house and that there was a distribution of 
the kamat lands for purposes of convenient 
management as frequently happens in 
such cases but they deny a partition by 
metes and bounds. In some instances they 
use language which, if taken apart from 
the context, might imply a partition, but 
allowance must be made for this class of 
witnesses whose language is not always 
chosen with discrimination. There can 
be no doubt as to their intention and the 
evidence recorded is the result of both 
question and answer as taken down by the 
Court. 

Upon a review of the whole of the evi- 
dence I am of opinion that no partition 
ever took place by motes and bounds bet- 
ween the proprietors. 

With regard to the plea of tlie resiKm- 
dent that he has ac^juired a right by ad- 
verse possession, 1 also think Ids case 
fails. Every cosharer has the right to 
enter upon and occupy the common pro- 
perty and this in itself does not raise any 
presumption of a denial of the rights of 
the other codiarers. Nor is possession 
in such cases adverse. All the more so is 
this the case where they all agree for 
the purposes of convenient management 
that a certain area sliall bo occupied by 
certain cosharers. It may bo conceded, 
however, that possession of one co-sharer 
thus lawfully ac(iuircd in ilie first instance 
may become adverse to the others, but 
mere occupation even for a long period 
creates no presumption of ouster. There 
must be open and notorious acts indicat’ 
ing a claim to exclusive ownorshi]) in 
denial of the rights of the other co-sharers 
before adverse possession can begin to 
run. As stated by Mook^'rjoe, Acting 0. J. 
in 19 0 in Balaram Guria v. Shyama 
Charan Mondal (l), ‘‘The law will never 
construe a possession tortious, unless 
from necessity ; on the other hand it will 
consider every possession lawful, the com- 
mencement and continuance of which is 
not proved to be wrongful; and this upon 
the plain principle, that every man shall 
be presumed to act in obedience to his 


duty, until the contrary appears. Ir 
other words, the only difference between 
the possession of a co-owner, and other 
cases is, that acts, which, if done by a 
stranger, would per se be a disseisin, arc 
in the case of tenancies-in-common, sus- 
ceptible of explanation consistently with 
the real title ; acts of ownership are not, 
in tenancies-in-common, acts of disseisin; 
it depends upon the intent with which 
they are done ard their notoriety ; the 
law will not presume that one tenant-in- 
common intends to oust another ; the 
facts must be notorious and the intent 
must be established in proof.” In thatl 
case two out of the four co-tenants had 
been in possession for fifty years paying 
rent and taking the profits. It was held 
that the two absentee co tenants had not 
lost their interest by adverse possession. 
Whether the principles enunciated were 
correctly applied to the facts of that case 
is immaterial. The principles referred to 
appear to me incontestable. In the present 
case I can find nothing in the evidence 
to indicate an ouster or even an intention 
on tho part of the respondent or his 
predecessors to assert openly ard clearly 
a hostile title. Tho respondent’s title- 
deed by which ho purclia-ed what would 
appear to be an undivided share in the 
estate and his suits against the tenants 
which indicated a claim to collect rents 
us agent of all the proprietors points 
strongly in the opposite direction, ai d the 
Kecord of Eights of 1903, which shows at 
the most a separate collection from cer- 
tain of the tenants is not only consistent 
with tiio ap],ellants’ case but seems 
to mo to prove conclusively that tho co- 
sharers at that time at least were joint 
proprietors of every iwtion of the estate 
as indicated in the khewat. The only 
fact which stands out in favour of the 
respondent on this part of the case is the 
failure to distribute the rents collected by 
him in excess of his share and the appro- 
priation of the proceeds of the sale under 
the Land Acquisition Act. This may bar 
the appellants* right to their share in 
those profits and proceeds 'beyond the 
limitation period but it cannot, in my 
opinion, deprive them of their proprietary 
rights. “The appropriation of profits can- 
not be regarded as notice to the co-sharers 
that their title was repudiated.” [See 
per Stanley, 0. J. and Banerji J., in Ear 
Charan v. Binda (‘Al Whilst I find 
\2) [1910] 82 All. 889=:^7 A. L. J. 298. 


(1) [1921] 24 C W. N. 1057=s^83 C.L.J. 344. 
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certain indications that the respondent 
considered himself a cosharer only and 
not a separate proprietor, 1 can find noth* 
ing necessarily indicating a repudiation of 
the rights of the other co-owners in the 
land which he now claims as his own. 

In my opinion the appeal should be 
allowed with costs to the appellants 
payable by the respondent first party, here 
and in the trial Court. 

The decree of the trial Court should be 
set adde and in lieu thereof a preliminary 
decree for partition by metes and bounds, 
of tbe appellants’ share as stated in the 
plaint should be passed. 

Foster, J.-^I agree. 

This is an appeal by the plaintiffs in a 
partition suit. The plaintiffs, as part 
proprietors of Touzi Estate No. 4920 in 
the Monghyr Collectorate, sue for the 
division of the lands between themselves 
and the defendants. The estate comprises 
four entire villages, Damhara, Hardia, 
Balkunda and Bhutauli (otiiorwise known 
as Malpa). In itself it was created out- 
side the memory of the present litigation 
by a partition of Tapa Chau tarn into three 
parts by the Collector. Out of the numer- 
ous * parties now holding title as pro- 
prietors of this Touzi Estate No. 4920, 
only one of the defendants, Mr. Abdul 
Wahab Khan, has seriously contested the 
case, the others praying that if a partition 
be made they may be given separate 
takhtas. Mr. Abdul Wahab Khan’s case 
is that this estate was partitioned some 
40 years ago between the three pro- 
prietors of tliat time, Totaram Singh, 
Bhukhan Singh and Hansraj Singh (who 
had a son Ram Kishun Singh); and that 
these divisions have been sub divided on 
several occasions thereafter. He admits 
that there is still an undivided area with- 
in these four villages, but he accounts for 
that by saying that the lands were not 
at the time of partition fit for cultivation 
theugh they have in some parts subse- 
quently become cultivable. Ho admits 
that he is in possession of better and more 
extensive lands than the other parties 
but he ascril^es that to the fact that bis 
father Nawab Khan took as his divided 
portion lands which for various reasons 
were considered to be of little value, but 
which have since been improved by labour 
and physical change. Ho also contends 
that he has acquired title to the lands 
which he holds in separate possession by 
adverse possession. He concedes that if 
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the Court thinks it proper to partition the 
said Touzi estate, the ijroal portion only 
may be partitioned. It appears that the 
plaintiffs had before this present suit 
moved the Revenue Court for a Collecto* 
rate partitiotj, but the application was 
rejected. We are not informed what 
were the reasons for this decision. The 
fundamental fact before us is that the 
proprietors or groups of pro]>rietors have 
now separate collections of rent from 
specifically defined holdings of tenants 
over an area which is a considerable part 
of the four villages, the residue being joint 
a state of affairs which ha^ subsisted for a 
long time. The mo^t im])ortant question in 
this case will be whether the lands the 
rents of which are collected separately by 
the proprietors, are held in several or con- 
current ownership ; in other words, whe- 
ther the defendant Mr. Abdul Wahab 
Khan is correct in asserting that ho has 
an exclusive title in the lands the rents of 
which according to the Record of Rights 
of 1903 are i)aid exclusively to him. As 
T have stated already, these four villages 
belonged originally to Totaram Singh, 
Bhukhan Singh and Hansraj Singh. At 
some date, of which wo are not informed, 
these three ])ersons separated in mess and 
admittedly partitioned their dwelling 
house. , Wo are informed by the defendant’s 
witness Darbari that Totaram died first 
then Hansraj and then Bhukhan. Now 
each one of these three i^ersons transferred 
the whole or part of his interest. The 
predecessor- in- in tei’est of Mr. Abdul 
Wahab Khan was Ram Kishun Singh, son 
of Hansraj Singh, deceased. His convey- 
ance wa^ made in 1888 to Nawab Khan, 
Abdul Wahab’s father, and it passed a 
three anna? share out of 5 annas 11 gandasi 
of the whole estate. It seems to me to be| 
a fact beyond question that Hansraj Singh 
was collecting rents separately from a 
known number of holdings and that he 
was interested jointly with Totaram and 
Bhukhan in the ijmal collections and 
land?, but this conveyance of 1888 of a 
three annas share to the defendant’s 
father does not purport to be a convey inoe 
by metes and bounds of any 8i)ecifted 
lands, or of a share within specified 
bound?. I may m'^ntion here, as I shall 
have to discuss the passage later on, that 
the property conveyed is described as “my 
whole and entire three annas pucca share 
which is a fraction of annas 14 gandas 
pucca (the kuchha whereof by the parti- 
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tion is 8 annas 16>gandas taking it to be 
16 annas) in revenue paying Mahal Malpa 
Touzi No. 49 *0.” The other parties in- 
eluding the plaintiffs trace their title to 
one or other of these three persons To- 
taram, Hansraj and Bhukhan. Ham 
Kishun’s remaining -annas H-gindas is 
now owned by two ladies. Looking at the 
Hecord of Riglits of 1903 we see that 
Nawah Khan’s son, then under the Court 
of Wards of estate Ratan, had separate 
-collection of the rents of many holdings 
as well as joint interest in the ijmal lands, 
and the general evidence seems to prove 
that Ram Kishun Singh and hawab had 
■sometime subsequent to the purchase of 
1R8S, for purposes of collection, distribut- 
ed tenants between themselves. 

So the two main issues in the case were 
wliether there had been a previous parti- 
tion, 80 as to debar in whole or part the 
plaintiffs from suing in the lu’esent suit, 
and whether the contesting defendant can 
make out a separate title by adverse poses- 
sion. The suit was tried by the Sub- 
ordinate Judge of Monghyr. Ho hold that 
the defendant had proved the i)revious 
partitions which he alleged, and lie also 
held that the defendant has been in 
adverse possession of the lands in his 
separate possession through his own 
tenants for over 30 yoa s openly and in 
denial of tite rights of his cosliarer. He 
did not consider that tho plaintiff would 
he entitled to partition tho lands which 
were still in joint possession when ho had 
sued for partition of the whole estate. He 
therefore, dismissed the suit. The plain- 
tiffs appeal. 

I shall first consider the question whe- 
ther there was a partition between 
Hansraj Singh and his two cosharers, some 
forty years ago, as alleged There is, so 
far as I can find, no document exhibited 
which clearly points to such a partition. 
On the side of the plaintiffs the cadastral 
maps are put forward as showing, when 
com])TiTd with the Settlement Khatian of 
1903, that the holdings from which 
separate collections of rent are made do 
not lie in three compact blocks. For in- 
stance, the red plots, those in which the 
contesting defendant has sei)arate col- 
lections are in many cases isolated and 
scattered ; and so with the other co- 
sharers’ plots. In such circumstances, 
there would be a gi'eat chance of confusion, 
so it is surprising to find that this defen- 
dant’s title deed of 1888 is a mere trans* 
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fer of a share in the village and not of 
lands defined by metes and bounds. At least 
the vendor Ram Kishun would have been 
expected to define the boundaries of his 
own patti of 5 annas 14 gandas. When the 
vendor was making assurance of title he 
w’^ould surely not, if he was owner of a 
separated portion of the mahal, have 
averred that no settlement at reduct d 
rent had been executed in favour of any 
person in the whole mahal, and under- 
taken i^ersonal liability for any such sub- 
sequently discovered. No doubt there is 
the mention of pucca and kutcha shares 
by partition, but this fact must be taken, 
for its explanation, in conjunction with 
the whole expression of the document as 
well as other facts. In Ex. X, the plaint 
in a proceeding of 1903 under S. 105 of 
the Bengal Tenancy Act, the plaintiff 
(this very defendant) suijig alone asserted 
that there is distribution of tenants 
amongst tlie lU’oprietors, and a particular 
proprietor realizes indei)endently the rent 
of a particular tenant. He does not 
assert anything more than actual collec- 
tion of rent and makes no mention of a 
partition of the mahal. In fact he claims 
that the tenants are liable to pay rent foi* 
the encroachments made upon lands be- 
longing to tho proprietors wdtiiout their 
permission. So fcliere is a distribution of 
tenants and no more, a common enough 
phenomenon in large estates held in 
tenancyin -common. Such a distribution 
was undoubtedly made two years or so 
after the conveyance of 1888, between 
Ram Kishun Singh and Nawah Khan, and 
no doubt tho distribution was formulated 
upon the kacha shares, Nawah Khan 
getting 8 annas IG gandas and Raj Kishun 
Singh 7 annas 4 gandas of the total rental 
of the tenants under Ram Kishun’s 
separate collection. It has been shown 
that the plaintiff’s purchases of shares in 
the village (1904 to 190G Exs. 2, 3, 5, 7) 
were similar to that of the contesting 
defendant in this respect, that there was 
no specification of separated lands within 
the mahal. Nor is any one of the very 
numerous conveyances that^ must have 
taken place, considerably increasing the 
original number of 3 cosharers, produced 
to show a state of several ownership. 
There are in the khewat of 1903 twenty 
cosharers, with nine separate revenue ac- 
counts. In ]9I7 Mr. Abdul Wahab Khan 
alone sued tenants for arrears of rent, 
alleging separate collection of rents from 


TiLAKDHAia v. Abdul Wahab (Poster, J.) 



1926 Tilakdhari v. ABbTO Wahab (Foster, J.) 119 


the tenant defendants. This is equivocal, 
it does not necessarily assert separate 
ownership. We do not know what were 
the results of these suits. We do know 
that, a few months after the institution 
of these suits, this defendant put in his 
objection in the Collectorate partition 
oase that preceded the present suit, al- 
leging the existence of divided pattis, 
(Ex. 35). So the existing question was 
then suh judice. 

As regards the question w^hether the 
separate collection of rents is to be attri- 
buted to a separation by partition of the 
shares of the proprietors, there is an im- 
]X)rtant matter which calls for notice. The 
idaintiffs assert in the plaint that tne 
bakasht lands in the village are the pro- 
perty of the proprietors, but are not held 
in due proportion to the shares of the 
])roprietors. The contesting defendant in 
his written statement asserted that the 
lands of which separate collections are re- 
corded in the Record of Rights are not 
kamat lands. The de^cri[)tion of the land? 
may have arisen as an issue in the case 
under the Estates Partition Act. Certain- 
ly S. 77 indicates in the Explanation that 
kamat lands though held severally shall 
not be deemed to belauds lield in several- 
ty as representing several interests ; and 
that the private arrangement which is to 
give a right to i)refoi*ence of a particular 
proprietor in a ])artition in reaped of 
certain lands refers only to those lands 
held on a bona tide division of lands 
held by tenants. Mow, we know 
that froquei tly the possession of 
kamat lands, tlie private and common pro- 
perty of the landlords, is allotted without 
reference to the shares, One landlord 
may be an absentee ; his farm servants, 
ploughs and bullocks are not in the vil- 
lage, and it is not worth his while to put 
them there. If lands are waste but re- 
clairnable, his co-sharers, unless and until 
they become openly hostile to his title, 
will not, by reclaiming the lands (an 
ordinary process in estate management!, 
be able to assert adverse jxissession. This 
is, so far jas I can judge, the reason why 
the Estates Partition Act excludes prefer- 
ential claims in respect of landlords’ pri- 
vate land^. * 

The plaintiffs witnesses all describe as 
kamat the lands of which the collection 
of rents is several. The defendants’ wit- 
nesses refuse to admit the existence of 
iramat. The Record of Bights (l903) 


make no mention of kamat, or its antt^’ 
thesis, mal ; it makes no distinction bet'^ 
ween lands belonging to the proprietors 
personally and lands in the raiyati stock. 
In fact it implies that there is no subsist- 
ing kamat, because it states uniformly 
that the tenants have occupancy (kaimi) 
rights. I refer to S. 116 of the Bengal 
Tenancy Act. 

The matter is one that is not only his- 
torically important. If, forty years ago, 
Totaram Singh and his two co sharers 
held a large area of kamat, a considerable 
part of which had to be reclaimed, they 
might for convenience of management, but 
not necessarily for severance of title* 
divide it up. If by subsequent settlements 
with raiyats the landlords’ title to these 
kamat lands came to be diminished by the 
intrusion of occupancy rights, the lands 
might still be, in the mouths of laymen, 
such as the villagers who have given evi- 
dence, described, with an eye to their 
origin, a? kamat ; whereas the Record 
of Rights could never give room to 
such an incongruity. But if the lands 
were in their origin kamats we have an 
explanation of the long-standing distri- 
bution of management. 

1 find conclusive documentary -evidence 
that tliere were originally extensive 
kimat lands, largely waste, increasingly 
reclaiimiblo, in these four mouzas, and 
tliat they were held in soi)arate possession 
by the co sharers. The defendant’s and 
the plaintiffs' title-deeds mention kamat. 
The defendants’ plaint of 1903 mentions 
land “ belonging to proprietors.” The 
certificates under the Public Demands 
Recovery Act, 1901, specify kamat lands. 
Going on through the documents in Part 
III, I could multiply instances of the 
existence of kamat. Mal is mentioned on 
page 84. My finding is that there is a 
very considerable area of these four viP 
lages which is clearly ancient kamat, but 
now obsolete as such, owing to the accrual 
of raiyati 'rights Unequal i) 08 se 8 sion of 
such kam^t lands can, in ordinary ejtpori- 
ence, be expected in India. 

Mow, let us considiii’ more particularly 
the conditions of this mahal of four vil- 
lages. Admittedly there has always beep 
a considerable area ‘uncultivated but re- 
claimable. The total area of the four 
villages is very large, and when ' there is a 
large proportion of kamat, one can under- 
stand that the retention of separate rent 
collecting and managing staffs by the varj- 
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ous proprietors might be necessary under 
tenancy 'in-common, just as much as under 
several ownership. Another thing to re- 
member is that here we have not a case 
of exclusive xx)sseBsion. The cosharers 
are receiving some of the rents separately ; 
hut that does not priina facie indicate any 
denial of title. 13ut in fact, wl en all the 
CO hartrs liave been, so to speak, sitting 
at the same table since they came into 
possession, consuming the profits for so 
many years, I do not see how the Court 
can deem the condition of the ]iroperty 
to have altered by course of law. In all 
such cases as this where one tenant in 
common gathers more from the common 
property than what he is entitled to keep, 
the legal conclusion is only that the co- 
sharers who have suffered by this tem- 
porary exclusion can sue for accounts ; 
there is no necessary conclusion of hostile 
possession. The kliewat of the Record of 
Rights of Bhutauli (1903) is exhibited in 
full. It contains one serial number for the 
score or so of cosharers. This incicates 
that each of tlieso cosharers has an inter- 
est in every part of the village. 1 do not 
see how it can ho construed otherwise. 
R. 48 of the Rules under the Bengal Ten- 
ancy Act (which have the force of law) 
prescribes that the khewat shall show 
“ the character and extent of proprie tary 
interest." Jn the Survey Manual tliere are 
also some Board's Rules which in tl cm* 
selves are not very clearly expressed, have 
not the force of law, and are intended as 
general instructions. W e do not know what 
particular rules were adopted in this 
Monghyr Settlement. But in view of R. 48, 
and in view of the fact that the character 
and extent of separation in proprietary 
interest is usually shown by serial nuniera’ 
tion, it seems reasonable to hold that 
the form of this khewat irdicates con- 
current ownership throughout the whole 
village. 

The defendants’ oral evidence as to the 
partition has yet to be discussed. 

His case is that Hansraj and his two 
cosharora divided each of the four vil- 
lages into three pattis by way of partition, 
and that Hanaraj’s share amounting to 5 
annas 15 gandas separated by metes and 
bounds devolved upon bis son Ram 
Kiahun. Ram Kishun sold three annas 
out of this to Nawab Khan and very 
shortly afterwards made a new partition 
with the 6 annas 15-gandas patti. Then 
Bam Kishun sold the residue of his share 


comprised in the patti of 2 annas and odd 
and again effected partitions with the 
purchasers. About these last partitions 
the witnesses are surj risingly silent. I 
proceed to consider broadly the evidence 
as to the earlier partitions. 

The witnesses are fairly well agreed 
that Hansraj Singh’s partition took place 
about 45 years ago, so we must expect 
only the elderly witnesses to be able to 
talk about it. The seventh witness for 
the defendant says that he was 10 or 15 
years of age at the time and he has no 
recollection at all of the partition. The 
eighth witness was aged T.O at the time: 
but he cannot say which j atti was given 
to which of the three cosharers. The 
next witness is aged (’0. Like most of the 
other witnesses he cannot name or de- 
scribe the Amin who did the measurement. 
He was, he says, present at the j.artition 
as a Jeth raiyat for eight days. One plot 
was dealt with at a time and allotted. 
Each of the three patwaris was taking 
notes. It is noticeable that nowhere in 
the documentary evidence is there any 
copy of those notes, nor any reference to 
them. The next two witnesses, aged 58 
and (:0 respectively, were bystanders And 
repeat vague bear.^^ay. The last witness 
on this ijoint, ^o. L^, is aged 72 years. It 
is surprising that he has so little to say 
about the partition. All that he contri- 
butes to the evidence is a statement, 
which he shortly after withdrew, that 
the three cosharers had each his kamat 
land in his patti, and he defines kamat 
lands as lands cultivated with the malik’s 
plough and cattle. 1 am of opinion that 
this evidence does not suffice to prove a 
fact which must have been notorious. It 
is to be remembered that these villages 
cover a very extensive area and that the 
l)artition would have cost, time and labour 
and money. 

The alleged partition between Kawab 
Khan and Ram Kishun has more evidence 
than the alleged earlier one. The seventh 
witness for the defendants states that 
Kawab Khan and Ram Kishun were joint 
for one year and then had a, partition. 
The partition khesras (or lists of plots) 
were written on behall of the two parties. 
He is a tenant bi Bhutauli’ just like 
defendant’s Witness ^o. 12, but these two 
men contradict each other as to the rela- 
tive positions of the two pattis. This 
witness and some other witnesses speak 
of boundary marks having been placed. 
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which, of course, in such an intricate shown that in the time of Totaram,., 
allotment of plots in an extensive area Hansraj and Bhukhan there was a large 
was advisable and at the same time labori* kamat jagir within each of these four 
ous ; but those boundary marks had dis’ villages. This would account for sepa* 
appeared when the survey and settlement rate possession by various cosharers. It 
commenced in 1900. The Witnesses is a more cheap and efficient method to 
Nos. 8 and 12 assert that in the course of divide the administration of the com* 
this partition between Kawab Khan and mon estate than to place the entire 
Ram Kishun the total area of the respec- management in the hands of one person* 
tive villages was measured. This is an The practical defect of distributed admin- 
astonishing rtatement, if we are to believe istration is that when tlie estate becomes 
that already these villages had been more sub-divided, it is increasingly diffi- 
divided by metes and bounds into three cult to call all the co-iharers together for 
separate properties in the former parti- adjustment of account, and adjustment 
tion. Obviously if Ram Kishun had a can luxrdly he made between less than all* 
separate pat ti it was only necessary to This unsatisfactory state of affairs may 
measure that patti for the purpose of continue till one of the cosharers with 
sub-dividing it. Witness No, 15 makes a large interest takes upon Idmseif to 
an important statement that in this parti- demand a partition. 

tion copies of the khesras were given to Thoro has been some talk in tlie case 
each of the parties. The partition was on the defendant’s side of improvements 
not made in his presence. Kawah Khan’s to the property effected at tlie cost of 
copy of the khesra was stolen. The defen* the defendant’s father Kawab Khan. It 
dant does not account for the non-prod uc* is curious that both in his objection ])eti* 
tion of Ram Kishun’s copy, nor has Ram tion (Ex. o5) in the estates pa tition case 
Kishun been called though lie is still alive, of 19l8 and in the mouth of Ins wit- 
As with tlie alleged previous jiartition. nesses the defendant attributes these im- 
we find hearsay and indefinite evidence, provements solely to Ids fablier, wlio after 
It appears to me that this evidence of the all, died as long ago as 1891. No iin- 
alleged second partition is wholly insiiffi- provements since tiien have been assorted, 
cient and unconvincing. There is no documentary evidence of speci- 

Much is made by the defendant of fic improvonienis. The oral evidence is 
the statements of the plaintiff s wit* ineagre. It is not quite (dear from the 
nesses in their cross-examination. They witnesses’ statements what method 
have certainly never admitted that those Nawal) Khan adopted in encouraging 
four villages were divided by partition, reclamation. The actual payments de* 
They have admitted, and I am quite posed to, as made by Nawah Khan, are of 
prepared to believe them ; for the record trifling amounts, where the amount is 
of rights and all the evidence support stated. It should be remembered that 
them— that there were some separate the defendant's explanations of the dis- 
collections by the cosharers. It appears proportionately 1 u-go area from which he 
from the evidence of the jiatwari that is collecting separate rents is that his 
there are seven separate collections in father took waste lands in plenty whilst 
these villages. As the defendants stated Ram Kishun took cultivated lauds ; and 
in the proceeding under S. 105 (1903) the waste lands which were got so 
there has constantly been a distribution cheaply in the partition have now been 
of tenants among the proprietors. The reclaimed and become valuable. Learned 
proprietors were originally three in num- counsel for the plaintiff has drawn up a 
her, but in the course of time, as a result tabulated statement abstracted from the 
of alienations in detail, there came to bo record of rights showing a total area of 
seven groups of separate collections, all the mouzas of 8314 bighas *and he 
There is no question that at the same finds from this record of rights that the 
time a considerable area in these villages defendant’s three annas share has sepa- 
remained ijmal undei? joint collection.* rate collection from holdings of 760 
Admittedly in respect of these ijmal lands bighas whereas the plaintiff ’s separate 
there has been no exclusion of any parti- collection of 5 annas 15 gandas comes 
cular cosbarer. No doubt the legal from holdings covering 51:4 bighas. In 
moidents of the old kamat have disap- such circumstances it is surprising that 
peared, but it appears to be satisfactorily the evidence of the alleged extensive 
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rf claraation is so meagre. Ifc is probable 
that when the administration of the land- 
lord s estate was allotted batween the 
cosharers, the eosharer with the best 
and the strongest administration would 
get the lion's share in the steadily in- 
creasing reclamations for the reason 
that the tenants would be more disposed 
to come to him than to others for a settle- 
ment of the lands. Mr. Abdul Wahab 
Khan s estate was for a long time in the 
Court of Wards. 

Much argument has been expended on 
the side of the defendant in connexion 
with the separate receipts by cosharers 
of compensation money when lands were 
ac'iuired in 1902 for the railway< It 
appears that the revenue officials paid 
the landlords' compensation in the case 
where lands were undi'.r separate collec- 
tion of rent to the landlonl receiving the 
rent ; and in the result the plaintiffs got 
a considerably smaller amount of money 
than the Court of Wards, acting on behalf 
of Mr. Abdul Wahab Khan. I do not 
think that any deduction from this fact 
can ha pushed very far. No doubt all 
through these years the defendant has 
•been owing the plaintiffs their propor- 
tion ite share in his excessive reiliijabions. 

The learned 8ul)ordinate Judge’s dis- 
cussion of Issue No. 9 depends to an 
important extent on his previous finding, 
with which 1 disagree, that there had 
been a partial partition of the defendant’s 
share. The separate receipt of compen- 
sation in the land ac(]uidbion proceed- 
ings is relied upon and also the record 
of rights as showing adverse possession. 
Icinnotfind any oi)en exclusion of his 
cosharor’s title in any act of tho defen- 
daUt or his father. As between co- 
sh arers, something more than mere 
separate possession is needed to prove 
adverse iX)3session. Nowlure can I find 
any open repudiation of the cosharer’s 
title. The admitted fact that tlie record 
of rights was made i)eaceably without a 
dispute would show the opposite. 

There are plenty of authorities, which 
it appeals to me needless to cite, for tho 
projK)sition that tho Couro should not 
readily presume a tortious fxjssession as 
between co-tenants ; and that the appro- 
priation of profits by one pirtioular co- 
sharer cannot be reasonably regirded as 
ilotice to the other cosharers that their 
title is repudiated. I may remark that 
t bis does not appear to me to be a case of 


long exclusive possession raising a pre- 
sumption of ouster or conveyance. Here 
the ficts are known and the possession 
has all along been by all the cosharers 
though unequally distributed. So I dis- 
tinguish such cases as Gangadhar v. 
Parashram (3). 

Appeal decreed, 

(8) [1905] 29 Bom. 800: .7 Bom. L. R. 252. 
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Adami and Sen, JJ. 

Jltmdrd Nath Chattorjor and others — 
Defendants — Appellants. 

v. 

Mt. Jasoda Sahun and another — 
Plaintiffs — Respondents. 

Appeal No. 13 If of 1922, Decided on 
1st July 1925, from the appellate decree 
of the Dist. J., Dhagalpiir, D/- 27th July 
1922. 

(a) fjoa'^c — ('on^frurfton- —Confrdcf. to hold pre- 
niUe^ for 11 year^i and after tha^ to hold a' thrive 
the rent or to take fred^ settlement -h enforccaldc — 
Contract Act, S, 74. 

An ojoctmrnt suit was compromised. The pro- 
visions of coinpr;)miso wore that up to 11 years the 
defendants wore to liold the premises on a rent of 
Rs 400 por year and that if the defendants wanted 
to occupy the premises after tlic expiry of 11 years, 
without taking a fresh settlement, they would 
have to piv rent at Rs. 100 i>er month. 

Held : that what the partic's intended was that, 
if tho defe da ts wanted to occupy the premises 
after the expiry of 11 years, they could either take 
a fresh settlement or re nain i i occupation without 
a fresh settlement on a ro i of Rs. 100 per month 
which the parties at that time thought would he a 
fair rent after the lap.>,o of 11 years and that the 
terms were not penal and therefore they were en- 
forceable : 17 C. L. J. 590, 

[P 123, C. 1 ; P. 124, C. 2.] 

^ (h) Contract Act, S. 74 — I)ccreo'< ivhcthcr 
on compromUe or contest — Doctrine of penalty 
does not ajyply. 

The dc>ctrine of penalties is not applicable to 
stipulations contained in decrees, whether passed 
on compromise or ooutest : 10 Bmn. 436, Bel. 

on. [P. 125, C. 1.] 

Hasan Ir)ia77iy S. M. MulUch And S. G, 
Mazumdai — for Appellants. 

. P, 0. Manuk, S. N, Palit and'N*. N, Sen 
— for Respondents. 

Adami, J. — The plaintiffs in this case 
sued the defendants for house rent at the 
rate of Rs. 100 per month with interest 
from January 1918 to December 1920; 
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It appears that some 11 or 12 years 
previous to the suit the predrcessor of the 
plaintiffs had sued the defendants and 
sought to eject them from the premises 
which are within the Municipality of 
Bhagalpur. The suit was compromised, 
and in April 1907, a decree was passed in 
terms of the compromise. Clauses 4, 5, 7 
and 8 of the compromise included in the 
decree are to the following effect : — 

“ (0 That from January 1907, to De- ' 
eember 1917 the defendants shall be enti- 
tled to occupy the premise's mentioned in 
the plaint and pay rent at four hundred 
rupees per year (Rs. 400 per year) payable 
in four instalments of Rs. 100 each from 
January 1907 to December 1917, and the 
plaintiff shall have no right to eject the 
defendants from the premises for that 
X)eriofi, namely, before December 1917. 
The defendants will, however, be at 
liberty to vacate the said premises at any 
time within the said iieriod of 11 years on 
■givir^g six months notice to the plaintiff. 

“ (5) That if the defendants want to 
occupy the premises after the expiry of 
19-i7, without taking a fresh settlement, 
they shall luive to pay rent at Rs. 100 per 
month. 

“ (7) That when the defendants give 
up the premises, they shall be bound to 
restore the premises to the condition in 
which it was at the time it was first set- 
tled with them. 

“ (8) That the plaintiff shall he hound 
to keep the premises in good repair during 
the i)eriod of the said II years. 

After 1917, the d( fendants continued to 
occupy the premises ; they did not take a 
fresh settlement and held over until the 
date of the suit. 

The defence to the suit was that Cl. (5) 
was a covenant for renewal and the 
stipulation that the defendants would 
have to pay Rs. 100 per month, if they 
wanted to occupy the premises without 
taking a fresh settlement, was by way of 
a penalty ; they claimed the right to con- 
tinue paying rent at the rate of Rs. 400 
a year. 

The question in the suit was whether 
Cl. {^) was a renewal clause and whe- 
ther the stipulation as to payment of rent 
at Rs. 100 i)er mOnth was by way of 
penalty. The learned Subordinate Judge 
held that Cl. (^') did not contain a cove- 
nant for renewal of the lease, but that 
a fresh lease with fresh terms and rent 
could be taken at the expiry of the term 
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of the lease. He held that the defendants 
did not execute any fresh kahuliyat, nor 
did they give notice to the appellant of 
their intention of doin^ it. He decreed 
the plaintiff s suit. 

The learned District Judge came to the 
same opinion ; he held that there was no 
covenant for renewal and that Cl. (fi) 
was not a penalty clause. He allowed 
interest only from the 27th December 
19^0, when a notice was served on the de- 
fendants by the plaintiff. 

Mr. Hasan Imam before us argues that 
Cl. ( .) contains a covenant for renewal 
and that the stipulation as to payment of 
a monthly rent of Rs. 100 is penal. He 
contends that Cl. (5) means that the 
defendants have the right to a renewal of 
the lease on the same terms if they do not 
want to take afredi settlement/ and that 
the stipulation as to payment of the 
monthly rent of Rs. iOO isintendtd only 
to force them to take a fresh settlement. 
At least if his contention is that the de- 
fendants have a right to renew tiie lease, 
on the same terms if they do not want a 
fresh settlement, it is difficult to under- 
stand what action the penalty would be 
attached to unless it is a failure to take a 
fresh settlement. He relies on the cases 
of Guru Prasana Blattacharji v. Madhu- 
Sudan Chowdhry (i) ; Seerrtary of State 
for India v. A. II. For hen (2) ; and Lani 
Mia> V. Mohaincd Fasin Mia (h), with 
regard to the question of renewal. In my 
opinion, none of these three decisions 
altogether meets this case 

In the first one the real question at 
issue was with regal'd to the meaning of 
the words dosra bundbast, that is to say, 
wheilier they meant a second settlement 
on the same terms or a different settle- 
ment. The words in the lease were : “ On 
the expiry of the term I shall take a 
“ dosra bundbast ” ; the lease was in 
Beng tli. It was held that, where there 
is a cov( nant for renewal, if the option 
does not state the terms of the renewal, 
the new lease would he for the same pe- 
riod ard on the same terms as the original 
lease in respect of all the essential condi* 
tions thereof except as to the covenant for 
renewal itself. 

In the second case the lease provided 
that after thS expiry of the term 
the lessor would have power to resettle 

~^(1) [1922] 26 C.’wrN. 90ri85 C.L.J. 87~ 

(ifi) [1912] 16 C.L. J. 217. 

(8) [1916] 20 C.W.N. 948, 
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the land with the lessee on a fair rent. 
It was held that the last clause 
was intended to be a covenant for re* 
newal and that the Government was enti- 
tled only to alter the rent on renewal. 

In the third case the lease contained a 
covenant that upon the expiry of the 
term the tenant would take a fresh 
settlement and that the landlord would 
grant him sujh settlement. 

Kone of these ca^es. as I have said, 
meet 4 the present case. It is clear from 
the clauses I have cited that the lessee 
wa^ given three options, he could either 
leave the premises at the end of the berm, 
or he could take a fresh settlement, mean- 
ing thereby a settlement on fresh terms 
as to rent, or he could hold on at a rent 
which was arranged to be at the rate of 
Rs. 100/- a month. 

The decree and the compromise were 
drifted in English and the meaning of a 
fresh settlement is clear. It meant that 
the parties would meet and agreo to 
the terms on which the lease was to he 
renewed, The clauses taken as a 
whole show that the plaintiffs were 
indifferent whether the defendants left at 
the end of the 11 yeir^ or stayed on. It 
was agreed that, if they did want to stay, 
they must either t iko a fresh settlement 
or remain on paying a rent, which the 
parties evidently agreed would he a fair 
one after the lapse of 11 years, at the rate 
of Rs. JOO/- per month. 

The case is almost exactly similar to 
the case of Ganpat Singh v. Jasodhar 
Singh (l). There the kabuliyats stated 
that after the expiry of a term of 5 yeirs 
the defendant would cease to have any 
right bo retain ponession, but, in case he 
failed to execute a fresh kibuliyat, the 
landlords should have power to realize 
rent at Rs. 5/- per bigha on the strength 
of the said kabuliyats, and the defendant 
would have no objection to that. It was 
held tliat the plaintiffs A’ere entitled to 
demand rent at the rate of Rs. 5/- a 
bigha and the stipulation of payment of 
rent at that rate was not a penalty by 
reason of' the non-execution of fresh 
kabuliyats. It has been sought to com- 
pare this last cited case with the case of 
Mir Abdul Aziif v, Karu ( )). but the latter 
is quite a different ca.8e. *It was there 
provided that, the tenant should give up 
the land on the eifpiry of the term and, if 

" (i) TiyiiTny o i 

(6j [1918] 18 C.L,J. 96. 
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upon the expiry of the term he claimed 
a right of occupancy or caused a claim to 
be put up by any other person, he would 
be liable whilst holding over to pay a 
higher rent. It was held that the clause 
as regards the payment of higher rent 
being in the nature of a penalty was not 
enforceable. The penalty in that case 
was for the tenant’s action in setting up 
a right of occupa»^cy and claiming to be 
not liable to ey ctment. That case too 
does not affect the question of renewal 
but only that of penalty. In my mind it 
is quite clear that what the parties 
intended was that, if the defendants 
wanted to occupy the premises after the' 
expiry of 1917, they could either tike a 
fresh settlement or remain in occui;atior 
without a fresh settlement on a rent of 
Rs. 100/- per month, which the pirbies at 
that time thought would be a fair rent 
after the lapse of 1 1 years. 

With regird to the question of penalty, 
it is hard to understand how the clause 
as it is framrd could be construed to 
intend a penalty. There was no obliga- 
tion on the defendants to occupy the 
house or to t ike a fresh settlement and a 
penalty under S. 71 of the Contract Act 
will only follow some breach or obliga- 
tion. There is no obligition in the 
present case. Mr. Has in Imam has relied 
on the case of John Pier pout Morgan v. 
Babu Emnjiram (6) where it was held 
that, where a lease contains a stipulation 
that the lessee sh ill pay mesne profits 
at an unduly high rate on failure to give 
up the land, which formed the subject 
matter of the lease, on the expiry of the 
term, the Court has jxjwer to alter the 
rate agreed upon as being in the nature 
of a penalty ; but in that case there was 
an obligition for the ten int to leave at 
the end of the term and the penalty 
was to cover any action of the raiyat in 
refusing to give up the land on the ground 
that he had an occupancy right. 

However, in the present case it has ta 
be remembered that Cl. (5) forms part 
of a decree, and I need only refer to the 
case Shirekuli Timapa Hegda Maha- 
hlya (7). It was there held that the 
doctrine of penilties was not aijplicahle 
to* stipulations contiihed in decrees. In 
that judgment Birdwood, J. cited the 
following remarks made by West. J. in 

(6) [1920] 6 P.I^J. 302-(1920)P.H.O.O. 168= 

1 P.L.T. 310. 

(7) [1886] 10 Bom. 485. 
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the case of Balpramd v, Dlamidliar 
Sakharam (8). “The principles which 
govern the enforcement of contracts and 
their modification, when justice requires 
it, do not apply to decrees which, as they 
are framed, embody and express ^uch 
justice as the Court is capable of conceiv- 
ing and administering. The admission of 
a power to vary the requirements of a 
a decree once passed would introduce 
uncertainty and confusion. ]So one's 
rights would, at any stage, be so establish- 
ed that they could be depended on, and 
the Courts would be overwhelmed with 
applications for the modification on 
■equitable principles, of orders made on a 
full consideration of the cases which they 
were meant to terminate. It is obvious 
that such a stite of things would not be 
far removed from a judicial chaos ; and as 
ordinary decrees are thus unchangeable, 
so wo think are those in whicli, through 
a special provision for the convenience of 
parties, their own disposals of their dis- 
putes are embodied. The doctrine of 
penalties is not appliciblo to such a class 
of cises ; and those who, with their eyes 
open, have made alternative engagements 
a-'id invited alternative orders of the 
Court, must, if they fail to perform the 
one, perform the other, however greitly 
severe its terms may bo. ” 

The defendants, therefore, cannot put 
forward the doctrine of penalties in the 
present cise considering that they held 
their premises under the terms of the 
nom promise embodied in the decree. 

"With regard to the question of interest 
which forms the subject of the cross- 
appeal, in my opinion the learned District 
Judge was quite correct in disillowing 
interest previous to the ii7th December 
1920, not because the interest should be 
reckoned only from the date of notice but 
because the increase in the rent is so 
large that I think it is only fair that the 
“defendants should not be called upon to 
pay more by way of interest. 

I would dismiss the appeal and cross- 
rappeal with costs. 

Sen, J. — I agree. 

Appeal dismissed. 


(8; [1886] 10 Bom. 437 N. 
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Ross, J. 

Ashloke Singh and others — Defendants 
— Appellants. 

V. 

Bodha Ganderi — Plaintiff — Resixjn' 
dent. 

Appeal No. 91 of 1923, Decided on 8th 
July 19^55, from the appellate decree of 
the Sub.“J., Arrali, D/- 2nd August 
1922. 

^ Tran'^fer o f Property Act, S» 3 — Mango tree 
gif'ed — Intention of the gift ua< that 
donee '^honid enjoy fruit — The tree is hnmovable 
property — HegUiraflon Act, S. 2. 

The question whether a tree is a standing 
timber is a quest ion cf intention. If the intention 
is that the plaintiff shculd enjoy the fruit of the 
tree a*’d not cut it down as timber, then it is 
immovable pn p rty and could only be conveyed 
bv a registered i’ slrumont : 20 Mad. 58, FoU. 

{English ca^edaw dl^cu^^ed), [P.12G, C.l.] 

Ltkslnii Narain Singh and Sarjoo 
Prasid — for Appellants. 

Parmeshtoar Day a ! — for Respondent. 

Ro88, j. — The subject-matter of this 
suit is a margo tree. The plaintiff 
respondent sought a declaration of his 
right to, and recovery of possession of the 
tree which he said had been given to him 
hy one of the pro| rietors of the village 
by an unregistered and unstamped ohithi, 
dated the 12th of Kartik 1 31 a. The 
defend ints pleaded that the plaintiff had 
no right to the tree and that the chithi 
being m^stamped and unregistered was not 
admissible in proof of his title. 

The learned Mursif dismissed the suit 
on the ground that the chithi operated as 
a deed of gift laliting to immovable 
property; that there was no evidence 
that the margo tree was taken only as 
standing timber ; bub that the posses- 
sion and enjoyment of the fruits of the 
tree by the pliintiff went to show that 
the plaintiff wanted to take an interest 
in immovable property, and that there- 
fore the ohithi ought to have been 
stamped ard registered. The chithi was 
not produced, but it was admitted that 
it was neither stamped nor registered. 
The Munsif therefore held that the plain* 
tiff had failed to establish his title to the 
tree. The learned Subordinate Judge 
reversed this decision. He held that the 
plaintiff had been in possfssion of the 
tree from 1319 until 13^57, As the ohithi 
was not produced, he was of opinion 
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that the legal position came to this 
that the plamtifiF got the tree under an 
oral gift acc:)mpmied by delivery of pos- 
j^ssion. Hh held that under the defini- 
tions in the Transfer of Property Act and 
the Indian Registration Act “ standing 
timber is not immovable property ; 
that in this part of the country planks of 
mingo wood are often used for miking 
leaves of doors and windows and similar 
other pur|x)^os ; and that therefore the 
tree wa^ standing timber, and con- 
sequently there was no necessity for a 
8tamp^‘d and registered instrument. He 
therefore held that the plaintiff acquired 
a go )d title by the or.il grant and decreed 
the suit. 

The question in the appeal is 
whether the mango tree is moveable 
or immovable property. The learned 
advocaoe for the appellants contended 
th it the question is a question ' of 
intention. If the intention was that 
the plaintiff should enjoy the fruit of 
the tree and not out it down as timber, 
then it was immovable property and 
could only bo conveyed by a registered 
instrument. Reference wis made to S. 3 
of the Transfer of l?roperty Act. whore it 
is declared that “ Imrnov ible property 
do iS not include stinding timber, grow- 
ing crops or grassland it wis argued 
that these three terms must bo treated as 
ejusdem generis with the common idea 
of imm diato severance. In Shephard 
and Brown’s Commentary on the Transfer 
of Property Act, the learned com men- 
tals say : ” In excepting standing 
timber, growing crops, and gra^s from 
the category of im novable property, 
regard has probably been had to the fact 
that they are all things urn illy con- 
templated as severable, or n ended to be 
severed, from the soil. W len such 
severance is not intended, but on the 
contrary it is contempljited that the 
purchaser of the trees should derive 
some benefit from their further growth, 
it is an interest in immovable property 
that the purchaser takes. ” In S - of 
the Indian Registration Act “ Immov- 
able property ” is defined as including 
OMrtain things. “ but not standing timber, 
growing crops nor grass. ’* Rustomji in 
his Commentary on this Act says ; “ If 
trees are sold with a view to the pur- 
chaser’s keeping them permanently stand- 
ing and enjoying them by taking their 
fruits or otherwise, the sale would be a 


. sale of immovable property. The 
matter was very fully discussed in M>ir- 
shall V. Qreen (l) where the question 
was whether a contract for the sale of 
growing timber was within the fourth 
section or the seventeenth section of the 
Statute of Frauds, that is, whether it was 
for a sale of an interest in land or of 
chattel. In his judgment in that case Lord 
Coleridge, C. J., 8aid,“l find the following 
statement of the law with regard to this 
subject, which must be taken to have re- 
ceived the sanction of that learned Judge,. 
Sir Edward Vaughan William -i, in the 
notes in the last edition of Williams 
Saunders upon ti e case of Dappa v. MayOy 
p. 39 '). The principle of these decisions 
appears to be this, that wherever at the 
time of the contract it is contemplated 
that the purchaser should derive a benefit 
from the further growth of the t ling sold 
from further vegetation and from the 
nutriment to be afforded by the land, the 
contract is to be considered as for an in- 
terest in land : bub where the process of 
vegetation is over, or the parties agree 
that the thing sold shall be immediately 
withdrawn from the land, the land is to 
be considered as a mere warehouse of the 
thing sold and the contract is for goods. 

Here the contract was that 

the trees should be gob away as soon as 
possible, and they were almost immedi- 
ately cut down. Apart from any decisions 
on the subject,and as a matter of common 
sense, it vvould seem obvious that a sale 
of twenty* two trees to be taken away im- 
mediitely was n )t a sale of an interest in 
land, but merely of so much timber.” 
Brett J,, said in his judgment If the 
thing nob being fructuoas industrialism 
is to be delivered immediately, whether 
the seller is to deliver it or the buyer is 
to enter and take it himself, then the 
buyer is to derive no benefit from th^ 
land, and consequently the contract is not 
for an interest in ‘the land, but relates 
solely to the thing sold itself. Here the 
trees were timber trees and the purchaser 
was to t ike them immediately ; therefore 
applying the test last mentioned, the 
contract was not within the 4th section.’* 
Grove J., said “ It sterns to me rthat in 
determining the question whether there 
was a contract for an interest in land, we 
must look to what the parties intended 
to contract for. In all the oises this ’ ai 

u) L. R. r 0. P. U. 36=46 L. J. 0. P. 158= 
S3 L. T. 404=34 W, R. 176. 
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beep inade the test. In the ease of Smith 
V. Sarmdn (2) it was argued by Russell 
Serjt., that “ a sale of crops, or trees, or 
other matters existing in a growing state 
in the land may or may not be an interest 
in land according to the nature of the 
agreement between the parties and the 
rights which such an agreement may give, 
and that view was adopted by the Court 

in giving judgment 

Here the trees were to be cut as soon as 
possible : but even assuming that they ^were 
not to be cut for a month, I think that 
the test would be whether the parties 
really looked to their deriving benefit from 
the land, or merely intended that the 
land should be in the nature of a ware- 
house for the trees during that period. 
Here the parties clearly never contem- 
plated that the purchaser should have 
anything in the nature of an interest in 
the land ; he was only to have so much 
timber, which happened to be affixed to 
the land at the time, but was to be re- 
moved as soon as possible, and was to 
derive no benefit from the soil.” The 
same view was taken in Seani ( hettiar v. 
Sanilx anathan Chettiar 3) by the EnW 
Bench, where Collins C.J., said “lt*has long 
been settled that an agreement for the 
Bale and purchase of growing grass, grow- 
ing timber or underwood, or growing fruit 
not made with a view to their immediate 
severance and removal from the soil and 
delivery as chattels to the purchaser, is a 
contract for the sale of an interest in 
land.” Subramania Ayyar, J. said “ It 
is scarcely necessary to observe that 
thougn standing timber is, under the Re- 
gistration Act 111 of i877, movable pro- 
perty only, still parties entering into a 
contract with leference to sucn timber 
may expressly or by implication agree 
that the transferee of the timber may ex- 
pressly or by implication agree that 
the transferee of the timber shall en- 
joy, for a long or short period, some dis- 
tinct benefit to arise out of the land on 
which the timber grows. In a case like 
that, the contract would undoubtedly be 
not one in respect of mere moveables, but 
would operate as a transfer of an interest 
in immovable property.” It is true that 
a somewhat different View was taken in 
Krishnarao v, Bahaji (i) where in a case 

Ci) 9 B. aad C. 661=4 M. an7R^ll66=7 l77. 

(0. 8. K 6 996. 

(8) 11897] 20 Mad. 68=6 M, L. J. 281. (P. B.) 

(4) tlOOO] 24 Bom. 31=1 ^m. U It. 489 | 
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very much like the present their Lord- 
ships observed “ No doubt by the term 

timber ” is meant properly such trees 
only as are fit to be used in building and 
repairing houses. A mango tree, which is- 
primarily a fruit tree, might not alwaya 
come within the term, but in this resi^ct 
the custom of a locality has to be consi- 
dered;” and it was held with reference to 
the local custom that a mango tree was a 
timber tree and therefore au unregistered) 
deed was admissible to prove its transfer 

The learned advocate for the responr 
dent relied on the finding of the Subordi- 
nate Judge, that in this part of the 
country mango trees are timber, and bo 
also referred to a decision of this Court in 
Second appeal No. 9 >5 of i9 2, where 
this was held to be common knowledge. 
That, however, was a case relating to trees 
which had been cut as timber. The pre- 
sent case is a case of a conveyance of a 
growing mango tree of which, according 
to the finding of the Subordinate Judge, 
the plaintiff continued to be in possession 
and to enjoy the fruits for a period of 
eight years In these circumstances, it 
seems to me impossible to hold that tho 
tree was conveyed as standing timbir. 
The parties intended that the plaintiff 
should enjoy the fruits of the tree for an 
indefinite period. The immediate, or 
approximately immediate severence of 
the tree from tho land was not within the 
contemplat on of the parties, as the sub- 
sequent events proved. Therefore, in my 
opinion, this tree was not sold as standing 
timber, but the transfer was a transfer of 
an interest in tl e lard. The deed of 
gift therefore, required to be stamped and 
registered and the transfer could not be 
effected by an unregistered chithi or by 
an oral gift. In my opinion, therefore the 
plaintiff had no title to this tree and the 
decision of the learned Munsif was right. 

I would, therefore, allow this appeal, 
set aside the decision of the Subordinate 
Judge and dismiss the plaintiff’s suit with 
costs throughout. 

ApiJeal allowed. 


Ashloke V. Bodha Gandebi (iRoss, J.) 
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Kulwant Sahay, J. 

Jayannatli SaliUSLvd another Defon- 
fondants — Petitioners. 

V. 

Sh eoQohind Plain titf~~Oppo- 

81 fee Party. 

Civil HeviMon No. 66 of 1925, Decided 
on e5th Miy 1925, from the decision of 
the District Munsif, Kanchi D/-3rd 
January 1925. 

Civil P. C., 0. 28, H. l—ClalnHff bound to fail 
owing to nih*<fanfial defect in plaint—Permisslon 
cannot be granted. 

The fact that upon the case us made in the 
plaint the plaintiff couUl not succeed is nr^ groir d 
for all )wing the plaintiff to withdraw from the 
suit with lib ;rty to brig afresh suit. Such 
permission cau be granted only when the suit is 
bound to fail by reason of some formal defect or 
on other suffloi mt grounds analogous to these 
providcKl for in Sub-Cl. (a). [P 12^ C 2 

P. K, Mukerji"f()r Petitioner.s. 

Guru Siran Prasad and Dhyan Chau 
dra — for Opposite Party. 

Judgment — This is an application in 
revision on behalf of the defendants 
against the order of the Munsif of Ranchi 
passed under 0.23, R. I, Cl (2) of tlie 
Civil P. C gr.inting the plaintiff permis- 
sion to withdraw from tlie suit witli 
lib( 3 rty to institute a fresh suit in res' 
pect of the subject matter of llio suit. 

The learned Miindf has allowed the 
withdrawal on the ground that upon the 
case as made by the plaintiff in the 
plaint the suit could not succeed. The 
Oise made by the plaintiff in the plaint 
was that the prop rty in dispute was the 
pro[)erby of Mt. Jarmini, the maternal 
grandmother of the plaintiff and the 
plaintiff claimed the property as the 
assets of Mb. Jamiini claiming to be tlie 
heir of Mt. Jamuni. At the hearing of 
the suit the plaintiff wanted to adduce 
evidence to show that the property be- 
longed to the husband of Mt. Jamuni and 
that the plaintiff inherited the proi)erty 
as the rr versionary heir of the husbat.d 
of the lady. The defendant objected to 
such evidence going in, on the ground 
that in the plaint he did not claim the 
property as the heir of Mt. Jamuni s 
huAand. The learned Munsiff says that 
unless the plaintiff was the heir of Mt. 
Jamuni 8 husband the suit would not be 
snooessful, because the defendants had 


produced a Will alleged to have been exe- 
cuted by Mt. Jamuni and had applied 
for Probate of the Will before the Dis- 
trict Judge, and the question was pending 
befc^ro the D strict Judge. He accordingly 
gwe the plaintiff permission to with- 
draw the suit. Now, under O. 23, R. 1, 
the Court could allow a plaintiff permis- 
sion to withdraw the suit with liberty to 
institute a fresh suit in respect of the 
same subject matter only when the suit is 
bound to fail by reason of some formal 
defect. Sub-clause (b) of Cl. (2) of R. 1, 
however, gives the Court power to allow 
the withdrawal of a suit on other suffi- 
cient grounds. The other sufficient 
grounds, however, have been held by this 
Court to be grounds analogous to those 
provided for in sub-Cl (a). In my 
opinion, the Court had no jurisdiction to 
grant permission to withdraw the suit, 
because upon the case as made in the 
plaint the plaintiff was bound to fail. 
There is nothing in the plaint or in the 
order of tho ^Innsif from which it could 
ho held lliat there wa^ a formal defect or 
a defect of such a nature as would pre- 
vent tlio suit being properly tried. The 
fact that upon tho case as made in th*e 
plaint the plaintiff could not succeed is 
no ground for allowing tho plaintiff to 
withdraw from the suit with liberty to 
bring a fresh suit. The conditions under 
which a suit may bo allowed to be with- 
drawn with permission to bring a fresh 
suit have been discussed by this Court in 
tho c ISO of Mahendra Bam v. Singi 
fjaJ {\), In my opinion, the learned 
Munsif was wrong in the present case to 
allow the suit to be withdrawn with 
liberty to bring fresh suit. 

The order of the Munsif must be set 
aside, and the suit will proceed in the 
ordinary course. The petitioners are en- 
titled to their costs hearing fee one gold 
mohur. 

Order set aside. 


(1) tlW8] 3 15 h. J. 661. 
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ADASII and JSUfiWAXT Sahay* JJ. 

Ihrctikim. Bkss^Jiin Kh an ini others — 
Appellants^ ' ‘ . 

\ , V. ' ' ' ' 

Sheoprata p Barain — Respondent, 

Appeal No. 140 of 1924, Decided on 
15th May 1925, from the original 
decree of the 8ub-J., Saran, D/- 296h 
March 1924. 

(a) Liniliatlon Act, Art lH2^ExeciUton appli- 
cation in continuation of precious application^ 
Scope of both applications vimt he the same. 

la order to successfully contend that an appli- 
cation for execution should be 'considered to be 
a cor^tinuation of the first application, it is neces- 
sary for the.dpcr«e-holder to show that the scope 
of the second application is the same as that of 
the previous application. [P. 130, C. 1] 

(b). Execution of decree — Limitation — 
Objection to execution raised hut dismissed — 
Appeal against the order by objector docs not 
extend Umltaiion. 

The filing of the appeal by objector against the 
order dismissing his objection against the execu- 
tion of the decree does pot operate as a bar to the 
dtecree-hplder faking gut fresh execution and, 
thetftfope, limitation for fresh application begins 
from the date of dismissil of the objection. 

/ ’■ CP. 130.C. 1] 

Noorul Hussain — for Appellants. 

Jndubans Sah ay '—(or Resiiondent. 

Kulwant Sahay, J. — This is an appeal 
by the decree-holder against an order of 
the Subordinate, Jndge of Saran, dated the 
29th March 1924, whereby he allowed 
the objection of the judgment-debtor and 
dismissed the application for execution. 

The decree-ii^alcler obtained a. mortgage- 
decree bn the 28ih February 1910. ' * By 
this decree future interest was not 
allowed. There was an appeal by the 
defendant against the mortgage decree 
and a cross-appeal was filed by the plain- 
tiffs as regp»rds the future interest. The 
appeal . was dismissed by the^ Gpilgu^tia 
High Court on the 30th July 19J4 wit^i 
costs amounting to Rs. ’.540-8-6, -31^6 
cross-appeal of the plaintiff wai dismissed 
for default. / An application was made for 
restoration of the cross- appeal which was 
allowed and ultimately the cross appeal 
was decreed on the 16th February 1916, 
whereby the future interest was ordered 
tp be adde^ to the' morifgage-money. Th!e 
dfieree was amended a^ordiogly op the 
^tl^A^gu8t 19l7t 

of the appeal in the Oourt# the 

plidntiff dejbree-holder assigned ! his inter- 
est in the decree to one Bai Gnlab Ohahd 
1926 P/17 A 18 


reselrvinll tp himself th^ costs wlijoh 
might be Allowed to hich in the appeal 
to the High Court. The assiipiee' 
executed his decree an4 resized the mbit; 
gage monely. The ori^inl^J decree-hoWbt 
applied for execution of the debree iot' 
costs awarded by the High Court and for 
realization of future interest by an apidi- 
. cation filed on the 24th August 1918, 
This was registered as Ex^ution Case 
No. 146 of 1918. Two objections were 
filed to this execution : one bjr the judg-* 
ment-debtor and the other by the as^gnea 
of the decree. The objeotiofi of thb 
assignee was that under the assignment 
future interest jpoUld not be realized by 
the decree-holder, but the assignee #as 
entitled to the same. The objection of 
the judgment-debtor related to certain 
other matters,. Both objections were- 
disallowed, the objection of the assi^uee 
by an order of the 10th February 1919 
and that of the judgment -debtor by 
order dated the 12th February 1919. It 
appears that in the meantime the assigned 
had filed a formal application for exectr- 
tioh for realization of the future interest 
and costs. This applibation wais filed on 
the 18th January 1919 and was registered 
as Execution Case No. 9 of 1919. ’ Ail 
objection was filed to this ex^ution bj- 
the decree-holder and the applioA^on 
was ultimately dismi^ed on t^ ISfcli 
February 1919. ' . • 

Three apimls were preferred Uo the 
High Court againstr thei^e orders. . Ap]^l 
No: 134 of 1919 was by the judj^efit^ 
debtor arising out of the Etecutiou dase 
No. 146; Appeal No. 164 of 1919 was bV 
the assignee and arose out of the samd 
Execution Case No. 146 and AppfM 
No. 127 of 1919 was also by the^ assigned 
against the order passed in his 'own 
cution Oise No. 9 6t 1919. All these 
tjiree appeals came on for hearing arid 
were diSikfsbd of together by one 
ment dated the lOth August 1920. The 
result wAs that future : interests were ’cle'» 
dared to be realizable by the assignee and 
the costs only by the original deCjre^- 
holder. * 

The application for execution out ojl 
which "the present appeal arises was filed 
on the jbth August 1928 and the pri^br 
was ter the realisation of the cc^s'by 
sale, ' Of the remaining mortgaged pro;^ 
pertiei; W ith the application ter VaeCtt;" 
tion, . however^ no list was .given bfith® 
mortgaged properties, but subsequently a 
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list; was filed setting out the properties 
which the decree-holder wanted to sell 
for realization of the costs. 

An objection was filed by the judgment- 
debtor who was the Defendant No. 2 in 
the case on the ground that the applica- 
tion was barred by limitation and that 
the decree could not be realized from 
properties other than the mortgaged pro- 
perties and the properties from which 
the decree-holder sought to realize his 
decree were not the mortgaged properties. 

This objection has been allowed by the 
Subordinate Judge and the present appeal 
has been preferred by the decree-holder 
against the order allowing the objection. 

As regards t he questionCbf limitation, 
it is clear that, the present application 
was filed, more Uian Uireo years from the 
date of the execution which was filed on 
the 24th August 1919. It is, however, 
contended that on account of the objec- 
tions filed by the judgment-debtor and 
the assignee of the decree the decree- 
holder was prevented from taking out 
fresh execution. The obstacle which in 
any way lay in the way of the decree- 
holder was, however, removed by the dis- 
missal of the objections by the order of 
the Subordinate Judge passed on the 10th 
February 1919. After that there was no 
obstacle in the way of the decree-holder 
to take out execution of his decree. It 
is contended that the appeal to the 
High Court prevented him from 
taking out execution. The filing of the 
appeal against the order of the Subordi- 
nate Judge by the assignee of the decree 
could not in any way operate as a bar to 
the decree-holder taking out fresh 
execution. 

It is next contended that the present 
application may be considered to be a 
continuation of the first application. 
This, however, cannot be considered to bo 
a continuation of the first application; it 
is necessary for the decree-holder to show 
that the sooi)e of the present applicationis 
the same as that of the previous applica- 
tion. This was laid down by this Court 
in Kesho Prasad Shigh v. Harbans Lai 
(l). We find, however, that the present 
execution is against only one of the judg- 
ment-debtors named ; Bajrang Bahadur. 
The first application for execution was 
against two judgment-debtors, namely, 
Bajrang Bahadur and Sbeopratap Narain. 

^(1) Cl926r2~Xr"L7^ 2a==(l92^^ P, .H; O. C. 

109 . 
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Moreover the first execution was for the 
realization of the costs as well as for 
future interest ; the present execution is 
for the realization of the costs only. In 
, the first execution the prayer was to pro- 
ceed against the mortgaged properties. 
In the present case it has been found that 
the properties sought to be proceeded 
against are not the mortgaged properties 
Under the circumstances it is clear that 
the present application cannot be conside- 
red to be a continuation of the first appli- 
cation. The present application is, there- 
fore. barred by limitation and cannot pro- 
ceed. 

As regards the second ground, it is 
conceded by the learned vakil for the ap- 
pellant that the decree-holder cannot pro- 
ceed against the other properties so long 
as the mortgaged properties are not 
exhausted. There is a finding that the 
present properties against which he now 
seeks to proceed are not the mortgaged 
properties, and it has not been proved that 
the mortgaged properties are not available 
for sale. 

Under the circumstances there are no 
merits in this appeal and it must be 
dismissed with costs. 

Adami, J.— I agree. 

Appeal dismissed. 
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Das akd Adami, JJ. 

The Midnapur Zaviindary Co. Ltd . — 
Plaintiffs— “Appellants. 

v. 

Bam Kauai Singh Deo and others — ■ 
Defendants— Respondents. 

Appeal " No. 30 of 1922, Decided' 
10th Juiie 1925, from the original decre® 
of the Sub*J. of Manbhum, D/- 17th 
December 1921. 

(a) Succesfilcru . Acl (1805), S, 179 — 'All the 
property of the deceased' in S. 179 incluaes 
property held as trustee. 

The words “ all the property of the deceased ** 
must be ooustrued as meaning the actual property 
of the deceased, whether held by him for his own 
benefit or for. the benefit of others : 12 
423, FoU. [P. 134, 0,1] 
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(6) Probate a^id Admn. Act, \S, 90 — Conveyance 
wltlumt sanction of Court h voidable only by 
person Interested in property. 

Ordinarily an administrator ought to obtain 
the previous permission of the Court before 
conveying the property to a third party. But a 
disposal of the property by the administrator in 
contravention of the above rule, is only 
voidable at the instance of any other person ' 
interested in the property. In other words, if any 
objection is to be made to the conveyance of 
trust property that objection sohuld proceed either 
from the heirs of the deceased or the heirs of the 
beneficiaries recognized as such in the deed of 
declamtion of trust. [P 134 C 2] 

(c) Lease — Permanent lease — Lessee never havlny 
got possession can yet sue for ejectment or damages 
and Injunction, 

Delivery of possession is not necessary ^for the 
completion of a permanent lease under the 
Transfer of Property Act, and hence a lessee who 
never got psssession of the land can maintain an 
action for trespass or for injimctiuii and damnge>. 
(English law referred). [P 135 C Ij 

(cf) Possession — Lndergroinul rights — Owner not 
working the mines may be still In possession. 

The mere omission of the mineral owner to do 
anything with the subject-matter of his grant 
will not be a disseisin or dispossession of him in 
favour of the surface owner. [P 135 C 2] 

^ (e) Tort — Action hi trespass can be based on 
constructive xyossession. 

Constructive possession is a sufiicient foundation 
for an action in trespass. [P 135 C 2 j 

if) Specific Relief Act, S, 64 — Plaintiff not In 
possession can still sne for Injunction in a proper 
case. 

A plaintiff though not in possession, is entitled 
to sue for ' in junction if he* satUfi^^s the Court 
that the injmy which is apprehended will be 
either continuous or frequently repeated or very 
serious ; v. Hands, (1893) 2 Ch. 75, 

Expl. [P136C IJ 

(^) Landlord and Tenant — Abandonment by 
tenant — Mineral rights — Mere non-user Is hot 
enough — Landlord treating lease as at an end fs 
not enough unless adverse possession for statutory 
period is proved. , 

^tere non-user does not amount to an abandon- 
ment of a tenancy of mineral rights nor does the 
fact that the proprietor treated the lease as 
having been surrendered dr^abandoned in itself 
prove abandonment by the tenant. What the 
yroprietorundersliOQd iso.f iio consequence unless 
he actually took ^ pQ^^if)n of the demised land 
and retained possession for ' the statutory 
period : Agency Co. v. Short, (1888) 13 A^ C. 
793, Ref. CP 186 C I, 2] 

(h) Landlord and Tefiant — Dispossession • * of 
tenant by landlord — Mere e'efusal to recognise 
lease is not enough. 

The refusal b>'‘ the landlord 'to recognize lease 
of minipg rights does not amount to dispossession 
of the lessee,. W'hat is wanted on the part of 
the proprietor is a positive ’ act of dispossession so 
as to enable him to invoke the doctrine as to lapse' 
of time. [P 137 C 1] 


lO Adverse possession — Trespasser aba^idoning 
possession before statutory period ts over — Rightful 
omier's title ts not affected. 

The rightful owner inoludiug a lessee may Invoke 
the doctrine as to constructive possession, • He 
may for a time be dispossessed ; but when the 
trespasser abandons possession before the 
statutory period is over, the rightful owner is in 
the same position iu all respects as he was before 
the intrusion took place. [P 137 C 1] 

P. C. Mannlh *1. Sen and S, N, Palii-^ 
for Appellants. 

Sultan Ahvied, C. C. Dafi, L. N. Sinrjh, 
S.M. MulUck and .V. N. Sen—hv 
Kes pendents. 

Das, J.- I think this appeal must 
succeed. The plaintifT Company claims 
the mineral rights in Perganna Barabhum 
under a permanent mokarrari lease gran* 
ted by Kaja Braja Kishoie Singh Deo, the 
then proprietor of tlie Perganna, to one 
Kenny on the 12th November 1881 ; and 
die suit out of which this appeal arisea 
was for a declaration of its title to those 
rights, for damages, and for a permanent 
injunction restraining the defendants 
from carrying on mining operations in 
the perganna. 

Tlie present proprietor (whose estate 
is under atfacliment under the provision 
of uhe Encumbered Estates Act) has been 
cited as Defendant iNo. 1 in the action ; 
Defendant No. 2 is the manager of the 
estate appointed under the Act. On the 
5th September 1911 the present 
proprietor granted a mining lease of the 
perganna for 999 years to Herambo Nath 
Banerji, cited as Defendant No. 3 in the 
action. Herambo, in bis turn, granted a. 
prosi>ecting license to Guzder. the 5th 
defendant on the 11th February 1920. 
It is admitted that Guzder is actually 
carrying on underground operations 
through his agent, Chandan Singh named 
as Defendanit No. 4. The suit was 

originally instituted against 'Defendants 
Nos. 1 to 4, the plaintiff not being aware 
that Chahdan Singh was the agent of 
Guzder. The plaint was subsequently 
amended and Guzder was added as a 
party to the suit on the 23rd November 
1920, • 

The defendants contested the suit on 
grounds which are common tp them. The 
Subordinate Judge has given effect to 
most of these objections and has dismissed 
the plaintiff’s suit on the following 

grounds : first, on the ground that the 
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plaintitf Company ha^ not established its 
title to the minerals : secondly, on the 
i^round that the plaintiff Company, not 
being in possession of the thing deniised, 
is incompetent to maintain an action for 
trespass and therefore for injunction ; 
thirdly, on the ground that there was, by 
operation of law, an abandoment by 
Kenny of his interest under the lease of 
1881, entitling the proprietor to enter 
into a fresh arrangement with Herambo ; 
fourthly, on the ground that the suit is 
barred by limitation ; and lastly, on the 
ground that the plaintiff Company is 
estopped from disputing tlie title of 
Herambo under the lease of the oth Sep- 
tember 1911, 

I will first consider the question of 
title. As 1 have said, the tlien proprietor 
of Barabhum executed a permanent 
mokarrari lease in favour of Kenny on 
the 12th November 1881. The validity 
of the lease was unsuccessfully challenged 
by the defendants in tlie Court below, 
and it was not in controversy before us. 
We start then with this : that Kenny ac- 
quired a perm incut, transferable and 
heritable interest in the minerals in 
Perganna Barabhum under the lease of 
the 12th November 1881. Now it 
appears that though .the lease was taken 
by Kenny in his own name, he was in 
fact acting on behalf of liimself and 11 
other i)ersons. On the 24th February 
1882 Kenny executed what is called a 
deed of declaration of trust in which he 
declared that “ he, his heirs, executors, 
administrators, representatives shall and 
will henceforth stand and he ]»ossessed 
of the said mines and minerals and all 
mining rights granted by the siid 
patta .... in trust for the said 
several persons whose names are set forth 
in the fii’st column of the second schedule 
hereto according to the shares and in- 
terests set opposite to their respective 
names in the second column of the second 
schedule hereto.’* It is not necessary to 
give the names of the persons interested 
in the pitta of the 25bh November 1881 ; 
it is sufficient to say that Kenny had- 
three shares, out of 32 and that eleven 
other persons, whose names appear in the 
second schedule, had the remaining 
shares. 

On the 28th January 1891 a Company 
was formed called the Barabhum Co. Ltd., 
with a view ** to acquire lands for the 
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mining purposes and mining riglits of 
all kinds in Minbhum, Singhbhum and 
Ghota Nagpur and elsewhere in British 
India and in ])iri;icular the mining rights 
in Perginni Bara])hum acquired by one 
Nathaniel Kenny under a perpetual lease 
from Maharaja Braja Kishore Singh, dated 
the I2th November J881 and now vested 
in the said Natlianiel Kenny as trustee 
in terms of an ' indenture dated the 24th 
February 1882.” On the 5th February 
1891, an agreement for sile of the pro- 
perty which was the subject-mitter of 
the mokarrari patta of the 25th Novem- 
ber 1881 wa^ entered into betwosn Bara- 
bhiim C^.'Ltd. and a number of persons 
called the vendors including all the per- 
sons who, according to the deed of declara- 
tion of trust, were interested in the patta 
of the 25th November 1881. By this 
agreement the vendors agreed to sell to 
Barabhum Co. Ltd., the underground 
rights of Perganna Birabhum for the sum 
of Rs. 32,000 which was agreed to be paid 
and satisfied by the allotment to them of 
320 shares in the capital of the Company. 
It appears that these sliares were allotted 
to the vendors in the proportion in whie!i 
they wei’e interested in the lease of the 
25th November 1881. Tt will be noticed 
that various persons are mentioned as 
vendors v;hose names did not appear in 
the deed of declaration of trust as being 
interested in the demised property ; but 
the explanation is that these persons came 
to acquire an interest by subsequent trans- 
fers. Meanwhile Kenny died in 'England 
before the legal estate C3uld be conveyed. 
He left a Will of which probate was taken 
in England. Mr. Foley, acting under in- 
structions from the English executors, and 
as their c Destituted attorney, obtained 
Letters of Administration to the estate of 
Kenny from the Cilcutba High Court on 
the 21st November 1905 “with effect 
within the province of Bengal." On the 
29th January 1908 Foley, as the Adminis- 
trator of the estate and effects .of Kenny 
^nvey^ the property to the Company, 
^n thq.j 14th July 1916, the Company 
transferred its interest to Billinghurst and 
ofi^the 14th July 1917, Billinghurst con- 
veyed it to the plaintiff Company. 

Now there is no dispute as to. the vali- 
dity or sufficiency of ‘the transactions by 
which the Barabhum Co., Ltd., conveyed 
the property to Billinghurst and Billing- 
hurst conveyed it to the plaintiff Com- 



1926 Midnapur Zamindari Co. v. Ram Kanai Singh (Das, J.) PMtia 133 


pany. The only question is as to the con- 
veyance of the property to Barabhum Co., 
Ltd. Now Kenny*s interest in the thing 
demised being admitted, what infirmity is 
there in the title of the plaintiff Com- 
pany ? The learned Subordinate Judge 
attacks both the declaration of trust of 
the 24th February 1882, and the convey- 
ance by Foley to Barabhum Go., Ltd., on 
the 29th January 1908. He attacks the de- 
claration of trust on the ground that 
Kenny had no authority to declare him- 
self a trustee for his co-sharers. The view 
of the learned Subordinate Judge on the 
point may be stated in his own words : 

Under this deed Mr. Kenny constituted 
himself to be the trustee of tlie 11 other 
co'sharcrs. I do not think that he could 
constitute himself to be a trustee on be- 
half of the eleven. He could create a trust 
and make liimselfa trustee only in respect 
of his own property and not in respect of 
the property of others. Ho was therefore 
in my opinion not a trustee, but only a 
farzidar of those eleven persons in respect 
of the shares in the leasehold property.” 
It is not necessary for me to say anything 
more than this that the view of the lear- 
ned Subordinate Judge cannot be supiK)r- 
ted for a single moment. The legal title was 
in Kenny : but as between liim and his co- 
sharers lie was entitled to a small share 
in the demised property. The deed itself 
states that the 11 persons, who had a be- 
neficial interest in tlic demised proiierty, 
had requested Kenny to execute a decla- 
ration of trust in respect of the property. 
It was but right and proper that Kenny 
should make an open declaration to the 
effect that though the legal title was in 
him, he was holding the property on be- 
half of himself and eleven other persons. 
The learned Subordinate Judge has entirely 
misunderstood the position. It is not that 
Kenny constituted himself a trustee on 
behalf of his co- sharers, but that he was, 
by construction of law, a trustee bound to 
convey the legal title to his co-sharers, 
whenever called upon to do so. This is all 
that the declaration of Kenny amounts to. 

The learned Subordinate Judge next 
turned his attention to the agreement of 
the 5th J^ebruary 1891 and ‘found that it 
was not proved in adcordance with law. 
The learned Subordinate Judge is entirely 
right when he says that it was for the 
plaintiff to prove that the twelve i)^rions 
who were interested in the demised pro- 
perty or their representatives in interest 


actually executed this agreement. Now 
it appears that eight of these persons, re- 
presenting 11 annas share in the subject- 
matter of the lease, executed this docu- 
ment through their constituted attorneys 
and it is quite true that there 'is no evi- 
dence in this case that these attorneys had 
any authority to execute the agreement 
on behalf of the 11 annas share holders. 
The objection as to the sufficiency of proof 
was taken in the Court below and the 
learned Subordinate Judge decided, in my 
opinion, rightly, tliat no presumption 
arises under S. 90 of tlic Evidence Act as 
to an agent’s authority wliich must be 
proved in the usual w^ay. I agree that 
the jilaintiff Company has not established 
that this agreement was executed by all 
the persons interested in the subject- 
matter of the lease of the 25th November 
1881 : but, in my opinion, the question as 
to the proof of this particular document 
does not fall to he considered. The learned 
Subordinate Judge made unnecessary diffi- 
culty for himself. We know that the 
legal title in the thing demised was in 
Kenny although there were various other 
l)orsons bene lici ally entitled to specific 
shares in it. We may put out of our mind 
the agreement of the 5th February 1891. 
Kenny died ; and on his deatli probate 
was obtained of his Will in England. As 
1 have said, Foley obtained Letters of 
Administration to the estate of Kenny 
“with effect within the province of Bengal” 
Now what is the position? Upon the grant 
of Letters of Administration to Foley, the 
demised land (which was thep within the 
province of Bengal) vested in Foley as 
such administrator ; and Foley was com- 
petent to deal with the jiroperty in due 
course of administration. As will be re- 
membered, Foley conveyed the demised 
property to Barabhum Co., Ltd., on the 
29th January 1908. The learned Sulx)rdi- 
nato Judge objects to this transaction. Ho 
remembered that the declaration of trust 
showed that Kenny was a beneficial owner 
of only a small share in the property and 
that in regard to the remaining shares he 
was a trustee of eleven other persons ; and 
he thought that as Kenny’s Will did nob 
purport bo deal with the legal title in the 
demised property, that title did nob vest 
in Foley so as to enable him to convey it 
to Barabhum Co., Ltd. 

Now it is quite true that KeiAiydid nob 
deal with the demised property in his 
Will and the learned Subordinate Judge 
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is right in saying that ‘‘so far as this 
property is concerned, he died intestate. ” 
But even the estate of an intestate has to 
be administered in due course of law, and 
S. 179 of the Indian Succession Act says 
that the “ executor or administrator as 
the case may be, of a deceased person is 
hig legal representative for all purposes, 
and all the property of the deceased per- 
son vests in him as such.” Now what is 
the meaning of the words “ all the pro- 
perty of the deceased ? Tliere is high 
authority for the view that tlie words * all 
the property of the deceased ” must l>e 
construed as meaning the actual property 
of the deceased, whether held by liim for 
his own benefit or for the benefit of others : 
— See De Souza v. Secretary of State (l). 
There is no reason to dou])b therefore that 
the demised ])roperby vested in Foley 
as such administrator under S. 179 
of the Indian Succession Act. 

The next question is whether b'oley 
was entitled bo convey the i)roi)erty to 
Baraldium Co. LtcJ., Now before dealing 
with tliis question lot me examine what 
Foley purported to do. The deed of 
conveyance of tlie 29th January 1908 
recites the following transactions - 

First, the niokarrari p.itta of the 12th 
November 1881 granted by Baja Braja 
Kishore Singh to Kenny. 

Second, the deed of declaration of trust 
by Kenny by which lie declared that he, 
his heirs, executors and administrators 
and representatives should and would 
stand and be possessed of the subject- 
matter of the lease of 1881 in trust for 
the several persons whose names appeared 
in the second schedule of the deed. 

Third, the agreement of tlie oth 
February 1891 by which the persons then 
entitled to the subject-matter of the lease 
of the 25bh November 1881 agreed to sell 
the mining rights conferred by that lease 
to Barabhum Co., Ltd., for Bs. 32,000 
which sum should be paid and satisfied 
by the allotment to the vendors of 320 
shares in the capital of the Company, 

It then recites that the said shares 
have long. since been allotted to the said 
parties and that ever since the completion 
of the agreement of tlie obh February 
1891 the Company has been in jxjssession 
of the mining rights conferred by t<h6 said 
patta, but that the legal estate was still 
outstanding in Kenny. In these circum- 
stamces Foley, as tjie administrator^ tbjB 

(1) [1874J 12 B. iu R.'i237“ 


estate of Kenny, transferred the minin 
rights conferred by the patta of the 25th 
November 1881 io Barabhum Co , Ltd. 

Now, what is there to object to in the 
transaction ? In point of form, the pro- 
perty stood in the name of Kenny, and 
Foley, as the administrator of the estate 
of Kenny, was competent to convey the 
property to Barabhum Co., Ltd., in due 
ooonse 'of administration. If substance is 
to be regarded, then, there is no doubt 
that though the legal title was in Kenny 
the persons who were beneficially entitled 
to the property had already conveyed 
their interests to the Barabhum Co. Ltd., 
for valuable consideration, and were 
entitled to call upon Kenny or on the 
administrator after his death to convey 
the legal estate to Barabhum Co., Ltd. 
Now it miy be said that Foley had no 
business to convey the property to 
Barabhum Co., Ltd., without the per- 
mission of the Court. The general rule 
established under S. 90 of the Probate and 
Administration Act is that ordinarily an 
administrator ought to obtain the pre- 
vious permission of the Court before 
conveying the proiierty to a third party. 
But then tliat section provides that a dis- 
posal of the property by the administrator 
in contravention of the rule stated in i)ara. 
3 of S. 90 is voidable at the instance of 
any otiior person interested in the pro- 
perty. In otlier words, if any objection 
was to be made to tlie conveyance of the 
29th January 1908 that objection could 
proceed either from the lieirs of Kenny or 
the heirs of the beneficiaries recognized as 
such in the deed of declaration of trust. 
The objection could neither proceed from 
the landlord nor from any other party 
claiming through the landlord. In my 
opinion the conveyance in favour of 
Barabhum Co., Ltd., is not open to attack. 
That being so, the plaintiff Company has 
clearly established its title to the demised 
pi*operty; for it is not disputed that the 
Barabhum Co., Ltd., validly transferred 
the property to Billinghurst on the 14th 
July 1916 and that Billinghurst validly 
transferred it to the plaintiff Company on 
the 14th January 1917. 

The next jioint is whether the present 
suit by the plaintiff " Company is main- 
tainable. The learned Subordinate Judge 
has shown some rematch into the intrica- 
cies of the English common law. He 
says that neither the plaintiff Company 
nor its predecessors ever got jxissession of 
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the demised property ; and that that being 
BO, the demise only gave the lessee a right 
of entry in the property or, which is the 
same thing, an interessee * termini which 
is not sufficient as a foundation for an 
action for trespass or a suit fo|r injunc- 
tion and damages. Now, so far as I know, 
this doctrine has been applied in England 
only to leases for years ; it has, for in- 
stance, never been applied to what are 
known as freehold leases. Now the lease 
with which we are concerned is a per’ 
petual lease, a lease creating a permanent, 
transferable and heritable interest in the 
thing demised, in which the landlord has 
no right of reversion. Sonet Kooer y. 
Himynut Bahadoer (2). A lease of this 
nature is, so far as I am aware, unknown 
to the English common law, and I do not 
think that it is quite necessary to apply a 
doctrine applicable to English leases 
which is unknown to English Law In the 
next place it is as well to look to the 
definition of a lease in the Transfer of 
Property Act, a statute with which we 
should be acquainted. At common law, 
possession under the instrument is neces- 
sary to complete a lease, so that after a 
lease has been granted and before actual 
entry has been made by the lessee, he is 
for many purposes not a tenant. Under 
the Transfer of Property Act a lease of 
immovable property from year to year or 
for any term exceeding one year, or reserv- 
ing a yearly rent, can be made only by a 
registered instrument. All other leases 
of immovable property may be made 
either by a registered instrument or by 
oral agreement accompanied by delivery of 
possession. It will be noticed that deli- 
very of possession is essential to the com- 
pletion of a lease under the Transfer of 
Property Act only where it has been made 
by oral agreement ; and a lease by oral 
agreement cannot be made where it is 
from year to year or for any term exceed- 
ing one year or reserving a yearly rent. 
Now if, as I hold, delivery of possession is 
not necessary for the completion of a 
permanent lease under the Transfer of 
Property Act, I do not see why we should 
import into our system the complications 
ef English Law wheife delivery of posses- 
sion is necessary to complete a lease. In 
the third place, what foundation is there 
for the suggestion that 'the plaintiff Com- 
pany is not in possession ? By posssesion 

^3) [18763 1 Oal. 391=8 L A. ^'2^26 W. R, 
299=^3 Bar. 608 (P. C.). 
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is, and must be, meant possession of that 
oharaoter of which the thing is capable. 
We are oonoerned in this litigation with 
underground rights which are not capable 
of possession as a house, a watch or a ring 
is. For many purposes the law regards 
the right to possession as equivalent to 
possession, especially when the property 
is not in the actual possession of any one. 
It is quite true that the plaintiff Comj^ny 
has not yet worked the mines ; but the 
mere omission of tlie mineral owner to do 
anything with the subject-matter of 
his grant will not be , a disseisin or 
dispossession of liim in favour of the 
surface owner (see Pollock and Wright 
on Possession, p. 87). Now obviously 
there is no question of a “ disseisin ** 
unless, to start with there is a seisin, and, 
in my opinion, the question, the omission 
of the mineral owner to work the mines does 
^ not show that he is not in possession 
of the mines. I hold that the plaintiff 
Company was in constructive possession 
of the tiling demised and that construc- 
tive possession is a sufficient foundation 
for an action in trespass (Clerk’ and Lind- 
sell on Torts, 6th edition, 380). In the 
fourth place, it is not necessary to embar- 
rass ourselves with a discussion as to 
forms of action known to English common 
law. If it were necessary to do so, one 
might say that though i* person, not in 
possession, is not entitled to maintain 
trespass, he is entitled to mamtain trover 
and to recover tlie value of personal chat- 
tels wrongfully converted by another to 
his own use. It is necessary to see what 
is the substance of the plaintiff Company’s 
claim in this case. There is an injury 
to the plaintiff Company’s right both act- 
ual and threatened. It lias proved its title. 
It shows that the defendants or some 
of them have carried away coal which 
belong to it, and are threatening to carry 
more coal or convert that coal to their 
personal use. Is it to be supposed that 
the plaintiff Company has no remedy 
because it is not in actual possession of 
the thing demisfed ? Now, even .at com- 
mon law, a tenant having a mere inter* 
essee termini could maintain an action 
for damages for recovering the value of 
coal wrongfully converted by another to 
his own use and he could also maintain 
an action for injury to his rights : — Qillaxd 
•v. Cheshire Lines Committee (3) and these 
ar^remedies whic h the plqinkff C ompany 

(3) d % W.R. 043. 
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is seeking •in this case. In regard to 
the question of injunction, the case upon 
which the learned Subordinate Judge 
relies does not in my opinion establish 
that a plaintiff, not in possession, is not 
entitled under any circumstances, to in- 
junction, even if he satisfies the Court 
that the injury which is apprehended will 
bo either continuous or frequently 
repeated or very serious. The case of 
Wallis V. Hands (4) was decided on its 
own facts and is not an authority for 
the ))roposition that “ a man having only 
interessee termini cannot bring a case for 
injunction.” fn my opinion the plaintiff 
Company is entitled to maintain this 
action. 

The next question is whether there was 
hy operation of law an abandonment or 
surrender of the lease by Kenny. There 
is no doubt that the plaintiff Company 
!ias not worked the mines ; but there is 
ample authority for the view that mere 
non-user does not amount to an abandon- 
ment. The passage which I have already 
cited from Pollock and Wright may bo 
referred to in this connexion. It is not 
necessary to cite authorities ; for the 
principle is well recognized. The learned 
Subordinate Judge relies upon tlie follow- 
ing circumstances in support of his theory 
as to abandonment: He says tliat in 1901 
the jH'opriotor treated the lease as having 
been surrendered or abandoned. In 1901 
the manager of the proiadetor granted a 
prospecting license to Messrs. Mackinnon 
Mackenzie Co., whoso agent Kobinson 
worked a particular kind of mineral called 
galena in one of the mouzas called Beldi; 
and the learned Subordinate Judge .says 
that “ the inference is that when the 
zamindar found that for a period of 20 
years the leseee had not worked but had 
left the country, he inferred that the 
lessee had surrendered the lease and 
entered upon i)ossession, ” and he says 
that, since the zamindar entered upon pos- 
session, the lease was extinguished. 
There is, in my opinion, neither principle 
nor authority in favour of the startling 
proposition laid down oy the learned 
Subordinate Judge. A contention very 
much like tho one which found favour 
with tho learned Subordinate Judge was 
advanced before the Privy Counoil in 
Miencxj Co. v. Short (5), Lord Macnaghten 

(4) [ISOsf a'ch. 75=6a L. J. Ch. 686=3 R. 

861 « 68 L.T. 428=41 W.R. 471. 

(6) [1888] 13 A. C, 798. 


in dealing with the contention said that 
in the case of mines the doctrine con- 
tended for might lead to starting results 
and'produce great injustice. It is quite 
true that the proprietor treated the lease 
as having been surrendered in 190k: but 
what he understood is of no consequence 
unless he actually took possession of the 
demised land and retained possession for 
the statutory period. It is quite true 
that in 1904 he granted a lease to Messrs. 
Mackinnon Mackenzie Sc Co., and that 
Mackinnon Mackenzie Sc Co. worked the 
galena in one of the mouzas comprised 
within the perganna. It is not suggested 
that any of the subsequent lessees has 
been in .possession for the statutory 
period. That being so, there was no 
abandonment of his interest by Kenny. 

I will now deal with the question of 
limitation. The defendants rely upon 
the following facts as establishing that 
the plaintiff’s suit is haired by limitation. 
On the 9th November 1909 a letter was 
written by Mathewson as putnidar of the 
perganna contending that the mining 
rights in the perganna belonged either to 
tlie Government or to him as represent- 
ing the zamindar. This letter throws no 
light on the question of possession. On 
the 21st October 1905 the proprietor gave 
a mining lease to Sullivan. Admittedly 
Sullivan has never worked the mines and 
he suri'endered the lease by registered 
document. No question of dispossession, 
therefore, arises. Between August 1904 
and September 1905 Messrs. Mackinnon 
Mackenzie Sc Co. worked a particular kind 
of mineral called galena in village Beldi 
under a license from the Manager of the 
Encumbered E.state. The extent of that 
working is shown by the local inspection 
note of the learned Subordinate Judge and 
the amount of the working is to be found 
in Ex. R. It appears that they took 
Rs. 17,415 worth of gajena and that they 
paid the Raja Rs. 162 as balance of the 
royalty due. It may be admitted that 
there was an ouster of the plaintiff Com- 
pany or its predecessors in title by Messrs. 
Mackinnon Mackenzie Sc Co. of village 
Beldi comprised within tlie perganna bet- 
ween August 1904 and Sept eraser 1905; 
but Messrs. Mackinnon Mackenzie Sc Co. 
entered upon possession without title for 
the proprietor had no po\ver to grant a 
lease to Messrs. Mackinnon Mackenzie k 
Co. They ceased to work in September 
1905; and the rightful owner, that is to 
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say, the plaintiff C/omimny, or its prede- 
cessors'in’title, on Messrs. Mackinnon 
Mackenzie & Co., abandoning ix)8session 
of the mouza was in the same position in 
all respects as it was before the intrusion 
took place. As Lord Macnaghten in 
Agency Co. v. Shoit (o) says : ‘*There is no 
one against whom ho can bring an action. 
He cannot make an entry upon himself.’* 
Time undoubtedly began to run as against 
the plaintiff Company in August 1904 in 
regard to mouza Beldi ; but in my opinion 
it ceased to run in September, 1905 when 
Messrs. Mackinnon Mackenzie & Co. 
abandoned possession of the mouza. On 
the 15th Juno 1900 the Manager of the 
Encumbered Estate wrote a letter to 
Messrs. Hoare Miller Co., the managing 
agents of Barabhum Co. Ltd., informing 
them that the Baj ignored Kenny s Jease. 
The Manager in his letter said : “ The 

mining rights have remained latent from 
the date and year the lease was granted.” 
Messrs. Hoare ^filler S: Co.,’ replied to 
this letter which has not been put in by 
the defendants. On the 24th June 1906 
there was another letter from the manager 
in which he repeated that the proprietor 
refused to recognize Kenny’s lease. In 
my opinion the refusal to recognize 
Kenny’s lease did not amount to dispos- 
session. What was wanted on the part 
of the proprietor was a positive act of 
dispossession so as to enable him to in- 
voke the doctrine as to lapse of time. As 
I have said, the rightful owner may in- 
voke tlie doctrine as to constructive pos- 
session. He may for a time be disposses- 
sed ; but when the trespasser abandons 
possession, the rightful owner, to quote the 
woi'ds of Lord Macnaghten, “ is in the 
same position in all respects as he was 
before the intrusion took place.” The 
letters, Exs. G-1 and G-2 throw no light 
whatever on tliis point. On the 9th April 
1907 the Baj gave a lease to Gobind Bose. 
It is not suggested that Gobind Bose took 
possession by virtue of this lease or carried 
on any underground operations. One may 
therefore ignore Gobind Bose’s lease. On 
the 5th September 1911 the Baj gave a 
lease to Herambo who in his turn granted 
a prospepting license to Guzder on the 5th 
June. 1919 and again'on the llthFebruaVy 
1920. It is not suggested that Herambo, 
Defendant No. 3, took ix)8ses9ion by virtue 
of his lease or that he carried on any 
undergroiihd oj^erations. The plaintiff’s 
cause of action arose for the first time 
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when Giizder, through Ghandan Singh, 
began to act under the prospecting lease. 
The suit having been instituted on the 
Uth June 1920 is amply within time. 

The last question is as to estoppel. It 
is difficult to understand the vie\y of the 
learned Subordinate Judge on this point. 
It is contended that “as the predecessors- 
in-interest of tlie plaintiff Company by 
not working the minei'als in the perganna 
made the defendant believe tlnit the 
zamindar had the right to settle the 
minerals and as in that belief ho paid 
Bs. 25,000 as salami to him for the lease 
of the minerals, the plaintiff Company, is 
estopped from claiming a leasehold in- 
terest in the minerals as against him. In 
my opinion it is only necessary to state 
the proposition to reject it. I hold that 
there is no question of estoppel to be tried. 

I would accordingly allow the appeal, 
set aside the judgment and the decree 
passed by the Court below. The plaintiff 
Company is entitled to a declaration of 
title in its favour and to a permanent in- 
junction restraining the defendants and 
their agents and servants from working 
and appropriating the minerals in^ per- 
ganna Barabhum. The plaintiff Company 
is also entitled to its costs in this Court 
and in the Court below. 

Adami, J. —1 Entirely agree. 
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Eaihrays Act, S. 72 — Note A— Loss due 
to mismnid packing Is covered by the note Aa- 
mlssion of loss discharges burden on company s part, 

jRisk Noto A would absolve the Company from 
any responsibility for loss owing to the bad con- 
dition of the bags throughout the period of tran- 
sit, and the period of transit would commence 
from the time that the bags were received and 
were carried to the train. The question of 
will not be the same in regard to the Kisi Note 
in Form A as it is in regard to the 
From B. The two indemnities arc quite cuner- 
ent. It is not necessary for the defendant Com- 
pany to prove that there has been loss or 

damage as is contemplated in the Risk Note, 
where it is clear from the admissions that there 
was such loss and damage. \ W 

B, G, Debtor Appellant. 

S. N, Bose— for Respondents. 
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Adami, J.— The plaintiff-appellants 
are merchants in Giridih. They ordered 
a consignment of rice from Burma and 
this consignment duly arrived at the 
Kidderpur docks in Calcutta. Their 
agent in Calcutta delivered this rice, 
which on weigh men t was found to 
amount to 2,473 maunds, to the East 
Indian Eailway at the Kidderpur Dock. 
The Railway Company seeing that the 
hags in wliich the rice was contained 
were unsound and had holes in them, and 
that the seams were weak, refused to take 
tlie consignment unless the consignor 
agreed to sign a Risk Note in Form A. 
The Risk Note was signed by the con- 
signor and showed that the weight of the 
rice delivered to the Railway Company 
was 2,473 maunds. The consignment was 
received on the 3rd November and was 
delivered at Giridili. On arrival at Giri- 
dih and on weighment of the consign- 
ment it was found that there were 
2,268 maunds in the bags. Tlie plaint- 
iffs thereafter instituted the suit 
out of wliicli the second a})i>eal arises 
claiming damages for the shortage of 
the* consignment delivered. The Mun- 
sif decreed the jdaintiff’s suit, hut the 
Subordinate Judge has reversed the find- 
ing on appeal and has dismissed the suit 
except as regards the freight ])aid by tlie 
plaintiff for 108 maunds of the rice. 

The line of argument taken up before 
us is that though it has been found that 
no loss can have happened during the time 
that tlie rice was actually in the train, 
since the seals on tlie wagon were 
found to be intact, the defendant Rail- 
way Company would have to show that 
the loss did not occur after the rice was 
received on tlie 3rd November and before 
it was put into the Railway wagon. It 
is argued that the Risk Note in Form A 
does not cover this period. 

Now, in the first place, tliere is no evi- 
dence to show that the Railway Company 
stored the rice for any time before putting 
it into the train. It appears that it was 
taken from the steamer in the dock and 
put into the railway wagon as soon as 
jxissihle. In the second place, there can 
he no doubt from tlie time when the rice 
was delivered to the Railway Company 
up to the time it was delivered at Giridih 
the consignment was in transit and was 
covered by the Risk Note in Form A. 

The material portion of the Risk Note 
in Form A is as follows ; — 
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Whereas the consignment is in 

bad condition and liable to damage, leak- 
age or wastage in transit, I the under- 
signed do hereby agree and undertake to 

hold the said Railway administration. 

harmless and free from all responsibility 
for the condition in which the aforesaid 
goods may be delivered to the consignee at 
destination and for any loss arising from 
the same.” 

It is clear in my mind that this Risk 
Note would absolve the Company from 
any responsibility for loss owing to the 
bad condition of the bags throughout the 
period of transit, and the period of tran- 
sit would commence from the time that 
the bags were received and were carried 
to the train. It may be true that it was 
not found that any grain escaped while 
the rice was in the wagon, but it is quite 
possible that while the bags were being 
taken to the train the loss occurred owing 
to their bad condition. The Risk Note frees 
the Railway Company from refiponsibility 
for any loss arising from the condition 
in which the goods packed in these un- 
sound bags might be delivered to the 
consignee. The learned Subordinate Judge 
lias come to a definite finding that the 
loss was due to the defective condition of 
the packing and I think that that finding 
is sufficient to absolve the Company from 
responsibility. 

It has been argued that the onus would 
fall on the defendant Company in the 
first place to show that the loss was one 
such as is contemplated by the Risk Note, 
and, I think, that the admission of the 
plaintiffs that the bags were in ]X)or 
condition was sufficient to save the defend- 
ant from discharging such onus if such 
discharge was necessary. The question 
of onus will not be the same in regard to 
the Risk Note in Form A as it is in 
regard to the Risk Note in Form B. 
The two indemnities are quite different. 
It is not necessary for the defendant 
Company to prove that there has been 
such loss or damage as is contemplated in 
the Risk Note because it is clear from the 
admissions that there was such loss and 
damage. 

. There is no reason, I think, to interfere 
with the finding of the learned Subordi- 
nate Judge and I would, therefore, dis- 
miss the appeal with costs. 

Kulwanl Sabay, J.— I agree. 

Appeal dismissed. 


8uj)ha Krishna v. E. I. Ry. Co. (Adami, J.) 
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BUCKI^ILL, J. 

Ramsakal Rai and others —Petitioners. 

V. 

King'Empcro ) — Opposite Party. 

Criminal Eevision No. 248 of 1925, 
Decided on 11th June 1925, from an order 
of the S. J., Shahabad, D/- I7th March 
1925. 

Criminal P. C., 5. 267 — Magistrate deciding to 
call a witness should take steps to produce him but 
he can dispense with Ms presence if he finds it 
unnecessary. 

As a general proposition it should be considered 
that once a Magistrate has given orders that a 
certain witness should be called he should take 
such steps as may be necessary and possible to 
enforce his attendance, but it cannot be suggested 
that in no case it is possible for the ^Magistrate, if 
he comes to the conclusion that the attendance 
of the witness is not really necessary, to dispense 
with that person’s attendance. [P. 140, C. 2] 

Devaki Prasad Sink a — for Petitioners* 

D. L. Nandkeohjar^-ior Opposite Party. 

Judgment. — This was an application 
in criminal revisional jurisdiction made 
by some persons who were convicted by 
the Deputy Magistrate of Arrah on the 
16th of February last of offences punish- 
able under the provisions of Ss. 1 43 and 
379 coupled with S. 34, Indian Penal 
Code. The applicants appear to have 
been sentenced each to pay a line of 
Rs. 50 under the provisions of S. 379, 
Indian Penal Code, and in default of pay- 
ment thereof to undergo rigorous impri- 
sonment for two months, no separate 
sentence was passed upon them in con- 
nexion with the provisions of S. 143, 
Indian Penal Code. 

The only ground which has been put 
forward upon which it is urged that this 
Court should interfere, is because it is 
suggested that there has been a wrongful 
exercise of jurisdiction by the Deputy 
Magistrate in connexion with the pro- 
cedure. It is unnecessary to go into the 
facts relating to the offences with which 
these men were charged further than to 
gay that the affair related to blocking up 
of, a water-course. In the course of the 
trial, which proceeded in the usual 
manner, a certain Sdb-Inspector of Police 
was examined as a witness for the prose- 
cution, he was cross-examined at consi- 
derable length by the defence. Now, it 
would seem that the defence wished to 
call this Sub-Inspector either as a defence 
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witness or for the purpose of what was 
in effect further cross-examination : and 
on the 28th of January last it seems that 
the Magistrate at that time was ready 
to agree that this should be done. At a 
later stage, however, namely, on the 9th 
of February he altered his view. The 
note in the order sheet of the 28th of 
January last, so far as it is here material, 
reads : “The defence prays that Sub-In- 
spector of Sahar who had been summoned 
Ims not turned up to-day and his evidence 
is necessary. Summon him afresh.'* The 
Magistrate s note on the 9th of February 
last reads : “ The defence filed a petition 
that the Sub-Inspector is not forth-com- 
ing to-day and that his examination is 
necessary as a defence witness. It ap- 
l)ears that he was examined as a prosecu- 
tion witness (No. 5) and he was cross- 
examined afe length by the defence side. 
I have already granted two adjournments 
for this, and I cannot wait any longer for 
time now. 

Now it is suggested that this action 
taken by the Deputy Magistrate is illegal. 
The Deputy Magistrate, in his e:^planation 
which appears to be dated about tlm 28th 
of May last, says : 

The Sub-Inspector in question was exa- 
mined as a prosecution witness (No. 5) 
on 3-1-25. 

Charge was framed against the accused 
on 14- J -25, and the accused persons ]i ad 
ample opportunity of cross-examining 
the Sub- Inspector before charge and 
after the charge. 

The Sub-Inspector was cross - ex* 
amined at great length by the defence 
side on 15-1-25, and then discharged. 

Technically speaking, the Sub-Inspector 
could not have been summoned as a defence 
witness, under such circumstances. 
He could have only been summoned 
under S. 257, Criminal P, C., for further 
cross-examination, on tlie discretion of 
the C(purt, if the Court was satisfied that 
it was necessary. But no such necessity 
appears to have been mentioned in the 
petitions of the accused, dated 28-1-25 
(vide flag A) and 9-2-25 (vidb flag B). 
Even then I had granted two adjourn- 
ments for this. But the Sub- Inspector 
was not available. So I did not think it 
proper to drag on the case any more, 
thereby causing delay in the administra- 
tion of justice,” 

Now the defence applied to tlie Ses- 
sions Judge of Shahabad upon this point 
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nnd the learned Sessionn Judge dealt with 
the matter on the 17th of March last. 
It is ijerhaps useful to refer to what the 
learned Sessions Judge has said in his 
judgment. It reads : “ On behalf of the 
l>etitioners it has been urged that 
once the Magistrate had directed that the 
police Sub’Inspector should be re^called 
for cro^s'exatnination after the accused 
had entered on their defence, he was 
hound to insist, on his appearance. The 
proposition so stated is not without 
force. But in this case the petitioner had 
had an opportunity of cross-examining 
the Sub-Inspector before the framing of 
the charge and had cross-examined him 
at some length after the charge had been 
framed. Tlie attendance of the Sub-In- 
spector therefore was not to be compelled 
unless it was necessary for the purpose 
of justice. It appears that his non-at- 
tendance on the first date, 28th January 
192o, was due to the fact that ho never 
received the summons till 31-1-25 (the 
application for his attendance made by 
the accused was tiled so late as 23rd Janu- 
ary 1925) and that it was due on the 
second date, 9th February 1925, to his 
inability to attend the Court owing to 
an accident. It is now said that the 
petitioners wished to (luestion this 
officer for the purpose of finding out 
whether lie had observed any sign of the 
placing of the karah in, or of the removal 
of the karah from, the pyne, a (luestion 
of importance which they had omitted 
when tlio officer was cross-examined. 1 
have consulted the record of the case, and 
am douhtful whether the Sub-Inspector 
could have afforded useful assistance to 
the Court on th/s point. There is no 
doubt bub that pyne was blocked and 
that of tlie materials used for this pur- 
pose bamboos and paddy bundles formed 
a part , there is corroboration here of the 
prosecution story. I am not satisfied that 
this is a fit case for interference.” 

I entii’ely agree with what the learned 
Sessions Judge has written. The ques- 
tion of the sauce-pan appears to me to 
be one of very alight importance. As the 
learned Judge has pointed out, the princi- 
pal matter was the blocking up of the 
pyne with various materials and what 
assistance could seriously have been af- 
forded to the defence by the police 
officer’s remarks upon a sauce-pan it is 
difficult to gather. Did I in the least 
think that the applicants had been in any. 


way pr^Judicedtby wbitb has taken place I 
should have no hesitation in interfering, but 
as it has in no way been shown or proved 
to me that there has been the least pre- 
judice a.gainst the applicants I do not 
think that it is proper that I should in- 
terfere. It may be said, as has been 
pointed out by the learned Sessions Judge, 
that as a general proposition it should be 
considered that once a Magistrate has 
given orders that a certain witness should 
be called he should take such steps as 
may be necessary and ix)ssible to enforce 
his attendance. I, however, am not pre- 
pared to assent to the suggestion that in; 
no case it is possible for the Magistrate,! 
if he comes to the conclusion that thel 
attendance of the witness is not really 
necessary, to dispense with that person's 
attendance. In this case the circum- 
stances were such that I think he was 
not only competent to dispense with this 
Sub-Inspector's further attendance, but 
that he was right in so doing. 

The application, therefore, will bo dis- 
missed. 

A i^plicati on d ism iss ed . 
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MrLLICK AND Kulwant Sahav, JJ. 

Badri Sahu and others — Decree- holders 
"'Appellants. 

v. 

Pandit Peare Lai Misra and others — 
Judgment-debtors — Respondents. 

Miscellaneous Appeal No. 58 of 1925, 
Decided on 23rd October 1925, against 
an order of the Sub-J., Muzafferpur, D' - 
22nd December 1924. 

>Sc Civil P. C., O. 21, Hr. G6 a7id 12— Price hv 
froclavvatlon Is not aii exact estUncUe-^Courl, 
cannot compel decree-holder to bid up to or higher 
than the proclaimed price. 

There is no provision of law compelling the 
decree-holder to bid up to any sum that may 
be fixed by the Court. The valuation in the 
sale proclamation is intended primarily for the 
protection of the judgment-debtor and for giving 
information to the bidders at the auction sale. 
It is in no sense intended to be an exact estimate 
of the value of the property, and if in a *ale 
properly published and conducted, the highest 
bid, whether of the derfree-holder or any other 
person, is some figure below the figure given in 
the sale proclamation, it is not competent to 
the Court to compel the decree-holder to bid 
higher than that highest bid. [D. 141, C.'l] 

Lakshmi Narayan Singh — for Appel- 
lants. 
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MuUick, J.-Ko one appears to oppose 
this appeal. It api)ears that the decree- 
holder valued the property for the pur- 
poses of sale proclam itiion at R 5. 1,600. 
At the sale the decree-holder bid up to 
Rs. 600, but the Munsif declined to allow 
him to purchase the property unless he 
bid up to Rs. 1,300. As the decree-holder 
was unwilling to do so the sale was 
not held and the execution case was 
dismissed. The decree-holder then ap- 
])ealed and the Subordinate Judge who 
heard the api:>eal agreed with the Munsif. 
The present second appeal is preferred 
by the decree-holder. 

There is no provision of law comjjel- 
ling the decree-holder to bid uj) to any 
sum that may be fix:ed by the Court. The 
valuation in the sale proclamation is 
intended ])rimarily for the protection of 
the judgment-debtor and for giving 
information to the bidders at the auction 
sale. It is in no sense intended to be 
an exact estimate of tlie value of the 
projrerty and if in a sale, properly 
published and conducted, the highest bid, 
whether of the decree- holder or any other 
person, is some figure below tlie figure 
given in the sale proclamation, it is not 
competent to the Court to compel the 
decree- liolder to bid higher than that 
highest bid. 

The order of the Subordinate .ludge 
will be set aside and the appeal will )je 
decreed and the decree-holder’s hid ot 
Ks. GOO must be accepted. 

Kulwant Sahay, J.— 1 agree. 

Appeal alloiccd. 
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Das and Adami, JJ. 

Ifixata Barn Modi and a?io!':cr— 
Defendants — Appellants. 

V. 

Fogal Bam — Plaintiff —Respondent. 

Appeal No. 98 of 1922 Decided on 3rd 
November 1925, from a decision of the 
Sub-J., JBazaribagb, D/* 2lst January 
1922V 

(a) Civil P. C’,, 0. 20,* P. 12 — Decree for iitesne 
profits passed — Application for ascertainment 
cannot be dismissed. 

After decree for possession and mesne profits 
hag bean passed, the proceedings for the ascertain- 
ment of mesne profits canuot be dismissed, for the 


di‘>mi$sal of those proceedings would cpeiateasa 
dismissal of the suit itself. Dismissal of such 
proceedings ultra vires : A. I, It IS‘24 P. C. 

FoP [P. 142. C. 2] 

(6) CfvllP.C., O. 20, P. P2-~AppHcaf:on for 
me^ne piofUs — Lair of limitation docs 'mt applij^ 
An application for mesne profits is an applica- 
tion in the suit itsalf and the law of limitation 
has no application to it so long as the suit is a 
pending suit. [1^ 142, 0. 2, P. 141, C. 1] 

Sultan Ahmei S, N, Dutt — for 

Appellants. 

S, M, Mullick an 1 B, 0, Dc — for 
Respondent.* 

Dai, J. — On the 2oth August 1915 tlio 
Ramgarh Raj obtained a decree for i)os- 
session of certain properties, for mesne 
profits up to the date of the decree “ at 
the rate of the rent fixed in the lease 
with interest thereon rft the rate speci- 
fied in the said lease ” and for subsequent 
profits “ at the full rate recoverable 
under the law.” The Ramgarh Raj ob- 
tained possession of the properties on the 
22nd February 1916 and it therefore be- 
came entitled to mesne profits at the rate 
of I’ent np to the 25t]i August 1915 and 
at the full rate from the 25th August 
1915 to the 22n(l February 1916. 

On the 23rd December 1915 tlio Raj 
presented an application for execution 
claiming Rs. 2,866-11 as mesne profits 
for eleven years up to the date of the 
decree and Rs. 3,069*11-9 as mesne profits 
from the date of tim doci'ea up to the 
23rd December 1915*. The application 
was ))V03ented as a simple application for 
execution of the decree, the Raj and its 
legal advisers having overlooked the fact 
that updev tlie Code of Civil Proeb- 
dure of 1908 ascertainment of mesne pro- 
fits was a proceeding in the suit itself. 
Certain proceedings were taken and cer- 
tain properties of the judgment-debtors 
were sold in this execution ; but an objec- 
tion havingvbeen taken the sale was set 
aside on the 8th December - 1917 and the 
decree-holder was directed to file fresh 
execution. On the ^ 13th August 1919 
another exec\ition case was started by the 
Raj. On the 11th November 1919 this 
was rejected as infructuous, because cer- 
tain substitutions had not been effected. 
On the 7th March 1920 the third execu- 
tion" case was started. The judgment- 
debtors now for the first time raised the 
objection that mesne profits could not be 
ascertained in execution and that there 
was no application for ascertainment of 
mesne profits and that the application for 
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execution could nofc be converted into an 
application for ascertainment of mesne 
profits. On the 17th April 1920 the 
Court dismissed this application as barred 
by limitation. The Court also held that 
the proceedings could not continue, 
as mesne profits had not been ascer- 
tained which must be ascertained in 
a proceeding in the suit itself. The deci- 
sion of the Court on the question of limi- 
tation was subsequently set aside by that 
Court on review and that decision was 
upheld by this Court. Having regard to 
this decision Fogal Ram, who meanwhile 
had purchased the decree from the Raj 
instituted the present proceedings on the 
29th April 1920 for the ascertainment of 
mesne profits. His application has ^c- 
ceeded and the judgment-debtors appeal 
to this Court and they contend that 
having regard to the previous orders, 
namely, those passed on the 8th December 
1917, llth November 1919 and the 17th 
April 1920, the present application was 
not maintainable. The matter was heard 
before my learned brother and myself on 
the 5th May 1925 when we delivered 
judgment agreeing with the contention of 
the appellants. Mr. B. C. De thereafter 
appeared before us before we had signed 
the judgment and he asked for • permission 
to argue the matters again before us. 
We acceded to the request and we have 
heard the parties fully to-day. In my 
oi)inion, having regard to the argument 
which have bean advanced before us to- 
day, we must affirm the decision of the 
lowei^ Court a^4 dismiss this appeal. 

The short po^ht which falls to be consi- 
dered is whether there is any power in a 
Court to dismiss an application for ascer- 
tainment of mesne profits. It is conten- 
ded before us by Mr. Susil Madhab Mullick 
that a decree having been passed for as- 
certainment of mesne profits it was not 
competent to the Court at any stage to 
dismiss those proceedings, it being 
beyond tlie power of a Court to dismiss a 
claim which had alredidy been deGi;eed ; 
and it was contended that if the previ- 
ous applications be regarded as applica* 
tions for the ascertainment of mesne pro- 
fits, then the dismissal of those applica- 
tions were from one point of view illegal 
and that in any case they could not pre- 
vent the decree-holder from inviting the 
Court to carry into effect the decree of 
the High Court dated the 25th August 
1915. This view is supported by the deci- 


sion of the Judicial Committee in 
Lack mi Narain • Marwari v. Balmakund 
Marwari (l). That decision was pro- 
nounced in a suit for partition. A pre- 
liminary decree for partition was made 
and all that remained to be done was to 
carry the partition into effect. The Sub- 
ordinate Judge accordingly fixed a date 
for hearing the parties as to how the 
partition was to be effected and gave 
them notice ; hut the plaintiff did not 
appear on the date fixed and thereupon 
the Subordinate Judge dismissed the suit 
for want of further proceedings. With 
reference to what was done by the Sub- 
ordinate Judge, their Lordships said as 
follows . “ After a decree has once been 

made in a suit, the suit cannnot be dis- 
missed unless the decree is reversed on 
appeal. The parties have, on the making 
of the decree, acquired rights or incurred 
liabilities which are fixed, unless or until 
the decree is varied or set aside. After a 
decree any party can apply to have it 
enforced and then their Lordships said 
this : “ If, for instance, the Subordinate 

Judge has made an order adjourning the 
proceedings sine die, with liberty to the 
plaintiff to restore the suit to the list on 
payment of all costs and Court-feee 
thrown away, it would have been a per- 
fectly proper order.'* 

Now it seems to me that this case 
decides the present controversy between 
the parties. The decree of the 25th 
August 1915 in terms gave a decree to the 
plaintiff for mesne profits. There was, 
therefore, a valid decree which was ope- 
rative and which the Court had to carry 
into effect. That decree was not set aside 
and it seems to me that the proceedings 
for the ascertainment of mesne profits 
could not be dismissed, for the dismissal 
of those proceedings would operate as a 
dismissal of the suit which had already 
been decreed by the Calcutta High Court. 

The question only arises as it is con- 
tended before us that although in form 
the previous applications may have bean 
applications for execution of decree, 
in substance they were applications for 
ascertainment of mesne profits. I hold 
that if they were applications for the as- 
certainment of mesne"' profits, their dis- 
missal was ultra vires and . that it was 
open to the plaintiff to ask the Court to 
ascertain the mesne profits. Iti is' well 
establishe d that an applicafeoii fot mesne 
(if A. I. R, 1924 P. C, ioS. 



1926 DEONAiiiYAN V. Ram Pbasad (Bucknill, J.) Patna 143 


profits is an application in the suit itself 
and that the law of limitation has no 
application to it so long as the suit is a 
pending suit, 

Mr, Sultan Ahmed ingeniously argued 
before us that a distinction should be 
drawn between a suit and a claim which 
may be involved in the suit. He admits 
that the suit having been decreed it was 
not in the power of the learned Subordi- 
nate Judge to dismiss the suit ; but he 
contended before us that the claim for 
mesne profits stood on a different footing. 
I am unable to agree with this conten- 
tion. The only part of the suit that 
remained was that dealing with the ques- 
tion of mesne profits payable to the 
plaintiff ; and in any view the claim for 
mesne profits had in distinct terms been 
decreed by the Calcutta High Court, and 
that being so, that claim could not be dis- 
missed by the learned Subordinate 
J udge. 

I would accordingly dismiss this ap- 
peal. There wdll be no order as to costs. 

It was brought to our notice that the 
lease does not provide for the payment of 
any interest. That being so, the plain- 
tiff will be only entitled to mesne profits 
at the rate of rent fixed in the lease up 
to the date of the decree. 

Adami, J. — I agree, 

A ppea I (1 ism issed. 


A. I. R. 1926 Patna 143 

BUCKNIIili AKD Ross, JJ. 

Deonarayan Si ng /i — Jud gme n t -de btor- 
Appqllapt. 

* V. 

2?aw Prasad and anothei — Decree-hol- 
ders — Responden ts. 

Appeal No. 52 of 1925, Decided on 19th 
June 1925, from the appellate order of 
the Dist. J., Gaya, D - 18th December 
1924. 

Llviltatim Act, Art. 1^2-^Setting a^ld(* of sale 
under 0. 21^ R. 90, Civil P.jC.— Second application 
for execution after the setting aside of scde Is IrC 
continuation of the first one in which sale was 
held — Deeree-holder' s right revives on the date of 
setting aside the sale. , . . 

A landlord decree-holder applied fpr execution of ' 
a rent-decree when the Executing Court held that 


the execution should proceed as on the basis of a 
money-decree and not as a rent-decree. It pro- 
ceeded in that way, and the sale of certain’ property 
of the judgment-debtor was actually confirmed and 
the case was dismissed on lull satisfaction. On the 
same day, the judgment-debtor put in a petition 
to set aside the sale under the provisions of 0. 21, 
R. 90, and eventually the sale was set aside ; the 
decree-holders then applied once more to execute 
their decree as a rent -decree. 

Held: that the second application should be trea- 
ted as a continuation of the preceding application 
inasmuch as the prayers in both were to execute 
the decree as rent-decres and further that tho 
decree-holder’s right to execute the decree revived 
on the dav the sale was set aside. 

[P 142 C 2, P 144 C 1] 

S. N, Boy — for Appellant. 

Ragho Prasad — for Respondoiits. 

Bucknill, J . — This was a second ap- 
peal, The appellant was a judgment- 
debtor in a suit brought by the respon- 
dents who were decree-holders. The pre- 
sent appeal arises out of certain execution 
proceedings. Apparently as long ago as 
24th July 1920 the respondents obtained 
a decree against the appellant. On the 
21st May 1923 the decree-holders pre- 
sented a petition for execution, and on the 
19th Novemlj^er 1928 it would appear that 
a sale took place of the property. I may 
say that it would seem that this decree 
was obtained by the respondents as co- 
sharer landlords and notice had been 
issued by them against other cosharer 
landlords under the provisions of the 
Bengal Tenancy Act. For some reason 
or other this notice was stated not to have* 
been properly served and thd Munsif, 
before whom the matter in ejeeoution chen 
was, insisted that the execution should 
proceed as a money-decree and not as a 
rent-decree. It appears to have p^roceeded 
in that way. The sale was actually con- 
firmed, on the 20th December 1923 and 
W 0 are told that the case was dismissed 
on full satisfaction. However, according 
to the ,information before us, on the same 
day, (that is on the 20th December 1922), 
the judgment-debtor put in a petition to 
set aside the sale under the provisions of 
O. 21, R. 90. Now, we are told that the 
ground upon which it was a^ked that the 
sale should be set aside was that the 
price in the sale proclapiation at which 
the property was valued was not adequate. 
Eventually, on the 8th March 1924, the 
sale was set aside, and on the 24th of the 
same month the decree-holders then ap- 
plied once more to execute then' decree. 
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They still a^skecl to execute tlie decree in 
precisely' the same minner as they had 
asked to execute it in the first instance, 
niiraely, as a rent-decree. Now to this 
the judgment-debtor objected on the 
principal ground that the application was 
more than three years from the date of 
the original decree. As I have said, the 
original decree was dated the 24th July 
1920, the first application for execution 
was dated the 21st May 1923 and this 
last application for execution was dated 
the 34th March of last year. Now, the 
decree-holders have maintained that 
limitation does not apply. They contend 
that the present applicition should ])e 
treated as essentially a continuation of 
the preceding application. The Munsif 
of Gaya, after hearing the parties, came 
to the conclusion that this present ap- 
])lication was rightly to be regarded 
as a continuation of tlie preceding one 
and accordingly, by his order dated 
the 26th July 1921 disallowed the objec- 
tion which liad been made to the present 
application for execution. The judgment- 
debtor appealed from this decision to the 
District Judge of Gaya, who on the 18th 
December, con firmed the Munsifs decision. 
Now, before the District Judge, it would 
seem that not only was this point as to 
the present application being not in con- 
tinuation of the previous applicition urged 
hut also that the present application was 
not of the same character as the first 
iipplication. 1. think it is simplest to deal 
with the latter of these two questions 
first. 

it is quite clear that the first appli- 
cation for execution was an application to 
execute the decree as, a rent-decree. It 
weems true that owing to the decision of 
the Munsif at that time, and owing to the 
fact that he found that there had been 
some failure of service on the coaharers, 
the actual decree which \yas executed 
was a money -decree, but, as has been 
pointed out by the learned District Judge, 
the present application for execution is to 
renew the application for execution as a 
rent-decr66 and not as a money-decree, 
and 1 presume that the service will bo 
properly effected upon this occasion. I 
am, therefore, unable to see how it can 
be seriously ' contended that the first and 
the second applications are not the same. 

With regard to the first point : 1 think 
that it is important to observe that during 
all material ])erio(l9 under consideration 
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the decree-holders had de facto and de jure 
obtained the realization of their decree. 
It wa5 not until the 8th March 1921 that 
it was ])ossible for them to have taken 
any further step. According to the posi- 
tion as it then stood their claim had been 
satisfied by a sale of the property. It was 
not until that satisfaction wms negatived, 
as I have just mentioned, that he was 
. in a different position. He could have 
taken no step in the interim to apply 
for further execution or for a renewal of 
execution ; for, had he done so, he vrould 
obviously have been met with the re- 
joinder that as matters stood his decree 
had already been realized in full satisfac- 
tion ; that he should be prevented when 
the sale was set aside from applying to 
obtain what was justly due to him by 
execution would obviously to ray mind be 
a gross inequity. 

flowever, the learned advocate, who 
lias ai)pearecl for the appellant here, lias 
suggested that the present application is 
not in law a continuation of the preced- 
ing application. 1 should like, however, 
to ])oint to a case which has been decided 
in this Court: Kaniz Zohra v. Syayn 
Risen (l), in which the ])osition w'hich 
obtains here, except in one point, to which 
1 propose ]>resently to refer, was there 
substantially the same. In that case 
decided by the then Chief Justice (Sir 
Edward Chamier) and Mr. Justice Jwala 
Prasad it would appear rhat a decree had 
lieen obtained by the .plaintiff in a suit on 
the 20th June 190o. In August 1906 the 
first application for execution was made. 
It would seem that this application for 
some reason was dismissed ; probably, (al- 
though it is not clear from the report) 
because it was not proceeded with. A 
second application was made; in July 1909 
and the judgment-debtor’s immovable 
property was sold in satisfaction of the 
debt on the 14th December 1909. But 
on the 12th February 1910 the sale was 
800 aside at the instance of the jiidgmont- 
debtor ; on what ground I do not find it 
stated. On the 10th December 1912 the 
decree- holders made their third and last 
application asking the Court to sell the 
identical property in satisfaction 6f their 
decree (which, of course, , still subsisted) 
which had been sold on the 14th Decem- 
ber 1909. It was contended in that case 

(1) [19171 2 Pat. L. J. 115^P. L. W. 7.^ 
(1917) P. H. 0. C. 133. 
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by the judgment-debtor, who objected to 
the proposed third application for execu* 
tion, that the application could not bo 
regarded as a continuation of the preced- 
ing application and that it was out of 
time. The learned Chief Justice, in refer- 
ring to this argument has dealt with the 
position as it appears to him to exist in 
cases' where this same difficulty arises as 
it often must. He remarks : — 

“ It may often happen that proceedings 
taken upon an application for execution 
remain pending in an original Court 
or appeal for several years and may 
result in an order setting aside a sale of 
immovable property many years after 
the application for execution was presen- 
ted and many years after any of the dates 
indicated in the third column of Art. 182 
of the First Schedule of the Limitation 
Act. This has often been jxiinted out by 
the Courts, and in order to get over the 
■difficulty some Courts have held that a 
subsequent application should be treated 
as an application made in continuation of 
the application made before the sale, and 
other Courts have held that such an appli- 
cation is governed by Art. 181 of the First 
Schedule to the Limitation Act, and that 
the decree-holder is entitled to three 
years from the date on which the sale is 
set aside within which to make a further 
application. It seems certain that the 
Legislature could not have intended that 
further execution of a decree should be 
X)revented by the fact that execution pro- 
ceedings remained pending in the Courts 
for many years.” 

I think (if I may be permitted to say so) 
that those words express the equitable 
views of the position which should obtain 
in a case such as that which is now before 
us. The learned advocate for the appel- 
lant has suggested that although the re- 
marks, to which I have referred, of the 
then Chief Justice of this Court may be 
applicable to what he calls execution 
under the general law, they are not ap- 
plicable to cases where the execution re- 
lates to suits which fall within the ambit 
of the Bengal Tenancy Act. He points to 
S. 29 of the Limitation Act and shows 
how it indicates in sulyCl. (b) of Cl. (l) 
that “ nothing in the Limitation Act 
shall affect or alter any period of limi- 
tation specially prescribed for any suit, 
appeal or application by any special or 
local law now or hereafter in force in 
British India.” He points to the Bengal 
3926 P/19 & 20 


Tenancy Act and in particular to Item 
No. 6 of Part III, Sch. III. He observes 
that there i^ a period of limitation given. 
I may point out that clearly the period 
which is there given is one of three years. 
This period refers to an application made 
under the Act in a suit between landlord 
and tenant and not being decreed for a 
sum of money exceeding Rs. 500. Now 
he points out that in this case the sum 
did not exceed Rs. 500. He then refers to 
the times from which the period of limi- 
tation begins to run. They are (l) : the 
date of the decree or order ; or (2), where 
there has been an appeal, the date of the 
final decree or order of the appellate 
Court ; or (3), where there has been a re- 
view of judgment, the date of the decision 
passed on the review. Ho suggests that 
in the case of setting aside of an execu- 
tion proceeding, (that is to say, in this 
case the sotting aside of the sale which 
has taken place in an execution proceed- 
ing), none of those throe categories (except 
perhaps the first) apply. Whether this is 
so or not (that is to say, whether it may 
come under sub- 8. (3) or not) does not to 
my mind matter. If there was no pro- 
vision in this Part III, Sch. Ill, for a case 
such as that which is before us, then it 
seems clear that S. 29 of the Limitation 
Act has no application and the matter 
falls within the provisions of the ordinary 
law as has been laid down by the late 
Chief Justice of this Court in the case to 
which I have referred. Obviously it 
would be a matter of the greatest hard- 
ship if, in circumstances such as those 
which have been disclosed in the present 
case, a decree-holder, not clearly through 
his own fault and certainly not by fraud 
but for one reason or another, should have 
his sale, which has been carried out in 
execution of his decree under which he 
was entitled to recover from the judgment- 
debtor what was due to him, set aside, and 
should on that account be prevented from 
eventually recovering by further execution 
proceedings the sums to which he was 
entitled. In my view, therefore, the Dis- 
trict Judge and the Munsif were quite 
right in the orders which they made. 

The appeal must, therefore, bo dismissed 
with costs- 

Ross, J. — I agree. 

Appeal dismissed^ 
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Bucknill, J. 

Sheo Char an Sincjti — Decree-holder— 
Petitioner. 

V. 

Kishno Kuer and ajiother — Judgment- 
d ebtors — Opposite Party. 

' Civil Revision No. 95 of 1925, Decided 
on 4th June 1925, from an order of the 
Dist.-J., Gaya, D/- 16th February 1925. 

^{C Civil P. 0., O. 21, Rr. 66 and 12— Auction- 
purchaser^ whether decree-holder or not, cannot be 
compelled to bid higher than or up to the pro- 
claimed price. 

There is no legal necessity for a bidder at an 
auction-sale, whether he be a decree-holder at 
whose instance the property is being put up for 
sale or whether he be an outside person, to pur- 
chase the property at the full price at which it 
may have been valued in the sale proclamation. 
On the contrary it would seem that after all 
the value of the property which is thus put up 
to auction is really only that which it will 
actually fetch at that auction assuming of course 
that there is no fraud or malpractice with regard 
to the bidders and that the sale has been reason- 
ably and properly made public. (P.14C,0.2.] 

Brij Kishore Prasad — for Petitioner. 

Siva Nandan Bai—ior Opposite Party. 

Bucknill, J. — This is an application 
in Civil Revisional Jurisdiction made to 
this Court under somewhat curious cir- 
cumstances. 

The applicant obtained a decree for 
rent against the opposite party here in the 
Court of the Munsif of the 1st Court 
of Gaya. Having obtained his decree 
he then applied for execution. It would 
seem that there were four properties 
which were put up for sale and the Court 
allowed the decree-holder (that is, the 
applicant here) to bid for the properties 
at the sale. There seems no doubt that 
the valuation which was put on the 
properties was, that the first was put at 
Rs. 46, the second at Rs. 1,470, the chird , 
at Rs. 3,075 and the fourth at Rs. 55. 
There is nothing on the record or before 
me to indicate in any way that the sale 
proclamations were not duly published 
and in fact on the 21 at January last the 
sale was proceeded with. It would 
appear from the record that there were 
other bidders besides the decree-holder. 
Now the Munsif made a curious order on 
the 22nd of January, that is to say, the 
day after the sale. He placed in his 
order-sheet the following words : 


“Decree-holder did not bid for the 
valuation fixed by the Court. The case 
is dismissed, vide order passed on the 
sale proclamation.” 

. When we turned to the sale proclama- 
tion we saw that the note or order there 
teads : 

“ The decree-holder does not wish to 
bid up to the value fixed by the Court. 
The property on sale is 28’45 acres 
Nakli, Bhaoli and Belagan lands. The 
decree is for Rs. 566-9. He wants* to 
purchase the property for a nominal 
value. This cannot be allowed, as the 
decree-holder did not care to bid for more, 
so I dismiss the case.” 

Now it is very difficult to see how on 
the language of these two orders it was 
really altogether open to the Munsif to 
adopt the course which he did. I do 
not know that there is any legal neces- 
sity for a bidder at an auction-sale, 
whether ho be a decree-holder at whose 
instance the property being sold is being 
put up for sale or whether he be an 
outside person, to purchase the property 
at the full price at which it 
may have been valued in the sale procla^- 
mation. On the contrary it would 
seem that after all the value of the pro- 
perty which is thus put up to auction is 
really only that which it will actually 
fetch at that auction assuming of course 
that there is no fraud or malpractice 
with regard to the bidders and that the 
sale has been reasonably and properly 
made public. I have no doubt that there 
is a good deal of force in what is urged 
by the learned vakil who appeared for 
the opposite party, namely that owing to 
there being a number of sales conducted 
on the same day it was not very feasible 
for the Munsif to have recorded at great 
length his reasons for his order in the 
order-sheet. There is nothing except the 
suggestion contained in the order which 
is endorsed on the sale proclamation 
where the Munsif says that the decree- 
holder wants to purchase the property for 
a nominal value which leads one to 
suppose that there was anything improper 
or wrong in the way in which the sale had 
been made public** or in the wjfy in which 
the bids took place. On the other hand,, 
there is certainly this to be said in favour 
of the Munsif s view, namely, that so far 
as the second property was concerned the 
amount which was in feet bid was a very 
trifling one compared with the value 
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which Was put upon the property in 
itself. In that instance it will be 
observed that whilst the value was 
Rs. 1,470 the price bid was Rs. 282. As 
regards the third property put up for sale 
the difference was very much worse ; for, 
there, whilst the value was Rs. 3,075 the 
bid for it was Rs. 231. What I think the 
Munsif should have done was to have 
expressed his views as to the unsatis- 
factory nature of the sale in clearer ternis 
and to have given his reasons which 
ought to be substantial ones for declining 
to proceed with the sale. I do not think 
that the reasons which he has given are 
good reasons for dismissing the execution 
case ; for so far as we can see, the decree- 
holder had done nothing really wrong in 
refusing to bid up to the total value 
which had been fixed on the property. 
I think the Munsifs order should have 
been, after having set out his reasons, to 
have ordered that there should be an 
issue of a fresh sale proclamation under 
circumstances of proper publicity which 
would ensure that at the next auction 
when the property should be put up for 
sale there should be suitable bidders. 
Under such conditions no doubt the pro- 
perties would fetch whatever they wore 
really worth and what the public was 
ready to pay for them. It may be said with 
regard to the first apd fourth properties 
that the prices which were offered were 
substantially equivalent to the prices at 
which the two properties were valued 
and that is certainly so. At the same 
time these two properties are of very 
little account aggregating just Rs. 101 
in value. It does not, therefore, seem 
desirable to split these two properties 
away from the other two or to regard the 
two properties entirely separately. 

I should mention that after the decision 
by the Munsif it would seem that the 
decree-holder preferred some sort of 
appeal to the District Judge of Gaya. 
What exactly happened before the Dist- 
rict Judge it is difficult to understand. 
From the order-sheet of the 5th February 
there seems to be a note by the serish- 
tadar saying^ that the order complained 
of is not appealable (vide 0. 43, R. 1 
and S. 104, Civil P. 0. ). On the same day 
the District Judge minutes : “ Put up in 
presence of pleader.’* No date is men- 
tioned as to when it should be put. But 
on the 16th February we get an order 
of the District Judge ; “ Pleader absent. 


File.** Whether this is tantamount to 
the dismissal of the appeal or w’hether 
this is tantamount to the adjournment of 
it I do not know. However to my mind 
the conclusion is after all the same, for 
although the matter has come up to this 
Court by way of complaint against what 
appears to have been the serishtadar's 
order of the 5th February, there is also 
a complaint quite clearly made that the 
order which the Munsif passed on the 
22nd January was illegal. I have no 
hesitation in coming to the conclusion 
that the order which was passed by the 
Munsif on the 22nd January is an 
unsatisfactory one. 

It must be set aside and the Munsif 
ordered to re-irlstate the execution cases 
to direct that a new sale proclamation 
shall be issued and that such precautions 
should be taken with regard to the 
publicity of the conditions under which 
the sale will be held so as to ensure that 
a reasonable and proper sale will be held 
upon the date fixed. There will be no 
order for costs in this application. 

Order set aside. 


^ A. I. R 1926 Patna 147 

Adami and Sen, JJ. 

Ilitendra Singh and others — Peti- 
tioners. 

v. 

Maharajadhiraj of Darbhanga — Oppo- 
site Party. 

Application for refund of excess Court- 
fees paid on the Memorandum of Appeal 
in First Appeal No. 206 of 1920, Decided 
on 10th June 1925. 

^ CouH’-Fees Act (7 of 1870), S. 5 — Appeal 
wrongly assessed by Taxing Officer — Refund of 
Court- fees cannot he ordered by the High Court. 

The High Court has no power to interfere with 
the order passed by the Taxing Officer regarding 
the amount of Court fees. Kis order though 
wrong, is final and there is no power of appeal, 
review or revision against it : [.4. J. B, V32Z*Patna 
137 and A. 1. B. 1924 Patna 310, Bef.] The appel- 
lants may, however, apply, to the Board of 
Revenue to grant a refund or some alleviation 
in the matter. [P.148, C.l} 

S. M. Mullick and L. K. Jha — for Peti- 
tioners. 

Sultan Ahmad — for the Government. 

Judgment. — This is a petition for the 
issue of a sertificate by this Court for the 
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refund of Bs. 2,427*8, paid as Court-fee 
on a Memorandum of Appeal filed before 
this Court. 

The petitioners filed a suit on the 24th 
July 1918, paying a Court-fee of 
Es# 672-8. They lost the case in the trial 
Court and appealed to this Court, paying 
again the same Court-fee as had been paid 
on the plaint. The matter was reixirted 
by the Stamp Beporter to the Taxing 
Officer and the Taxing Officer decided 
that the Courb-feo due on the Memoran- 
dum of Appeal was Bs. 3,000, and the 
petitioners accordingly paid the deficit. 

When the appeal came before a Bench 
of this Court the matter of the Court-fee 
payable on the plaint was considered and 
it was decided that that Court- fee of 
Es. 572-8 was sufficient. 

It is now claimed that by reason of the 
decision of a Bench of this Court the 
petitioners arc entitled to a refund of 
Rs. 2,427-8. 

It has been settled by this Court in a 
series of decisions, namely, Iia7fi Selcliar 
Prasad Singh v. Sheonandan Duhey (l) 
and Sheopujan Eat v. Keslxo Prasad 
Singh (2) ; as well as in the case of Earn 
Sumran Prasad v. Gohind Das (in the 
matter of an application in First Appeal 
No. 189 of 1922); that in a case like 
this, this Court has no power or jurisdic- 
tion to interfere with the order passed by 
the Taxing Cflicer which is final and 
against which there is no y>ower of appeal, 
review or revision. These cases conclude 
the matter and prevent us from interfer- 
ing or in any way holding that the 
decision of the Taxing Officer was in- 
3orroct, and his decision must stand. We 
have, therefore, no power to order a refund 
of the Rs. 2,427-8. 

The petitioners are entitled to some 
sympathy owing to the dififerenSe in the 
decision between the two authorities and 
the best that they can do is to move the 
Board of Revenue to grant a refund or 
some alleviation in the matter, 

^Phe appliction is rejected. 

Application rejected. 


(1) A. I R. 1928 Patca 187. 

(2) A. T. R. 1924 Patna 310. 
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Adami and Bucknill, JJ. 

G. 1. P. Eaihvay — Defendant — Appel* 
lant. 

V. 

Data Earn and another — Plaintiffs — 
Respondents. 

Second Appeal No. 126 of 1923, De- 
cided on 10th July 1925, against the 
decision of the District Judge, Saran, 
D/- 24th November 1922. 

ijc (a) Railways Act, S, 72 — Risk Note B is a 
specif contract complete in itself — Cmnpany 
mltting loss need not prove it. 

Risk Note B is the ordinary and most usual 
contract for the carriage of goods entered into 
between merchants and the Railway Companies 
in India. It is very simple in its language; it 
forms a complete special written contract bet- 
ween the consignor and Railway Company. The 
Railway takes the goods at a rate of freight 
lower than the ordinary rate ; in consideration 
for 60 doing the consignor undertakes to absolve 
the Company from all responsibility for any 
lo88, destruction, deterioration of or damage to 
the goods whilst in transit from any cause what- 
ever subject to the following exceptions. These 
exceptions provide that if a whole consignment 
(of one or more complete packages forming part 
of a whole consignment) is lost, then the .Com- 
jmny will bo responsible if the loas is due : (a) to the 
wilful neglect of the Railway administration ; or 
(b) to theft by its servants or agents or (c to 
wilful neglect of its servants or agents. Wilful 
neglect cannot be held under the contract to 
include ; (a) fire ; (b) robbery from a running 
train ; (c) any other unforeseen event (>r accident. 
Therefore in a suit by consignor the onus of 
proving that loss was occasioned under one 
of those exceptions contained in the contract 
under which alone the Company could be held 
responsible lies upon the plaintiffs. Although it 
is very difficult for consignor to prove what 
happened to the goods when in the Railway’s 
custody, the difficulty does not relieve a plaintiff 
from proving negligence on the part of the Rail- 
way’s servants. If the Company admits the 
loss, they need not prove it. Though the defen- 
dant Company fails to prove theft from the 
running train, the onus is still on the plaintiff to 
prove neglect or theft by Railway servants. 
The failure to prove theft from nuining train 
does not give rise to the inference that theft was 
committ^ by its servants : Smith Limited v. 
Great Western Railway Company, (1922) 1 A. C. 
178, Rel. on ; 46 Bom. 1201, Dlst. [P 150. 0 Ij 
ih) Railways Act, S. 12— Risk Note B signed — 
Consignor cannot go behind It and me under 
ordinary law. 

A plaintiff consignor cannot go behind his 
special contract (i»c., Risk Notef B).with the 
Company and sue the Company for damages for 
non ‘delivery under normal statutory liabilities 
as are imposed upon parties to a contract under 
the Contract Act and upon Railways as carriers 
under the Railways Act. [P. 160 0 iJ 

Md. Hasan Jan — for Appellant. 

B. N. Mitter — for Respondents. 



19St6 6. 1. P. Ry. v. Datti 

Buckaill, J .—This was a second ap- 
peal from a decision of the District 
Judge of Saran, dated 24th November 
1922; by which he modified a decision of 
the Munsif of Chapra, dated 16th March 
of the same year. The appellant was 
the Great Indian Peninsula Bailway 
through its agent in India ; this Company 
was the defendant in a suit brought by 
the plaintiffs (the respondents here) 
who are merchants of Chapra town. The 
plaintiffs* suit was of familiar type: 
their firm ordered a bale of cloth from 
a Bombay merchant ; it is admitted it 
was duly sent under Risk Note B and 
was duly placed in the appellant Com- 
pany's custody ; it is also common ground 
that it was never delivered. 

The plaintiffs sued the appellant Com- 
pany for the value of the goods lost 
(Rs. 869-14-9), the freight (Rs. 5-15). and 
loss of profit (Rs. 75) or Rs. 918-13-0 in 
all. They averred^ that they believed 
that the bale had boon lost through the 
negligence of the appellant Company's 
servants. 

The appellant Company pleaded vari- 
ous defences; they admitted the loss but 
alleged that it was duo to “ running train 
theft, " and that, therefore, they were 
absolved by Risk Note B from liability. 
The appellant Company, however, 'called 
no evidence whatever in support of their 
allegation of ‘‘ running train theft. ” 
Whether the plaintiffs' evidence proved 
any negligence on the part of the appel- 
lant Company or not was a matter of 
difference of opinion between the Munsif 
and the District Judge. 

The case, however, proceeded on the 
usual lines ; the plaintiffs tried to prove 
negligence on the part of the defendant 
Company, but all that their sole witness 
could aver was that he supposed that 
the Company's servants must have been 
.negligent Bteoause the plaintiffs had never 
received their bale of cloth. I need 
hardly say that such an assertion by itself 
is of no value as proof of negligence. The 
Munsif, therefore, holding that the plain- 
tiffs had failed to prove any negligence, 
dismissed their suit with costs. 

The District Judge, when the appeal 
came before Him, thoughtthat negligence 
should be inferred “ from all the circum- 
stauo^. " He, therefore, reversed the 
Munsif's decision and gave judgment for 
the plaintiffs for the price of the cloth 
with costs, but not for the alleged loss of 
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profit which he did not consider had been 
proved. 

It is important to ascertain on what 
grounds the District Judge arrived at 
this conclusion. In the first place he 
points out how impossible it was for the 
plaintiffs to prove what happened to the 
cloth when in the Railway's custody ; 
but this, though I may say at once that 
it is a constant difficulty in almost every 
case of this type, does not relieve a plain- 
tiff from proving negligence on the part 
of the Railway's servants. The District 
Judge next remarks that the Company 
alone c.in know what happened to the 
bale whilst in its custody and that, 
therefore, under S. 106 of the Evidence 
Act, the onus is on the Company of prov- 
ing what liappened to the goods ; but 
this view is contrary to all the Indian 
and English case-law and authority ; 
wide t e, Smith V, The Great Westertu 

Railway Co, (l) ; the onus of proving 
negligence in these cases lies on the 
plaintiff ; the Railway Company is not 
bound in law to assist the plaintiff to 
fasten liability on itself. The District 
Judge further observes that the whole 
consignment was lost and that although 
the Railway pleaded theft on a running 
train, it had made no attempt to prove 
any such theft ; and that therefore the 
onus of avoidance of liability lay, by this 
plea in defence, upon the Company ; it is 
possible that, more closely examined, 
there may be some force in this reason- 
ing, but I propose to deal with this point 
at a later stage. 

This District Judge then states that 
the plaintiffs could get no information 
from the Company as to what had hap- 
pened to the cloth ; bub this does not, 
according to the authorities, relievo the 
plaintiffs from proving negligence. The 
District Judge next remarks that, from 
the plaintiffs' evidence and the admitted 
facts in the 6ase, the only reasonable 
conclusion was that the loss was due to 
the negligence of the Company’s servants ; 
but I have already pointed out that the 
plaintiffs' testimony was of no evidential 
value ; whilst the only material admis- 
sions in the case were that the bale was 
^uly given ^to the Company's custody 
and was lost in a running train theft ; 
neither of which circumstances threw 
any liability on the Company. 

liP[l9^]TA: 0.1^8^9^^ kT bT 428^27 

Com. Cas. 247=38 T. L. R. 869. 
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Lastly, the District Judge seems to 
think that a plaintiff can in some man- 
ner go behind his special contract (i. e., 
Risk Note B) with the Company and sue 
the Company for damages for non-deli- 
very under such normal statutory liabil- 
ities as are imposed upon parties to a 
contract under the Indian Contract Act 
and upon Railways as carriers under the 
Indian Railways Act ; but this view again 
is, I fear, contrary to the best authority. 
There have been so many decisions on 
cases of this type reported in Indian law 
reports that I think it is as well to try 
and express 'very simply a few of the 
more important features which emerge 
from them. 

What is known as Risk Note B is, we 
are informed, tlie ordinary and most 
usual contract for the carriage of goods 
entered into between merchants and the 
Railway Companies in India. It is very 
simple in its language ; it forms a com- 
plete special written contract between 
the consignor and Railway Company. 
The Railway takes the goods at a rate of 
freight lower than the ordinary rate; 
in consideration for so doing the con- 
signor undertakes to absolve the Company 
from all responsibility for any loss, des- 
truction, deterioration of or damage to 
the goods whilst in transit from any 
cause whatever subject to the following 
exceptions. These exceptions provide 
that if a whole consignment (or one or 
more complete packages) forming part of 
a whole consignment) is lost, then the 
Companv will bo responsible if the loss 
is duo : (a) to the wilful neglect of the 
Railway administration ; or (b) to theft 
by its servants or agents ; or (c) to wilful 
neglect of its servants or agents. 
Then there is a proviso that wilful neg- 
lect cannot be held under the contract 
to include (a) lire, (b) robbery from a 
running train, (c) any other unforeseen 
event or accident. 

A, then, a merchant, consigns goods by 
B, a Railway Company, to C, another 
merchant, under a contract contained in 
the Risk Note B : the goods are never 
delivered to C. A (or Cj acting really on 
A’s behalf or as As principal ; for there 
is no direct contract between B and G) 
sues B for damages for the loss of his (A’s) 
goods or, if one so likes to phrase it, for 
damages for breach of contract in that B 
has not delivered the goods to C as B, 
undertook so to do. What is As cause 


of action ? It is solely on account of a 
breach by B of the contract between 
A and B. What is that contract? It is 
an agreement between A and B reduced 
into writing in the form of Risk Note B. 
What contract must A sue on ? Only 
on the only contract existing between 
A and B, i. e., the Risk Note B. Can A 
ignore the Risk Note and sue B for dam- 
ages for non-delivery baaing his claim on 
statutory liabilities imposed generally 
upon those who make contracts or 
particularly upon a Railway Company 
under the provisions of the Indian Con- 
tract Act and the Indian Railways Act 
respectively ? The answer is in the nega- 
tive ; A cannot do so ; he has to base his 
claim on his existing and actual contract 
with B, i. e., the Risk Note B. A then 
sues B upon and for damages for breach 
of the contract, i. e., the Risk Note B 
made between them. B, to take the 
simplest case, "admits the loss in the 
Company’s statement of defence. By 
the express terms of tho contract B 
is not liable for loss save under certain 
specific circumstances. Who has to prove 
those circumstances under which B is 
liable ? Clearly not B for it can 
hardly be contemplated seriously that B 
is bound to assist A in fastening respon- 
sibility uixjn B. So it is A upon whom 
the onus falls of showing that B is res- 
posible for the loss. 

There have, it is true, been cases — even 
of quite recent date — in which it has 
been held that it is not sufficient for B 
to admit the loss in his statement of 
defence but that B must adduce evidence 
to prove such loss [e. g., Gilabhai Puns? 
V. The East Indian Railway Company 

(2) and Jamnadas Baldcvadas v. The 
Burma Bailtvay Company (3) : but 
these w^ere decisions given prior to the 
case of Smith v. The Great Western Rai^ 
way Company (l) ; and it is difficult to 
understand why B should be called upon 
to prove what he expressly admits : the 
lK)int also has been fully discussed 
and dealt with in this Court in the 
decisions of Mullick, J., and myself in tho 
G. I. P. Railway Company v. Jitan Ram 
Ntrmal Ram (4), in which We held that 
the contention 'was incapable of support. 
A who may know- nothing, and indeed is 
not likely in most instances to know any- 

(2) [1921] 45 Bom. 1201~23 Bom. L. R. 526^ 

(3) [1921] 64 I. C. 396. 

(4) I. R 1923 Patna 286. 
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thing, as to how or where his goods 
vanished, or why they were not delivered, 
can aver in his statement of claim what 
he pleases ; he can state, if he wishes, that 
the loss was due to any or all of the ex- 
ceptions under which alone B is liable ; 
but, assuming that B admits the loss. A, 
if he is to bo successful in his claim, must 
prove that the loss was in fact due to one 
of the exceptions under which B is res- 
ixonsible. It is often asked how he can 
do so ; it is obviously not an easy task as 
it may well frequently be that B, at the 
mercy of any unscrupulous member of its 
stafif or the victim of clandestine theft by 
outsiders, knows no more as to the dis- 
appearance of the goods than A himself : 
A’s only chance would appear to lie in 
the administration of searching inter- 
rogatories and the calling of servants of B 
as his (A’s) witnesses. If he proves 
nothing his claim must fail : B need not 
say or do anything beyond admitting the 
loss. 

All the alx)vo points have been dealt 
with at length in the recent decision of 
Mullick, J., and myself to which I have 
referred above. But it is frequently ob- 
served that if the law is as above stated 
it seems very hard as the position of A is 
almost hopeless. The answer to this 
comment is very simple ; it is that the 
contract is itself a hard one, but that A 
has a complete remedy in his own hands, 
namely, not to seek to have his goods 
carried at a reduced rate and under the 
terms of such a hard contract as Risk Note 
B, but pay a higher freight and have his 
goods carried under another form of con- 
tract under the terms of which B has to 
assume a far fuller responsibility. 

I mentioned at an early stage of my 
judgment that one of the reasons why the 
District Judge thought that the appellant 
should be held resix)nsible was that the 
Railway Company had pleaded in its de- 
fence that, the loss was due to a running 
train theft but that it made no attempt 
to prove that allegation. There seemed 
at one stage to be some force in the argu- 
ment which was thus put forward in 
support of this part of the District 
Judge’s decision. It 'v^as contended for 
the respondent that this admission by 
the appellant Company was an admission 
that there had been a theft and that as 
the Company failed to prove that it was 
a theft on a running train (satisfactory 


evidence of which would clearly have 
permitted the Company to escape any 
liability) it might be inferred that the 
theft was committed by the appellant’s 
agents or servants ; or at any rate, that 
as they had admitted a theft it was in- 
cumbent upon the appellant Company 
to show that it was not theft by their 
own agents or servants but theft either 
as pleaded on a running train or at any 
rate by some outsiders not in their service 
or not their agents. It is, however, 
impossible upon further consideration to 
come to the conclusion that this argu- 
ment is a sound one. In the first place 
the admission or plea is not of theft at 
large but of a specific form of theft, i. e., 
on a running train. In the second place, 
even if the defendant Company failed to 
prove or to adduce any evidence in sup- 
port of such an allegation, it cannot be 
held that a necessary inference must be 
drawn that the theft was committed by 
the Company’s servants or agents ; for 
although there might have been a theft, 
it might have been by jiersons who were 
or were not the servants or agents of the 
Company ; whilst, in order to prove that 
the Company was liable to the plaintiffs 
for the loss, it was primarily necessary 
(the onus being upon the plaintiffs) for 
the plaintiffs to show that the theft 
(whether or not committed on a run- 
ning train) was effected by the Company’s 
servants or agents*; and this of course 
the plaintiffs made, and no doubt could 
make, no attempt to do. Lastly it was 
quite unnecessary, according to the 
authorities, for the Railway Company to 
do anything more than to prove or admit 
the loss ; and, having done that, the 
onus of proving that that loss was occa- 
sioned under one of those exceptions 
contained in the contract under which 
alone the Company could be held res- 
ponsible lies upon the plaintiffs. As a 
matter of fact this very point appears 
to have been Healt with by Odgers, J., in 
the Madras High Court in the case of 
The Madras and Southern Mahratta Baih 
way Co,, Ltd, v. B, Krishnaswami Chetty 
(5). That case w as one in which there ap- 
peared, superficially, to exist considerably 
greater reasons for drawing an inference 
that the theft had been committed by the 
Railway Company’s servants than would 
be justifiable in the present cose now be- 
fore this Court. In the case decided bv 
' (6) A. I. R.1926 Mad. ISSr 
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Odgers, J., the Railway Company pleaded 
in defence robbery from a running train 
and actually produced evidence in order 
to try and prove that allegation. The 
Company, however, failed to prove that 
the theft was one committed on a running 
train although they did show that when 
the train carrying the goods arrived at a 
certain station the Guard found the doors 
of one of the covered vans open and the 
plaintiffs' bale of goods missing from it. 
The learned Judge in his decision re- 
marks : “One is very much tempted to 
think that where the Raihvay Company 
has five or six of its servants travelling in 
the train it is not necessary to look to any 
outside agency to found a case of theft. 
But I cannot say that that has -been 
established by evidence. In a similar 
case in B. B. and C. I. Railway Company 
V. Banchhodlal Chotalal and Co, (6), 
which also arose on this Risk Note B, the 
learned Judges point out that though the 
defendants have failed to i^rove theft 
from the running train, the onus is, of 
course, still on the plaintiff to prove 
neglect or theft by Raihvay servants. 
This, they point out, should have been 
done before any (luestion is reached of 
robbery from a running train as that, 
namely, robbery from a running train is 
an exception to wilful neglect. It has 
also been established in Narayana Aiyar 
V. The South Indian Railway Company^ 
Ltd, (7), that the onus is upon tho 
plaintiff to establish how tho loss ot- de- 
terioration was caused though there the 
Risk Note was Fbrm H. The case in The 
Madras and Southern Mahratta Railway 
Co., Ltd^ V. Mattai Subha Rao (8), cited 
by tho learned counsel for the defendant 
does not seem to me to touch the case. I 
am, therefore, with great reluctance, con- 
strained to come to the conclusion that 
the plaintiff has no remedy on this Risk 
Note B on the evidence as it stands. The 
suit must, therefore, be dismissed. The 
question is whether I should inflict costs 
on the plaintiff. The defendant, as 
stated, attempted to prove loss by robbery 
from a running train and assumed that 
onus at the trial and failed. This is, as 
I pointed out, wrong. I do not think 
that the plaintiff suffered any prejudice 
from that procedure, but on the whole, I 

(6) [1919] 48 Bom. 769™ai Bom. L. R, 779. 

S A, I. R. 1924 Mad. 888, 

[1919] 48 Mad. 617=38 M. L. J. 860=(1920) 
M. W. N. 198=11 L. W. 368=28 M. L. T. 49. 
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am inclined to dismiss tho suit without 
costs." 

The first judgment referred to by Mr. 
Justice Odgers : B B, and C. I. Railway 
Company v. Banchhodlal Chotalal and 
Co, (6), is precisely to the same effect as 
that of the learned Judge. 

Under these circumstances I fear that 
this appeal must be allowed and the de- 
cree of the District Judge of Saran set 
aside and that of the Munsif of Chapra 
restored. 

One can only observe once again that, 
although it may seem that the decisions in 
these cases bear hardly upon those vrhose 
goods are carried by Railway Companies 
in this country under Risk Note B, the 
contract is one which involves those who- 
thus confide their goods for carriage to a 
Railway Company in greatest difficulty in 
recovering compensation in the case of 
their loss ; the substantial remedy against 
such a state of affairs lies, however, in the 
hands of the individual who is in no way 
hound to enter into a contract of such a 
type which in effect places him at the. 
mercy of the Railway Company with 
which he enters into such an agreement. 

Adami, J.— I agree. 

Appeal allowed. 
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Ross, J. 

Ramhhelawan Sahu and , anothei — De- 
fendants Nos. 1 and 2 -Appellants.* 

V. 

Kuldip Sahay and others — Plaintiffs- - 
Respondents. 

Appeal No. 514 of 1922, Decided on 
23rd June 1925, from the appellate de- 
cree of the Sub-J., Arrah, I)/-23rd Fe- 
bruary 1922, 

Words '"kharij jama'" import Independent pro- 
prietor'*, 

Prima facie tho word kharij jama import that 
the owner of tho kharij jama land is an inde- 
pendent proprietor. [P. 163, G. 2] 

S, M, Mullick and N, N. Sink a — for 
Appellants. ^ ^ 

Akbari Rai, T, N, Sahay and D, 
Verma — for Respondents.. 

Judgment — This is an appeal from 
a decision of the learned Subordinate 
Judge of Arrah affirming a decision of the 
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Mnnsif granting a decree tp the plaintiffs 
in a suit (so far as is now material) for a 
declaration that they have a right of way 
from their garden, Plot No. 254 of Khata 
No. 45 to the Local Board road in village 
Rajokher over Plot No 245 belonging to 
Defendants Nos. 1 and 2 which inter* 
venes between the garden and the road. 

Defendant No. 7 is the landlord and, 
he did not contest the suit. Defendants 
Nos. 1 and 2 who did contest the suit 
had taken settlement of Plot No. 245 
from Defendant No. 7 in 1918. The suit 
was brought in 1920. 

The main contention on behalf of the 
Appellants-Defendants Nos. 1 and 2 is 
that the Courts below have erred in 
holding that the plaintiffs have acquired 
this right of way by prescription, because 
they are tenants of Defendant No. 7 and 
could neither prescribe against their land- 
lord nor against Defendants Nos. 1 and 2 
who are tenants under the landlord. It 
is contended that for two years befpre 
the suit Plot No. 245 was in settlement 
from the landlord and before that it was 
parti and that consequently the plaintiff 
must have prescribed against their land- 
lord and his tenants and that this is 
impossible in law. This argument rests 
on the fact that in the record of rights 
the plaintiffs are recorded in tho khatian, 
and i'j is argued that, therefore, they 
must be tenants of tiie landlord. The 
record of rights shows that the plaintiff's 
ancestor purchased tho land ip 1849 and 
that the land is kharij jama. The Munsif 
took the view that this meant that the 
land was excluded and not settled with the 
zemindar at the time of Permanent Set- 
tlement and that the title of the plain- 
tiffs was, therefore, independent of that 
of the . zpmipdar of the village. The 
learned advocate for the appellants refer- 
red to 8. 3, Cl. (3) of the Bengal Tenancy 
Act where “tenant” is defined as “a per- 
son who holds land under another person, 
and is or but for a special contract would 
be, liable to pay rent for that land to 
that person.” Reference was also made 
to QoJckul Sahu v. Jodu Nundun Roy (1), 
whei;^e it was held that a rent free brah- 
motar a|inad operated as a special con- 
tract but for which the brahmotardars 
would be liable to pay rent and that the 
brahmotardars were tenants within the 
meaning of the Act. Now while it is 
q uite clear that the mere fact that no 
a> £1890] 17 Cal. 721. 


rent is paid does not necessarily mean 
that the plainliiffs are not tenants of the 
landlord and w’hile the fact that they are 
entered in tho khatian to some extent 
supports the argument of tho appellants, 
yet the case really turns on the effect of 
the entry “kharij jama.” In Wilsons 
Glossary “kharij jama” is translated as 
meaning “separated or detached from the 
rental of the state as lands exempt from 
rent or of which the revenue has been 
assigned to individuals or institutions.” 
In N. James’ Settlement Report of Patna 
“kharij jama” is defined as ‘ land allowed 
free to zemindars as reward for some 
special service, by a Provincial Governor, 
and so to be distinguished from altamga 
grants.” * Prima facie, in my opinion, the 
word imports that the^ owner of the kharij 
jama land is an independent proprietor.' 
The land has been included within the 
zemindari of Defendant No. 7, but it has 
evidently never been resumed and could 
not now be resumed and consequently the 
relation of landlord and tenant does not 
exist between the parties. In his judg- 
ment the learned Subordinate Judge has 
merely referred to the finding of the 
Munsif on this point and has not discus- 
sed the matter further evidently, as ap- 
pears from a later passage in the judg- 
ment, because it was not argued before 
him. I see no convincing ground for 
holding that tho Munsif was wrong in 
deciding that tho plaintiffs had a title in- 
dependent of the zemindar with regard 
to this land. This view also finds some 
support from the consideration that the 
landlord did not contest the case. 

It was also argued that the plaintiffs 
had not proved that they used this path 
as of right and that there is no evidence 
of this. The learned Munsif went into 
this part of the case fully and came to 
the conclusion from the nature of the user 
that the enjoyment had been as of right. 
The learned Subordinate Judge disbe- 
lieved the evidence that was given by the 
defendants that the user had been with 
the permission of the landlord and found 
that tho evidence of the plaintiffs' wit- 
nesses proved that the user of tho passage 
by tho plaintiffs was as of right. This 
was an inference which it was open to 
the Courts below to draw and I see no 
reason to doubt the correctness of their 
finding. 

The appeal is dismissed with costs. 

Appeal dismissed. 
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Mtjllick, Ag. C. J. and Kulwant 
Sahay, J. 

IIe7ncli andra Mahto and otl\ ers — Plain- 
tiffs — Appellants. 

V. 

Pre7n Mahto— Defendant — Respondent. 

Letters Patent Appeals Nos. 4 and 5 of 
1924, Decided on 28rd July 1925, against 
the judgment of Das, J. 

(a) Civil P,\C., 8. 47 — Partition suit — Decree 
dlrectlna fteparatlon of plaintiffs aliare only but 
leaving shares of defendants joint — Separate suit 
by defendants Inter sc for separate possession of 
shares le not barred. 

If a decree’’iB passed in a partition suit, the parties 
thereto whether arrayed as defendants or as plain- 
tiffs, are in the position of plaintiffs, 
and in regard to properties that may be allot- 
ted they are exactly in the position of decree- 
holders. In such a case the decree can be execut- 
ed by any party and a separate suit for possession 
is barred by S. 47. But if the partition decree 
merely directed the separation of the shares of the 
plaintiffs in the partition suit and left the shares 
of the defendants joint amongst themselves, the 
defendants cannot execute that decree and there is 
nothing to prevent defendants from bringing a 
fresh suit for piirtition of the lands jointly allotted 
to them. [P. 156, C. 2] 

^ (b) Cotcrt-fees Act, S, 7 (Iv) (b) — Partition suit 
— Descendants need net pay Court- fee — Stamp Act, 
S, 2 (16). 

There is nothing in the law which requires a 
defendant in a partition suit to pay Court- fees in 
order to have his share separately allotted to him, 
he is merely to-^ask for it in his written statement, 
and it is open to the Court to order the shares to 
the defendants in a partition suit to be separated 
as amongst themselves. The decree that is finally 
drawn up in the partition suit has to be stamped 
as an instrument of partition under the Stamp Act 
and except the stamp duty levied on the decree, no 
other duty as Court-fee is payable by the defen- 
dants. 29 Bom. 79, lief. 23 Bom, 188 and 23 Bom. 
184 Dist, [?. 156, 0. I] 

Suhal Chaiidra Mazumdai — for Appel- 
lants. 

A, B. Mukliarji — for Respondent. 

Kulwant Sahay, J. — Mouza Kaluhar 
in Manbhum was owned by a large num- 
ber of co-sharers. In 1913 a partition suit 
was brought by some of the co-sharers in 
the Court of the Subordinate Judge of 
Purulia which was registered as Suit No. 
219 of 1913. In that suit the present 
plaintiffs and defendants were all arrayed 
as defendants. A preliminary decree was 
passed on compromise on the 12th Sep- 
tember 1914, wherein the shares of all 
the co-sharers were determined. A Com- 
missioner was appointed to effect parti- 
tion by metes and bounds. The Commis- 


sioner effected the partition and made 
allotments to all the co-sharers who were 
parties in the suit ; and in accordance 
with the report and allotments of the 
Commissioner the Court made a final 
decree on the 19th June 191G. The case 
of the plaintiffs in the two suits giving 
rise to the present appeals was that by 
the said partition, lands were separately 
allotted to them. In Suit No. 1172 the 
plaintiffs claimed that 1 bigha, 19 kathas 
out of plot No. 83 of the Commr.’s map 
was separately allotted to them in Suit 
No, 1173, I bigha 2 kathas in plots Nos. 
83 and 83-A was also separately allotted 
to them. Their case is that when they 
wanted to take jDossession of these lands 
they were obstructed by the present 
defendants who were also defendants in 
the partition suit and hence they brought 
the present suits for declaration of title 
and recovery of possession. The defen- 
dants pleaded that they were not aware 
of the partition alleged by the plaintiffs: 
that there was no compromise in the said 
partition suit that the Commissioner had 
no authority to partition the shares of the 
other co-sharers except those of the plain- 
tiffs in the said partition suit ; and there 
was an objection taken to the effect that 
the present suits were barred under S. 47 
of the Civil P. C. 

The learned Munsif overruled the ob- 
jections of the defendants and made decrees 
in favour of the plaintiffs in the two suits. 
On appeal by the defendants the learned 
Subordinate Judge confirmed the decrees 
of the Munsif. The Defendant No. 3 there- 
upon came up in second api3eal to this 
Court. 

It may he noted that the i^laintiffs in 
the two suits were different but the de- 
fendants were the same in both the suits ; 
and the second apjieals to this Court were 
by the Defendant No. 3 alone. 

Two points were raised in the second 
appeal which were heard by Mr. Justice 
Das sitting singly. The first point was 
that the preliminary decree in the parti- 
tion suit, which was a consent decree was 
not binding upon the Defendant No. 3 in- 
asmuch as he was a minor at the time the 
said consent decree was passed but that 
the iietition of compromise was not signed 
by his guardian ad litem, and that, there- 
fore, the said decree was wholly void as 
against him. The second point taken was 
that S. 47 of the Civil P. C. was a bar to 
the suit. The learned Judge of this Court 



Hemchandra V. Prem Mahto (Kulwant Sahay, J.) Patnft 155 


1926 

held that the findings of the Subordinate 
Judge were not sufficient or satisfactory 
and that the points raised by the appellant 
could not satisfactorily be determined by 
him, and he accordingly set aside the 
decrees of the Subordinate Judge and 
remanded the case for re- hearing. 

Against this decision of Mr. Justice Das 
the present api)eal8 have been filed by the 
plaintiffs under the Letters Patent. 

As regards the first objection, namely 
that the Defendant No. 3 being a minor, 
and the petition of compromise not being 
signed by any one on his behalf and, 
therefore, the preliminary decree being 
void, it appears that this objection was 
not taken in either of the Courts below. 
From the judgment of the learned Subor- 
dinate Judge it appears that the objection 
taken before him was that the guardian 
of the Defendant No 3. did not obtain the 
permission of the Court to enter into the 
compromise and that the decree, there- 
fore, was ultra vires. The learned Sub- 
ordinate Judge disallowed this objection 
on the ground that there was nothing 
on the record to show that the Court had 
not granted permission to the guardian of 
the Defendant No. 3 to compromise the 
suit. The objection taken in this Court 
was different from the objection taken 
before the Subordinate Judge, and, in ray 
opinion, he ought not to be allowed to 
take this objection for the first time in 
second appeal. The decision of this 
question depends on findings of facts which 
the Courts below were not asked to decide. 
Moreover, it is admitted that in the 
final decree which was passed in the par- 
tition suit on the 19th June 1916, there 
was no defect whatsoever. The Defendant 
No. 3 is evidently bound by this final 
decree and, in my opinion, there is no 
substance in this objection and there was 
no necessity cf a remand to enquire into 
this point. 

As regards the second objection, namely, 
the bar of S. 47 of the Civil P. C., I am of 
opinion, that the decision of Mr. Justice 
Das is correct. The first Court overruled 
this objection on the ground that the 
plaintiffs in the present suit were defen- 
dants in the previous partition suit and 
they were not the “’decree-holders and so 
they could not have got possession in 
execution of the decree. The learned 
Subordinate Judge on appeal observes that 
the effect of the partition decree declar- 
ing what specific landr were allotted to 


the plaintiffs in the present suits was to 
make that decree a declaratory decree so 
far as they were concerned, and as a de- 
claratory decree is incapable of execution 
the present plaintiffs could not enforce 
the same by execution, and that, there- 
fore, the present suits were not barred by 
the provisions of S. 47 of the Civil P. C. 
Mr, Justice Das rightly i:)oints out that 
the view taken by the Courts below was 
incorrect. He observes that if a decree 
is passed in a partition suit, the parties 
thereto whether arrayed as defendants or 
as plaintiffs, are in the position of plain- 
tiffs, and in regard to properties that may 
bo allotted they are exactly in the 
lx)sition of decree-holders. No doubt, as 
was observed by Mr. Justice Das, if the 
partition decree merely directed the 
separation of the shares of the plaintiffs 
in the partition suit and left the shares 
of the defendants joint amongst them- 
selves, the defendants could not execute 
that decree and there was nothing to 
prevent those defendants from bringing a 
fresh suit for partition of the lands jointly 
allotted to them. The view, therefore 
taken by the lower Courts was in- 
correct. 

Mr. Justice Das, however, remanded the 
case for a determination as to what was 
the position of the parties in the present 
suits under the final partition decree. In 
my view the materials on the record are 
sufficient to dispose of this question in 
this Court, and the remand seems to be 
unnecessary. The final partition decree 
is on the record, and it directs that a 
decree be passed in accordance with the 
report, map and allotment papers of Babu 
Eadha Ballabh Sarkar, the Commissioner 
appointed in the suit, and that the report, 
map and allotment papers do form a part 
of the decree and it awards costs to the 
plaintiffs in the suit. It is admitted by 
the present plaintiffs, and it also appears 
on reference to the allotments made by 
the Commissioner that the lands now 
claimed by the plaintiffs in the present 
suits were allotted to them in* the pre- 
vious partition case and the final decree 
in the partition suit directs that the 
allotments made by the Commissioner be 
confirmed. The present plaintiffs were, 
therefol^e, in a position to take delivery of 
possession of the lands allotted to them 
by executing the final partition decree. 
It is argued that there is no direction in 
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the final decree for possession being deli- 
vered to the present plaintiffs over the 
lands allotted to them ; but there is no 
such direction even in favour of the plain- 
tiffs in the partition suit. It is clear that 
the decree intended that each of the par- 
ties should take possession in accordance 
with the allotments made by the Commis- 
sioner. As regards the payment of Court- 
fees by the present plaintiffs, who were 
defendants in the partition suit, in order 
to enable them to obtain possession of 
their shares, I see nothing in the law 
which requires a defendant in a partition 
suit to pay Court- foes in order to have 
bis share separately allotted to him ; he 
was merely to ask for it in his written 
statement, and it is open to the Court to 
order the shares of the defendants in a 
partition suit to be separated as amongst 
themselves. The decree that is finally 
drawn up in the partition suit has to bo 
stamped as an instrument of partition 
under the Stamp Act and except the 
stamp duty levied on the decree, no other 
duty as Court-fee is payable by the de- 
fendants : see Nawab Mir Sadruddin v, 
Nimah Nut addin (l). A contrary view 
appears to have teen taken in Abdul 
Khadar v. Bapubhai (2) and Murarrao v. 
Hitaram (3), But these two cases do not 
appear to bo pure suits for partition. At 
any rate no provision of the law has been 
referred to in theso cases. In the present 
case we find that a final partition decree 
was prepared by the Court and although 
there is nothing on the record to show it, 
it must be pi^esumed that the decree was 
properly passed after payment of the 
stamp duty. In my opinion, therefore , 
there is no necessity of a remand in the 
present case and it is clear on reference 
to the final partition decree that it was 
open to the present plaintiffs to obtain 
possession of the lands allotted to them, 
on taking out execution of the decree. 
That being so the present suit for recovery 
of possession of the lands which were ad- 
mittedly allotted to them in the previous 
partition are evidently barred by S. 47 of 
the Civil I?. C. 

I would, therefore, modify tho order 
passed by Mr. Justice Das and allow the 
second appeals filed in thi8Court#by the 
D efend an t No. 3 an d dismiss the plaintiffs* 

S C19053 29 Bom. 79^6 Bom. L. R. 834 
11899] 23 Bom. 188 
(3) [1899] 28 Bom. 184* 


suits altogether. The respondent will get 
his costs throughout, 

Mullick, Ag. C. J . — I agree. 

Order modified. 

^ A. I. R. 1926 Patna 156 

Das and Adami, JJ. 

Bamdhani Singh and others — Plain- 
tiffs — Appellants. 

V. 

Kewal Mani Bibi and o^/icrs—* Defen- 
dants — Respondents. 

Appeals Nos. 635 and 66 of 1923, Deci- 
ded on 27th July 1925, from a decree 
of the Addl. Dist. J., Patna, D/- 16bh 
April 1923. 

^Sc(a) Evidence Act, S O^-^Evidcnce to show non' 
existence of an agreement U admissible. 

Though evidence to vary the terms of an agree' 
ment in writing is not admissible under S. 92, yet 
evidence to show that there is not an agreement 
at all is admissible. Therefore, it is open to the 
Court to examine the surrounding circumstanoes 
with a view to enable it to decide whether the 
parties intended to arrive at any agreement in re- 
gard to the snbj 'ct-matter of the suit : A, I, E, 
1925 P. C., 75, Foil . [P. 168, 0. 1, 2] 

(5) Bengal Tenancy Act, S. 29 — Tenant must 
prove that he Is an occupancy ratyat before Invok- 
ing aid of S, 29. 

S. 29 only applies to the case of an occupancy 
raiyat, and before invoking the aid of S. 29 the 
tenant must prove that he is an occupancy raiyat 
ill regard to the rent claimed lands. [P. 159, C. 1] 

P. C. Manuk aud S, Dayal — for Appel- 
lants. 

Hasan Imam^ Brijkishore Prasad and 
S. M, Mullick — for Respondents. 

Das, J. — On the fwt^ found by the 
learned Additional District Judge he was 
right in passing the decrees which he did 
pass. Two questions have been argued 
before us by Mr. Manuk on behalf of the 
defendants-appellants : fii*st‘ that the in- 
clusion of 1 oottah of land in Patna city 
was a fraud on the registration law and 
that the registration obtained by its 
means was invalid ; and, secondly, that 
the enhancement of rent in the leases 
which were also the basis of the suits 
constituted an infringement of 8. 29, of the 
Bengal Tenancy Act and cannot be sup- 
ixirted by a Court of law. 

I will first consider the point in regard 
to the registration. The written state- 
ment^ raises the following case : ** In 
order to get the registration made at 
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Jhauganj, an imaginary plot of land in 
Mohalla Diwan in bho city of Patna was 
included in the patta and kabuliyat. 
These defendants did not take in settle- 
ment the land in Mohalla Diwan in the 
city of Patna, nor was any contract 
made with regard to the settlement there- 
of, nor did the defendants ever get pos- 
session of the same. Hence the aforesaid 
kabuliyat is illegal, void and inoperative, 
and * the same cannot be binding on the 
*defendants. The plaintiff’s suit on the 
basis of patta and kabuliyat like this is 
not tenable and is fit to be dismissed at 
once.” The Court of first instance found 
that the plot of land in Mohalla Diwan in 
tha city of Patna did not exist and in 
this view he came to the conclusion that 
the inclusion of t^ie property was a fraud 
on the registration law. The lower ap- 
136llate Court has reversed the finding of 
fact of the Court of first instance on this 
point. The learned Judge says as fol- 
lows : I have examined the evidence on 
the point and the case-law relating to the 
matter and am disposed to differ from the 
finding of the learned Munsif and to hold 
that the kabuliyats were valid, and were 
not fraudulent documents, and had been 
entered into with the knowledge and 
•consent of both the parties and that the 
properties were real existing properties 
«ind not fictitious or non existent. This 
appears to be clear from the dej^sitions 
of the three consenting defendants them- 
selves given before the Court below. Tho 
finding that tho plot of land in Mohalla 
Diwan is “existing property and not ficti- 
tious or non-existent” is a finding of fact 
which is binding on us in second appeal. 

This is not disputed by Mr. Manuk ; 
but he contends that the learned* Judge 
should have considered the other point 
raised by him, namely, whether there was 
any intention on the part of the parties 
to deal with the plot of land in Mohalla 
Diwan. Now, in my opinion, the ques- 
tion was not raised in this form in the 
written statement. The whole point made 
in the written statement is that “an ima- 
ginary plot of land in Mohalla Diwan in 
the city of Patna was i icluded in the 
patta md kabuliyat. There is no sugges- 
tion that the parties did not intend to 
deal with this property on the assump- 
tion that it did exist. Mr. Manuk relies- 
on the judgment of the Court of first in- 
stance and contends that that Court ex- 
pressly found that the parties not 


intend to deal with this property ; but I 
can find no support for this argument in 
the judgment of the learned Munsif. He 
no doubt refers to the contention on the 
part of the defendants that they never got 
possession of the Diwan Mohalla proper- 
ties and that it was never intended that 
they should get possession of them and 
that these properties were included only 
to facilitate registration at Jhauganj. But 
the finding of the learned Munsif is that 
“these areas are only fictitious.” That this 
was ‘the only finding will appear from 
the cases to which he refers and discusses. 
In dealing with these cases, which were 
obviously cited on behalf of the plaintiffs, 
he says as follows : — “In the first of these 
cases it transpired later that the execu- 
tants’ interest had become extinguished 
in the property mortgaged, and without 
knowledge of this tho parties entered into 
a bona fide mortgage of same. In the 
second case the existence of the property 
mortgaged was not denied. In the third 
it was actually found the mortgagor ‘in- 
tended this small property should also be 
a security for the mortgage debt. Thus 
in none the question arose of the non-ex- 
istence of the property;” and he concludes 
as ^follows : ‘ In the present case it is 
plainly alleged in the written statement 
the property in Diwan Mohalla was a 
fictitious one. Tho kabuliyats in the i^e- 
citals in them make no mention of them, 
and hence it was incumbent on plaintiff 
to adduce some evidence of existence of 
those properties. In absence of such evi- 
dence tho case is covered by the case of 
Harendra Lai Roy Choivdlmri v. Hart 
Dasi Debi (l) and the registration of Jhau- 
ganj is invalid and plaintiff cannot takb 
advantage of these kabuliyats.” 

It will appear from the judgment of the 
learned Munsif that tho only question 
which ho intended to try and did try, was 
whether the properties alleged to be ficti- 
tious by the defendants did exist. He 
found that they did not exist and he held 
that the inclusion of those properties was 
a fraud on the registration law^ 

That being so, how are we entitled npw 
in second appeal to go into tho question 
of the intention of the parties ? It has 
been contended on behalf of the respon- 
dents that having regard to S. 92 of the 

(1) [1914] 41 Cal. 972=41 1. A. 110=27 M.L.J. 

80= (1914) M. W. N. 462=16 M. L. T. 6= 

18 C. W. N. 817=19 C. L .J. 484=16 Bom. 

L. B. 400=12 A. L. J. 774=1 L. W. 1050 

(P. 0.) 
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Evidence Act; the Court is not entitled to 
go into the question of intention. I am 
unable to agree with this contention.. The 
authorities establish that though evidence 
to vary the terms of an agreement in 
writing is not admissible, yet evidence to 
show that there is not an agreement at all 
is admissible. In Pym v. Campbell (2), 
Brie, J., said as follows : “ The point 

made is that this is a written agreement, 
absolute on the face of it, and that evi- 
dence was admitted to ‘show it was con- 
ditional, and if that had been so, it would 
have been wrong. But I am of opinion 
that the evidence showed that in fact 
there was never any agreement at all. 
The production of a paper purporting to 
be an agreement by a party, with his 
signature attached, affords a strong pre- 
sumption that it is his written agreement, 
and, if in fact he did sign the paper awimc 
contrahendi^ the terms contained in it are 
conclusive and cannot be varied by parol 
evidence; hut in the present case the 
defence begins one step earlier: the parties 
met and expressly stated to each other 
that though for convenience they would 
then sign the memorandum of the terms 
yet they were not to sign it as an agree- 
ment until A was consulted. I grant the 
risk that such a defence may bo set up 
without ground ; and I agree that a jury 
should, therefore, always look on such a 
defence with suspicion; but, if it be proved 
that in fact the paper was signed with 
the express intention that it should not bo 
an agreement the other party cannot fix it 
as an agreement upon those so signing. The 
distinction in point of law is that evidence 
to vary the terms of an agreement in writ- 
ing is not admissible, but evidence to 
show that there is not an agreement at 
all is admissible.” And Lord Campbell 
said : ” 1 agree. No addition to, or 
variation from, the terms of a written 
contpict can be made by parol ; but in 
this case the defence was that there never 
was any agreement entered into.” This 
case was followed in Guddalur Ruthna v. 
Kunnattar Arumuga (8). The last-men- 
mentioned case was decided without 
reference to the Indian Evidence Act and 
probably before the Evidence Act came 
into operation. But the principle of that 
case was affirmed by the Judicial Com- 
mittee in a judgment delivered by it on 

^~(2U1856] 0 El. 870=:25 L. J., Q. B. 277 

=2 Jur. N. S. 611=4 W. R. 628. 

(3) 7 M. H. C. 180. 


the 5th of December 1924. So far as I 
know that case has not been reported ; 
hut the judgment has been pronounced in 
Privy Council Appeals Nos. 21, 31 and 32 
of 1923 [Baijnath Singh v. V ally Maho- 
med Hajee Abba (4)] . In delivering the 
judgment of the Board Sir Lawrence 
Jenkins said as follows : ” It is true, as 
was laid down in Balkishen Das v. Leqge 
(o) that under S. 92 of the Indian Evi- 
dence Act, as between the parties to an 
instrument, oral evidence of intention is 
not admissible for the purpose, either of 
construing deeds or of proving the inten- 
tion of the parties. But in the view their 
Lordships take of the circumstances of 
this case the section and the ruling have 
no application to it.” The learned Judge 
then proceeded to say as follows : ” The 
preamble to the Evidence Act recites that 
it is expedient to consolidate, define and 
amend the Law of Evidence ’ and 8. 92 
merely prescribes a rule of evidence ; it 
does not fetter the Court’s power to 
arrive at the true meaning and effect of a 
transaction in the light of all the sur- 
rounding circumstances.” I am of opinion,' 
therefore, that it was open to the Court 
to examine the surrounding circumstances 
with a view to enable it to decide whe- 
ther the parties intended to arrive at any 
agreement in regard to the Diwan 
Mohalla property ; but in the view which 
I take of this case the question is a ques- 
tion of fact and should have been raised by 
the defendants specifically. It should cer- 
tainly have been raised by them in the 
Courts below. The judgment of the lear- 
ned Munsif is silent on this point and so 
is the judgment of the lower appellate 
Court. I must, therefore, hold that the 
only question which was raised by the 
defendants in the Courts below and the 
only question discussed by the Courts^ 
below is whether these properties were 
fictitious properties or not. That being 
so, it is not open to us to enter into the 
question whether the parties intended to 
enter into an agreement with regard to 
these lands. 

The next question relates to the appli- 
cablity of S. 29 of the Bengal Tenancy Act* 
Now, in order to understand the point, it 
ought to be pointed out that the regis- 
tered kabuliykts were executed in 1322. 
By these kabuliyats the defendants took 

(4) A. I. R. 1926 P. C. 76. 

(6) [1900] 22 All. 149=27 I. A. 68=4 C, W. N. 

153=2 Bom. L. R 623=7 Sar. 601 (P. 0.)* 
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leases of the lands comprised in the 
fcabuliyats from 1323 to 1329 at a rent of 
Es. 5 per bigha. It appears, however, 
that the defendants were actually in 
possession of the properties comprised in 
the leases ever since 1301 and that they 
were paying a rent of Rs 3 per bigha. 
It is, therefore, contend^^d on behalf of 
the defendants that there was an en- 
hancement of rent by the fresh arrange- 
ment of 1322 and that the rent was 
enhanced so as to exceed by more than 
2 annas in the rupee the rent previously 
payable by the raiyat. 

S. 29, it will be noticed, only applies to 
the case of an occupancy raiyat and before 
invoking fche aid of S. 29, the tenant must 
prove that ho is an occupancy raiyat in 
regard to the rent-claimed lands. Now 
these lands are admittedly diara lands 
and S. 180 provides that a raiyat who 
holds land of the kind known as char or 
diara shall not acquire a right of occu- 
pancy until he has held the land in 
question for 12 continuous years ; and the 
section further provides that until he 
acquires a right of occupancy in the land, 
he shall be able to pay such rent for his 
holding as may bo agreed on between him 
•and his landlord. 

On the admitted facts, therefore, there 
is no room for the application of S. 29 of 
the Bengal Tenancy Act unless the 
defendants establish that they had hold 
the lands in question for twelve con- 
tinuous years. The learned Judge in the 
Court below accepted the contention of 
the plaintiffs that the defendants have 
not “ been successful in proving continu- 
ous possession.” Mr. Manuk in this 
Court contends that the learned Judge 
should have considered the evidence with 
a view to find out whether the defen- 
dants have been in continuous pos- 
session of any portion of the land 
comprised in the lease. Ho says that it 
may be that he has not been in continu- 
ous possession for 12 years of the entire 
block of land comprised in his lease ; but 
he contends that it is possible that he 
may have been in possession for 12 con- 
tinuous years of some portion of the land 
and that ’inasmuch as the learned Addi- 
tional District Judge has not dealt with 
this point we should remand the case to 
him to enable him to decide the point. 
The onus of establishing an exception 
under S. 180 of the Bengal Tenancy Act 
was upon the defendants, and it was for 


Basgit Sah 

them to make a specific ix)int in regard to 
the applicability of S. 29 in the written 
statement ; but they have not made such 
a case in the written statement. No 
doubt the Courts examined the conten- 
tions in regard to the applicability of 
S. 29 but a new point is made before 
us, namely, that although the defen- 
dants may have failed to prove that 
they were in possession for 12 con- 
tinuous years of the entire block of land, 
they may succeed in proving that they 
were in possession for 12 continuous 
years of some portion of the land. I find 
that the learned Munsif in the course of 
his judgment says : “ The defendants 

themselves could not give verbally what 
area they were in possession of in which 
year.’* It is extremely unlikely that a 
remand would be productive of any good ; 
for the defendants have no evidence on 
the point and the papers of the land- 
lords could not possibly identify the lands 
which have been in the possession of the 
defendants, the lands being subject to 
inundation and there being no Record of 
Rights in regard to them. Having regard 
to all these facts and especially having 
regard to the fact that the defendants 
have not made out a case under S. 29, 
I must decline to remand the cases to the 
lower .appellate Court to enable it to 
decide the point contended before us. 

I must dismiss those appeals with 
costs. 

Adami, J. — I agree. 

A ppeaU disjnis.'iC'l 
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Bucknill, j. 

Mohammad Sadiq — Appellant. 

V. 

Basgit Sah and others — Respondents. 

Appeal No. 1321 of 1922, Decided on 
10th June 1925 from the appellate 
decree of the Sub-J., Motihari, D/- 19th 
September 1922. 

Civil P. C., 0. 20, It, 12—1/ Commlfisloner's 
report ts unmtUfaciory another Commissioner 
should be appointed, 4s 

The fact that the Commissioner had made a 
muddle of his enquiry should not in any way 
prejudice any party. If it is found that the 
Commissioner’s work is unsatisfactory, the 
proper procedure is to appoint another commis- 
sioner who would carry out the work more 
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Katiafactorily and not to give a finding 
oonHidering that report of the Commieeioner 
only. [P 160, C 1, 2] 

Hareswar Pramd—iov Appellant. 

Judgment. — This is a second appeal. 
It is a very simple matter although it 
is unfortunate that owing to some 
apparent misunderstanding there have 
already been no less than three or four 
judgments written in connexion with 
the matter. The appellant, who was the 
plaintiff, brought a suit for a declaration 
of his raiyati title to a certain plot of 
land and for recovery of possession 
thereof. Now, apparently, when the 
^case came before the Munsif in the first 
instance he decided in the plaintiffs 
favour. But on appeal to the Subor- 
dinate Judge, it would seem that, on the 
ground that tho Commissioner who had 
been appointed to ascertain the proper 
demarcation and site of the property in 
question had not been cross-examined, 
the Munsifs’ judgment was set aside and 
that the matter was remanded to tho 
Munsif in order that the commissioner 
might be cross-examined. The matter 
went back to the Munsif and the Munsif 
after having had the Commissioner 
cross-examined, on this occasion dismis- 
sed tho plaintifl’ 8 case. Tho ground 
upon which ho dismissed the caso 
appears, so far as 1 can soo, to have been 
that the Commissionor had made some 
mistakes in tho way in which he had set 
about his work, and in consequence, tho 
Munsif thought that the plaintiff had 
failed to prove his caso, he, apparently, 
not relying upon any evidence other 
•than that of tho Commissioner. The 
Munsif then sent the matter back to the 
appellate Court with his recommendation 
and the Subordinate Judge came 
to tho conclusion that the Munsifs 
finding was correct. Again, so far as I 
can see, the ground for this decision was 
simply that the Commissioner had inado 
a bungle of his investigation. Now, this 
application came up for admission in 
second api^eal, and on its admission it 
seems to have been ix)inted out that the 
fact that tho Commissioner had made a 
muddle of his enquiry should not in 
any way have prejudiced the plaintiff s 
position in the case. I have no doubt 
that what the Munsif should have done, 
if be found that tho Commissioner’s 
work was unsatisfactory, was to have 
.appointed another Commissioner who 
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would carry out the work more satis- 
factorily or, at any rate, in a manner 
intelligible and suitable to the Munsifs 
understanding. In these circumstances, 
I think it is clear that this appeal must 
be allowed with costs and that the case 
must again unfortunately go back to the 
Munsif to be re-tried ; and, so far as I 
can see, it would be highly desirable that 
another Cmmissioner should be 
appointed to make such observations and 
demarcations as are necessary to show 
whether or not the plaintiff’s claim is 
sustainable. The learned vakil who at 
one time appeared for tho respondents 
to this appeal has appeared in Court this 
morning and has informed me that he 
has no instructions with regard to this 
matter. The respondents, therefore, to 
this appeal have not been represented 
before me. 

Appeal allowed, 
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Mullick, Ag. C. J. and Kulwant 
Sahay, J. 

Joqendra Prasad Narayav Sinha~ 
Defendant-Appellant. 

V. 

Manual Prasad Sahn — Plaintiff — Res- 
l)ondent. 

Misc. Appeal No. 188 of 1924, Decided 
on 24th July 1925, from an order of the 
8ub-J., Muzafferpur, D/- 2nd August 1924, 

(а) Limitation Act, Art. 182 — Application Oiough 
in accordance wHh law may be defective for some 
other renson. 

An application may be in accordance with law 
and yet tho applicant may not be entitled to any 
relief on account of circumstances other than there 
being anv defect in the application itself. 

[P 161 C 2] 

(б) Limitation Act, Art. 182 — Buies 11-14 of 
O. 21 compiled with — Application Is in accordance 
with law. 

An application is one made in accordance with 
law if the particulars required by 0. 21, Rr. 11 to 
14 of tho Civil I\ C. are supplied : A. I. R. 1924 
Raffia 23, Foil. [P 161 C 2] 

^ (f) Limitation Act, Art. 1^2 — Isf^xie of notice, 
finder 0. 21, B. 22, is step- Inlaid though the appli- 
cation i^ not in accordance with law. 

Even if an application for execution be not one 
in accordance ^th law a notice issued under 0. 21. 
R. 22, upon that application would be a step which 
would give a fresh start lor limitation ; 26 Cal. 694 
(F. B.) and 15 All. 84 {F. B.), Bel on. [P 162 C 1] 

Janak Kish ore and il. P. Upadhya — fo^^ 
Appellant. 

K. P. Jayaswal, C. J. Bannerj'i, S, M. 
Gupta, S. K. Gupta, S. K. Mitra and 
M. C. Dnft^^ior Respondent. 


JoGENDRA Prasad v. Mangal Prasad 



1928 JoGEND!iA V. Mangal Prasad (Kulwanfc Sahay, J.), Patna 16t 


Kulwant Sahay. J. — This is an ap- 
peal by the judgment-debtors against an 
order of the Subordinate Judge of 
Muzaffarpur dismisiing their objection to 
the execution of a d 0 3re3 on the ground 
of limitation. 

The decree which wa^ a mortgage-decree 
was passed on the 25th January 1918 in 
favour of two brothers Gauri Prasad and 
Mangal Prasad and on the 25th January 
1921 an application was made for exe- 
cution' of the decree by Mangal Prasad 
alone on the allegation that by a parti- 
tion between the two brothers Mangal 
Prasad was entitled to the entire amount 
covered by the decree. Notice of this 
application was given to the judgment - 
debtors who filed an objection on the 
ground that Mangal Prasad alone was not 
entitled to execute the whole decree. 

The learned Subordinate Judge, it ap- 
pears, ultimately allowed the objection. 
He held •“that under a private partition 
between the parties Mangal Prasad was 
entitled to only one-third of the amount 
covered by the decree, and that the re- 
maining two-thirds had been allotted 
to his minor sons who were living under 
the guardianship of tlieir mother. 

This objection was allowed by the 
Subordinate Judge on the r)th September 
1923. On the 10th September 1923 
Mangal Prasad applied to the Executing 
Court to strike off the execution case 
saying that he would file a fresh appli- 
cation in continuation of -tlio first appli- 
cation and the execution case was struck 
off on the 20th September 1923, 

The present application was then filed 
on the 21st September li)23 by Mangal 
Prasad and his two minor sons. Objection 
has been taken to this application by the 
judgment-debtors on the ground that the 
present application cannot be treated as 
a continuation of the first application and 
if it be treated as a fresh application then 
it is barred by limitation. 

The learned Subordinate Judge has 
disallowed this objection holding that the 
present application must be treated as 
one in continuation of the first applica- 
tion. He has also held that the first 
a<|W)lioation, was an appHcation in accor- 
dance with law and that, therefore, the 
present application which was filed with- 
in three years from the first application 
was also within time. He further found 
that limitation was saved by reason of 
the explanation to Art. 182 of the Limi- 
1926 P/21 & 22 


tafcion Act inasmuch as as an applioatiob 
by any one of joint decree holders shall 
take effect in favour of all of them. He 
accordingly disallowed the objection of 
the judgment-debtors and they have come 
up in appeal to this Court. 

In my opinion, the decision of the learn- 
ed Subordinate Judge appears to be 
correct. The first application which was 
filed on the 25th January 19il must be 
treated as an application in accordance 
with law. It fulfils all the requirements 
of 0. 21, Rr. 11 to 14 of the Civil P. C. 
It has deen contended on behalf of the 
judgment-debtors that this application 
was dismissed on the ground that it was* 
not an application upon which any relief 
could be granted to the decroo- holders and] 
that, therefore, it could not be treated as- 
an application in accordance with law, 
but an application may bo in accordance 
with law and yet the applicant may not 
bo entitled to any relief on account of 
circumstances other than there being any 
defect in the application itself. It has 
been held in Bha(prat Prashad Singh v. 
Dwaraka Prosad Singh (l) that under 
Art. 182, Cl. of the Limitation Act, an 
application is one made in accordance 
with law if the particulars required by 
O. 21, Rr. 11 to 14 of the Civil. P. C. are 
supplied. In the present case, we find 
that all the particulars required to bo 
stated in an application for execution 
by Rr. 11 to 14 of 0. 21 had been given 
in the first application. The application 
of the 25th January 1921 must, therefore, 
be treated as an application made in ac- 
cordance with law. 

The present application, v;hioh was filed 
on the 21st September 1923 was admit- 
tedly within three years of the first appli- 
cation and, was, therefore, within time. 
Furthermore it appears that on the first 
application an order had been made for 
issue of ;iotic 0 under 0. 21, R. 22. 
Under Cl. (6) of Art. 182 a fresh period 
of limitation began to run from date of 
the issue of that notice. That notice was 
issued on 23rd May 1921 and, therefore, 
the issue of the notice also saves' the pres- 
ent application from limitation. 

Even if it be contended that the first 
application was not in accordance with 
law the issue of the notice would give a 
fresh start for limitation. In Gopal 
Ghunder Manna v. Gosain Das Kalay (2), 

(1) a. I. R. 1924 Patna 23. 

(2) [1898] 25 Cal. 694=2 C. W. N. 656 (P. B.). 



162 Patna Subedar v. Bambilas (Boss, J.) 1926 


a Full Bench of the Calcutta High Court 
held that even if the application for exe- 
cution be not one in accordance with law 
a notice issued under 0. 21, B, 22 uj^n 
that application would be a stop which 
would give a fresh start for limitation. 
The same view was taken by a Full 
Bench of tlie Allahabad High Court in 
Dhonkal Si/ifjh v. Phakkar Singh (3). In 
this view of the case it is not necessary to 
consider whether the present application 
can be taken to be one in continuation 
•of the first, application. Mr. Jayaswal, 
wlio apj)ears for the respondent has not 
laid any stress upon this point and it is 
not necessary to consider it. 

In my opinion, there is no substance in 
the appeal and it must be dismissed with 
•costs. 

Mullick, Ag. C. J . — I agree. 

Appeal dismissed. 

' (3) (1B93J 16 Ail 84=1H93 A.‘ W, nT 36 iFrB). 
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Das and Boss, JJ. 

Subedar Bad and another — Defendants 
— Appellants. 

V, 

Bambilas Bai and others — Plaintififs 
and Defendants — Bespondents. 

App€)al No. 1002 of 1 922, Decided on 
2nd June 1925, from the appellate decree 
of the Dist. J., Shahabad, D/- 22nd May 
1022. 

Bengal Partition Act, S. 119 Partition 

proceedings arr not binding on fruun 'ln^lder evm 
thongh he Is me of the proprietors. 

If, hi the course of a pjvrtition proceeding any 
qiieHtion iinscs as to the extent or otherwise of the 
tenure, as the tenure-holder is not in general a 
party to the proceedings, he is not affected in any 
nianiu^r by the decision which may be arrived at 
by the revenue antlKjrities for the purposes of par- 
tition between the proprietors. Even if therefore 
the tenure is set up by a person who is also a pro- 
prietor, and is a party to the proceedings, it would 
be unreasonable to hold that a party who has ap- 
pear<3d before the revenue authorities in his char- 
acter as a proprietor, should be finally concluded 
by a decision upon a question of title, which would 
not have been binding upon him if he had been a 
stranger to the proceedings. 37 Cal. 062 Foil ; and 
16 C. W. N. 039, Bef. [P 163, 0 1] 

Sultan Ahmed md Manohar Lai — for 
Appellants. 

S, M. Mullick and P. K. Mukherji — for 
.Bespondents. 


Rof*, J . — The plaintiffs brought this 
suit on the allegation that 25 bighas of 
land was their ancestral guzasbta kashf 
from before the time when in 1909 their 
ancestor acquired a half-anna share in the 
proprietary interest in the village. In 
certain partition proceedings the Deputy 
Collector recorded this land as the plain- 
tiffs’ kasht land ; but on appeal the Col-, 
lector ordered that the land should be 
recorded in the khasra as zerait and the 
partition was made accordingly. The 
plaintiffs claimed a declaration that the 
land was their kasht land and possession 
and mesne profits. The defence was that 
the land was zerait and that the suit was 
barred by the provisions of the Estates 
Partition Act. 

The learned Subordinate Judge held 
that the plaintiffs had failed to prove 
their title ; and, further, that S. 119 of 
the Estates Partition Act barred the suit. 
The learned District Judge reversed both 
these findings. Ho held that the plain- 
tiffs had proved that they had possessed 
this land as raiyats at least since 1899 
and that they had accfuired the status of 
occupancy raiyats in tlie land. With 
regard to S. 119 he was of opinion that 
as the order in the partition case which 
was contested in this suit was made under 
Chapter VI of the Act, S. 119 had no appli- 
cation, and that thoro was nothing in the 
Act that barred the suit which was in- 
stituted l)y the plaintiffs in their capa- 
city of raiyats. The defendants have 
appealed. 

With regard to the first finding it was 
contended by tho learned Counsel for the 
appellants that inasmuch as the land 
was under water up to 1908, it was im- 
possible that the plaintiffs could have ac- 
quired occupancy rights in the same. 
Now there is only one piece of evidence 
which refers to tho land being under 
water, as appears from the judgment of 
the Bubordinate Judge, viz.. Ex. A, a 
written statement by the mortgagee in a 
suit for redemption. The learned District 
Judge has dealt with this evidence and 
has held that a recital of this kind is of 
no value as evidence of fact. He was en- 
titled to hold that opinion and in that 
view no objection" can be talcen to his 
finding of fact as to the status of the 
plaintiffs. 

The substantial question in the appeal 
is as to the effect of S. 119 of the Estates 
Partition Act. Two cases were referred 
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•to by learned counsel for tiio appel- 
lants : Chaiodhary Kesari Sahai Singh v. 
Eitnaray an Singh (l) ; and Anil Kumar 
Biswas V. Bash Mohan Saha (2). Neither 
•of these cases deals with an order under 
Chapter VI. They wore both cases bet- 
ween proprietors and the substance of 
"the partition was directly in issue in 
'both. S. 119 clearly barred the plaintiff’s 
•suit in both cases and these authorities 
'throw no light on the present case where 
the plaintiffs are not asserting any right 
as proprietors but are claiming a raiyati 
right acquired long before they became 
iproprietors. On the other hand in Janki 
Nath Chowdliry v. Krli Narain Boy 
^Chotodhry (3), the question was as to a 
nairas right held by one who was also a 
jproprietor in the village. In that case 
also it was argued that there had been a 
•decision of the revefiue authorities 
against the plaintiff as to the reality and 
-extent of his tenure and that it was not 
•open to him to have the )natter re-agitated 
in the civil Court. On this argument 
jheir Lordships observed as follows : ‘No 
luthority has been shown in support of 
bhis proposition. On the other band, 
there are obvious and weighty reasons 
upon which sucli a contention ought to be 
overruled. It is manifest that if, in the 
course ofi a partition proceeding, under 
Act VIII of 1876, any question arises as 
to the extent or otherwise of the tenure, 
as the tenure holder is not a party to the 
proceedings, he is not affected in any 
manner by the decision which may be 
arrived at by the revenue authorities for 
the purposes of partition between the 
proprietors. It is merely an accident 
that, in the case before us, the tenure is 
set up by a person who is also a proprie- 
bor and is a party to the proceedings in 
bhat character. It would, in our opinion, 
be unreasonable to hold that a party who 
has appeared before the revenue authori- 
ties in his character as a proprietor, 
should be finally concluded by a decision 
upon a question of title, which would not 
have been binding upon him if he haJ 
been a stranger to the proceedings.” 
This language appHes precisely to the 
present ca^e. Similarly in Lakhi Chow 
dhry v. Akloo Tha (4), the question was 
discussed with regard to an order passed 

" (1) [1920] I P. L. T. 507. 

<2) A. I. R. 1924 Oal. 245. 

8) [19101 37 Cal. 662=15 C. W. N, 46. 

4) [1912] 16 C. W. N. 689. 


under Chapter VI and their Lordships 
said : “In thejsecond place S. 119 of the 
Estates Partition Act specifies the orders 
of the revenue authorities which cannot 
be questioned by a suit in any civil Court. 
An order under S. 43 or S. 46 is not ouoof 
the orders mentioned in S. 119. The 
reason for the exclusion is obvious. The 
determination by the revenue authorities 
is of a summary character and it cannot 
be taken to conclude finally a question of 
title between one of tlie proprietors and a 
stranger to the proceedings.” The same 
view has been taken in this Court in 
Baldeo Sahi v. Brajnandan Sajii (o). A 
partition deals with the rights of proprie- 
tors and, so far as raiyati lands are con- 
cerned, they are only entitled to a distri- 
bution of the rents. It could not have 
been the intention of the Act that the 
rights of tenants should be conclusively 
determined by the record of rights pre- 
pared for the purpose of partition ; and 
that this is so is clear from tho fact tl\at 
Chapter VI and S. Ill are not covered by 
S. 119. There is, in my opinion, nothing 
in that section to bar the presen • suit. 
The learned Subordinate Judge was of 
opinion that S. 119 must bar the suit 
because the effect of decreeing the plain- 
tiffs’ suit would be to upset the whole 
partition. In my opinion that is not so. 
S. 89 provides for the case of dispossession 
of the proprietor of a separate estate by 
a decree of a Court of competent jurisdic- 
tion and enacts that in such case tho 
partition shall not bo disturbed, but such 
proprietor shall be entitled to recover 
from the proprietors of the other separate 
estates formed by the partition such com- 
pensation as may be £air and equitable. 
That section does not apply in terms to 
the present case ; and there is no reason 
why the principle should not bo applica- 
ble. If the value of the defendants* estate 
is reduced by the declaration of tho 
plaintiffs’ raiyati right in this land, their 
remedy, in my opinion, would be to seek 
compensation from the other proprietors ; 
but there is no ground in justice why the 
fact that a partition has been made on 
the basis that this land is proprietor’s 
land should debar, the raiyat from assert- 
ing his raiyati right. 

I would, therefore, dismiss this appeal 
‘with costs. As it appears that during the 
pendency of the suit possession was deli- 

(5) [191b] 3 P. L. W. 266= (1918) P. H. O.T;.- 
164. 
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vered and the plaintiffs were dispossessed 
the decree will entitle them to recover 
possession with mesr.e profits. 

Das, J.—I agree. 

Appeal dismissed. 
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Das and Ross, JJ. 

Sagar Mull — Defendant — Api)ellant. 

V. 

Ilira Maharaj and others — Plaintiffs 
— Respondents, 

Appeal No. 44 of 192o and Civil Revi* 
sion No. 28 of 1925, Decided on 24th 
June 1925, from the appellate decree of 
the Dist. J., Mongh>r, D/- 3rd November 
1924. 

(a) Civil P, C., Sell. 2 para. IG — Appeal on 
grounds other than thoie In para. 10 is Incompe' 
tent. 

No ,'ippen] lies from ati award on ground?, other 
than those specified in para. 16 (2). [P. 1G5, C. 1] 

ih) Aj)pedl — Right (o second appeal— First ap' 
pellatc Court hearing appeal, where no appeal 
lay—Sccond appeal lies. 

Where no appeal lav to the lower appellate 
Court, b\it an appeal was entertained and decided. 

Held ; a second appeal lies to the High Court. 

[P. 165, C. 1] 

5?. M. Mullick and N. N. Sen — for Ap- 
I)o]lant. 

Hasan Imam, N. C. Sinha, N. C, Ghosh 
and Nianiutullah — for Respondents. 

Ross, J . — This is an appeal against an 
order of the learned District Judge of 
Monghyr reversing a decision of the Mun- 
sif and remanding tlie suit for trial on 
the merits. The Suit was brought by 
Plaintiff No, 1, Him Maharaj, and his 
minor son against tlie six defendants who 
are said to be meinl>ers of the Committee 
of the Lakhisarai Gausala. The suit was 
for specific performance of an agreement 
for sale of a plot of land entered into by 
the defendants with the Plaintiff No. 1 
on the 18th of December 1920. The par- 
ties entered uito an agreement to refer 
the matter to ' arbitration and a petition 
was . presentd^ on behalf of the minor 
plaintiff for leave to enter into this 
agreement and permission was granted by 
the Court. As the award was not sub- 
mitted by the time limited by the Court, 
after several adjournments bad been 
given, the arbitration was superseded on 
the 27th of March 1921 and the esase was 


fixed for hearing for the SOfch. On that 
date another application was made by 
Plaintiff No. 1 and the defendants to 
refer the suit again to arbitration. This, 
was granted and the same arbitrators 
were appointed and they submitted their 
award on the following day. 

The Munsif passed a decree in accord- 
ance with the award and dismissed the- 
suit. The learned District Judge held, 
that the reference to arbitration was ille- 
gal inasmuch as no permission was gran- 
ted to the minor plaintiff to enter into- 
the agreement by which the case was 
submitted to the arbitrators- on the second 
occasion. He therefore set aside the decree- 
and remanded the suit for trial on tha 
merits. 

On behalf of the appellant, who is 
Defendant No. 6, the contentions are : 
first, that no appeal lay to the District 
Judge ; secondly, that the question of per' 
mission to the minor plaintiff did nofc 
arise inasmuch as it was only Plaintiff* 
No. 1 who asked for relief ; thirdly, that 
no permission was necessary because 
0. 32, R. 7, does not control para. 1 of 
8ch. 2 to the Code ; and, lastly, that 
even if permission was ordinarily neces- 
sary, it was not necessary in this case 
Plaintiff No. 2 was joint with his father 
the karta of the family, and was there- 
fore represented by him. 

On behalf of the respondents it is con- 
tended in the first place that even if no* 
appeal lay to the District Judge he has 
passed a proper order such as the Court 
would have passed on an application by the 
plaintiff under S. 115 and, therefore, this 
Court should not interfere ; secondly, that 
the supersession of the arbitration on the 
27th of March cancelled all the proceed- 
ings in arbitration up to that date and it- 
was necessary to obtain fresh permission . 
for the minor plaintiff to enter into an 
agreement to refer the suit to arbitrators;, 
and thirdly, that permission was neces- 
sary because 0. 32, R. 7, controls para. 1 
pi Sch. 2 ; and, therefore the reference to* 
arbitration was without jurisdiction and 
the order passed by the District Judge 
was right. 

Now para. 15 of Sch. 2 states the 
grounds on which an award can be set- 
aside. These are for the trial Court to • 
consider ; and the ground now taken fell 
to be considered and was considered by 
that Court and it was decided that the 
award was not invalid on that ground.. 
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Under para. 16, therefore, the Court had 
^o pronounce judgment according to the 
isward and it did so. Cl. (2) of that para- 
jgraph states the grounds on which an 
appeal may be taken against such a decree 
viz., that it is in excess of the award and 
mot in accordance with it. No such 
ground was taken before the District 
Judge and therefore no appeal lay. This 
as plain on the language of the section itself 
-•and the authorities are clear : Ghulam 
JCkan V. Muhammad Hassan (l), Lutawan 
V. Lacliya (2) and Khudi Bam Mahto v. 
•Chandl Charan Mahto (3). The case 
which the learned District Judge has 
relied upon, Denoddal Pakrasi v. Pran 
Chandra Pakrasi (4) was decided in 1898 
under the old Code and before the deci* 
ision of the Judicial Committee and is no 
longer law. The learned counsel for the 
respondents did not attempt to support 
this part of the judgment and conceded 
that no api^eal lay to the District Judge. 
But as the District Judge entertained and 
decided the appeal there is a second appeal 
to this Court, That second appeal 
must be decided according to law and the 
judgment of the District Judge must be 
set aside. 

As to the contention of the respondents 
that this Court should not interfere when 
;a proper order has been made, this argu- 
ment can be raised only in answer to an 
•application for the exercise of the revi- 
sional jurisdiction of the Court. This is 
not the case here ; nor is there any appli- 
<5ation by the respondents against the 
order of the Munsif ; consequently this 
point does not arise. Moreover, even if it 
►did arise, this contention could not suc- 
ceed because it rests on a pure technica- 
lity. "Bhe defect is formal only, because 
on the nrst reference to arbitration per- 
mission was accorded to Plaintiff No. 2 ; 
and there is no ground for supposing that 
it would have been refused on the second 
occasion. 

But on the merits it is clear that the 
appellant is entitled to succeed. I do not 
propose to enter in the question whether 
O. 32, B. 7, controls para. 1 of Sch. 2 — a 
-question on yrhich there has been niuc^ 
-difference of opinion ; nor need I discuss 
Jthe argument that Plaintiff No. 1 repre-. 

,(1) [1902] 29 Cai. 167=29 I.A. 51^6 C.W.N. 

226=12 M.LJ. 77=4 Bom. L.R. 161=8 

Sar. 164 (P.O.). . 

42) [1914] 36 All. 69=12 A.L.J. 67 fP. B.). 

<3) [1916] 1 P.L.J. 305=2 P.L.W. 377. 

44) [4911] 14 C.L.J. 143. 


sen ted Plaintiff No. 2 %;o as to make it un- 
necessary for the Court to grant permis- 
sion to Plaintiff No, 2 to agree to arbitra- 
tion. But the plaint itself shows — and the 
prayer is si)ecific — that only Plaintiff 
No. 1 prayed for judgment. No relief was 
sought for Plaintiff No. 2 and he was in 
no way interested in the suit. The agree- 
ment of which specific performance was 
sought was entered into by the defen- 
dants with the Plaintiff No. 1 and he 
alone was entitled to enforce it. 

On every ground I am of opinion that the 
decision of the learned District Judge is 
wrong and must be set aside. The appeal 
is therefore decreed with costs throughout 
and the decree of the District Judge is set 
aside and that of the Munsif is restored. 

The application in revision is dismis- 
sed. 

Das, J. — I agree. 

Appeal allowed. 
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Muluck, Ag. C, J., and Kulwant 
Sahay, J. 

East Indian Railwiy Co. — Defendant 
— Appellant. 

V. 

(hhardhan Das — Plaintiff — Bespondent. 

Second Appeal No. 393 of 1923, De- 
cided on 22nd July 1925, from a decision 
of the Sub.“J., Banclii, D/- 20th January 
1923. 

(a) Railways Act, S. 72 — Rhk note B — 
Consignor pleading to himself — Railway need 
not plead loss to them hni may simply plead the 
risk note. 

lo order to make the rink note applicable it is 
sufficient that the plaintift-consigoor pleads loss 
to himself. It is not nocassary for the defendant 
Railway to give evidence that the goods have been 
lost to him also. Therefore if the plaintiff admits 
the loss then all that the defendant has to do in 
the written statement is to plead the contract. Ha 
is not required to bring any evidence to suppoift 
his plea. If the plaintiff is astute to plead not 
loss but only non-delivery, even in that case the 
defendant need only plead the contract and ho 
will ba relieved from the duty of calling evidence : 
A. L R. 1923 Patna 286, Foil ; 46 Bom. 1201 not 
Foil. A. I. R. 1924 Patna 25 and A. I. R. 1924 
Cal. 725, Dlst. [P. 166, C. 1, 2] 

ije (h) Railways Act, S. 72 — Bisk note B — 
WUful tpeglect means deliberately doing or abstain- 
ing from doing an act which the party U bound to 
do. 

“ Neglect ** means the omission to perform a 
duty and implies that a man does something 
which ought either to be done in a different man- 
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Tier or not at all. or tliat he omitB to do something 
which ought to be done. But wilful neglect gees 
far l)eynnd this aud implies that the party knew 
that he should do a particular act and that he 
(Icliheratcly abstained frcin doing it. There may 
be r^ases where neglect may be deliberate and yet 
not wilful as for instance when the act is not that 
pt a free agent. Apart frem such cases it may be , 
psiid that every omission is wilful because everyone 
must be presinned to liave intended the ordinary 
ooiisequpiice of his act. But the mere presump- 
tion <jf law for the purpese of fixing responsibility 
is not sufTlcient. [P 167 C 1 dk 2] 

N. C. Sink a and N, C. Ghosh — for Ap- 
pellant. 

aS. Dayal—ior Kespondent. 

Mullick, Ag. C. J. — On the 24 th Feb- 
ruary 11)21, the plaintiff consigned to the 
defendant Company 25 bags of coriander 
seed at Howrah and on the 20c h Sep- 
tember 1021, ho consigned 125 bags of 
sugar at the Kidderpore Docks for delivery 
at Giridih to liiinself. It is admitted by 
the idaintiff that 16 bags of sugar and one 
bag of coriander seed were lost and 
the present claim is for Rs. 782 as dam- 
ages. 

The defendant set up a risk note in 
form B and declined to give any account 
of what had become of the goods. 

The Munsif decreed the suit and on ap- 
peal the Subordinate Judge affirmed that 
decree. 

The present second appeal is 'preferred 
by the defendant. 

The solo question is whether the risk 
note absolves tlie defendant from liability. 
The Subordinate Judge thought that the 
risk note did not aiqJy because this was 
a case not of loss but of non-delivery and 
in his opinion a loss to the plaintiff is not 
sufficient and the defendant must give 
proof of loss to himself. He relied on the 
case of Chela Bliai Punsi v. E, I, By. Co. 

(1). But it has been hold in G. I. P. By. 
Jo. V. Jitan Bam Nirmal Bam (2) that in 
.) refer to make the risk note applicable it 
IS sufficient that the plaintiff pleads loss 
bo hiniself and that it is hot necessary for 
blie defendant to give evidence that the 
goods have been lost to him also. Refer- 
snee was made in that case to the judg- 
mer^t of the House of Loyds in Smith Ltd. 
V. Great Western Eaihvay Company (3) 
and Ghela Bhai's case (l) was dissented, 
froiiiv The same view has been taken 
in other oases in this Court and I think we 
must follow the ctirsns curiae- 

“ Uf [ll)21 J 4y BomTiaOl^ Boiu LR7525, 

(2) A.l.R. 1923 Patna 285. 

(3) [192l]Ti.R., 2 K.B.,237. • 


Our attention has been drawn to East 
Indian Baihvay Company v. Snkhdeo Das 
and Gohardhan Das (4) where a learned 
Judge of this Court sitting alone held that 
the risk note did not apply because the 
defendant had not pleaded loss within the 
meaning of the special contract. It would- 
seem that the decision in that case turned 
upon the special language used in tlia 
written statement. But the G. I. P- By- 
Co. v. Jitan Bam Nirmal Bam (2) is 
quite clear and lays dowui the following, 
rules (l) : where a contract contains an 
exception and a proviso the party who 
desires to take the benefit of the exception 
must (if the contract requires it) not only 
plead the exception but . luove it, and 
when that has been done I-he other party 
wdio desires to take tlie benefit of the pro- 
viso, which is in reality an extrinsic co^ 
venant by way of defeasance, must prove 
that the subject-matter is not within the 
exception ; (2) upon the special contract 
ill risk note B the burden of i^roof lies in 
the first instance upon the defendant to 
show that there was such loss as is con- 
templated by the risk note and the onus 
is then shifted upon tlie plaintiff to show 
that the loss was due to the wdlful neg-^ 
lect of the defendant. 

Therefore if the plaintiff admits the 
loss, then all that the defendant has to do 
in his written statement is to plead the 
contract. Ho is not repuired to bring any 
evidence to support bis plea. If, as is 
frequently the case, the plaintiff is astute 
to plead not loss but only non-delivery, 
even in that case the defendant need only 
plead the contract and be will be relieved 
from the duty of calling evidence. 

The question really turns uxion the con- 
struction of tlie risk-note. Does it intend 
that loss to the iJaiiltiff only will be 
sufficient to bring it into operation dr 
does it intend otherwise ? In my opinion 
the answer is that the decision in G. I. P- 
By. Co. v. Jitan Bam Nirmal Bam (2) 
was correct and the contract requires that 
loss to the plaintiff is sufficient to briilg 
it into operation. If the goods are being 
wrongfully withheld by the Railway 
' Company and have not been lost to them, 
I see no hardshij^ to the plaii^tiff in con- 
struing the risk note to cover such a ca^e 
The plaintiff would then ^be entitled tc 
an immediate decree on the ground that 
the goods have bCen lost to him by reasor 
of the wilful neglect of Mie d^jfenddnt t( 

(4) A.I.R. 1924 Pat. 25. 
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deliver. the defendant has good grounds 
for detailing the goods he must prove 
them. Therefore, in my opinion, the 
learned Sul;)ordinate Judge’s finding that 
the failure of the defendant to give any 
account of the disappearance of the goods 
proves that the goods have not been lost 
within the meaning of the risk note can- 
not be supported, and the risk note also 
applies where the plaintiff only pleads 
non-delivery. In truth, in most cases the 
real object of asking the defendant to call 
evidence of loss to himseff is not to test 
the correctness of the defendant’s allega- 
tion but to get by cross-examination some 
evidence of wilful neglect so as to found a 
claim under the proviso. 

A contrary view has receiiLiy iKimi 
taken in the Calcutta High Court in the 
Ea^st lndia)h Railway Company v. Joy pat 
Singh (5). In arriving at the conclusion 
that loss to the plaintiff is not sufficient 
the learned Judges m that case have relied 
upon the; language of the English Carrie^rs 
Act of 1830 and the decision of Baron 
Parke in Hearn v. London and South 
Western Railway Company (6). ]3ut my 
respectful opinion is that the English 
Carriers Act is not in pari materia with 
the Indian Railways Act ; and having re- 
gard to the fact that a carrier under the 
English Act is an insurer which a railway 
3ompany in India is not, I do not think 
we are compelled to give the word “ loss” 
the same meaning hero as in the Carriers 
Act. 

If .then the risk note applies is the 
plaintiff I entitled to succeed on the ground 
of wilful neglect on the part of the Rail- 
way ? The learned Subordinate Judge s 
judgment on this point is as follows : 

‘ The position of the plaintiffs was such 
that it was not possible for them to make 
anything more than a general statement 
of the fact of negligence as inferred from 
ail the circumstanqes. And they are not 
to blamo if they have not been able to 
make out by meaps of qross:examination 
the specific acts of negligence because the 
avaiJgiWe evidence on the question of loss 
has poD beep placed before the Court,” If 
that , ^tbe position, I cannot see upon 
what eyiaenpe the learned Subordinate 
Judge come^ to the fii^ding that tfiere has 
been wil,f ]^i,\heglect, Neglect” pieans the 

omissiop^hjij perform a , duty and implies 
that a map .does something which ought 
( 5 ) 

(0) [mr>] 10 Bx. 79J1. 


either to be done in a different manner or 
not at all, or that he omits to do some- 
thing which ought to be done. Here the 
defendant’s duty was that of a bailee, 
namely, to take such care of the goods as 
a prudent man would have taken of his 
own goods. The degree of care required 
depends on the circumstances of each case* 
The plaintiff must show that the defen- 
dant did something which a prudent man 
in his circumstances, and having regard to 
the previous course of dealing, would 
not have done. There is no such evidence* 

The defendant in cross-examining one 
of the plaintiff’s witnesses suggested that 
he the ]>I}iinfiff had, as a matter of faot» 
‘ >'_‘kod t.ho w.vj^uiis with his own locks, but 
t;h«r denied. The learned Subordi- 
nate Judge does not find that it was tha 
defendant’s duty to supply locks to the 
wagons and tliore is no evidence that tha 
defendant did not take that care which 
he would ordinarily take of his own gooda 
or of the goods of his other 'consignors in 
transit. 

Then the learned Subordinate Judge 
says that if the goods were stolen before 
they were loaded there must have been 
neglect. Tliat docs not follow. He also 
says that if they were delivered to a 
wrong party there must have been neglect. 
There is no proof that they were delivered 
to a wrong party. 

There is, therefore, no legal evidence of 
neglect at all. 

But wilful neglect goes far beyond tliis 
and implies that the defendant knew that 
he should do a particular act and that he 
deliberately abstained from doing it. 
There may be cases where neglect may be 
deliberate and yet not wilful, as for in- 
stance when the act is not that of a free 
agent. Apart from such cases it may be 
said that every omission is wilful because 
everyone must be presumed to h^ve in- 
tended the ordinary consequence ‘of his 
act. But the mere presumption of law 
for the purpose of fixing responsibility is 
not sufficient. The plaintiff must show 
that the neglect was not accidental and 
that the person knew that mischief would 
result from his conduct or that there was 
an indifference to his duty to ascertain 
whether such conduct was mischievous or 
not. In Lewis v. Great Western Railway 
Company (7) the questipn was whether 
there had been wilful misconduct in 

(7) . BTisTi^^^ 

W.n. 250. 
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packing certain cheeses in London and 
Lord Justice Bramweli expressed himself 
on the subject as follows : *‘1 cannot, 

ho\«:ever, say that there was evidence 
here to show that the packers who were 
an London, whi^'" ’ i great place for 
ithe exporta . . ^^neshire ^cheeses, knew 
that they were doing wrong, or at all 
events that they were aware that there 
might be mischief resulting from it, and 
that they improperly did not inform 
themselves as to whether there would be, 
or would not be, mischief resulting.” 

In my opinion there was no legal evi- 
dence of wilful neglect here and therefore 
the plaintiff is not competent to suc- 
ceed. 

The result is that the appeal will be 
decreed with costs throughout. 

Kulwant Sahay, J.— I agree. 

Appeal allowed. 
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Buckniltj and Ross, JJ. 

Tunia — Petitioner . 

V. 

— Opposite Party. 

Criminal Revision No. 296 of 1925, 
Decided on 23rd July 1925, from an order 
of the S.-Jiulge, Arrah, D/- 1st June 
1925. 

>5c Penal Code, S. 193 — Giving false answers to 
questions which should not have been a^ked hut 
were asked — Per jury' Is committed hut sentence 
should he light. 

If one answers questions put to one in a judicial 
•proceeding when one has sworn to tell the truth 
and if one’s answers are not true, one commits 
perjury, whether those questions which one 
answers are not questions which should have 
been or could have been properly asked. The 
sentence, however, in such cases should not be 
very severe. [P 169 C 1] 

P. C, Roy — for Petitioner. 

Niamatulla — for Opposite Party. 

Bucknill, J .--This was an application 
made in criminal revisional jurisdiction. 
It was made by one Mt. Tunia, a young 
woman, who was convicted by a Magis- 
trate of the First Class at Arrah of an 
offence punishable under the provisions 
of 8. 193 of the Indian Penal Code, that 
' is to say, with having committed perjury 
in the course of a jadioial proceeding. 


She was sentenced to undergo rigorous 
imprisonment for six months and to pay 
a fine of Rs. 200, and in default of pay- 
ment thereof, to serve a further term of 
two months’ rigorous imprisonment, 
From her conviction - and sentence the 
applicant appealed to the Sessions Judge 
of Shahabad ; but on the 1st of June last 
the appeal was dismissed summarily. 

The circumstances which have isd up 
to the prosecution of this woman and her 
conviction are certainly somewhat pecu- 
liar. It would seem that at the end of 
July last year a burglary took place ni 
the house of a lady residing in the tow n 
of Arrah. A man named Tara Prasad, 
who is in the employment of this lady, 
reported the burglary to the Police ; and 
upon being asked whether he had any 
suspicion as to by whom the offence had 
been committed, he is said to have replied 
that he thought that it was not impro- 
bable that one Ramsakal Singh of Gonouli 
might have been concerned in the matter. 
T*Te added that this Ramsakal Singh lived 
in the same mahalla where the burglary 
had lieen perpetrated, that his (Ram- 
sakal’s) uncle was on bad terms with the 
lady whose house had been broken into 
and that Ramsakal himself was the asso- 
ciate of evil persons. 

As a result of what had taken place at 
the police station, it would seem that, on 
the 27th of August last, this Ramsakal in- 
stituted proceedings against Tara Prasad 
charging him with having committed an 
offence punishable under the provisions 
of S. 500 of the Indian Penal Code that 
is to say, with having committed defama- 
tion. Tara Prasad was put on his trial ; 
we are informed at the Bar that he was 
eventually acquitted. What defences he 
put forward I do not know ; but it would 
seem that, amongst them, must have 
been one which contemplated some plea 
in the nature of justification, for he 
called as a witness in the defence the 
applicant here. So far as I can gather 
his object in calling this woman was to 
show that she was a woman of easy 
virtue and had been the kept mistress of 
the man Ramsakal Singh, and I suppose 
that it would have been urged that 
if it could have been shown that Ram- 
sakal Singh had kept company with a 
woman of ill-repute, the suggestion made 
by Tara Prasad in the statement which 
he made to , the police, when reporting 
the burglary, that Ramsakal was the assor 
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t e of evil companions might have been 
d in some measure to be justifiable. 
I^ow, when the applicant was put into 
the witness-box, she does not appear to 
have realized that it was in no way in- 
cumbent upon her to answer any ques- 
tions which might have reflected upon 
Tier own probity or virtue and it is some- 
what remarkable to notice that no 
attempt at protecting her from having to 
Teply to questions of that nature appears 
to have been offered to her by the officer 
vvho was trying the case. On the other 
liand it would seem that she was interro- 
:gated very fully as to her morality and 
^s to her immoral association with Eam- 
•sakal Singh ; how such a proceeding could 
have been allowed unless she had been 
♦(which she was obviously not) willing to 
assist Tara Prasad by blackening her own 
character, it is difficult to understand. 
However, the fact remains that she was 
asked a variety of questions of the char- 
acter which I have mentioned and that 
she answered in a manner protective of 
her own character. There is, however, 
not the least doubt that a number of her 
:answer8 were not true ; she had been put 
upon her oath and it is, of course, need- 
less for me to point out that if one 
answers questions put to one in a judicial 
proceeding when one has sworn to tell 
the truth and if one’s answers are not 
true, one commits perjury, whether those 
questions which one answers are''not ques- 
tons which should have been or could, 
have been properly asked. After the 
applicant had given her evidence which I 
may point out was, of course, not in 
favour of Tara Prasad, she was eventually 
charged as I have mentioned above, tried, 
convicted and sentenced. I think that it 
must be admitted that the circumstances 
were extremely difficult and painful for 
the applicant, she was placed in an un- 
enviable j)©sition and, -no ■ doubt, was 
completely ignorant of her right to refuse 
to answer questions which would reflect 
upon her own chard cter and had the un- 
pleasant alternative either of telling the 
truth and admitting that she was a loose 
woman, or as she did, of telling untruths 
and malking herself out better than per- 
haps she really was. • 

It is, however, I think, not unimport- 
airt to observe the actual averments 
w^bich were made against her which 
formed the basis of the charge of perjury 
lurought CHsainst her* Although it is true 
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that superficially some of these ’questions 
do not appear in themselves to be such as 
if answered truthfully would have 
thrown any discredit upon the applicant's 
character, yet, on further examination, 
they will all be found to be connected 
more or less closely with the illicit asso- 
ciation which it was being attempted to 
be proved had existed between the appli- 
cant and Ramsakal Singh. The first 
untrue statement which she is alleged to 
have made is that she did not know this 
man at all. There can be no doubt from 
the evidence of at least six witnesses and 
from documentary evidence as well that 
this was not true. The second statement 
was that she had never stated that Eam- 
sakal Singh, this particular individual, 
used to visit her frequently. This again 
was, undoubtedly, not a true statement. 
The statement in which she is, 
alleged to have perjured herself- 
was that she denied that the per- 
son named Eamsakal against whom 
and herself a woman named Dularia in 
1923 had brought some criminal proceed- 
ing was the same Eamsakal as that con- 
cerned in the case which was being, 
brought against Tara Prasad. Again 
there can be no doubt that this statement 
was not true. The fourth question which 
she is said to have answered untruthfully 
was that she denied that when her house 
had been entered for the purpose of exe- 
cuting some legal purposes Eamsakal had 
been found there in her company. This, 
however, again was undoubtedly shown 
to be a falsehood. The fifth and the last 
answer which she is said to have made 
falsely is the point blank avowal that she 
was not the mistress of this Eamsakal. 
The Magistrate has stated that the evi- 
dence of all the witnesses for the defence 
and indeed of the main prosecution wit- 
nesses shows that this statement was, as 
he terms it, “ a deliberate'^^ lie.” There 
can, therefore be no doubt whatever that 
this woman in the witness-box made 
statements which were untrue, and 
which she knew to be untrue. There 
are however, obviously reasons for coming 
to the conclusion that her position was 
allowed to be one which it ought not to 
have been allowed to be. I think that 
she ought to have been informed that it 
was in no way incumbent upon her to 
reply to questions her answers to which 
might, if true, have reflected upon her 
moral character. 
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Under these circumstances, although 
there undoubtedly has been a commission 
of the offence to which I have referred it 
seems to me that the sentence is alto* 
gether too severe. We are informed by 
tlie learned advocate who ajjpears for 
the applicant that the applicant has 
already served 21 days in jail. 
I am satisfied, in my own mind, 
that this is an ample punishment for the 
offence committed under the remarkable 
circumstances to which I have drawn 
attention. Whilst, therefore, affirming the 
conviction, the sentence of imprisonment 
which was passed upon the applicant will 
be reduced to that period of imprison” 
ment which she has already served. The 
fine of Bs. 200 will be remitted and if it 
has already been paid it must bo refunded 

Rost, J , — I agree. 

Sentence reduced. 
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Mullick and Boss, JJ. 

Thakur Sao and o^/icrs— Petitioners. 

V. 

Abdul Aziz — Opjiosite Party. 

Criminal Revisions Nos. oJH and o9 of 
1925, Decided on 7th May 1925, from an 
order of the Dist. Mag., Putna. 

^ {a) Criminal P. C., *S. V]H—Only when denial' 
of right Is a pretence Magi str ale can viafcc eyrder 
absolute. 

The first duty of a Magistrate in a case under 
S. 186 is to determine whether any public right 
exists, and if the party against whom proceedings 
have been taken denies that there is any public 
right, the ^Tagistrate has to determine whether 
that denial is bona fide or a mere pretence. Only 
when he is satisfied that the denial is a mere 
pretence can he proceed to jjiake his /order 
absolute. If he finds that the genial is bona fide, 
his jurisdiction is ousted and ho has no authority 
to enquire further. The IMagistratc is not en- 
titled to demand • that the evidence shall be 
Fuflioient to satisfy him that no public right 
exists. The only condition is that upon the 
materials before him the ^lagistrate must have 
no reason to think the evidence false. The Magis- 
trate ha^ no jurisdiction to weigh the evidence 
and to determine on which aide the balance 
leans. . , , [P 171, 0 1] 

Criminal P. C.. S. 189-^1 {2)—BeUable evi- 
dence stipporiinp defiled of right ousts jtirlsdic* 
tlo'n. 

The inWt of S. 139- A (2) i^ that the Magis- 
trate should neither encroach on the jtirisdicftion 
of the ciyil Court 'which alone can detemine 
the existeiice of such a public right as i# z^lerijed 
to, nor fail to exercise his own jurisdiction. The 


criterion is that he should find evidence to sup- 
port the denial which he can pronounce reliable^ 
That is necessary and it is sufficient to oust his 
jurisdiction, [P 171, C 2] 

K. B. Diitt, S. P. Verma, Manohar Lai 
and'/S. N. Sahay — for Petitioners. 

Sultan Ahmad, Muhammad Hasan Jan, 
Fakr~ud‘din nnd Ahmad Baza — for 
Opposite Party. 

Mullick, J.” -A dispute having arisen 
between the Hindus and Muhammadans 
residing within the cantonment of Dina* 
pur regarding the use of a ghat on the 
riyer Sone, the Sub-Divisional Magistrate 
of Dinapore on the 14th January last is- 
sued two orders which form the subject 
of the present applications before us. 

One of these orders declares the “ghat” 
to be public and purports to have been 
made under S. 139- A, Criminal P. C. The 
Magistrate ln\d issued a notice under 
S. 135 of the Code calling upon Deonarain 
Pande, the priest of the temples, to show 
cause why ho should not remove certain 
enclosures and a signboard indicating 
that it was private property. The other 
order was made under S. 144 of the Code 
and prohibited six of the leading Hindus 
from restraining the Muhammadans from. 
using the ghat. 

It appears that the bank down to the* 
water of the river is the property of Gov- 
ernment and that 40 or 50 years ago a. 
Hindu resident of tho locality obtained 
permission to erect two or three temples 
on the bank and to construct a flight oh 
steps for the use of bathers. 

The case of the Hindu is that they 
have acquired an exclusive right to usa 
the steps and that the Muhammadans are^ 
not entitled to use the same as of right. 

The learned Magistrate proceeded to 
hold an inquiry under S. 139- A of the 
Criminal P. C. as to Deonarain’s claim 
that the ghat was private property andi 
as to his denial that there existed any 
public right in respect thereof, he took 
the evidence of five Hindus and of a 
number of Muhammadans, and the con- 
clusion to which he came was that the 
Hindu witnesses though reliable were* 
mistaken in imagining that there wae no 
public right. 

Now it is contended that the law does 
not give the Magistrate the power to find 
whether in fact the denial is true or false 
and ^ ^on as a bona fide dispute has 
been made out, the Magistrate must hold 
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his hand and refer the parties to the 
civil* Court. 

The law, previous to the Code of 1923 
as expanded in judicial decisions, was 
that as soon as the party cited appeared 
before him the Magistrate’s first duty in 
a case under S. 133 of the Code was to 
determine whether any public right ex- 
isted, if the party denied that there was 
any public right, the Magistrate had to 
determine whether that denial was bona 
fide or mere pretence. Only when he 
was satisfied that it was pretence could 
he proceed to make the order absolute. 
If, however, he found that the denial 
was 'bona fide, his iiirisdiclion was ousted 
and he had no authority to enquire 
further. 

Now S. 139 of the present Code appears 
merely to have cdiifirm'ed this view of 
the law and given statutory expression 
to it. The section provides tliat if in 
such inquiry the Magistrate finds that 
there is any reliable evidence in support 
of such denial, he shall stay the pl*o- 
ceedings, until the matter of the existence 
of such right has been decided by a com- 
petent civil Coui’t ; and if he finds that 
there is no such evidence he shall pro- 
ceed, as laid down in S. 137 or S. 138 as 
*the cpse may require. 

The law, therefore, requires first of' all 
that the party shall appear before the 
Magistrate and deny the existence of the 
imblic right in question. Secondly, that 
he shall produce some reliable evidence, 
and, thirdly, that' such evidence shall be 
legal evidence and shall support tlib 
denial. lf‘ these three conditions are 
satisfied, then the Magistrate's jurisdic- 
tion ceases to exist. 

Now it is contended that the Magistrate 
is entitled to demand that the evidence 
shall be sufficient to satisfy Him that no 
public right exists. The section, how- 
ever, requires evidence and not proof and 
the only condition is that upon the mate- 
rjals before him the Magistrate has not 
reason to think the evidence false. The 
Magistrate has no jurisdiction to weigh 
the evidence anil tp (determine on which 
side the balance leans, * 

Moreover, there wa^ evidence which, if 
believed, ^ s^pportg^ th^ claim, made by 
the petitjpners. It is pot disputed that the 
witnpases are thoroughly honest in what 
tliey s^y ; but ^ ^he Magistrate says that 
they arc mistaken in thinking that the 
ghat is hot public.' 'that' is a matter ^6r 
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the civil Court and, in my oj. inion, the^ 
Magistrate has no jurisdiction to inquire 
any further into the actual existence of 
the public right claimed by tl:e Muham- 
madans. 

In this view of the case the order of 
the learhed Magistrate of the 14th Janu- 
ary 1925, will be set aside and he will 
be directed to stay all further proceedings 
in the case. The order under S. 144, Cri- 
minal P. C., has spent its force and no 
orders are required in respect of it. 

Ross, J. — I agree. It seems to me 
that the intent of S, 139-A (2) is that the 
Magistrate should neither encroach on 
the jurisdiction of the civil Court wJiich 
alone can determine the existence of such 
a public right as is referred to, nor fail to 
exercise his own jurisdiction. The cri- 
terion is that he should find evidence to 
support the denial which lie can pro- 
noiinco reliable. That is necessary and it 
is sufficient to oust his jurisdiction. 

Order accordinfjhj, 
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JwALA Pkasad and Adami, JJ. 

Gosivaiai Lalon Lal Sharma — AppeP 
lant. 

V. 

liadheij Lal Gosicami and others — 
Respondents, 

Miscellaneous Appeal No. 153 of 1924 
Decided on 24t]i November 1924, for 
staying tlie lu’occedings of the Court of 
the Dist. J., Mathura. 

{a) Civil r, r., S. 151 — Injunction against 
ptrso7i ontsUle jurisdiction can he Issued Vf Jie 
has submitted to jurisdiction — Injnnctlon~^ivil 
I\ C., Ss. 10, 22 and 0, 39. 

Although a Court will not issue any injunction 
against a person not within its jurisdiction, yet 
when that person has submitted fo. its 
jurisdiction, the Court 'will in the ends of Justice 
restrain that party from., dcing an>ithi'ng Whi6h it 
considers is improper and will amount to an 
, abuse of the process of the Court. .1 
//: rilFoll fPm.C 1] 

T. N, Sajiay — for Appellant. - , 

K. P. *JayastvaI, G. N’^ MiMi erj^e,:Fa2^ 
Ali and B, C. Da — for uesixmd^fcs. : . 

Judgihij^t.‘-“l’his is an , applibatlon to 
slay the proceedings iiistituled /pending 
4 n of the Distridt Judge of 

MaiAiura foV the grabt "^of Letters df 
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Aclrninistiration with respect to the estate 
of one Mohan Lai. The applicant in that 
Court is Manu Lai, son of Kishori Lai, 
brother of Mohan Lai. The opposite 
parties in that case are Laloo Lai, son of 
Mohan Lai, Bad hey Lai Goswami and 
others, sons of the daughter of Mohan 
Lai. Previous to the institution of the 
proceedings in the Mathura Court, Laloo 
Lai had applied to the District Judge of 
Patna for the grant of Letters of 
Administration to the estate of his father 
Mohan Lai. The application was^opposed 
by the aforesaid Goswamis, the sons of 
Mohan Lai's daughter. Manu Lai was 
also made a party and entered ap- 
pearance, but afterwards ceased ‘to take 
-any interest in the proceeding. That 
application was made on • the 17th 
"September 1923 and terminated in the 
final order of the District Judge passed 
on the 14th June 1924, by which the 
application of Manu Lai was refused. 
Against tliat order Manu Lai has appealed 
to this Court, and has now applied for an 
ad interim stay of proceedings in the Court 
at Mathura in the United Provinces, 
pending the disposal of the appeal 
here. 

On the 7th of August 1924 an order 
for ad interim stay of the proceedings 
before the District Judge of Mathura was 
made by this Court pending the disposal 
of the present application. Now the 
applicant has come up before us for de- 
termination ,as to whether the ad interim 
injunction should continue pending the 
disposal of the appeal or it should be 
withdrawn. 

The Goswamis, that is, the daughter's 
sons of Mohan Lai, have appeared 
through Mr. Jayaswal. He supports the 
application of Laloo Lai. Manu Lai, 
wdio is the applicant in the Mathura 
Oourt for the grant of Letters of Adftiini- 
etration to him, however, opposes this 
application. He contends that the 
application should be made in the Court 
of the District Judge of Mathura for 
etay of proceedings under S, 10 of the 
Civil Procedure Code, and that no 
injunction should be issued against him 
restraining him from proceeding with 
his application in the Mathura Court. It 
is admitted on all hands that the point 
a.t issue, both in the appeal pending 
l)efore us and in the proceedings in the 
Mathura Court, are one and the same. 
The proceeding out of which the appeal 
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to this Court has arisen was started long 
before the application made by Manti Lai 
in the Mathura Court. Upon these 
admitted facts the suit at Mathura cannot 
proceed and the trial of that suit is 
barred by S. 10 of the Code of Civil 
Procedure. It is true that an application 
for stay of proceedings under S. 10 of the 
Code should have been made in the 
Mathura Court. Upon the facts stated 
by the parties an application for the grant 
of Letters of Administration could be 
instituted either at Patna or at Mathura 
and as a matter of fact the proceedings 
have been taken in both the Courts. 
This circumstance brings the case within 
S. 22 of the Code read with S. 23, and 
the Court can determine in which of the 
two Courts the proceedings shall proceed. 
Manu Lai was made a party in the 
proceedings before tho District Judge of 
Patna and he entered appearance. No 
objection wasT however, made by him as 
regaids tho proceedings instituted in the 
Patna Court or that those proceedings 
should have been stayed. He quietly 
went to Mathura and instituted a fresh 
proceeding and allowed the proceedings 
at Patna to continue and to be dealt 
with and determined by the District 
Judge of Patna. He, therefore, submit: 
ted to the jurisdiction of the Patna 
Court. Having thus submitted to the 
jurisdiction oi the Patna Court he cannot 
frustrate the appeal in this Court by 
simultaneously going on with his pro" 
ceedings in the Mathura Court, It is, 
therefore, to my mind, obvious that the 
proceedings at Mathura should not go on 
until the disposal of the litigation here. 
The Code has carefully avoided the 
chance of any clash in tho decision of 
two Courts either in the same High Court 
or in different High Courts ‘with respect 
to the same point at issue arisingjbetween 
the same parties. When the suits and 
proceedings are in the Courts subordinate 
to the same High Court the matter does 
not present any difficulty and can bo 
effectively dealt with by that High Court. 
Difficulty, however, is felt in dealing with 
such matters when they are pending in 
Courts subordinate to two High Courts, 
for one High Court has no control over 
the Courts subordinate to another High 
Court. To meet those difficulties the 
Code has made provision in two sections, 
viz. Ss. 10 and 22. Those express provi- 
sions are further fortified by the power 
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vested in the Court for issuing injunctions 
against persons who are either within 
the jurisdiction of the Court or have 
submitted to its jurisdiction. Therefore 
the provisions contained in Ss. 10 and 22 
are supplemented by those contained in 
0. 39 relating to injunctions and to 
those which lie in the inherent power of 
the Court. It is certain that in the 
circpmstances of the case the proceedings 
in the Mathura Court should not go on 
and be stayed. 

The question of procedure then, to my 
mind, will not at all stand in dealing 
with the matter. Whereas under S. 10 
the party should apply to the Court in 
which the subsequent suit or proceeding 
is instituted under S. 22 this Court has 
jurisdiction to make an order that the 
appeal in this Court shall proceed. This 
order under S. 22 has the effect of stop- 
l)ing the proceedings in the Mathura 
Court. This has been the view arrived 
at by me in the case of Firm Bam Funiar 
Sheochand Bai v. Firm Tula Bam Nathu 
Bam (l), and, although this Court will 
not issue any injunction to Courts subor- 
dinate to another High Court, yet the 
order passed by this Court under S. 22 is 
final ; and it will not be open to any 
other Court in India to dispute *it and to 
allow suits and proceedings to proceed 
in any other Court than that in which this 
Court directs. Again, although the Court 
will not issue any injunction against a 
person not within - its jurisdiction, yet 
w^hen that person has submitted to the 
jurisdiction, the Court will in the ends 
of justice restrain that party from doing 
anything which it considers is improper 
and will amount to an abuse of the 
process of the Court. The reason why 
an injunction should not issue against a 
person residing outside the jurisdiction of 
the Court, is that an injunction on a 
l)erson if disobeyed cannot in that 
circumstance be enforced, but a party to 
a proceeding pending in this Court or 
in Courts subordinate to this Court is 
amenable to this Court. Manu Lai was 
a party in the Court below and entered 
api^arance and did not object to the 
jurisdiction of that Court and therefore 
he made himself liable in personam to 
this Court, vide Amar Kumar Mukherjee 
V, J3. Coventry (2). Again, he is a respon* 

(1) [1920] 1 P. li. T. 277=(i920) P. H. C. C. 

m. 

(2) L I. B. 1925 Patna 710. 
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dent in tliis Couit andi has entered 
api)earano6. Therefore an injunction can 
issue against him restraining him from 
proceeding .with the suit in the Mathura, 
Court. 

It has, however, been contended that 
aniinjunction against Manu Lai will not at 
all interfere with the Mathura Court and 
that Court in spite of such an injunction 
can continue the proceedings in that 
Court. That, contingency may not be 
apprehended. So long as Manu Lai is- 
personally responsible to this Court an. 
injunction against him, restraining him 
from doing any act, is a sufficient check, 
upon any proceeding being ^adopted by. 
him in the Mathura Court. 

The case, we are told, is not a compli- 
cated one, nor is it a heavy case. Most ofi 
the papers are in English and wall not be 
required to be translated. The appellant 
is ready to deposit the printing costs 
which has now been estimated by tlie 
office for printing the paper-book. 
Therefore the preparation of the paper 
book can be expedited and so also the 
bearing of the appeal. The ad interim, 
order passed by this Court on the 7th 
August 1924, should, therefore,, 
continue until tlie disposal of the appeal, 
the hearing of which is directed to be 
expedited. On behalf of Manu Lai an 
undertaking has been given that he will: 
not proceed with the proceedings in the 
Mathura Court if the hearing in this 
Court is expedited. In the circumstances, 
there will be no order as to costs. 
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Mullick aki) Ross, JJ. 

Sitaram Das— Petitioner. 

V. 

King'Emperoj — Opposite Party. 

^ Criminal Revision No. 82 of 1925, De- 
cided on 14th May 1925, from a decision 
of the S. J., Bhagalpur, D/- 19th Decem- 
ber 1924. 

^ (a) General Police Acl (5 of 1861), 6'. 30 — 
Section gives police power to control procession, hut 
not to forbid. 

Section 30 of the Act gives the police power to 
control processions. In order that this power 
may be exercised the Act in certain circumstances 
authoriees the police to require persons to apply 
for licenses. The object of this is that adequate 
arrangements for control may be made in time. 
But the oolice have no power to forbid the issue 
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of a procession. Th^ power to control does not 
include the power forbid. (P 174, O 2] 

(6) General Police Act (5 o f 1861) S. 80 — 
Issue of llcensesSignlng and giving for 
delivery Is sufficient. 

In the Act the word “ imuQ ” has not been de- 
fined. ; but it signifies that, if the D. S. P. or 
AseijJtant D. 8. P. signs the license and delivers it 
to some one with directions that it shall in due 
course be delivered to the applicant, the license 
has been issued within the moaning of S. 30. 

[P 174, C 2] 

Jjc (c) General Police Act (5 of 18G1), .S’. 30— 
Once license Is applied for, the applicant may 
take emt his procession. 

Ones an application is made in time the ap- 
plicant is free to taks out his procession whether 
the license had by then bean issued or not. If 
the license has been issued, ho is bound to obey 
the conditions whether it has beeTi delivered or 
not : if, on the other hand, it has not boon issued 
he is bound only to see that the general law 
was not broken. [P 175, C 1] 

S. N. Sdhay — for Petitioner. 

Assistant Govt. Advocate — for the Op- 
posite Party. 

Mullick, J. — The petitioner has been 
fined a sum of Es. 5 for committing an 
offence under S. 82 of the General police 
Act (Act V of 1861). 

It aj)pears that in August 1923, the 
Superintendent of Police of Bhagalpur, 
acting under S. 30 of the General Police act 
(Act V of 1861) issued a general notice on 
the residents of certain quarters in the 
town of Bhagalpur requiring that all 
persons directing or promoting processions 
should apply to him for a license. On 
the 2 1st August 1924 tlie petitioner 
applied for a license to take out a religions 
procession. On the same day a license 
was prepared and signed by the Deputy 
Superintendent of Police, but on the 
back of it an ondorseraent was made by a 
police officer named Mr. Hare to the 
following effect: 

The i^otitioncr must certify on the 
application that he understands tlie pro- 
visions under which the pass is issued. 
This license will not be issued until this 
is done. 

The petitioner never came for his 
license nor was it sent to him ; but the 
petitioner on the 23rd August took out 
his procession. No disturbance took 
place and in fact the local Sub-Inspector, 
having learnt that the procession would 
issue, deputed certain police officers to 
accompany it. 

The Deputy Magistrate, who tried the 
case, sentenced the petitioner to a 
fine of Bs. 75 but on appeal the Sessions 


Judge reduced it to Rs.. 5 holding that 
the offence was technical. 

In my opinion the petitioner has com- 
mitted no offence at all. S. 30 of the 
Police Act gives the police power to con- 
trol processions. In order that this 
power may be exercised, the Act in 
certain circumstances authorizes the 
police to require persons to apply for 
licenses. The object of this is that ade- 
quate arrangements for control may be 
made in time. Clause (3) of S. 30 gives 
the police power to define the conditions 
on which a procession shall be permitted 
to take place. If any of these conditions 
are broken, the offence is punishable 
under S. 32. Similarly if there is a 
failure to apply for license, there is a 
violation of an order issued under S. 30 
and, therefore, an offence punishable 
under S. 32. But, so far as I can see the 
police have no power to forbid the is me 
of a procession. The power to control 
does not include the i30vver to forbid. 

Section 30 does not prescribe how the 
conditions of a license are to be made 
known to the applicant ; but it is 
implied, I think, that the application 
shall bo made in sufficient time to permit 
of the conditions being communicated to 
the applicant. Ordinarily a day w’ould 
bo fixed by the police for the applicant's 
appearance to take the license or ar- 
rangements would bo made by him for 
its delivery to him or to his agent. If 
the applicant chooses to take out his 
procession after applying for his license 
and without waiting to acquaint himself 
with the conditions he does so at his 
own risk provided the license has been 
issued. In the Act the word “ issue ” 
has not been defined ; but, I take it that 
it signifies that if the District Superin- 
tendent or Assistant District Superin- 
tendent of Police signs the license and 
delivers it to some one witlr directions 
that it shall in due course be delivered 
to the applicant the license has been 
issued within the meaning of S. 30. In 
the present case if Mr. Hare intended 
that the issuing should not be complete 
till the license was actually delivered to 
the applicant in person, then the posi- 
tion is that the petitioner applied in 
time but did not wait for the issue of the 
license. In that case also it cannot be 
said that the petitioner has disobeyed 
any order passed under S. 30. S. 30 
required him to make an application in 
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fcime and he made it. As I understand 
the law he was free to take out his pro- 
cession on the 23rd Augu t whether the 
license had by then been issued or not. 
If the license had been issued, he was 
bound to obey he conditions whether it 
had been delivered or not ; if on the 
other hand, it had not been issued he was 
bound only to see that the general law 
was not broken. The power of control 
and dispersal given to the Police by the 
Act was sufficient to secure the public 
safety. 

The learned counsel for the petitioner 
has also brouglit to our notice that the 
'general notification in this case was 
issued so long ago as August 1023 and it 
is urged that S. 30 of the Act does not 
contemplate that prohibitory orders of 
ffehis nature should remain in force for 
such long periods. There is no restric- 
tion in the section itself, but it is obvious 
that some revision of the term is from 
time to time indicated with reference to 
liocal conditions. 

The result is that the conviction and 
'the sentence are set aside and it is 
-directed that the fine, if paid, bo 
/refunded. 

Ross, J. — I agree. 

Conviction set aside, 
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Ross, J. 

Kesho Prasad Singh — Plaintiff — Appel- 
lant. 

V. 

Bam Swamp Ahir and others — Defen- 
dants — Respondents. 

Appeal No. 9 of 1923, D cided 1st 
July 1925, from the appell.ac decree of 
the Sub-J., Arrali, D/- IHtli September 
1922. 

Bengal Cess Act (1880), Ss. 41 and 107 -Vakia- 
tlon statement prepared under tlie Act — Status of 
tenant under Bengal Tenancy Act Is not affected — 
CMl Courts cannot question the statements. 

According to S. 107 what is done under the 
Oegs Act is done only for the purposes of that Act 
and has no other efiect on the rights of persons. 
It does not in any way modify the conclusive, 
effect given by S. 93 to the cess valuation. lu 
determining the amount of cess payable the fact 
that the tenants are recorded in the Record of 
Rights as tenants at fixed rates is strictly irrele- 
vant. The question is not as to the status of the 
defendants under the Bengal Tenancy Act, but is 
as to their status and liability for the purpbses 


of the CchS Act which under S. 41 must be deter- 
mined according to the entries in the cess valua- 
tion statement. The status of the defendants 
under the Bengal Tenancy Act is in no way affec- 
ted by this valuation which stands by itself and 
the civil Courts have no jurisdiction to interfere 
with it. [P. 176, 1, 2] 

L. N. Singh — for Appellant. 

P. Dayal — for Respondents. 

Judgment. — This is an api)eal from 
a decree of the Subordinate Judge of 
Arrah, varying a decree passed by the 
Munsif of Buxar. The plaintiff is the ap- 
pellant. He sued the defendants for rent 
and cess for 1325 to 1328 and the only 
question is as to the amount of cess legally 
payable l)y the defendants. 

The plaintiff’s case was that the defen- 
dants were tenure-holders witliin the mean- 
ing of tlje Cess Act, that the annual value 
of their holding was Rs. 95-1-0 as entered 
in the cess valuation papers ; that tlie 
rent of their holding, as entered in tlie 
Record of Rights, was Rs. 31-0-6, and that 
consequently under S. 41. 01. (2) of the 
Cess Act the defendants wore liable to i)ay 
cesss at the ratA of one anna in the ru))oe 
calculated on tlie annual value of tlie 
holding, namely, Rs. 95-4-0, less half an 
anna in the rupee on tlie rent of the hold- 
ing : Rs. 31-0*6, Tho defence was that the 
defendants were cultivating raiyats within 
the meaning of the Cess Act, and that 
they were liable only to pay cess under 
S. 41, Cl. (3) at the rate of half an anna 
in the rupee upon the rent of their Jiold- 
ing, Rs. 31«0-6. 

The Munsif held that the defendants 
were liable to pay cess at half an anna in 
the rupee on the annual value of their 
holding which was Rs. 95-4-0. There was 
an appeal by tlie plaintiff and a cross- 
appeal by the defendants. The plaintiff’s 
appeal was dismissed and the cross-appeal 
was allowed and it was held by the Subor- 
dinate J udgo that the defendants were 
liable to pay cess at half an anna in the 
rupee on Rs. 31-0-G. The plaintiff has 
come up to this Court in second appeal. 

The argument on behalf of the appel- 
lant is that under S. 93 of the Cei3s Act 
the civil Courts have no jurisdiction to 
question the cess valuation. Section 93 
provides that : “Every valuation under this 
part shall be open to revision by the 
Commissioner or Board of Revenue, and 
not otherwise.” Now the cess valuation 
statement shows the names of the defen- 
dants in column 1 which istheacled : “Name 
of zemindars, tenure-holders and sub- 
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tenure 'hold era/' In coJumn 2 of which 
the heading is **Nij-jote and other assessed 
areas of landlords’* is entered Rs. 63*3-0. 
In column 3 which is headed Raiyatwari 
lands’* is entered Bs. 32-1-0. The total 
valuation is given in column 7 as Rs. 
95‘4-0 and that is the total of columns 
2 and 3. Column 8, which is headed 
“Revenue or rent on which deduction 
under S. 41 is allowable,” shows an entry 
of Rs. 31-0-6. The appellant contends 
that, on this document, it must be taken 
for the purposes of the Cess Act that the 
defendants are tenure-holders ; that the 
annual value of their holding is Rs. 95-4-0 
and that deduction is allowable under 
S. 41 on the rental of Rs. 31-0-6 ; in other 
words, that this document establishes the 
plaintiff's claim. 

The argument on behalf of the respon- 
dents is that the defendants are recorded in 
the Record of Rights as tenants at fixed 
rates at a rental of Rs. 31-0-6 and that 
they must, therefore, be assessed a& culti- 
vating raiyats, and that their liability is 
determined by S. 41, Cl. (3). The argu- 
ment based on S. 93 is sought to be an- 
swered by a reference to 107 wliich 
says : “Nothing in this part contained, 
and nothing done in accordance with this 
Act, shall be deemed to affect the rights 
of any person in resj^ect of any immov- 
able property or of any interest therein 
except as otherwise expressly provided in 
this Act.” Now the meaning of this sec- 
tion is clear, namely, that what is done 
under the Cess Act is done only for the 
purposes of that Act and has no other 
effect on the rights of persons. It does 
not in any way modify the conclusive 
effect given hy S. 93 to the cess valua- 
tion. The fact that the defendants are 
recorded in the Record of Riglits as 
tenants at fixed rates is strictly irrelevant 
to the present question. The question is 
not as to the status of the defendants 
under the Bengal Tenancy Act ; the ques- 
tion is as to their status and liability for 
the purix)9es of the Cess Act, The ^ Re- 
venue authorities have determined that 
the defendants are tenure-holdei*s and 
that the annual value of their holding is 
Rs. 95-4-0 of which Rs. 68-3-0 is in 
respect of lands held by themselves and 
Rs. 32-1-0 is in respect of lands let out 
to tenants. 

It is argued for the respondents that 
the question in the suit is as to the 
defendants* liability to pay and that this 
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has to be determined under S. 41 and 
involves the question of th 3 defendants’" 
status. But it is not their status under 
the Bengal Tenancy Act that is in ques- 
tion, but their status under the Cess Act 
and their liability under S. 41 must bo 
determined according to the entries in the 
cess valuation statement. This statement 
was compiled in the presence of tho 
defendants ; and, if they were aggrieved 
at the entry, they ought to have ap- 
pealed to the Commissioner or to the 
Board of Revenue as j)rovided hy S. 93. 
Not having done so, they are concluded, 
by the entry in the valuation statement. 

It is obvious that a great injustice 
would bo done to the plaintiff if the 
defendants’ contention were to prevail. 
The plaintiff has been made liable for cess- 
on a valuation of which one of the items^ 
is the annual value of the defendants’^ 
tenure. If it were now held that the 
defendants were not tenure-holders, then 
the liability for this cess will fall on the 
plaintiff alone through no fault of his^ 
but because the defendants had failed to 
contest the entry. In my opinion it was- 
for the Revenue authorities to decide 
whether the defendants were tenure- 
holders of cultivating raiyats for the pur- 
poses of the Cess Act and in this matter 
the entry in the Record of Rights is 
wholly irrelevant. The status of the 
defendants under the Bengal Tenancy Act 
is in no way affected by this valuation! 
which stands by itself and the civil 
Courts have no jurisdiction to interfere! 
with it. 

I would, therefore, allow this appeal 
with costs and decree the plaintiff’s suit 
in full. The plaintiff is entitled to his. 
costs in all the Courts. 

Appeal allowed^ 

A. I. R. 1926 Patna 176 

Mulliok and Macpherson, JJ. 

Sihan Bai — Petitioner. 

V. 

Bhagwant Dass dtnd another '-Opposite 
Party. 

Criminal Revision No. 104 of 1925,. 
Decided on 12th June 1925, from an 
order of the Dist, Mag., SDarbhanga, Dh 
6th January 1925. 
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P.a, S. m—Bigh Court will 
interfere orUy in exceptional caries e.g,^ wJiere there 
Is denial of fair triai^ln cognizable ca^es, private 
prosecutor has no locus standi at all (MulHch^ J, 
Macpherson, /. Contra), 

Per Mulltck, J , — The power of interference in 
revision should be most sparingly exercised and 
only iu cases where it is urgently demanded in 
the interests of public justice, e.g., cases in which 
there has been a denial of the right of fair trial 
and which attract the op?ration of S. 107 of the 
Government of India Act. In cognizable cases 
the private prosecutor has no position at all and 
that if the Crown decides to let an offender go. no 
other aggrieved party can bo heard to object that 
he has not taken his full toll of private vengeance. 
The Crown and not the complainant is alwavs the 
party. [P 177, C 2 ; P 178 0 1 

Per Macpherson, J , — The High Court possesses 
the power to set aside an acquittal under S. 439 on 
being moved by a private person, and this power is 
not restricted to cases where there has })een no 
triah or whore there has been a denial of the rig lit 
of lai** trial. It cannot be laid down that in every 
case of a prosecution for a cognizable offence the 
private prosecute r in India has no position at all 
in the litigation. Neither principle nor authority 
supports the view that an application under S. 439 
against an acquittal is not riaintaiuable in a pri- 
vate prosecution where the offence charged is 
cognizable. ' [P 178 0 2, P 179 C 2J 

Ali Imam and /S. .4. Sami — for Peti- 
tioner. 

Bam Prasad — for Opposite Party. 

Sultan Ahmad — for the Crown. 

MulUck, J.' —In this case the Second 
Class Magistrate of Samastipur found 
that Mahanth Ganga Das had title and 
possession in an asthal at Waini and that 
the accused Bhagwat Das and Narain 
Das had forcibly dispossessed him and 
committed criminal house trespass in a 
building appertaining to tlie asthal. He 
therefore convicted the accused under 
S. 448 of the Indian Penal Code and sen- 
tenced them to a fine of Rs. 50 each. 

In appeal the District Magistrate 
Darbhanga found that the story of forci- 
ble disi)ossession was false and that Bhag- 
wat Das and Narain Das were in posses- 
sion and that they had suscessfully re- 
sisted an attempt by Siban Rai, the ser- 
vant of Ganga Das, to forcibly evict them 
from the asthal. He found that the 
accused had no right to stay in the asthal 
against the will of Ganga Das ; but at tlie . 
same time the case of Ganga Das being 
false in material parfcfculars, he acquitted 
the accused. 

An application in revision is now mad# 
before us to set aside the , acquittal, and 
1926 P/23 & 24 


the question arises whether this Court 
should interfere, 

Ganga Das made an application to the 
Local Government requesting it to lodge 
an appeal under S. 417 of the Criminal 
Procedure Code, but the Local Govern- 
ment refused on the ground that the case 
was not one of sufficient public impor- 
tance. 

In now asking us to interfere in revi- 
sion the petitioner relies upon the follow- 
ing cases of the Calcutta High Court- 
Shaikh Bazu v. Raika Singh (l) ; Harai 
Chandra Navia v. Osman Ali (2) ; Nabin 
Chandra Chakrabarty v. Bafendra Nath 
Banerjea (3). In these cases a re-hoaring 
was ordered by the High Court on the 
ground that there had not been a suffi- 
cient trial in the Court below; the decisions 
were based on the special facts of each 
case, but it was not till Faujdar Thakur 
V. Kasi Chaudhuri (4) that any attempt 
was made to define the principles upon 
which the High Court will interfere in 
revision. That case was noticed with 
approval by this Coui't in Gulli Bhagat v. 
Narain Smgh (5) and by a Full Bench 6i 
the Madras High Court in T, Sankara- 
Unga Mudaliar v. Narayana Mudaliar 
(G), and I think it is now settled that the 
power of interference in revision should 
be most sparingly exorcised and only in 
cases where it is urgently demanded in 
the interests of public justice. 

The rule of course does not apply to 
cases where there lias been no trial. For 
instance, in Jitan Dusadh v. Domoo Sahu 
(7) this Court set aside an acquittal in 
revision because an acquittal had been 
entered without trial and under an error 
of law. In that case the complainant 
liaving died the Magistrate refused per- 
mission to the complainant s son to pro- 
ceed with the case and acquitted the 
accused, and tlie District Magistrate 
moved the High Court in revision. On 
the other hand, in Bajkishore Duhey v. 
Ram Pratap (8), a Division Bench (Mul- 
lickjnd Maepherson, XT.) of this Cmirt 

~ (1) 11914] 18 C.W.N. 1244=:15 Cr. L.j. 722. 

(2) [1917] 27 C. L. X 226-=19 Cr. L. J. 321. 

(3) [1917] 18 Or. L. J. 519. 

(4) [1914] 42 Cal. 612^:^19 0. W. N. 184^21 
C. L. J. 63“:rl6 Cr. L. J. 122. 

(5) A. I. R. 1924 Patna 288. 

(6) A. I. R. 1922 Mad. 502. 

(7) [1916] 1 P. L. J. 264-==20 C. W. N. 862=18 
Cr. L. J. 151=2 P. L. W. 409. 

(8) Or, Rev. No, 229 o! 1923, 
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declined to interfere even though there 
was a clear error in the lower appellate 
Court’s judgments We have not been 
shotvn any case in which a High Court 
has interfered in revision on the ground 
that the inferences drawn from 'evidence 
wera erroneous. 

In my opinion the Legislature does not 
intend that a private party shall secure 
by an application in revision a right 
which is reserved for the Crown only. 
The High Court has the right to interfere 
but will only do so in very exceptional 
cases, which, it may be stated, generally, 
are cases in which there lias been a denial 
of the right of fair trial and which attract 
the operation of S. 107 of the Government 
of 'India ‘Act. Nor does it intend that 
the High Court will interfere in revision 
to correct an error -svhen another remedy 
exists. 

In England where any member of the 
public may set the criminal law in 
motion, there is no procedure at all for 
setting aside an ac(iiiittal. In France, 
where the law permits in most criminal 
cases a private injured party to intervene 
as a partie cioile, the right of appeal 
igainst an acquittal is accorded only to 
bhe Crown. Neither system permits a 
private prosecutor to control the proceed- 
ings if the Crown objects. 

Nor is the private prosecutor’s control 
iny greater under the Indian law though 
be is entitled in certain cases to com- 
pound with the offender : see Jamuna 
Kanth Jha v. Euclra Kumar Jha (9). 

I am still therefore of the opinion 
which I expressed in Gulli Bhagat v. 
Narain Singh (5) that in cognizable cases 
the private prosecutor has no position at 
all and that if the Crown, which is the 
custodian of the public ])eace, decides to 
let an offender go, no other aggrieved 
party can be heard to object that he has 
not taken his full toll of private ven- 
geance. These observations were made 
with reference to a private party’s i>ower 
to get an acquittal set aside in a cogni- 
zable base which had been conducted by 
Public Prosecutor ; but if it were neces- 
sary here I would be prepared to hold 
that they apply with equal force to 
acquittals in all cases. The Crown and 
not the complainant is always the party : 
see Queen^Empress v. Murarji Gokul 

(9) 119191 4 P: L. J. 656=11920) P. H. 0. C. 

42=20 Or. li. J. 848. 


Das (10) and Gaya , Prasad v. Bhagat 
Singh (11), . 

If that view is correct, thep the circum- 
stance that in the present case Mahahth 
Ganga Das, in spite of delivery , of 
]X)S6ession by the civil Court, is being 
deprived by the judgment-debtor of the 
enjoyment of his rights, is no ground for 
our interference in revision. There has 
been no denial of the right of fair trial. 
The District Magistrate has considered 
the evidence and if he has come to a 
wrong conclusion, it certainly cannot be 
said that there has been no fair trial. He 
has found that the complainant’s story 
that the accused came with a mob and 
drove out Ganga Das's servants was 
false and tliat Bhagwat Das was in posses- 
sion and that it was the complainant 
who attempted to forcibly eject him. If 
the true facts had been put by the com- 
plainant before the Court, 1 halve no 
doubt that he would have succeeded, and 
if Bhagwat Das persists in occupying 
the land and house which formed the 
subject-matter of the civil Court decree 
against him, the criminal Courts are still 
o))en to him. The i)resent application is 
misconceived and is dismissed. 

Macpherson, J— I agree to the order 
proposed. 

In my opinion the application must fail 
on the simple ground that it is not even 
possible to say that the acquittal by the 
appellate Court (whicli rightly found 
that the case which i)etitioner set out to 
prove was false) was not in the circum- 
stances warranted. If an appeal had been 
preferred by the local Government under 
S. 417, it would have failed for the 
same reason. 

The question whether a private person 
has any locus standi to move the High 
Court against an acquittal, and if so in 
what circumstances has, however, been 
argued at length and claims an expression 
of opinion. 

I agree with the Government Advocate 
when he concedes that the High Ooult 
possesses the power to set aside Ife 
acquittal under S. 439 on beitig 
moved by a private person. But I am 
unable to accept his contention that 

(10) [1888] 13 Bom. 389. 

(11) [1908] 30 All. 525=85 I. A. 189=10 Bom. 
L. R. 1080=4 M. L. T. 204=12 C. W. N. 
1017=8 C. li. J. 887=18 M. L. J. 394=5 
A. L. J. 666=14 But. L. B. 818=11 0. C. 
871 (P. 0.). 
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that power is either in law or under the 
practice of the Courts in India* definitely 
restricted to oases where, as in Damoo 
Sahu V. Jitan Sahu (7) tlwe has been no 
trial, or where there has been a denial of 
the right of fair trial. All that can be 
said to be established is that in that 
class of cases at least the Court will 
in a proper case set aside an acquittal at 
the instance of a private party. No doubt 
the High Court will in exercising its 
power of revision under S. 439 observe 
the limitations which established practice 
has imposed upon appeals under S. 417. 
But though in practice the broad rule of 
guidance that the Court will only inter- 
fere in revision with an acquittal, at least 
in a case where there has been a trial, 
sparingly and only where interference is 
urgently demanded in tiie interests of 
public justice. [Faujdar Thakur v. Kasi 
Chaudhuri, (4)] may be accepted, it ap- 
pears dangerous to go further. I was a 
party to the decisions in Bajkishore 
Dubey v. Earn Purtxp (s) and Gidli 
Bhagat v. Narain Singh (o) decided on 
successive days, but my considered oiu* 
nion is to be found in tlie subsequent deci- 
sion in Ganga Singh v, Eamhhaj an Singh 
(12) where, after referring to the 
cases abov.^ cited, 1 said “ But 
it is not possible nor would it be 
expedient to lay down a general principle. 
The Court will interfere where the 
circumstances require it.” 

In particular I am not jirepared to sub- 
scribe to the view that in every case of 
i prosecution for a cognizable offence the 
private prosecutor in India has no 
position at all in the litigation. It might 
possibly be contended that at least where 
the prosecution has in fact been a public 
or, as it is designated, a police prosecution 
the private prosecutor has no position 
at any stage. I doubt whether even such 
a contention is tenable, though of course 
the Court acting in revision would in 
sjioh a case enquire earnestly why the 
Crown has not appealed. But in any 
the criterion cannot be whether 
police could under the law arrest 
without warrant for the offence under 
trial irrespective of whether they did so 
and initiated a public prosecution under 
the Code of Criminal Procedure ; it is 
open to the private prosecutor to initiate 
erindnal proceedings by complaint with- 
gut the intervention of tbe police, and 
.( 1 ^) A.LK Patua ie^. 


where that has been done, and. the pro- 
secution has not been taken over by the 
Crown, a private proecutor cannot in my 
judgment be said to be without position 
in the litigation even if the offence 
is cognizable. The majority of proseeu- 
tions for criminal trespass and house 
trespass which are conizable offences 
are private. I cannot hold that either 
principle or authority supports the view 
that an application under S. 439 against 
an acquittal is not maintainable in a 
private prosecution where the offence 
charged is cognizable. 

Again too much stress may eisily be 
laid upon the remedy available under 
,S. 417 oven in police oases. An appeal 
against acquittal is a special weapon in 
its armoury which a local Government 
judiciously reserves for exceptional 
occasions, and which is only used after 
most anxious consideration and in cases 
which aro themselves of groat public 
importance or in which a princixde is 
involved. It canPot bo expected that 
Government will dull the edge of that 
salutary provision by utilizing it freely 
in cases which, though of importance to 
individual subjects, are of no, or of little, 
general interest. Actually therefore, a 
remedy under S. 417 is practically non- 
existent in the less heinous cases whether 
they aro private or public prosecutions. 
Yet wliere justice fails in this country, 
it undeniably does so at least as much 
by erroneous acquittal as by erroneous 
conviction. 

In my judgment it is neither 'necessary 
nor expedient to lay down or even 
suggest any limitations in this regard 
beyond the practice of the High’ Court 
in appeals under S. 417 and the prin- 
ciples which guide the Court in re- 
ceiving and determining under S. 439 
applications for the exercise of their 
powers of revision in respect of convic- 
tions. I would adhere to the view ex- 
pressed by Jenkins, ’C. J., in Foujdar 
Thakur v. Kasi Chaudhuri (4) read in 
the light of the observations of the. same 
Judge in Emperor v. Bankairam Lachi- 
ram (13) and Mahomed AH v. Em- 
peror (14) as to the spirit which should 
guide the Courts in the exercise of their 
discretionary powers in revision. The 
result may in practice not differ greatly 

(18> [1904128 Bom. C88==6 Bom L. R. 379 

<UKI918} 41 Oal. 468^14 Cf. L. J. 497»18 
C. W, N. 1 
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from that which would bo obtained by 
laying down and following detailed rules. 
Doubtless the Court will only interfere 
in revision with an acquital in an excep- 
tional case. But the supreme considera- 
tion is that the Court should exercise 
its discretion untramelled in each case 
AS it arises* 

Application dismissed* 
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Das and Ross, JJ. 

Tarkeshwar Prasad Tewari — Appellant. 

V. 

Devendra Prasad Respondent 

Appeal No, 265 of 19S1, Decided on 
20th June 1924, from tlie Original decree 
of the Addl, Sub-J., Patna. D/-14th Sep- 
tember 1921. 

(a) Evidence Act t S. 7C — Plaint Is not ajytihllc 
document, 

Curtified copy of a plaint is not adniiswble in 
proof of age of the Higuatory as plaint is not a 
public document. [P 181, C 1] 

(h) Patna High Court Pules, J?. Construction, 

Rule 30 must be construed as subject to Rr. 1 
nd4. fP18l,Cl] 

C. C. Das, S, M, Gujda, Bam Prasad 
and Janak Kish ore — for Appellant. 

P. Sen and A,T. Sen — for Res- 
pondent. 

Ross, J. — The question in this appeal 
is a pure question of fact and relates to 
the origin of Tarkeshwar, Defendant 
No, 1. 

Sheo Prasad Tiwari bad two sons. Ram 
Partap alias Halkhori and Mali esh war 
Dutt alias Duttan. Ram Pratap bad 
two sons, Ramrup and Ramsuraj, by his 
wife Parbati. The plaintiff Debendra 
Prasad Tiwari is the son of Ramrup and 
his wife Hartalika. The question for 
decision in the suit is whether Tarkesh- 
war is the posthumous son of Ram Suraj 
and bis wife Harnandan Kuer. Ram 
Pratap died in 1899. The plaintiff al- 
leges that both his sons were then minors 
and the management of the property was 
assumed by Maheshwar Dutt. Even after 
be attained majority Ramrup was incap- 
able of managing his estate being of weak 
.int%l.tect an4 disi^lute habits. His 
mother then formed Uie idea of marrying 


one of her sons in the- family of a man 
of affairs and accordingly Ram Suraj wask 
married to Harnandan Kuer, the grand- 
daughter of one Nanku Pande, who 
described in the plaint as '‘a successful 
tout practising in the district of Patns^ 
possessed of great tact and fully capable 
of understanding business and managing 
zamindari affairs”. Nanku Pande then 
took up the management of the estate* 
acting in consultation with Maheshwar 
Dutt. 

The plaintiff alleges that Ramsuraj* 
died on the 23rd of Bhado 1313 two years 
after his marriage. On the death of Ram^ 
suraj Nanku Pande took Harnandan Kuer 
to his house at Machuatoli in Patna and 
set up Tarkeshwar who was the son of 
one Banks Singh, a constable, by his mis- 
tress as the son of Ramsuraj and Harnan* 
dan Kuer. Maheshwar Dutt is also ah 
leged to have had illicit connexion with 
tlie mistress of Banke Singh and to have 
acted in collusion with Nanku Pande in 
this matter. In 1317 Ramrup also died. 
The main case is stated in paragraphs 17 
and 18 of the plaint in these words : “ To 
the best of the plaintiff’s knowledge on 
enquiry no son or daughter was horn to- 
Ramsuraj Tiwari of the womb of Mt. 
Harnandan Kuer. When Ramsuraj Ti« 
w^ari died he was only 13 years old and 
could not ix)ssibly beget a child at that 
age, and it was not at all a fact that Mt. 
Harnandan Kuer was pregnant at tlm 
time ofj- his death. Defendant No, 1 is 
not at all the son of Ramsuraj Tiwari 
nor did the latter beget him nor was 
born of the womb of Harnandan Kuer. 
On the other hand he was born of the 
womb of Banke Singh’s mistress and his 
father is Banke Singh resident of moUBa 
Bairia.” The plaintiff claims a declarar 
tion that the Defendant No. 1 is not the 
son of Ramsuraj Tiwari and lias no title to 
the property of the family and a decree for 
confirmation of his possession or recovery 
of possession (His Lordship then discussed 
the oral evidence and proceeded). 

The documents referred to in this oon'’ 
nexion are these ; Ex, R which has been 
discussed above : Ex. X 37 tdiiis is the cer*- 
tified copy of a pjaint dated the 10th of 
March 1900 which purport® to have been 
signed by Ramrup for self and for Ram- 
suraj Tiwari minor. I doubt whether 
this document was admissible in evidenoe. 
The learned Suboi'dinate Judge apparently 
followed the ruUng^ii She^jeada^ MohofneA 
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Skahdbuddin v. Darnel Wedgeberry (l). 
The soundness of this ruling h xs been 
questioned by Field (Law of Evidence, 7th 
Edition, p. 236) and Woodroffe (Law of 
Evidence, 7th Edition p. 528) in their 
commentaries on the Evidence Act. It 
has not been followed on the Original 
Side of the Calcutta High Court. I can 
see no ground for making a distinction 
between plaints and written statements 
nor is there any reason why the certified 
copy of one should be admissible in evi- 
dence while the certified copy of the 
other is not. Neither is a public docu- 
ment. In my opinion Bk. X-37 should 
not have been admitted in evidence. 
(The judgment further dealt with the 
documentary evidence and continued.) 

I find nothing in these papers which 
convincingly establishes Tarkoshwar’s an- 
cestry as alleged by the defence. 

The result is that the appeal must be 
dismissed with costs. 

Permission was given in this case by 
the learned Registrar to the appellant to 
have type written copies of the pai>er 3 
prepared inst(3ad of the ordinary printed 
Ipaiier-book. The learned Registrar ap- 
parently relied upon the provisions of 
R. 30 in Ch. 9 of the rules of the 
High Court which empowers Iiim to ex- 
empt any appellant or respondent from 
the operation of the whole or any part 
of the rules of the Chaj)ter. Now R. 1 
directs that the paj>er book shall be 
printed in accordance with the directions 
therein laid down. R. 4 provides that 
in every case in which an appeal has been 
admitted the Registrar shall cause a 
paper-book to be prepared in accordance 
with the rules of this Chapter with the 
iproviso that in small or urgent cases 
where good cause has been shown the 
Registrar may allow any party to put in 
typed copies. The construction placed 
upon R. 30 naakes the proviso to R. 4 
superflous and R. 30 must be construed 
as subject to Rr. 1 and 4. In niy opi- 
nion the learned Registrar had not autno- 
rity to exempt the appellant from having 
a printed paper-book prepared in this 
case* 

.Das, J.— I agree. 

Appeal dismissed. 


(1) 10 B. L. a App. 31. 
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MaLIitOK AND Ross, JJ. 

Tulshi Prasad Bam — Appellant. 

v. 

(J. A. W, Wilson) Chairman, Dumraon 
Munici palitij — Respondent. 

Appeal No. 488 of 1922, Decided on 
14th May 1925, from a decision of the 
Sub-J., Second Court, Arrah, D/- 13th 
February 1922. 

Bengal Mnnlctpal Act (3 of 1S84), Ss, 6 (3;, and 
85* A — Adjacent plots held by same person <is oivner, 
one by survivorship and the other by purchase, 
constitute one holding — Separate assessments are 
not legal. 

Where two adjacent plots of land arc hold by 
tlie same person as owner, they must be deomtid to 
ba held by him under one title and constitute one 
holding within the meaning of 8. 6 (3). it makes 
)io difference that one plot was aequiro<l by survi- 
vorship aud the other by purchase. In such a 
case the owner of the plots is liable only to an 
assessment in respect of the plots under S. 86- A of 
the Act and not to separate assessments in respect 
of each plot. (P. 181, 0. 2, P. 182, 0. 2} 

K. P. Jayasioaly S. M. Gupta iind 
Janak Kishorc — for Appellant. 

Bai Guru Saran Prasad and Anand 
Prasad -^ior Respondent. 

Mullick, J . — The appellant holds four 
plots of land in the Dumraon Munici- 
pality. Plot No. 7 is his ancestral pro- 
perty and Plot No. 8 was purchased in 
the name of his son ; again Plot No. 49 is 
his ancestral property and Plot No. 50 
has .been acquired by purchase. The 
Dumraon Municipality have assessed the 
appellant with personal tax on the foot- 
ing that he is the occupier of four hold- 
ings. He contends that Plots Nos. 7 and 
8 form one holding and Plots No. 49 and 
50 one liolding and that he is liable to 
assessment only in respect of two holdings. 
He has been assessed Rs. 8i on each of 
the Plots Nos. 7 and 8 and Rs. 28 on each 
of the Plots Nos. 49 and 50. He claims 
that he is liable to pay Rs. 84 on Plots 
Nos. 7 and 8 and Rs. 28 oii Plots Nos. 49 
and 50. 

The question is whether Plots Nos. 7 
and 8 constitute one holding witHin the 
meaning of S. 6 (3) of the Bengal Munici- 
pal Act. It is clear that the plots being 
adjacent are bounded by one set of boun- 
daries. The only question is whether they 
are held under one title. The appellant s 
interest is ownership. It makes no differ- 
ence that he has acquired it in respect of 
one plot by survivorship and the other 
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by purchase, there Is lio reason why we 
should read the word “ title*' in S. 6 as 
/‘title-deed." The provision that the 
land slrall be held under one title or 
under one agreement means that where 
the asses^e has no title, but holds under 
an agreement without any interest in the 
land, then all plots covered within the 
jBame set of boundaries and by the same 
agreement will form one holding. The 
provi;-o in the Exidanation to S. 6 (3) is 
not relevant to the discussion now be- 
fore us. 

In my opinion Plots Nos. 7 and 8 form 
one holding and the appellant is liable 
only to one . assessment in respect of it 
under S. B5-A of the Act, The same 
observation applies to Plots Nos. 49 and 
50, 

The result is that the appeal succeeds 
and is decreed with costs in all Courts in 
proportion to a claim of Ks. 122. 

Rose, J. — I agree. 

Appeal alloiced. 
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Kulwant Saiiay, J, 

Eariluir Siiujh and others — Apiiellants^ 

V. 

Empcroi — Oj)ix)site Party. 

Criminal Appeal No. 116 of 1924, Deci- 
ded on 9th September 1924, against an 
order of the S. J., Shahabad. 

Penal Code, S. 84 — All accused ahettlnff of 
aiding each other by presence or other acts in the 
comniisslvn of the act are equally liable, 

Tho question whether a particular criminal act 
may bo properly held to have boon “ done by 
several i)ersons ” within the meaning of the 
section cannot be answertMi regardless cf the facts 
of the case. In order to convict a person for an 
offence with the aid of the pro\isioHs of S. 34 it is 
not necessary that that p<.'rson should actually 
with his own hand commit the criminal act. if 
several x)ersons have the common intention of 
doing a particular criminal act and if in fur- 
therance of that common intention all of them 
join together and aid or abet each other in the 
oommissson of the act, then although one of these 
persons may not actually with his own hand do 
the act, but if he helps by his presence or. Jby other 
acts in the commission of the apt, he would be 
hold to have done that act within the meaning of 
8. 84. A. I, R 1924 Co/. 267, Foil, 

[P. 183, 0, 2, P. 184, C, 1] 
Eycler Iviam-7-lov Appellants. 

Govt. Pleadcj — for lipposite Party. 

Judgment.-^-The appellant Harihar 
Singh iias been oonyicted by the Sasaions 


Judge of Shahabad under S. 324, Indian 
Penal Code, and sentenced to 18 months' 
rigorous imprisonment ; and the appellant 
Jugal Singh has been convicted under 
S. 324/34, Indian Penal Code, and sen*' 
tenced to 6 months’ rigorous imprison'* 
ment. They have been found guilty of 
voluntarily causing hurt to one Braham* 
deo Singh who is distantly related to the 
appellants. The prosecution story shortly 
stated is as follows 

Harihar Singh is the uncle of Jugal 
Singh. One Charittar Singh, who was 
also charged along with the appellants for 
an offence under S. 324 read with S. 34, 
Indian Penal Code but has been acquitted 
by the learned Sessions Judge is a cousin 
of Harihar Singh two or three degrees 
removed. The complainant Brahamdeo 
Singh is also a distant cousin of Harihar 
Siiigli. Harihar Singh had another cousin 
Kartik Deo Singh who died about ten 
years ago leaving a young widow Mt. Piaro 
Kuer. Tins Kartik Deo Singh was the first 
cousin of Harihar Singh. The complainant 
Brahamdeo Singli had some intrigue with 
the widow Mt. Piaro Kuer and about 
2 or 2-1/2 years ago he eloped with the 
widow and went to Calcutta with her. 
The widow, liowever, left Brahamdeo 
Singh at Calcutta and there is no trace of 
her. The appellant Harihar Singh and 
the members of his family were highly 
enraged with Brahamdeo Singh for taking 
away the widow and for fear of the appeP 
lants and liis family, Brahamdeo Singh 
stayed at Calcutta for about 2 or 2-1/2 
years and accepted service there as tho 
gat email in the Howrah Railway’ Station^ 
It is alleged that Brahamdeo Singh had 
left three nephews at his house at Brarhi 
when he went to Calcutta, and in his- 
absence the appellants vexed the nephews 
so much that they had to leave tlie house 
and they went to reside with a relative dp 
theirs in a diff’erent village. Brahamdeo 
Singh returned to his village about foup 
months before the occurrence. He firsts 
went to the place where his nephews- 
were living and then he came to his houses 
at Brarhi. He found that the doors and 
shutters of his house had been taken out? . 
and ‘everything else had been removed 
and the two appellants and Charittar. 
Singh were sitting in the court-yard of the- 
house. He enquired from them as to« 
what had become of the doors and shut- 
ters upon which ‘ the appellants andi 
Charittar Singh chased him with tboi 
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object I)€^tii3g him' with Mathis. 
Brahatpadeo Singh tied from the place and 
went ‘(J|K®ol' ^ Buxar where he filed a 
complaint before the Sub'Divisional 
Magistrate* Upon a report of the Police 
the Sub- Divisional Magistrate summoned 
the appellants and Charittar Singh and 
a case under Ss. 447 and 352, Indian 
Penal Code was started against them. 
Brahamdeo Singh was living at the place 
of his relatives or friends at different 
places and on the lOth February 1924, a 
Court peon Abdul Mian went to Brarhi 
to serve summons upon the witnesses in 
the case under S. 447 against the appel- 
lants. Brahamdeo Singh w^ent to Brarhi 
to have the summons served and was 
sitting at 'the darwaja of Bahadur Singh, 
Prosecution -Witness No. 10. The sum- 
monses, however, could not be served 
upon the witnesses inasmuch as none of 
the witnesses was found at his homo 
and the Court i^eon left the place at 
about 1 p.m. The^complainant, however, 
stayed in the dhaba of Bahadur Singh 
and Nirbhai, Bahadur Singli and Bam- 
palak Singh and others were also 
sitting in the same dhaba. It is al- 
leged that while Brahamdeo Singh was 
lying down in the dhaba with his head 
supported on the palm of his hand and 
was talking with Bampalak Singh Witness 
No. 5, the appellants and Charittar Singh 
came at the dhaba, the appellant Harihar 
Singh being armed with a sword and the 
appellants Jugal Singh and Charittar 
Singh being armed with lathis and while 
Charittar Singh and Jugal Singh stood at 
the entrance of dhaba Harihar Singh 
struck Brahamdeo Singh with a sword 
twice. The first blow hit him on the left 
kneecap upon which Brahamdeo Singh 
stood up, and while ho was getting up 
Harihar Singh aimed a second blow with 
the sword which Brahamdeo Singh warded 
off, but in doing so had his two fingers of 
the 'left hand injured. The witness 
Bampalak Singh attempted to seize the 
sword and he was also slightly injured. 
The complainant Brahamdeo Singh fled 
from the place through one of the doors 
of the dhaba and went straight to the 
police station where he lodged his first 
information at 7 p. m., the occurrence 
having taken place in the afternoon of 
the ilOth Pebtuary 1924. (His Lordship 
after discussing evidence confirmed the 
conviction and sentence on Brahamdeo 
Singh and proceeded as follows.) 


As regards Jugal Singh he has been 
convicted under S. 324 read witlj^^. 34, 
Indian Penal Code. The evidence so far 
as he is concerned is clear that he weqt 
<0 the place of occurrence with Harihar 
Singh and had a lathi in his hand ; that 
he stood at the door with the lathi while 
Harihar Singh struck Brahamdeo with the 
sword. There is eviflence*that when Brah- 
amdeo Singh wanted to run away Jugal 
obstructed his passage and prevented him 
from getting out of the dhaba. That he 
came with Harihar Singh and was stand- 
ing at the entrance of the dhaba with the 
lathi ill his hand is deposed to by almost all 
the prosecution witnesses and there is no 
reason to differ from the learned Sessions 
Judge about his presence with the lathi 
at the place of occurrence. The question 
is, whether he can be convicted under 
S. 324 read with S. 84, Indian Penal 
Code. In order to make him liable under 
S. 324 it is necessary to prove that the 
criminal act of assaulting Brahamdeo was 
done by Jugal Singh also. It has'been 
argued by the learned counsel for the 
appellants that u^x^n the evidence it is 
clear that Jugal Singh did not take part 
in the assault and, tlierefore, ho is not a 
person by wliom the criminal act was 
done in tlio i)re^('nt case as provided by 
S. 34 of the Indian Penal Code. S. 34 
provides that when a criminal act is done 
by several iiorsons in furtherance of the 
common intention of all each of such 
persons is liable for that act in the same 
manner as if it wore done by him alone. 
The question is whether in the present 
case the criminal act, namely, the assault 
upon Brahamdeo Singh was done by Jugal 
Singh within the meaning of S. 34, Indian 
Penal Code. The question as regards the 
proi)er moaning and effect of S, 34 has 
been the subject of consideration in a 
largo number of cases. The latest case in 
which the question was very exhaustively 
considered by a Full Bench of the Cal- 
cutta High Court is the case of Em'peror 
v. Barendra Kumar Ohose (1). In that 
case all the previous cases dealing on the 
point were very exhaustively considered 
and it was held that the question whether 
a particular criminal act may be properly 
held to have been ** done by several 
persons ’’ within the meaning of the 
section cannot be answered regardless of 
the facts of the case. In order to convict 
a pers on for an offence with the aid of the 
^7 a. i. K. Uai. ‘iS67.iF, B.), ' 



164 Patna 

[provisions of S. 34 of the Penal Code it is 
not necessary that that person should 
actually with his own hand commit the 
criminal act. If several persons have the 
common intention of doing a particular 
criminal act and if in furtherance of that 
common intention all of them join to- 
gether and aid or abet each other in the 
commission of the act then although one 
of these persons may not actually with 
his own hand do the act, if he helps by 
his presence or by other acts in the 
commission of the act, he would be held 
to have done that act within the moaning 
of S. 34. 

Reliance has been placed by the learned 
counsel for the appellants upon the case 
of Str ugh an Patar v. Emperor (2). The 
facts of that case, however, have no 
application to the present case. It was 
distinctly found in that case that the 
appellant Strughan had no intention to 
kill Upendra Mahto and that ho did not 
assist the actual murderers in any way to 
accomplish their object. In the absence 
of any evidence of common intention 
there could be no conviction under S. 302 
of the appellant Strughan for murder 
road with S. 84 of the Indian Penal Code. 
In the present case upon the evidence 
there can be no doubt that both Jugal 
and Harihar Singh had tlie common in- 
tention of assaulting Brahamdeo Singh 
and that Jugal was actually present and 
actively took part in the commission of 
bhe act by Harihar Singh. Upon the 
evidence in this case the conviction of 
Jugal Singh under S. 324 read with S. 34 
is a proper conviction and there is no 
ground to interfere with his conviction or 
sentence either. 

The result is that the conviction and 
sentence of both the appellants are con- 
firmed and the appeal is dismissed. 

Appeal dismissed* 


<2) [1919] 20 Ur. L. J. 289.' 
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Bucknill and Macphbrson, JJ. 

Peari Dai and oih ers — Appellants, 
v. 

Naiviish Chandra Mitra and others — 
Respondents. 

Appeal Ko. 1372 of 1922, Decided on 
16th June 1925, from the appellate 
decree of the Sub-J., Bhagalpur, D/- 15tb 
July 1922. 

lleglstration Act, S, 49 — A plaintiff permitting 
hla agent to grant a lea^e and Induct lessee Into 
possession cannot he allowed to succeed merely on 
a plea that the document was not registered 
^Equity — Part performance. 

Where the marjagvir of the plaintiffs asked for 
their consent to grant a lease for five years and 
got the permission in a very definite form from 
the plaintiffs by a letter aiithorizing him to grant 
the lease and the les-sees were inducted into 
actual possession. 

Held : that the plaintiffs cannot be allowed to 
succeed against their own nominees to avoid the 
lease siniplv becauBe the document which -was 
given by their agent to the lessee did not comply 
with the provisions of 8. 49 of the Act, i.e., not 
registered as it would be most inequitable. 

[P. 186, C. 2] 

S, K, Mitici — for Appellants. 

3/. Aijarwala and S, N, Sahay — for 
Respondents. 

Bucknill, J.- "This is a second appeal,. 
The appellants were the plaintiffs in an ' 
action wliich they brought against a num- 
ber of defendants for a declaration of their 
(the plaintiffs’) right, title and interest 
to the extent of two-thirds share in a 
mahal called Aratghat ; they also applied 
for recovery of khas possession to the 
extent of their sliare and they asked for 
an adjudication that the defendants first 
party were trespassers and had acquired 
no title as lessees to the ghat by virtue 
of any valid settlement made to them on 
behalf of the plaintiffs. The facts in the 
case are extremely simple and the large 
majority of them are not even in issue. 
The plaintiffs were the owners of two- 
thirds share in this mahal ; the principal 
value of this mahal appears to have lain 
in the fact that there was a ferry and 
that tolls were levied and collected at the 
ghat. It w-as the usual practice to let out 
the ghat to a lessee but it is said that 
sometimes the proprietors kept it in their 
own hands. Now, there is no doubt that 
the defendant second party ’was until 
some time in 1918 the Naib or manager 
of this property on behalf of the plaintiffs 
or some of them. In 1917 this Naib the 
defendant second party whilst in the 
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1920 

plaintiff’s employment made a proposal 
to the plaintiffs with regard to the future 
letting out of the ghat ; a written applica- 
tion or proposal appears to have been made 
hy the Naib to the proprietors saying that 
he had the opportunity of effecting a 
lucrative lease with some persons who 
he knew were anxious to acquire the 
Tights in the ghat. The proposal con* 
tained the suggestion that these applicants 
would give Ks. 200 annually (which was 
<5onsiderably more than what up to that 
time had been paid) and that the lease 
should be for five years. The Naib asked 
*for instructions and orders. This seems 
to have taken place on the 15th July 1917. 
Now, on the 31st July of that year an 
order was passed by the proprietors in 
•connexion with tliis application ; it was 
simply to the effect “Naib will do the 
needful/* This was followed later by a 
formal letter from the proprietors to the 
Naib definitely accepting the offer and 
telling him to issue a parwana to the new 
lessee. On the 1st October 1917 it seems 
that the Naib did give a hukamnama or 
parwana to the new lessees. 

The Munsif found all these circumstan- 
ces as facts. He found definitely that all 
these transactions liad taken place. He 
found that the lessees had actually been 
put into }x)sses9ion ; he found that a quar- 
rel had arisen l^tween the plaintiffs and 
their Naib and that they had alleged 
that he had fraudulently granted this 
lease with their assent. This, however, 
he did not believe and he would undoubt- 
edly have given judgment for the defen- 
dants had it not been that he was led to 
form an opinion upon a point of law 
which is the only point which has been 
eeriously argued before this Court. This 
point was that the defendants relied upon 
the parwana to which I have already re- 
ferred. It was urged before the Munsif 
that the lease or parwana must be regis- 
tered as it purix)rted to be a lease of im- 
ciovable property granted for five years 
and that, as it was not registered, it was 
impossible for it to be referred to or 
looked at by the Court and that in con- 
sequence the defendants were unable to 
prove that they had got any title. The 
Munsif, remarking that he could not see 
his way to invoke any equity in favour of 
’the defendants, held that there could 
have been no valid settlement by lease, 
and in consequence he decided in favour 
of the plaintiffs and ordered that their 


suit be decreed with costs. 

Now, this decision of the Munsif of 
Bhagalpur, which was dated the 22nd 
April 1921, was the subject of an appeal 
to the Subordinate Judge of that place 
who by his judgment of the 16th July 
1922 affirmed in every respect, save one, 
the decision to which the Munsif came. 
He, however, was of the opinion that it 
was not impossible to invoke equity in 
favour of the defendants and he came to 
the conclusion that it was necessary and 
px'oper to do so. 

In consequence, as a matter of course, 
he had to reverse the judgment of the 
Munsif ; he allowed the appeal and or- 
dered that the plaintiffs suit be dis- 
missed. 

The point which I have referred is the 
only point which is of any imixxrtance in 
this case. It has been argued very strenu- 
ously by the learned counsel who has 
appeared for the appellants that it is im- 
possible to invoke eciuity in favour of the 
defendant. He bases his argument upon 
8. 49 of the Indian Registration Act. This 
section reads : 

“No document required by S. 17 to bo 
registered, shall 

(a) affect any immovable property 
comprised therein or 

(c) bo received as evidence of any trans- 
action affecting such property or con- 
ferring such )X)wor, unless it has been 
registered.” 

Now, it is admitted here that this lease 
for five years ought to have been regis- 
tered. The learned counsel has suggested 
that as under the provisions of S. 49, 
sub-S. (c) a document required to be re- 
gistered shall not, unless registered, 
be received as evidence of any 
transaction affecting such property or 
conferring such power, this hukumnama 
could not be looked at all by the Court 
nor could any equity be utilized as arising 
from it in favour of the defendant. He 
refers in this connexion to an instructive 
case Sanjih Chandra Sanyal v. Santosh 
Kumar Lahiri (l). The learned Judge 
(Mr. Justice Rankin) who decided that 
case held that he could not permit a docu- 
ment which was not registered but which 
ought to have been registered to be re- 
ceived in evidence as evidential of the 
title of a plaintiff who was seeking to 
Enforce his right under that unregistered 

" (1) A.i.R. 192^5^1/486. 
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document. On the other hand, however, 
a case of equal imporfcance : Mahomed 
Musa V. Aghore Kumar Ganguli (2), has 
been brought to our notice. That was a 
decision of their Lordships of the Privy 
Oouncil and there it was laid down very 
specifically that “when the actings and 
conduct of the parties are founded upon, 
as in tho performance or part-perform- 
ance of an agreement, the locus penr 
tentiae which exists in a situation whei*e 
the parties stand upon nothing but an en- 
gagement which is not final or complete 
U excluded. For equity will support a 
transaction clothed imperfectly in those 
legal forms to which finality attaches after 
the bargain has been acted upon.” Now, 
it is, of course, difficult to say definitely 
that equity will ovennde completely tlio 
specific provisions of Ss. 17 and 49 of cne 
Indian Begistration Act and in the case 
of Nilkanth Bhimaji v. JIaninant 
Eknath (3), Mr. Justice Heaton in refer- 
ring to tho Privy Council case which I 
have just mentioned draws attention to 
the necessity of guarding oneself in stat- 
ing definitely that the decision of their 
Lordships was intended to affect adversely 
the proper construction or maintenance 
of those sections of tho Begistration Act 
to which reference has been made. His 
Lordship says : 

I feel quite certain tliat their Lordships 
of the Privy Council in giving judgment 
in Mahomed Musa v. Aghore Kumar Gair 
gull (2) did not intend either to modify 
or to limit that part of tho enactment of 
the Indian Legislature, which appears as 
Ss. 17 and 49 of the Indian Begistration 
Act, nor do I believe that the Privy Coun- 
cil ever have intended by their judgments 
to modify or limit that which has been 
enacted by the Legislature in India. So 
the effect of Ss, 17 and 49 of the Indian 
Registration Act remains as totally un- 
affected as before by anything that is 
said in the case of Mohamad Musa v. 
Aghore Kumar Ganguli (2).” 

Now in this case before us it seems to 
me that it can be dealt with quite un- 
hami^red by any question of admissibility 
|of this ^ document. Personally I think 
that it is admissible and that equity can 
be I nvoked from it although it should 

(a) [1915] 4? Oal. 801^=42 LA. lr=:17 Boim. 
L.R. 420“;^1, C.LJ, 231-28 M.L.J. 548— 
19 C.W.N. 250—13 A.L.J. 229—17 M.L.T, 
148—2 L.W. 258— (1915) M.W.N. 621 (P.C.). 

(3) [1920] 44 Bom. 881=22 Bom, 992, 


have been registered and that wq could 
draw an equity in favour of Jbhe defen- 
dant. But even if it was not admissible 
there was ample material upon which a 
Court may come to the same copclnaion to- 
which the Subordinate Judge has com©,, 
namely, that the equity here is clearly in; 
favour of the defendant and must be givea- 
to him in relief. What have we here in 
coming to the same conclusion from 
another point of view ? We have find- 
ings of fact which, show clearly that the 
Naib, that is to say, the manager of the 
plaintiffs asked for their consent to grant 
a lease for five years at Es. 200 per 
annum to the lessees. Ho got this per- 
mission in a very definite form from the 
proprietors and he actually put the les- 
sees into possession. The terms upon 
which the lease was to be granted appear 
clearly not only in what ho offered in the 
application for instructions which the- 
Naib made to the proprietors but 
in the proprietors’ letter authorizing, 
him to grant tho lease. .How it 
can be seriously suggested after that 
that there was not a completed transac- 
tion not only on the iaco of the papers 
themselves but by a part performance, 
namely, the induction of the lessees into 
actual ix)ssession, I cannot understand. 
To allow tlie plaintiffs to succeed against 
their own nominees simi^y because the 
document which was given by the plain- 
tiffs’ agent to the new lessee did not 
comply with the provisions of S. 49 of the 
Begistration Act would appear to me 
most inequitable. In these circumstances 
I think that in this case the Subordinate 
Judge has taken the proper course. He 
has come to the conclusion that there was 
no ground for allowing the xd^intiff to- 
eject the defendants who were their own 
lessees. They could not take advantage 
of some flaw in a document which has 
been produced by the defendants in order 
to show that their lease did not comply 
with the terms of the Begistration Aq^ 
nor could it be allowed that tho lease 
which the defendants possessed against 
their own landlord should be defeated at 
bis application, 

I think, therefore, that this . • appeal 
should be dismissed with costs, 

Maepherson, J. — I agree to the order 
pmposed : this appeal should be. dismieseds 
with oosts. 

Appeal dismissed. 
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Mullick and Kulwant Sahay, JJ^ 

Thaknrji Sri Jugal Sarlcar and others 
— ^Plaintiffs — Appellants. 

V. 

Raj Mangal Prasad and others — Defen- 
dants — Eespondents. 

Appeals Nos. 1314 and 1315 of 1922, 
Decided on 11th November 1925, from 
the appellate decrees of the Sub‘J., 
Muzaffarpur, D/- 22nd June 1922. 

^5^ (a) Riparian rlghh — tJppcr ownet cannot 
appropriate whole v oter of natural stream for 
irrigation — Such right can be acquired by pres^ 
cripiioti. 

For ordinary purposes such as driukiug and 
watering cattle the upper proprietors are entitled 
to appropriate if necessary the whole of the water 
of a natural stream; but for extraordinary purposes 
such as the irrigation of their fields, they are enti- 
tled only to take so much as will not reasonably 
diminish the volume of water in the river [White 
V. im/c, (190G) C. 72.] But if a higher pro- 
prietor establishes that he has lx‘en in possession 
from time immemorial of the right to appropriate 
the whole of the water the law will not prevent 
him from acquiring the right. [P, 188, C. 1] 

(b) Ea^evients Act, S. 17 — Prof Its a prendre 
do not Inchide right to water. 

8, 17 is intended to apply not not to rights of 
iTrigation in natural streams but to rights in the 
nature of profits a prendre which do not include 
a right lo water. ^ [P. 188, C. 2] 

^ (c) Civil P.C., S, 100~ Question of fact 
based on no evidence U'ill be Interfered with. 

The High Court ought not to interfere in 
second appeal with a finding of fact so long as 
there is some evidence to support it, but whort' the 
1 ower Court has arrived at his findings without 
evidence and the trial is bad the High Court will 
interfere. [P, 188, C, 2] 

P. C. Manuk, J. P. Singh and Bharr 
wan Prasad — for Appellants. 

S. M. Mullick, L. K, Jha and S. Saran 
— for Bespondents. 

Mullick, J . — The plaintiffs in this 
litigation allege that a watercourse 
called the Mangrooha river, which flows 
past the villages of Madanpur, Azamgarh, 
Bacharpur and Manik Chauk from north 
to south is a natural stream and that the 
plaintiffs who are the residents of 
Bachapur have from time immemorial 
obstructed it by a bundh or dam* 
measuring 107 feet in length, 31 feet in 
breadth and 11 feet in height and that 
the defendants who are residents of 
Manik Qbauk , and. Azamgarh baye caused 
injury to. them by catting it« The plaia* 


Prasad (Mullick. J.) isr 

tiffs accordingly ask ; (l) for a declaration 
that the defendants are not entitled to 
cut the dam ; (2) for a declaration tliat 
the plaintiffs ax’e entitled to main* 
tain and repair the dam ; and (3) that tho 
defendants should be restrained by in- 
junction from interfering with the right 
of the plaintiffs to maintain and repair 
and from doing any acts harmful to them. 

The Munsif found that the water* 
course in question was not a natural 
stream. He also found that tho 
plaintiffs had established that from time 
immemorial the dam in dispute of tho 
dimensions claimed had been maintained 
by them for the irrigation of their fields. 
He accordingly decreed tho suit. 

In appeal the Subordinate Judge dif* 
fered on all ixxints. Ho held that the 
water*cours 0 was a flowing river and that 
the defendants, tho residents of Manik 
Chauk, had a right to use the water t6 
the same extent as the plaintiffs and that 
the plaintiffs had no right to maintain a 
dam of the dimensions claimed for tho 
purposes of irrigation so as to diminish 
the supply to which the defendants are 
entitled. He found that in fact the dam 
in question completely deprived tho 
defendants from any water at all. 

Against this judgment the plaintiffs 
prefer the present second appeals. 

Now tlio first question for decision is 
whether the water-course is or is not 
natural stream. The Munsif lias foundt 
that the bed of the water-course has boon- 
ploughed up and cultivated in several 
places and that there are already twG 
dams existing to tho north, one at Madan- 
pur and the other at Majhaulia. Evi’' 
dence was given by the plaintiffs to show 
that the water-course was fed by rain* 
water and apparently the view taken by 
the Munsif was that whatever may have 
been the original condition of the waters 
course the channel at present consists ot 
a series of ixiols which are filled with 
water only during the rains and to which 
the law of natural streams does not 

apply. 

Now the Subordinate Judge has made* 
a very inadequate examination of the evi-^ 
dence upon this point. He does not con- 
sider the grounds given by the Munsif for 
holding that no connected channel exists. 
Apparently the learned Subordinate Judge 
thinks that as the water -couipse fsoalled 
a nadi it must be a natural stream. In 
my opinion there has been an ^’or of 
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procedure in the trial of this issue and 
the plaintiffs are entitled to a fuller 
•examination of the evidence before the 
finding of the Munsif can be set 
aside. 

The next point is whether assuming 
that this is a natural stream the plain* 
tiffs have established a right to obstruct 
it to the injury of the defendants. Now 
the law on the subject in this province 
is well settled. For ordinary purposes 
such as drinking and watering cattle the 
plaintiffs are entitled to appropriate if 
nedessary the whole of the water ; but for 
extraordinary purposes such as the irri- 
gation of their fields they are entitled 
only to take so much as will not reason- 
ably diminish the volume of water in the 
]*iver. The jdain tiffs, however, contend 
that they are entitled either by twenty 
years’ user as of right or by prescription 
to appropriate the whole of the water for 
irrigation purposes. The defendants 
contend that such an absolute right can- 
not be acquired either as an easement or 
an any other way. The learned Subordi- 
nate Judge accepts this view and relies on 
White V. IVhU/: (l) In iny opinion the 
.learned Subordinate Judge has taken an 
erroneous view of the decision in this case. 
There the higher proprietor claimed the 
right to appropriate as much water as he 
required for his mill on the ground that 
the Crown had given him a grant of the 
whole water in the river, and the learned 
Judge held that such a grant was repug* 
nant to tlie ordinary law of riveis and 
could not 1)0 conceived and that the pro- 
prietor had established tlio user of only 
1,200 cubic feet of water per minute and 
tliat his claim to a prescriptive right to 
more tlian 6,000 cubic feet per minute or 
to as much water as he liked had failed, 
liord Eobertson in his judgment expressly 
points out that the rule of prescription is 
tiintum prescriptum quantum pos^essum. 
It was nowhere held in that case that if a 
higher proprietor establishes that he has 
been in possession from time immemorial 
of the right to appropriate the whole of 
the water the law will not sanction his 
title to do so. So it has been held in 
W tight V, Howard (2) ; Mason v. Hill (3) 

(1) [1906] A. C. 72=:=75 L, J. P. C. 14=:94 L. 

T. 65. 

<2) [1823] 57 E. R. 76=(18S18) 1 Sim. and S. 


Debi Prasad v,JaymtK (4); oxidBalbkadra 
Prasad v. Sheikh Barkat Ali (5). On the 
other hand it is contended on behalf of 
the defendants that the Indian Easements 
Act, though not applicable in this pro- 
vince, may be regarded for the purpose of 
ascertaining the general or common law 
principle applicable. S. 17 of the Indian 
Easements Act declares that a right 
which would tend to a total destruction 
of the subject of the right, or of the 
property on which, if the acquisition were 
made, liability would be imposed, can- 
not be acquired by prescription, and it is 
argued that the upper projirietor cannot 
be allowed to convert the river into a 
pond and thereby destroy the flowing 
stream. Here the right to appropriate 
the water is a negative easement appurten- 
ant to the land of the upper proprietor 
and the water, though diverted, is not 
destroyed. S. 17 of the Basements Act 
is intended to apply not to such rights 
but to rights in the nature of profits a 
])rendre which do not include a right to 
water. 1 do not think, therefore, that the 
principle of that section is applicable to 
this case. 

The law applicable here is either S. 26 
of the Indian Limitation Act of 1908 or 
the general law of prescription. Under 
that law every right peaceably enjoyed 
as an easement, and as of right without 
interruption for the prescriptive period, 
becomes absolute and indefeasible after 
the expiry of such period. The plaintiffs 
are, therefore, entitled to succeed if they 
can prove enjoyment as alleged for the 
necessary period. 

Apart from this question of law which, 
in my opinion, has been wrongly decided 
by the learned SubordinaDe Judge there 
IS a farther difficulty in the way of the 
respondents. Before the Munsif the 
parties went to trial on the issue whether 
the plaintiffs were entitled to maintain 
a dam of the dimensions described in 
the plaint. The defendants made a 
oategorical denial to the effect that no 
dam of any kind had ever existed at 
this place. The Munsif disbelieved the 
evidence that no bundh had existed 
and he found that the evidence as to 
dimensions was unrebutted. On appeal 
the respondents shifted their ground and 
induced the learned Subordinate Judge 

(4) [18977 24 Oal. 866^4 L a 7^=7 M. L. jf 
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to adopt a middle course, namely, that 
the plaintiffs bad proved a right to maitv- 
tain a “ bundh,” but that they had not 
proved that the bundh should be 107 feet 
long, 31 feet wide and 11 feet high. The 
learned Subordinate Judge states that 
the defendants allege that in 1321 the 
length as well as the height was altered 
by the plaintiffs so as to completely 
obstruct the water flowing down to their 
village. We have been unable to find 
any authority for this statement. There 
is nothing in the written statement or 
the depositions to support this finding. 
Apart from the objection that a party 
cannot be allowed to plead inconsistent 
facts, or to give proof at variance with 
bis pleading, it is clear that there is 
nothing in the evidence produced by the 
defendants upon which this inconsistent 
finding can be based. The learned Sub- 
ordidate Judge was no doubt competent 
to come to such a finding from the 
plaintiffs own evidence, but on this point 
the evidence is one-sided and unrebutted 
as the Munsif puts it. Again the learned 
Subordinate Judge’s statement that there 
is no evidence on behalf of the plaintiffs 
to prove that the bundh, as it exists at 
present, existed from before 1326, is quite 
contrary to the evidence recorded. It 
is 'true that onoVitness, P, W. 2, states 
that the bundh was 160 feet long, 31 feet 
wide and 11 feet high. It is explained 
by the appellants here that “ 160 ” was a 
mistake for “ 107 ” the two words in Hindi 
bo express these lengths being very 
umilar. Be that as it may, there was 
plenty of other evidence to the effect 
ihat the disputed bundh is the one which 
_ia8 existed from time immemorial. The 
learned Subordinate Judge has committed 
a mistake of record in saying that no 
such evidence existed. 

The other evidence upon which the 
Subordinate Judge has relied consists of 
certain documents filed by the defendants 
to show that in a dispute J between the 
villagers of Madanpur and Manik Chauk 
before -an Assistant Settlement Oflicer 
it was agreed that a diversion made /by 
the Madanpur villagers from a point 
north of the Madanpur bundh should 
not be kept completely closed by means 
of a dam erected by the Madanpur vil* 
lagers, and that for a certain number of 
days the water in this diversion ^ould 
be allowed to flow so as to go down south 
< to Mapik Chauk. The lef^rncd Sultodi* 


nate Judge infers from this that the 
bundh at Bacharpur could not havo 
been 160 feet long, 31 feet wide and 
11 feet high. It was found in that case 
that there was a bundh ” of some kind^ 
at Bacharpur and the learned Judge- 
infers from the conduct of the Manilc 
Chauk villagers that the bundh couldi 
not have been high or long enough tO' 
obstruct the whole of the water. Before 
coming to this finding we had to find 
that the diversion brought the water back 
into the channel above the Bacharpur 
bundh and that at the time of the Magis- 
trate s order the Manik Chauk people • 
got their water over or through this 
bundh. There is no such finding by the- 
learned Subordinate Judge and tJio 
inference does not follow that because- 
the diversion through Madanpur was> 
allowed to be kept open for a certain 
number of days for the benefit of Manik 
Chauk, therefore, the bundh at Baohharpur 
could not have been of the dimensions 
alleged in the plaint. The plaintiffs, on- 
the other hand, assert that the water 
did not come back to the river but found) 
its way to Manik Chauk if at all over the 
fields of Madanpur. Tlie learned Subor- 
dinate Judge has, therefore, committed 
an error af law in drawing the inference. 

Further the plaintiffs are entitled' 
again to object that the defendants ought 
not to be allowed to give proof inconsis^ 
tent with their pleading. 

It is no doubt true that this Court 
ought not to interfere in second appeal 
with a finding of fact so long as there 
is some evidence to support it, but here 
it would seem that the learned Subor' 
dinate Judge has arrived at his findings 
without evidence and that the trial 
is bad. It is also not clear to what 
extent he has been affected by his errone- 
ous view as to the rights of a lower 
proprietor against a higher proprietor. 

The result is that in our opinion the 
appeals must succeed and the decree of 
the learned Subordinate Judge must be 
set aside. He will re-hear the appeals 
according to law, but the parties \vill not 
be entitled to adduce any further 
evidence. As no objection was taken to 
the competency of the defendants to 
adduce evidence to show that a dam of 
different dimensions has been maintained 
by the plaintiffs the Subordinate Judge 
will be entitled to consider - all the 
evidence adduced ,but be wUi of course 
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also take into consideration the incottsis- 
tency between pleading And jiroof as a 
factor in determining the weight to be 
attdiched to snch evidence. There being 
no materials for giving the plaintiffs 
relief in respect of any bundh of smaller 
•dinlensions their suit must either be 
decreed in full or dismissed. 

Costs will abide the result. 

Kulwant Sahay, J. — I agree. 

Case remanded^ 
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Adami a^d Bn( knill, JJ. 

(L /. P. By* Co. — Defendants — Appel* 
lants. 

V. 

• Eameshwar Prasad and another — Plain* 
ti ff 8 — Eespondonts. 

Appeal No. 140 of 1923, Decided on 1st 
July 1925, from the appellate decree of 
the Distiict Judge, Saran, D/- 27t]i 
Novem))or 1 922. 

llallvay^ S. 72 — Note B — AdmUslnn 
of loss hi/ Ilaihray — Jiattiray Company need not 
prove the fact of lo^s— Consignor must still prove 
loss by neyliijeme. 

In a hint b} oo‘^igiior where goods are sent 
under' Kiftk Note B admission of *1 ops bv Rail- 
way dispenseH with proof of fact of loss hut does 
not iclicve the plaintiff of his burden of proving 
loss due to neglect of R.i.ilway Conipanv. Sinlih 
I Ad. V. (heat Western liy. Co,, (1922) 1 1 C. 178, 
Ref. ami 45 Bom. 1201, DhK [P 191 C ij 

Mohavimai llama Jan-iov Appel* 
lants. 

Samhhu Saran.’-^ior Respondents. 

Bucknill, J. —This is a second appeal. 
The appeal is from a decision of the 
District Judge of Saran, dated the 27th 
November 1922, by which he reversed a 
decision of the Munsif of Chapra, dated 
the 20th January of the same year. 

The appellants are the Great Indian 
Peninsula Railway Company through their 
Agent at Bombay ; the respondents are 
Rameshwar Prasad and another. The 
suit was one of the type with which all 
the Courts in India are sufficiently 
familiar ; it was for recovery of a sum of 
money from the Great Indian Peninsula 
Railway for the price of a bale of cotton 
goods which should have been delivered 
to the plaintiffs but which was never 
-delivered to them. 


The plaintiffs, in their plaint, after 
setting out the facts, alleged that they 
believed that the bale (which was a por- 
tion of a consignment of bales) had been 
lost in transit on account of the gross 
negligence of the defendants and they 
claimed that the defendants were bound 
to indemnify them for the loss. There 
was no doubt that the consignment of 
bales of goods was sent from some mer- 
chants in Bombay to the plaintiffs who 
were cloth dealers in Chapra ; there is 
equally no doubt that the goods were 
delivered to the appellants at Victoria 
Terminus, Bombay, for carriage under 
the well-known Risk Note B. It is 
also a fact which is common ground that 
when the goods arrived at Chapra, one 
whole bale was found missing. Now in 
answer to the plaintiff’s claim the appel- 
lants pleaded firstly that they admitted 
the loss but that the loss did nob occur 
on their line of Railway ; they alleged 
that they had handed over the goods 
intact to the East Indian Railway Com- 
pany which had not been made a party 
to the suit : in any case they stated fur- 
ther that the loss was not due to the 
negligence of Railway servants. 

Now, when the case came before the 
Munsif, he came to the conclusion that 
the plaintiffs had tmtirely failed to prove 
negligence on the part of the Railway 
Administration , and he, therefore, held 
that, on that view of the case, the suit 
must be dismissed. In this 'decision, 
he was, of course, following the 
numerous cases which have been de- 
cided in the Courts in India and which 
are substantially all of one tenor, 
namely, that in a suit brought under such 
circumstances as this suit was brought, it 
is necessary that the plaintiff should 
show that the Railway Company is res- 
ponsible for the loss of goods. The Mun- 
sif, however, considered a somewhat 
curious question which does net seem to 
have been raised in the ‘pleadings but 
which appears to have been put forward 
in the course of the trial before him. It 
was suggested by the plaintiffs that tho 
Risk Note was not binding on the parties 
beoausedb had been in fact signed by 
some person who had no authority so to 
do from the consignors in Bombay, Tho 
Mhnsif was of the opinion that the indr 
vidual who in fact signed the Risk Note 
had no authority so to do given to him by. 
the oonsignors^ He, therefoife, oatiketo 
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the oonolusion that, as the Risk Note had 
fiot been signed by any person who had 
aruthofity to do so on behalf of the con- 
ei^nors, it did not bind the parties and 
that, therefore, presumably the appellant 
Company was not able to avail itself of 
any of the exc^tiens in the Risk Note 
which purport <to exempt the appallarit 
Company from IHalbility under the condi- 
tions therein spQcihed. 

Now when the case went on appeal to 
the District Judge, the District Judge 
came to the conclusions precisely oppo- 
site on both these points to those at 
which the Munsif had arrived. He was 
satisfied in the first place that the person 
who did sign the Risk Note clearly had 
authority ^rom the consignors so to do ; 
although that authority was not an ex- 
press hut an implied one. He, therefore, 
held that the plaintiffs were bound 'by it. 
I might, however, point out that there 
would still bo another objection to the en- 
deavour of tlie jdaintiffs successfully to 
raise this' question. It is quite clear that 
with regard to the consignment as whole, 
?the plaintiffs, by accepting a large portion 
of the consignment, adopted the contract 
which is contained in the Risk Note “B”; 
they are, tlierefore, bound by that con- 
iracb ; and whether, or not the person 
who signed it had the consignors’ 
authority, tho plaintiffs would not bo 
able now to contend that they were, or 
are, not bound by the terms of tho special 
Contract embodied in that Risk Note; 
Apart from tliat however, there is here 
also the tinding of fact by the District 
Judge that the individual who signed the 
Risk Note did have autliority from tho 
•consignors. This finding is based upon the 
•evidence which was given in the case on 
behalf of the plaintiffs themselves. 

With regard to the other question, 
that is to say, whether the plaintiffs had 
proved (what they were bound to proVe if 
they were to bo successful) negligence on 
the part of tlie appellants, the District 
Judge again differed from the Munsif. 
He came to the conclusion, for certain 
reasons to which I will refer seriatim, that 
the plaintiffs had satisfied him that the 
loss was really due to the negligence of 
Ijlie appellants. These reasons are threC 
in number one is that the Company ; pro- 
•duced no evidence of any kind. I need 
hardly point out that, according to the 
authorities both in India and in England 
mii notably in the case decided' by the 


Hduse of Lords in Smth^ Limxttd v. 
Qrmt Western Hailway Company (l), it 
is hot necessary fdr the defendant Rail- 
ways Company in a case such as^ this t ) 
produce any evidence at all. Where a 
special contract is sued upon by a plain- 
tiff (such as in this suit was sued upon) 
it is for the plaintiff to show that the 
Railway Company is liable to him for loss 
occasioned to the goods which had been 
carried by the Railway Company on his 
behalf. This reason, therefore, given by 
the learned District Judge is not a reason 
which could be properly held by him as 
being in any way evidential of negligence 
on the part of the appellant here. The 
second reason which ho gives is what he 
refers to as “ tho admitted facts ” in the 
case. The only admitted facts in the 
case which are really material were 
the facts that the consignment was 
actually made, that the goods were en- 
trusted into the care of tho api)ellant9, 
and that they were lost ; there were no 
other material facts admitted in the case 
and, from these facts Jilor.o, again th0 
law is clear as laid down in this country 
and in England that no inforonce eviden- 
tial of negligence on tho part of the 
appellant here could possibly bo drawn. 
The third, and undoubtedly the most 
important, reason which ho gives is what 
ho refers to as the ‘ plaintilfs own evi- 
dence.” Now if tho plaintiffs had pro- 
duced any witness who had })oen able to 
prove in any \vay that there had been 
any negligence of any kind on tho part of 
the appellant or by their Agents or ser- 
vants, (for a corporate htxly can only 
after all act through its Agents or ser- 
vants) there is little doubt but that the 
plaintiffs might have succeeded. It is 
sufficient, however, I think for this Court 
to hold that, merely because the District 
Judge states that having regard to the 
plaintiffs' own evidence no other reason- 
able conclusion can ba come to other than 
that the loss was due to the negligence of 
the Company’s servants, the matter is by 
duch a statement precluded froip being 
considered in second appeal. In a case 
such as this it is important to see what 
in fact was said in evidence by any wit- 
ness who appeared for the plaintiffs. In 
this case 1 fear that what was said by the 
only witness who appeared for the plain- 
tiffs was in no sense any proof of negli- 
niTtmeX rA. & B, 
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gence but only an assertion thereof. The 
only witness who was called by the plain* 
tiffs merely stated as follows. — “ B^use 
the bale has not been delivered to me so 
I say that it has been lost on aooount of 
the negligence of the Bailway Companies. 
(I may say that in the suit as originally 
brought the Bengal and North Western 
Railway Company through its Agent at 
Gorakhpur was a second defendant.) I 
need hardly, I think, point out that a 
more assertion of this kind is of no evi- 
dential value whatever as proof of negli- 
gence on the part of the appellant. If 
one w^as to hold that it was, all the diffi- 
culties which surround plaintiffs in 
bringing a suit of this kind, would at once 
disappear, for all that would be necessary 
for them to do, in order to throw the 
whole of the onus ui)on the defendant 
Company of bringing itself within the ex- 
ceptions in the Risk Note “ B ” which 
purport to exempt him from liability, 
w’ould be to make a mere assertion by a 
witness on behalf of the plaintiffs that he 
believed that the loss which was admit- 
ted was due to the negligence of the 
Railway Company’s servants. I think 
that it is obvious that such a statement 
as this is as of little evidential value in 
this case as ai’o the other two reasons 
which have been given in the decision of 
the District Judge. The judicial com- 
ments wliich have been passed not only 
in this country but also in England upon 
the difficulties which a plaintiff, who has 
entered into a contract of the nature of 
Risk Note “ B ” encounters, have been 
severe, and, if T may say so well founded 
But such strictures on a * Railway Com- 
pany hardly properly lie within the 
domain of the Courts , for it is, I take it, 
always open to a person, who wishes to 
consign his goods for carriage by a Rail- 
way, not to enter into a contract such as 
is set out in the Bisk Note “B” which 
entails upon him such immense difficulties 
in the event of his wishing to recover 
from the Railway Company for loss or 
damage^ of the goods which he has con- 
signed to it to take to their destination. 
By this time I think it ought to be 
publicly known that it would appear 
that the onus of proving wilful negligence 
lies upon the plaintiff who brings the suit 
for recovery of what has been lost on a 
Railway Company’s lines if he sues upon 
the special contract which is embodied in 
the Risk Note ** B. ” It has been sugges* 
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ted that in this particulalr case the mere 
admission by the Railway Company ot 
the loss Is not snfficient to prove that lose 
and reference was made to a case decided 
by a Bench of the Bombay High Court 
[Ghelabhai Punsi v. East Indian BaiP 
way Company (2)] in which their Lord- 
ships thought that a mere admission by a 
Railway Company iff their favour that 
the goods were lost was nob sufficient to 
prove that the goods had been in fact lost. 
I need only point out that this case wae 
decided before the case in the House o£ 
Lords to which I have already referred. 
There the matter is fully dealt with and 

think that an admission of loss must be 
regarded as a position which it is open to' 
the defendant Railway Company to take, 
up. After all it does not appear to me 
that it is necessary for a person to give 
strict proof of what he himself admits. 
All the points in the present appeal have 
been recently dealt with by Mullick, J.> 
and myself in the case of G. I. P. Baih 
way Co, V. Jitan Bam Nirmal Bam (3). 

Under these circumstances, and I must 
confess with some sympathy for the res- 
pondents, I feel that the only possible 
course in this case is that the appeal must 
be allowed and the suit dismissed. 

There will be no order as to costs. 

Adami, J.— I agree. 

Appeal allowed. 


(2) [1921] 45 Bom. 1261=23 Bom. L. R. 525. 

(3) ;A.U. R.1923 Patna 825. 
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Adami and Sen, JJ. 

Mt. Batisa Kiiei — Plaintiff — AppeL 
lant. 

V. 

Baja Bam Pandey and others — Defend 
dants — Respondents. 

Appeal No. 1251 of 1922, Decided on 
24bh June 1925, from the appellate de- 
cree of the Addl. Sub.-J., Saran, D/- 18th 
August 1922. 

^ (a) Adverse possession — Plea of, may 
raised In appeal for tlie first time i If based on ori- 
ginal pleadings. 

Ordinarily the principle holds good that adversh 
possession snould be distinctly raised in the plead- 
ings and should also form the subject-matter of an 
isius, but a potty may be allowed to succeed on a 
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title by adversa pos^^ssion pleaded for the first 
time iu the Ceurt of appeal if snch a case arises ou 
Jacts stated io the pleadings and the party is not 
taken by surpris?. [P 193 C 2 ; P 194 C 1] 

(6) Limitation Act, S. 9 — LimUatlon begun in 
lifetime of full owner is not suspended on his 
death. 

Limitation having once commaneed to run in 
the lifetime of a full owner cannot be taken to be 
suspended if he dies and is isuccaaded by -a limited 
owner. [P 194 0 1] 

N. N. Sinha — for Appellant. 

H, N. Prasxd — for Respondents. 

Sen, J — This , appeal arises out of a 
suit by the plaintiff-appellant for a de- 
claration that a deed of zerpeshgi, dated 
the 20tli Ddcetnber 1907, executed by Mt. 
Inderbiso in favour of the Defendant No. 
1, was fraudulent and collusive and with- 
out legal necessity ; that the said mort- 
gagor had no right or title to execute the 
zerpeshgi deed and that, therefore, it was 
not operative on plaintiff who had inher- 
ited the land in dispute from her father 
Sadhu Dubey. 

The case of the plaintiff was that one 
Sheo Dubey had two sons, Nakched and 
Ohulhai ; that Nakched ‘had a son Dukhi 
Dubey and Chulhai had a son Sadhu 
Dubey ; that Dukhi and Sadhu were joint; 
that Dukhi died and Sadhu came into the 
family property by survivorship ; that 
after Sadhu’s death his widow Mt. Jharo 
succeeded her, and that after Mt. Jharo 
the plaintiff inherited the property in suit 
from her father. The plaintiff alleged 
that Inderbaso Kuor, the widow of Dukhi, 
illegally and fraudulently executed a deed 
of zerpeshgi, dated the 20Lh December 
1907, In favour of her brother, the Defen- 
dant No. 1, who in turn assigned the 
mortgage in favour of Defendant No. 2. 
The case for the defence was that the 
plaintiff was not the daughter of Sadhu 
and Jharo ; that Dukhi and Sadhu were 
not joint when Dukhi died ; that upon 
Dukhi’s death Inderbaso Kuer succeeded 
to his property and upon her death her 
daughter Sona Kuer succeeded. The De- 
fendant No. 1 alleged that he was the 
daughter's son of Inderbaso, that is, the 
son of Sona Kuer and not the brother 
of Inderbaso Kuer, as alleged by the plain- 
tiff. 

The learned Munsif held that the 
plaintiff was the daughter of Sadhu 
Dubey ; that the zerx)e8hgi deed was frau- 
dulent and collusive ; that Dukhi died 
whilst living joint with Sadhu and that 
Defendant No. 1 is the brother of Inder* 
1926 P/25 & 26 
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baso; and he decreed the suit. On ap- 
peal, the learned Subordinate Judge 
affirmed the finding that the plaintiff was 
the daughter of Sadhu ; but he held that, 
even assuming that Inderbaso, the mort- 
gagor of Defendant No. 1, had no title to 
the land in suit, the Defendant No. 1, 
having got possession of the land in 1907 
on the basis of his zerpeshgi, and having 
continued in possession for 'over 12 years 
his title was perfected by adverse posses- 
sion. He, therefore, allowed the appeal 
and dismissed the suit. 

It is contended before us : first, that the 
question of adverse possession was not in 
issue and that the Court of appeal was not 
competent to raise it or pass his decision 
on it ; secondly, that the question whe- 
ther Dukhi or Sadhu were joint or sepa- 
rate was not gone into by the Court of ap- 
peal ; that he should liave gone into the 
question fully. 

There is no doubt that title by adverse 
possession does not appear to ’^have been 
raised in the pleadings, but the principle 
has often been laid down that a party may 
he allowed to succeed on a title by adverse 
possession pleaded for the first time in the 
Court of appeal if such a case arises on 
facts stated in the pleadings and the party 
is not taken by surprise. The learned 
Subordinate Judge bases liis decision on 
the following facts. Ho finds that as early 
as 1898 in the cadastral survey Inderbaso 
Kuer’s name is recorded in the survey 
khatian, and ho observes that this entry 
must ho regarded as a presumptive piece 
of evidence of possession of Mt. Inderbaso. 
Ho finds that in 1901 there was a zerpe- 
shgi in favour of Defendant No. 1 granted 
by Inderbaso Kuer ; he finds that in 1907 
the zerpeshgi in suit was executed ; that 
the dues of the previous bond were satis- 
fied out of the consideration of the dis- 
puted zerpeshgi in favour of Defendant 
No. 1 . These two old registered bonds, ho 
observes, executed so long ago as 1901 and 
1907, show that Mt. Inderbaso exercised 
acts of possession over the disputed land. 
He also records . it as an admitted fact 
th&t Sadhu^^ the father of the plaintiff- 
appellant, ‘ died 7 or 8 years ago," and 
that the defendant's possession over the 
land in suit commenced during Sadhu^e 
lifetime, and further that admittedly he 
is still in possession. He also states that 
the witnesses of the plaintiff had to admit 
that plaintiff never got possession of the 
land in suit ; that in fact not a single 
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witness examined by the plaintiff spoke a 
word about the possession of the plaintiff 
or her predecessor Sadhu over the land in 
suit. It is also found that at the revi- 
sional survey of 1919, the name of Defen- 
dant No. 1 was entered as being in posses- 
sion as zerpeshgidar of Inderbaso. Now 
most of the material facts above mentioned 
were stated in the pleadings and evidence 
was gone into in detail on all the points. 
On the principle laid down in the case of 
Lilatati Mtsratn v. Bishun Choubey (l) 
the learned Subordinate Judge rightly 
3 omes to the 'conclusion that limitation, 
having once commenced to run in the life- 
time of a full owner cannot be taken to be 
suspended if he dies and is sucoeded by a 
limited owner. Upon the facts found and 
upon the facts appearing in the pleadings, 
I am inclined to think that the finding as 
to adverse possession is well sustainable. 
Ordinarily the principle no doubt holds 
good that adverse possession should be 
distinctly raised in the pleadings and 
should also form the subject-matter of an 
issue ; but where the fact is so clear and 
unmistakable that the plaintiff has never 
been in possession of the land claimed for 
nearly 22 years, and where, on the other 
hand, possession is exercised adversely to 
him as found in the present case, I see no 
reason for interference. 

The appeal is dismissed with costs. 

Adami, J.— I. agree. 

Appeal dismissed, 
(i) 
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Adami and Sen, JJ. 

Bamjee Prasad — Defendant — Appel-’ 
lant. 

V. 

Bai Bishundutt and — Respon- 
dents. 

Appeal No. 54 of 1923, Decided on 27(jh 
July 1926, from the appellate decree of 
the Dist. J., Muzafferpur, D/- 23rd June 
1923. 

Llvi, Ac/, 8, 14 — “ Civil Proceeding ” does not 
include application under Land Registration Act, 
3. 2B S. 29 and S, 42— Land Registration Deputy 
Collector is not “ Court'’ 

The term civil proceeding used hi S. 14 is 
xiQt meant to cover an applloaibn made under 


Ss. 28 and 29 or S. 42 of the Land Registration 
Act and the Land Registration Depnty Collector 
cannot be called ‘‘ a Court *’ for the purpose of 
deciding cases under those sections. 

[P. 195, C. 2; P. 196.C. U 

Sivanandan Bay and Satyadeo Sahay 
— for Appellant. 

T. N. Sahat — for Respondents. 

Adami, J. — The plaintiff in this suit 
sought for a declaration of his title, to 
and confirmation of, his possession in 
certain shares in the estate of Bishunpur 
Sad. Previous to 1896, the plaintiff’s 
share was shown in the Register D of the 
Land Registration Department to be 2 
annas 16 gundas 1 kowri 1 krant 1 dant. 
In 1896 the estate was partitioned and 
divided into eight puttis , one of these was 
the residuary putti which is the subject of 
the suit. 

Shortly stated, the plaintiff’s case is 
that after the partition the shares of the 
various cosharers in the residuary putti 
were entered in the name of one of the 
sharers only, and the separate shares of 
the different cosharers were not shown. 
Rai Brahma Dutt, who alone was shown 
in Register D, seems to be the brother of 
the plaintiff. 

The plaintiff, in February 1902, pur- 
chased an eight annas share in the putti 
at an auction sale held in execution of a 
mortgage decree , and in June 1902, he 
applied for the registration of his name in 
respect of the purchased share. He was 
registered for 7 annas 14 gundas share 
and was left jointly recorded with the 
other cosharers for the rest of the share 
The plaintiff afterwards, in 1912, applied 
to the Land Registration Department 
under S. 42 of the Land Registration Act, 
pointing out that the Register D did not 
show his shares separately as had been 
shown in the register previous to the 
partition. The Deputy Collector held 
that S. 42 did not apply and rejected his 
application. The plaintiff then made 
another application under Ss. 28 and 29 
of the Act, making the same request as he 
had before, namely, that his shares should 
be separately recorded. The defendants, 
1st and 2pd parties to this suit, both 
objected before the Deputy Collector, and 
on the 7feh of May 1914 the Deputy Col- 
lector found that a question of title was 
involved and that he could not decide the, 
case ; he rejected the application telling 
the petitioner that he might go to the 
civil Court, if so advised, for a declaration 
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of his specific interest in each of the three 
villages which formed the putti. 

The plaintiff then instituted the pre- 
sent suit on the 30th July 1914. Accord- 
ing to his plaint, the Defendant No. 1, 
Ramjee, had been recorded in the register 
for a larger share than he was entitled to, 
and the plaintiff sought to have some part 
of this share taken from Ramjee, and also 
a portion of a share taken from another 
defendant and added to his own share. 

It is unnecessary in this second appeal 
to mention the shares claimed ; it is suffi* 
cient to say that both the Courts below 
have found that the plaintiff is entitled 
to the share he claims. The Subordinate 
Judge, however, dismissed the suit of the 
plaintiff finding that the Defendant No. 1 
or his vendors had been in possession of 
the shares claimed by the plaintiff since 
1902 at least, and that the plaintiff had 
never been in possession of those shares. 

On appeal the learned District Judge, 
agreeing with the Subordinate Judge as to 
the title of the plaintiff, found with 
regard to the present appellant, Defend- 
ant No. 1, that he was recorded in Regis- 
ter D for a considerably larger share than 
he was entitled to, and, after considering 
the question of limitation, and finding that 
the time taken in prosecuting his case 
before the Land Registration Department 
would be excluded, he decreed the plain- 
tiff’s suit as against Defendant No. 1 and 
directed that 18 gundas out of the Defen- 
dant No. I’s share in village Bakarpur 
should be transferred to the plaintiff and 
3 gundas of Defendant No. I’s share in 
Mirpur should be similarly transferred, 
while 11 gundas out of the share recorded 
in the name of the defendant’s grandfather 
should be recorded in the plaintiff's name. 
The plaintiff was also declared to be 
entitled to be recorded for eight annas 12 
gundas out of the group entry relating to 
village Doberkothi. 

The main question which arises in this 
second appeal is whether the decision of 
the learned District Judge regarding limi- 
tation was correct. The learned advocate 
for the appellant does not attack the find- 
ings come to as to the amount of shares of 
the parties and in fact he could not, as 
these are findings of fact. 

Mr, Sivanandan Ray points out that,* 
according to the findings, the plaintiff has 
never been in possession since February 
1902 at least, when the entry of the 
defendant’s shares was made in the Land 
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Registration Department Register D, that 
the shares are held by the cosharera ex- 
clusively, and since the suit was not 
institute till the 30th July 1914 and the 
entry of the Defendant No. I’s shares was 
made in the Land Registration Depart- 
ment Register D in February 1902, more 
than 12 years have elapsed and the suit 
must be birred. 

The Defendant No. 1 has been recorded 
separately for his share in the Land Regis- 
tration Department, and, as shown by the 
learned District Judge, where the co- 
sharers are found to have exclusive posses- 
sion of a specific and stated share, limita- 
tion may run against the other oosharers 
claiming that share in a suit. 

The learned District Judge has found 
that the time taken in prosecuting his 
case before the Land Registration Deputy 
Collector, and before the Commissioner 
and the Board of Revenue in appeal, that 
is to say, from the 23rd of November 1912 
to the 7th of May 1914, should be exclud- 
ed under the provisions of S. 14 of the 
Indian Limitation Act, 1908. That sec- 
tion runs as follows : “ In computing the 

period of limitation prescribed for any 
suit, the time during which the plaintiff 
has been prosecuting with due diligence 
another civil proceeding, whether in a 
Court of first instance or in a Court of 
appeal, against the defendant, shall be 
excluded, where the proceeding is founded 
upon the same cause of action and is pro- 
secuted in good faith in a Court which, 
from defect of jurisdiction, or other cause 
of a like nature, is unable to entertain it.” 

The question is whether the proceeding 
in the Land Registration Department can 
be called a civil proceeding and whether 
the Land Registration Deputy Collector 
can be held to be a Court for the purposes 
of the section ; thirdly, whether the cause 
of action is the same in this suit as it was 
in the Land Registration Department, and 
whether it can be said that the cause is 
one which, from defect of jurisdiction or 
cause of a like nature, the Land Registra- 
tion Deputy Collector was unable to enter- 
tain. 

I have myself grave doubts on each of 
these points. I do not think that the 
term “ civil proceeding ” used in the sec- 
tion is meant to cover an application 
made under Ss. 28 and 29 or S. 42 of the 
Land Registration Act, nor do I think that 
the Land Registration Deputy Collector 
could be called a “Court” for the purpose 
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uf deciding cases under those sections. 

again, though the cxuse of action 
is in both cases the record made in the 
Land Eegistration Register D, after the 
partition, the relief sought before the 
Deputy Collector was different from the 
relief sought here. Before the Deputy 
Collector the plaintiff merely asked that 
his share sliould be separately shown and 
he stated what he alleged that share was. 
Before this Court the plaintiff seeks to 
he VC his title declared and to be contirind 
in possession, or, in the alternative, to 
recover possession. It is difficult to say 
that the Land Registration Deputy Collec- 
tor had no jurisdiction to order that the 
register should show the shares separately ; 
buti it was found that really the question 
was one of title and, therefore, the Deputy 
Collector refused to deal with it. 1 do not 
think that it can be said that the Deputy 
Collector was unable to entertain the 
application before him from defect of 
jurisdiction or other cause of a like nature. 
The plaintiff really sought to have his 
title declared by the separate record of 
his shares in the Register D and the 
proper venue for obtaining the relief he 
really wanted was the civil Court. 
Instead of going to the civil Court he 
went to the Land Registration Depart- 
ment, and when the Deputy Collector had 
decided that the case was one in whic!i 
title had to be decided instead of at once 
coming to the civil Court, the plaintiff 
prosecuted his case in appeal before the 
revenue authorities. In my opinion S. 14 
of the Limitation Act will not sive the 
suit from limitation. 

The learned District Judge has relied 
on the case of Girjaiiath Boy Choiodhory 
V. Ram N'lram Das (l), whore the plain- 
tiff was allowed under S. 14 to deduct the 
period during which he was bona tide 
seeking redress from the revenue autho- 
rities who had no jurisdiction to deal 
with the question raised by him, and the 
suit was held to be not barred by lapse of 
time. In that suit the question was very 
shortly dealt with, and I think is distin- 
guishable from the present case. 

The Defendant No. 1 had bought shares 
in three villages from admitted cosharers 
in 1886, 1902 and 1905 ; he was recorded 
in Register D in 1902 with regard to the 
lands purchased in 1886 and 1902, and 
his vendor was recorded in 1902 in respect 
o f the lands bought bv the defendant in 
' (1) [1893] 20 Cal. 264. 


1905, and the trial Court found that the 
defendant and his vendors had been in 
possession ever since and the plaintiff had 
never been in my possession. The suit 
was instituted more than 12 years after 
February 1902, and in opinion the 
learned Subordinate Judge was correct in 
finding that the suit was barred by limi- 
tation as against Defendant No. 1. 

The learned advocate for the respon- 
dent raised an objection to the appeal on 
the ground that Defendant No. 1 had sold 
his interest in the patti in 1919 and, 
therefore, he had no right to appeal. I 
do not think that this contention can be 
upheld ; for it is quite clear that it is due 
to the defendant’s vendees that his titlq 
to the shares should be supported and up- 
held. It seems that an application was 
made for substitution, but it was rejected 
by the Court. 

I would, therefore, allow the appeal, 
set aside the decree of the learned District 
Judge, so far as it affects the shares which 
are the subject-matter of this appeal, and 
dismiss the suit as against the Defendant 
No. 1. Each party will pay his own costs 
throughout. 

Sen, J. — I agree. 

Ajypeal allowed. 

# % 
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Kulwant Sahay, J. 

Chhakaiiri Lall — 1st Party. 

V. 

Isher Singh — 2nd Party. 

Criminal Reference No. 70 of 1924, Deci- 
ded on 6th November 19J4, made by the 
Dist. Mag,. Gaya. 

Crhnlnal P. C., S, 147 — Proceedings aga‘nst 
gumasta alone are not illegal. 

Order under S. 147 against the gomashta of a 
proprietor is not illegal, and the omission to add 
the proprietor as a party to the proceeding is a 
mere irregularity, or at the most an error of law 
and does not render the proceedings illegal, 
especially when the gomasht i files written state- 
ment on behalf of the proprietor and contests on 
his behalf. [P. 197, C. 1 and 2] 

Nawal Kishore Prasad II — for 1st 
Party, 

Shiveshwar Dayal — for 2nd Party. 

Kulwant Sahay, J.— This is a refer- 
ence made by the District Magistrate of 
Gaya, recommending that the order passed 
under S. 147 of the Code of Criminal 



1926 

Procedure by the Deputy Magistrate, 
directing the second party to desist from 
putting in earth on a weir, should bo set 
aside. The reason upon which the learned 
District Magistrate recommends that the 
order should be set aside is that in the 
proceeding under S. 147 the second party 
was one Isher Singh who was tho 
gomashta for the 9 annas Tikari Raj and 
the proprietor was not made a party. It 
appears that the first party, who is a pro- 
prietor of village Khaira, objected to the 
second party, tho Gomashta of the Tikari 
Raj, putting earthwork on a certain weir 
which had the effect of diverting water 
into his own village Khaira with the 
apprehension of submerging the whole 
village. The learned District Magistrate 
is of opinion that the real party interested 
in the dispute is the proprietor, namely, 
the Maharaja of the 9 annas Tikari Raj, 
and that the Maharaja himself or his duly 
appointed muhhtcar-am should have been 
made a party and not the gomashta, as it 
is possible that the gomastha might be 
dismissed or transferred to another place 
and the order would not bo binding upon 
the Tikari Raj or any other gomashta 
when he comes in place of Isher Singh. 
He has referred to certain cases where it 
is held that the person really interested 
should be made a party in the dispute. 
There can be no doubt that it was desira- 
ble that the person really interested ought 
to have been made a party, but I am not 
satisfied that the proceeding will bo 
illegal or without jurisdiction because the 
gomashta, and not the proprietor, was 
made a party to the proceeding. The 
oases referred to by the District Magis- 
trate have almost all been referred to in 
the Full Bench case of the Calcutta High 
Court in Dhojidhai Singh v. Follet (1) 
where it was held by the Full Bench that 
there is jurisdiction under S. 145 of the 
Code of Criminal Procedure to make an 
order in favour of a person who claims to 
be in possession of the disputed land as 
agent to, or the manager for, the proprie- 
tors when tho actual proprietors are not 
residents within tho appellate jurisdiction 
of the High Court. In Bhola Nath Singh 
V. Wood (2) a Division Bench of the’ 
Calcutta High Court distinctly held that 
the fact that the manager, and not his 
employer, the Zamindar, has been made a 
party to a proceeding under S. 145 of the 

"Id [IJ03} SI 0.il. 4^=7 C. W; N. Qu5 (P; B.).“ 
(2) [1904] 82 Oil. 287. 
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•Code of Criminal Procedure, is a mere 
irregularity, or at most an error of law 
which does not affect the Magistrate's 
jurisdiction. 

No doubt, under the amended provisions 
of the Code of Criminal Procedure, orders 
under Ss. 145 and 147 can be revised by 
the High Court not only on the question 
of jurisdiction, but also on the question of 
illegality, but I do not find any illegality 
in tho Magistrate’s making .the order 
under S. 147 against Isher Singh, who as 
gomashta, filed tho written statement on 
behalf of Tikari Raj and set up tho claim 
of tho Tikari Raj to put up earthwork on 
weir. The learned vakil appearing for 
the petitioner is unable to cite any 
authority which would go against the 
decision in the cases reported in (l) and 
(2) referred to above. 

I am unable to accept the recommenda- 
tion of the learned District Magistrate. 
The order under S. 147 will, therefore, 
stand. 

Befere?ice refused. 
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Mullick, Aa. C. J., and Kulwant 
Sahay, J. 

Sib Sahai Lai and others — Appellants, 

v. 

Bijai Chand Mahtah — Respondent. 

Appeal No. 915 of 1924, Decided on 
22nd July 1925, from the appellate 
decree of ’the Addl. Sub-J., Bhagalpur, 
D/- 26th April 1924. 

(a) Bengal Tenancy Acty S. bZ-^ontract not 
made with reference to boundaries but a specific 
block not specifiable except by area — Area Is 
the essence — Additional area found with tenant — 
Tenant is liable to pay enhanced rent. 

When the contract of tenancy is made not with 
reference to any boundaries or a specific block 
otherwise identifiable but for a certain area at a 
certain rental, tho area is of tho essence of the 
contract and by subsequent excess found upon 
measurement renders the raiyat liable to 
pay additional rent. [P 200, 0 1] 

(b) Bengal Tenancy ActfS. 52 — Landlord should 
shoiu additional area in tenants' possession to 
claim additional rent — Onus then Is on tenant 
to prove that the addltionoL area belonged to 
him previously. 

For the purposes of S. 52 it is not always 
necessary to ascertain the area of the original 
grant and the rent thereby reserved. All that 
the landlord has to show is 'that the present area 
is greater Jtban the area for which rent was last 
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paid. The onus is then shifted on the tenant to 
show that the excess land used previously to 
belong to the holding and was lost by alluvion or 
otherwise. [P 200 C 1] 

(c) Evidence Act, S, 352^Jamaba}idl prepared 
by landlord Is admissible to show basis of 
assessment. 

A jamahandi prepared by the landlord, though 
not binding upon the tenant is admissible as 
evidence that since the creation of the tenancy 
rent has- been assessed and that such assessment 
was on the basis of a certain area : 25 C. W. N. 
204, Foil. [P 201 C 2] 

S, M. Mullick and S. N. Palit — for 
Appellants. 

Sultan Ahmad and S. G. Mazumdar — 
for Eespondent. 

Mullick, Ag. C. J. — The plaintiff 
brought ^47 suits against different tenants 
for arrears of rent for the years 1327, 
1328 and 1329 F. S. He also at the 
same time claimed additional rent for 
excess area under S. 52 of the Bengal 
Tenancy Act alleging that by a 
measurement made in the course of 
partition proceedings in 1910 and 1911 
it was found that the area in the 
possession of the tenants was in excess 
of the area for which rent had been 
previously paid. He also claimed an 
enhancement under S. 30 (b) on the 
ground that there had been a rise in the 
average local prices of staple food crops. 
He also claimed enhancement under 
^S. 30 (d) on the ground that the lands 
had been improved by the fluvial action 
of the river Kosi. 

Three suits were •compromised and one 
was decreed ex parte. In the remaining 
43 oases the Munsif disallowed the 
prayer for enchancement under S. 30 (d), 
but he allowed, in a modified' form, the 
prayer ^for enhancement under 8. 30 (b). 
He also allowed the claim under S. 52. 
He made decrees against the ‘tenants in 
accordance with these findings. 

Thereupon the tenants in 35 oases 
appealed to the District Judge. The 
appeals were heard by the ^ Subordinate 
Judge whose decision was as follows : — 

(a) The learned Subordinate Judge 
affirmed the Munsif’s decree for enhance- 
ment on the ground of . a rise in the 
price of food-grains. 

(b) He affirmed »the Munsif’s finding 
that the quality of the land had not been 
shown to have improved and his decree, 
dismissing the claim under 8. 30 (d), 
Bengal Tenancy Act. 


(c) He affirmed the Munsif s finding 
that the standard of measurement was a 
lugga of 6 & 1/2 cubits. 

(d) Disagreeing with the Munsif he 
found that the tenancies which, accor- 
ding to the evidence, have existed for a 
period of 700 years were not created after 
measurement, and he modified the 
Munsif’s decree and allowed an enhance- 
ment under 8. 52 only in some of the 
cases. 

As _ the learned Subordinate Judge’s 
judgment seems somewhat obscure at 
first sight, it is necessary to examine it 
with reference to the pleadings and the 
judgment of the trial Court. Now in 
the plaint the plaintiff distinctly makes 
the case that the mauzas • from time im- 
memorial have been settled with tenants 
after proper measurement with a lugga 
of 6 & 1/2 cubits and that the measure- 
ments 'were entered in the rent roll 
kept by the zamindar and 'in the receipts 
granted to the raiyats, and , that in 
accordance with the said practice the 
defendants used to take' settlement for 
specified 'areas at specified rates per 
bigha. The plaintiff then alleges that 
from about 1305 to 1313 F. 8. ;the lands 
were inundated by the river Kosi, and' 
that in 1814 the defendants encroached 
upon the khas lands of the plaintiff, and 
that in 1316 a cadastral survey was 
made, and it was found that the defen- 
dants were holding lands in excess of the 
area originally settled with them. At 
the trial the plaintiff produced the 
jamabandis for the years 1314, 1315 and 
1316, also some karchas and counterfoil 
rent receipts. From the Munsif 's judg- 
ment it would appear that the jamaban- 
dis show the area, the rate per bigha 
and the total rental. The karchas show 
the area and the rental. The counter- 
foil rent receipts contain the same 
particulars, and on the back of them ap- 
pear* the thumb-impressions of the 
raiyats. 

At the trial one of the issues (No, 14) 
was : “ Is there any system of measure- 
ment prevalent in the village where the 
plaint lands are situate T" This was 
answered by the Munsif in the* affirma- 
tive. The Munsif appears to have held 
not only that the standard of measure- 
ment was 6<&l/2 cubits, but also that 
there was a practice of measurement in 
the mauza such as is referred to in Cl.^O)* 
of 8. '52 of the Bengal Tenancy Act, 
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That clause provides that if such a 
practice is established then the Court may 
presume that the area specified in a 
patta, kabuliyat or rent roll has been 
entered in such patta, kabuliyat or rent 
roll after measurement and the Munsif 
gave effect to this presumption and found 
that the areas shown in the jamabandis 
and the other papers were entered after 
measurement. 

The Subordinate Judge accepts the 
Munsif’s finding as to the length of the 
standard of measurement, but does not 
find that there was any measurement 
before entering the areas in the papers. 

But in the course of the trial the 
plaintiff appears to have made an alter- 
native case. He contended that even if 
his allegation of measurement was not 
accepted, and it was held that the jama- 
bandi and other papers referred to an 
assumed area, still he was entitled to 
additional rent upon the difference bet- 
ween the present area and such assumed 
area. 

The learned Munsif accepted this al- 
ternative contention although it did not 
arise upon his findings. 

. The Subordinate Judge took a middle 
course and he held that the areas entered 
in the papers were in fact assumed areas, 
and where the difference between the 
present area and the assumed area was 
small he declined to decree enhance- 
ment. He thought that it was quite 
possible that in these cases the area was 
under-estimated and, that the area of the 
holding, at the time of its origin, was the 
same as that fixed by the 'partition pro- 
ceedings. He appears to have founded 
his decision upon the principle of mutual 
mistake. 

But where the difference was large the 
Subordinate Judge held that the raiyat 
must have encroached upon the :samin- 
^ar’s land. The learned Judge found that 
the encroachment took place not upon 
the zamindar's khas lands, of which he 
had none in the neighbourhood, but upon 
the lands of other raiyats paying rent to 
him. But as the law is that encroach- 
ments, whether upon the landlord s khas « 
lands or upon those of third parties, must 
always enure to the benefit of the land- 
lord, the learned Subordinate Judge held 
that in these cases the difference bet^ 
ween the present area and that shown in 
the landlord’s papers constituted an 


excess upon which the raiyat was liable 
to pay additional rent. 

The Subordinate Judge accordingly 
dismissed 17 of the appeals. 

In the remaining 18 appeals he dis- 
allowed the prayer for enhancement under 
S. 52 while maintaining the enhancement 
under S. 80 (b). 

We have now before us 83 second 
appeals. 

In 18 the landlord appeals against the 
Subordinate Judge’s decree disallowing 
enhancement under S. 52. 

In 15 appeals the tenants appeal 
against the Subordinate Judge’s decrees 
allowing enhancement under S. 52. 

It’is urged that the Subordinate 
Judge’s finding is that as the plaintiff 
has failed to show what was the area of 
the holdings at the time of their origin 
he is not entitled now to claim rent on 
any excess area, and that the ‘operative 
part of the judgment is /inconsistent 
with the findings. 

In my opinion the findings, when pro- 
perly understood, justify the decree ; and 
it is desirable first to consider the scope 
of S. 52. Now excess area may be ac- 
quired by a tenant : (a) by encroachment 
on waste or unoccupied land of the same 
estate belonging to his landlord ; (b) by 
alluvion ; or (c) by encroachment on the 
lands of a third person. The tenancy 
may be created by 'reference to boun- 
daries. In such a case the operative part 
of the contract lies in the enumeration 
of the boundaries and any preference to 
area is merely descriptive and does not 
affect the identity of the subject-matter 
of the grant. 

Next, a tenancy may be created by the 
grant of a block of land described other- 
wise than by reference to boundaries. 
Here again any incorrect assertion as 
to the area will be merely false des- 
cription and will not affect the liability 
for the rent reserved. In either of these 
two cases the rental may be either a 
lump sum without reference to rates or 
a lump sum based upon a rate or 
rates per unit of measurement 

The third case arises when a tenant 
squats upon the land of the^zamindar and 
there is an implied contract of tenancy 
to pay fair and equitable rent upon all 
the land in his possession at any time. 
Strictly speaking S* 52 is not neces- 
sary to liability for excess area under 
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such a contract. The liability for excess 
area arises upon the contract itself. 

The fourth case arises when the con- 
tract is made not with reference to any 
boundaries or a specific block otherwise 
identifiable, but for a certain area at a 
certain rental. In such a case the area 
is of the essence of the contract and by 
subsequent excess found upon measure- 
ment renders the raiyat liable to pay 
additional rent. In determining the area 
demised the x)artios may either resort to 
measurement or they may agree to accept 
an assumed figure. In either case 
S. 53 operates. In tlio cases before us 
there is no liriding that the original grant 
was for land within any specified bounda- 
ries or comprised in a specified block. 
The Subordinate Judge finds that there 
was no measurement before the grant and 
I think he intends to find that the’settle- 
ment was for an assumed area. He does 
find that there was no rate per bigha ] 
but that question is not material. The 
sole question is whether the rent reserved 
in 1314 was for an area less than the 
present area. 

For the purposes of S. 52 it is not 
always necessary to ascertain the area of 
the original grant and the rent thereby 
reserved. All that the landlord has to 
show is that tlie present area is greater 
than the area for which rent was last 
paid. The onus is then shifted on the 
tenant to show that the excess land 
used previously to belong to the holding 
and was lost by diluvioii or otherwise. 
As I read the learned Subordinate Judge’s 
findings I think he holds that the land- 
lord’s papers show that in 1314 and subse- 
quent years the tenants were paying the 
rents noted against their names for areas 
assumed by both parties to be correct and 
that they would be liable to pay addi- 
tional rent : (l) if’the jambandis of 1314 
recorded a now contract ; or (2) if the 
assumed areas were in acedrd with the 
^tate of affairs at the origin of the 
tenancies. 

As the case of neither party was that 
there was a new contract of tenancy the 
only question for decision that remained 
^^as : What was the area at the origin ? 
For this purpose the learned Judge aooep-" 
ted the jamabandi papers as ‘evidence but 
he declined to give that weight to them 
that the Munsif gave, and he held that 
in some of the cases they were inaccurate. 
The Munsif held that as theye was a 
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practice of measurement in the mauza 
the jamabandis must be taken to be accu- 
rate and conclusive as to the area of the 
holdings at their origin. The Subordinate 
Judge declined to accept the oral evidence 
upon this point and ho drew attention to 
the fact that the papers previous to 1314 
had not been produced and he thought 
that the area^ shown in the jamabandi of 
1314 might well be the area of the hold- 
ings at the time of their origin in those 
cases where the excess discovered in 1316 
was only slight. On this point the learned 
Government Advocate, on behalf of the 
landlord, attacks the learned Judge’s find- 
ing on the ground that he did not consi- 
der the whole evidence in the case. It is 
pointed out that no reference is made to 
the fact that the tenants placed thumb- 
impressions upon the counterfoil rent 
receipts and that there is no discussion of 
the evidence of some of the witneses who 
prove the measurements. As the Subordi- 
nate Judge had the whole evidence before 
him his finding in favour of the tenants 
with reference to these cases is, I think, 
conclusive. 

Therefore the Second Appeals Nos. 1454 
to 1471 of 1924 preferred by the landlord 
must be dismissed with costs. I do not 
think there is any ground for the sugges- 
tion that the learned Judge was labour- 
ing under the impression that the landlord 
must prove measurement in 1314. It is 
clear that he did not consider that neces- 
sary. And as to the onus which rested 
upon the tenants to show that the present 
area is not in excess of the original area, 
though it is not quite clear whether the 
Subordinate Judge has correctly placed 
the burden, the learned Judge has coma 
to a finding on the evidence on both sides 
and the question of the burden of proof 
becomes academical. 

In regard to the cases in which the 
difference 'is large, the learned Subordi- 
nate Judge takes the view that the 
jamabandi of 1914 is approximately 
correct and the large difference show^ 
that the excess is real. The position 
taken by the learned Subordinate Judge 
is perhaps not very logical, but he was 
entitled to find in which cases the jama- 
bandi area w^as not the original area and 
his finding is conclusive. 

Therefore- Second Appeals No. 915 
and 963 to 976, which have been preferred 
by -the tenants; are dismissed^ with costs. 
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. Before concluding ifc is necessary to 
refer to Manindra Chandra Nandi v. 
Kaiilat Sheikh (l). In this case the land- 
lord produced jamabandis and rent receipts 
showing the area in certain years and he 
claimed additional rent on excess area 
found in the possession of the raiyat in 
a subsequent year. Their Lordships of 
the Calcutta High Court held that the 
claim could not be allowed, but in affirm- 
ing the decision of the lower appellate 
Court, which was conclusive as a finding 
of fact, their Lordships reviewed the 
previous law on the subject in Bengal and 
made certain observations’ upon which, 
though obiter, considerable stress has 
been laid by the learned vakil for the 
tenant appellants before us. The material 
passage of the leading judgment runs as 
follows : 

“I take it to be the settled rule of this 
Court that when a letting upon the basis 
of a measurement is proved the tenant 
has prima facie to show that the rent 
was a consolidated rent for all the land 
within specific boundaries, but that in the 
absence of such proof the mere produc- 
tion of such dakhilas as those now in 
evidence does not suffice to throw any 
onus on the tenant. The position then 
is simply that the landlord has failed to 
establish the fact of excess area because 
he has failed to show with sufficient cer- 
tainty what the area in fact was for 
which the rent was originally reserved. 
There is no reason whatever forbidding 
a landlord from proving, if he can, a con- 
tract of the nature indicated in Dhrupad 
Chandra Koley v. Huri Nath (2), but 
entries of area and rate in dakhilas or 
jamabandis do not suffice to prove this by 
themselves in the absence of further 
material throwing light upon the original 
conditions of a holding whose origin is 
beyond the reach of direct evidence." 

^ The learned Judges appear to have been 
disinclined to accept the view taken in 
this Court in Maharaja Keshav Prasad 
Singh V. Trihhuan (3), where it was held 
that statements of area in the landlord’s 
papers whether after measurement or not 
were evidence for the purpose »of ascer- 
taining what the area was for which tho 
rent shown in jamabandi was being paid. 
It would seem that the learned Judges 
were of the opinion that ' unless the 

(1) A. I, R. 1924 Oal. 374. — — 

(2) [1918] 22 C. W. N. 826=27 C. L. J. 563. 

(3) [1917] 2 Pat. L. J. 276=1 P. L. W. 400. 


jamabandis were prepared after measure- 
ment no claim for enhancement could be 
founded upon them. In their view the 
settled rule of the Calcutta High Court 
was that an assumed area could never be 
a foundation for such a claim. It does not 
appear, however, that the case of 
Priya Choudhuri v. Nazra Gain (4). was 
considered by the learned Judges. There 
Mookerjee, C. J., observed that a jamabandi 
prepared by the landlord, though not 
binding upon the tenant was- admissible 
as evidence that since the creation of the 
tenancy, rent has been assessed and that 
such assessment was on the basis of a 
certain area ; and in remanding the case 
the learned Chief Justice gave the follow- 
ing directions : “The District Judge will 
first consider whether since the date of 
the last assessment of rent, land has been 
added to the holding by encroachment, 
accretion or in like manner. If this is 
answered in the negative, he will consider 
whether the rent was assessed at a con- 
solidated sum for the entire tract in the 
possession of the tenant, whatever its area 
might turn out to be, or whether the 
rent was assessed on an area fixed by 
estimate or determined by measurement. 
If the rent was not fixed as a consoli- 
dated sum the plaintiff is entitled to 
additional rent," This view of the law 
is in accord with that which had been 
taken in this Court in 1917 in Maharaja 
Keshav Pd. Singh's case (3). It was subse- 
quently affirmed in Lalla Sheo Kumar 
Lai V, Ramphal Das (5), and in our opi- 
nion the learned Subordinate Judge was 
right in taking the landlord’s papers into 
consideration in ascertaining whether the 
excess in the oases before him was real or 
fictitious. 

The result is that all the appeals before 
us are dismissed with costs, 

Kulwant Sahay, J. — I agree. 

Appeals dismissed 


(4) [I92i] 25 C. W. N. 204, 

(5) [1920] 68 I. C. 959. ' 
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Mullick and Ross, JJ. 

Amrit Lal Seal — Decree-holder — 
Appellant. 

V. 

Jagat Chandra ThaJcur and others — 
Judgment-debtors — Respondents. 

Appeal No. 182 of 1924 and Civil Re- 
vision No. 393 of 1924, Decided on 19th 
March 1925, from the appellate order of 
the Dist. J., Santhal Parganas, D/- 19th 
May 1921. 

(а) Santhal Parganas Settlement Regulation 
(3 of 1872), S, 27 (1) and (2)~“ Any Court *’ in 
suh-S. (2) does not Include a Court executing decree 
under Civil P, C, 

“Any Court ” in sub-8. (2) of 8. 27 means a 
Court vested with jurisdiction to question the 
correctness of the decree. Powers of a Court 
executing a decree are derived from 8. 47 of the 
Civil P. C., and that Court cannot refuse to 
attach and sell property as directed by the decree 
under execution although the decree is in con- 
travention of sub-S. (1) of 8. 27 o Regulation 3 
of 1872. Regulation 3 of 1872 certainly pro- 
hibits any Court from recognizing a transfer as 
valid if made in contravention of sub-S. (l), but 
the Court must be engaged in a proceeding in 
which it has jurisdiction to investigate the 
legality of the transfer. In other words, the 
proceeding must be properly constituted and the 
investigation necessary. [P. 204, 0. 1 ; P. 205, C. 1] 

(б) Execution of decree — Mortgage decree — 
Executing Court cannot entertain objection that 
property ordered to he sold In decree Is not sale- 
able^Such objection may be entertained in the 
case of money decree. 

Where the jurisdiction of the executing Court 
is based on a decree for sale it is not open to 
the executing Court to refuse to carry out the 
sale so long as the decree exists in full force 
and effect. An objection that the property is not 
saleable can be made by the judgment-debtor in 
the case of a money decree either before, and 
under certain circumstances even after, confirm- 
ation, but in the case of a mortgage decree the 
objection cannot be taken in an execution pro- 
ceedings because it is an attack upon the validity 
of the decree : 28 Mad, 84, Rlss, [P. 204, C. 1] 

(c) Civil P, C., S. Al— First appellate Court 
deciding that woperty comprised in the decree Is 
not saleable — Second appeal lies. 

Where the first appellate Court, disagreeing 
with the executing Court decided that a part of 
the property ordered to be sold in the decree 
not being saleable, the whole sale mpst be set 
aside. 

Held ; that this decision under S. 47, Civil 
P. 0., has the force of a decree as it finally 
decides a question of right between the parties 
to the suit and a second appeal lies. [P. 208, C. 1] 
N. C. Sinha and S. S. Bose — for 
Appellant. 

Jagannath Prasad and Bindheswari 
Prasad — for Respondents. 


Mullick, J. — Jagat Chandra Thakur 
is a mulraiyat to the extent of 8 annas 
5 and 1/3 pies share in mauza Matiara. 
Jamabandi No. 46 in the Survey and Set- 
tlement record is his official mulraiyati 
jote, and Jamabandi No. 43 is his ances- 
tral holding and is called the mulraiyater 
jote, and he has a joint undivided share 
in it with others. It appears that both 
jotes are security for the rent which he 
has to collect and pay to the proprietor 
of the village and are saleable in execu- 
tion of a rent decree. 

Jagat Chandra mortgaged his mulrai- 
yati interest in mauza Matiara together 
with his entire nij-jote jamabandis 43 
and 46 to the appellant Amrit Lal Seal, 
who brought the properties to sale on 
the 29th June 1923 in execution of his 
mortgage decree. The judgment-debtor 
thereupon filed an application to set aside 
the sale on the grounds referred to in 
0. 21, R. 90, Civil P. C., and also on 
the ground that the interest of his co- 
sharers in Jamabandi No. 43 not being 
saleable only his interest in the jama- 
bandi could pass by the sale. 

The Subordinate Judge found that all 
the recorded tenants were parties to the 
mortgage decree and that the entire 
jote was saleable. 

He also found that it was not open to 
the mulraiyat to raise this objection in 
execution as he had not appealed against 
either the preliminary or the final decree 
in the mortgage suit. 

With regard to the allegation that 
there had been irregularities in the con- 
duct of the sale, he found that the area 
notified for sale was 124 bighas 1 katha 
2 dhurs, while the correct area was 161 
bighas, 19 kathas, the former figure com- 
prising only the paddy and the bari 
lands and the latter including the unpro- 
ductive jungle lands also. The property 
was valued at Rs. 4,000 in the sale pro- 
clamation and was purchased by one 
Chatradhari Singh for Rs. 7,100, and the 
learned Judge found that there was a 
misstatement as to the exact sum due 
upon the decree but that the correct 
calculation was made subsequently and 
the amount notified at the time of the 
proclamation. The learned Judge further 
found that the* above irregularities did 
not cause the property to be sold for an 
inadequate price. The judgment-debtor's 
assertion that the value of the lands was 
Rs. 20,000 was not accepted, and the 
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lecree-holder’s estimate of Es. 7,000 was 
considered reasonable. 

In appeal the District Judge found that 
the bidders were not misled either by 
the valuation put in the sale proclama- 
tion or by the statement as to the 
amount of the decretal debt. With re- 
gard to the under-statement of the area, 
the learned Judge found that though the 
judgment-debtor had failed to prove 
what was the value of the property the 
irregularity was sufficient to invalidate 
bhe sale. 

He accordingly set the sale aside. 

It is quite clear that the learned Judge 
had no jurisdiction to set aside the sale 
for an irregularity which did not cause 
any substantial loss ; and the decree- 
holder s application in revision must 
succeed. 

Civil Eevision No. 393 of 1921, there- 
fore, is allowed with costs. 

The learned Judge, however, has de- 
cided in the judgment-debtor’s favour 
on a more serious point which is the 
subject of Second Appeal No. 181 of 1924. 

Disagreeing with the Subordinate Judge 
he holds that Jote No. 43, not being sale- 
able, the whole sale must be set aside. 
This decision under S. 47, Civil P. C., 
has the force of a decree as it finally de* 
cides a question of right between the 
parties to the suit and a second appeal 
lies. 

Now it is to be observed that in the 
mortgage suit at no stage did the mul- 
raiyat or any of his cosharer defendants 
take the plea of non-saleability, and in 
the circumstances I do not see how in 
.the execution stage the mulraiyat can 
object to the sale of the property. The 
Court cannot refuse to execute the mort- 
gage decree unless there is a clear statu- 
tory injunction in that behalf. It is 
true there can be no estoppel in the 
presence of an illegality, and the learned 
Judge points to S. 27 of Eegulation III of 
1872 (the Sonthal Parganas Settlement 
Eegulation) which runs as follows : 
“ Cl. (1) : ” No transfer by a raiyat of his 
right in his holding or any portion 
thereof, by sale, gift, mortgage, lease or 
any other contract or agreement, shall 
be valid unless the right to transfer has 
been recorded in the record of rights, 
and then only to the extent to which 
such right is so recorded.” 

“ Clause (2) : No transfer in contraven- 
tion of 8ub-S. (l) shall be registered, or 


shall be in any way recogni/.ed as valid 
by any Court, whether in the exercise 
of civil, criminal or revenue jurisdic- 
tion.” 

“ Clause (3) : If at any time it comes to 
the notice of the Deputy Commissioner 
that a transfer in contravention of sub- 
S. (l) has taken place, he may in his 
discretion, evict the transferee and either 
restore the transferred land to the raiyat 
or any heirs of the raiyat who has trans- 
ferred it or re-settle the land with 
another raiyat according to the village 
custom for the disposal of an abandoned 
holding." 

The record of rights states tha<i the 
mulraiyati is entitled to transfer by a 
single transaction his entire mulraiyati 
right in the village including his private 
holding, but that the successor to a mul- 
raiyat, whether acquiring by inheritance or 
transfer, is not entitled to enjoy his rights 
or to perform his duties until he has been 
recognized by the Sub-divisional Officer. 
It also states that it is a raiyat’s duty to 
observe whatever orders Government may 
pass forbidding the transfer, sub-division 
or sub-letting of holdings. 

What the Government orders are with 
regard to transfer does not appear in the 
record of rights published in the Sonthal 
Parganas Manual of 1912 which is the 
only material publication produced before 
us, and it has not been shown on what 
authority the learned Judge finds that 
the mulraiyat in this case has trans- 
gressed the. law. 

The record of rights does state that the 
rights of a recorded mulraiyat are not 
subject to partition by gift, transfer, in- 
heritance or otherwise ; from this it only 
follows that a mulraiyat cannot sell or 
mortgage less than his interest in a mul- 
raiyater jote. In the present case there 
is nothing to show that he has con- 
travened the law in this respect. Again, 
without the mortgage deed, it is impos- 
sible to say whether he has mortgaged 
only an undivided fractional interest or 
the whole jote as his own, but In either 
case there would be no evasion of the law. 
If it is a fact that the whole jote is nob 
his and that some of the other judgment- 
debtors have an interest therein, then, if 
there is any prohibition by Government 
against the sale of their shares, the mort- 
gage decree was wrong in directing the 
sale of the entire undivided holding. The 
error, ^how^ever, is not apparent on the 
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ixae of the record and without further 
evidence it is impossible to say that the 
decree was either illegal or without juris- 
diction. 

But apart from this there is a defect 
in the learned Judge’s proceedings which 
goes to the root of jurisdiction, for it is 
clear that it was not open to the learned 
Judge at all to question the correctness 
of the mortgage decree. 

Assuming that the trial Court has 
wrongly ordered the sale of the interest 
of tlie cosharers, does S. 27 of the 
Sonthal Parganas Settlement Kegulation 
authorize any Court that may choose to 
do so to set aside the deci'ec. I think not. 
“ Aliy Court ” in sub-S. (2) of S. 27 
means a Court vested with jurisdiction 
to question the correctness of the decree. 
The execution Court's powers are derived 
from S. 47 of the Civil Procedure Code, 
and, ill my opinion, that Court cannot 
refuse to attach and sell Jote No. 43 even 
if satisfied that the decree was wrong. 
He was not entitled to enter into any 
inquiry as to the correctness of the decree 
or the jurisdiction of the Court which 
passed it. Here it did not even appear 
on the face of the decree that it was with- 
out jurisdiction. The Court was bound 
to assume that the decree had been made 
with jurisdiction and that there were no 
Government orders prohibiting the sale 
of the jote. Certainly the trial Court in 
the mortgage suit would have been justi- 
fied in declining to sell the property if the 
prohibition exists; so again would the 
execution Court if there had been only a 
simple decree for money, but where the 
jurisdiction is based on a decree for sale 
it is not open to the execution Court to 
refuse to carry out the sale so long as 
the decree exists in full force and effect. 
An objection that the property was not 
saleable could have been made by the 
judgment-debtor in the case of a money 
decree either before, and in Durga Char an 
mandal v. Kali Prasanna Sarkar (l) it was 
held that the objection could under certain 
circumstknQes be made even after con- 
firmation. But in the case of a mortgage 
decree the objection cannot be taken in 
an execution proceeding because it is an 
attack upon the validity of the decree. 

S. GO of the Civil Procedure Code pro- 
vides that the house of an agriculturist 
is exempted from attachment and sale in 
execution of a decree, but it was held in 
' (l7 [f89‘J] 26 Cal. 727=3 C.' W. N. 680, ‘ 


Bhagwan Das v. Hathi Bhai (2) that 
where a mortgage decree has been passed 
for the sale of an agriculturist’s house, 
the execution Court could not refuse to 
execute the decree notwithstanding the 
provisions of S. 266 of Act 10 of 1877 
which corresponds to S. 60 of the present 
Civil Procedure Code. In Bamdayal v. 
Narpat Singh (3) in a second appeal 
against the mortgage decree itself the 
Court gave effect to the exemption 
and dismissed the claim for the 
sale of the hypothecated property. In 
Bholanath v. Mt, -K?5/ion (4) two of the 
learned Judges, disagreeing with the third 
Judge held that S. 60 was only a bar in - a 
proceeding for the execution of a money 
decree and that a mortgagee who has ob- 
tained a decree for the sale of an agri- 
culturist’s house is entitled to have it 
sold in execution. The Court accordingly 
gave a decree for the sale of the house in 
second appeal. 

Tliese cases illustrate the principle that 
an execution Court cannot go behind the 
decree. 

On the other hand in the Baja of 
Viz ianagram v. Dantivada Chellayya (5) 
it was held that B. 5 of the Hereditary Vil- 
lage OflScers Act (Madras Act III of 1895) 
made it obligatory upon a Court executing 
a mortgage decree to go behind the decree 
and to refuse to sell village inam lands 
though their sale was ordered by the de- 
cree. The decision was based upon the 
rule that prohibitions having some object 
of public policy in view must be literally 
and strictly enforced and that the prin- 
ciple of personal estoppel does not ai)ply 
The I'ule may be admitted, but the ques- 
tion is whether any Court can interfere 
to put the statute in force except ‘ in the 
course of a properly constituted proceed- 
ing over which he has jurisdiction. In 
this last- mentioned case their Lordships 
of the Madras High Court held that the 
execution Court was competent to refuse 
to sell the inam lands ; but, with great 
respect, it seems to me that this was 
giving a right to the execution Court to 
review the judgment of’ the trial 'Court on 
a question of fact. It follows that if such 
a right is recognised there is nothing to 
prevent a conflicting decision in the exe- 
cution Court both as to the facts and the 

(3) [1911] 33 All. 136=8 X L. J. 190. 

(4) [1912] 34 All. 26=8 A. Ij. J. 1045. 

(5) 11906] 28 Mad. 84=14 M.L.J. 468. 
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iaw on Mie issue of saleability. Such a 
result could not possibly have been con- 
templated. 

The language of S. 27, Ci. (2) of the 
Sonthal Parganas Settlement Eegulation 
is perhaps more express and peremptory 
than that of S. 60 of the Civil Procedure 
Code, but the same restriction applies. 
The enactment certainly prohibits any 
Court from recognizing a transfer as valid 
if made in contravention of sub-S. (1) ; 
but the Court must be engaged in a pro- 
ceeding in which it has jurisdiction to in- 
vestigate the legality of the transfer. 
In other words the proceeding must be 
properly constituted and the investigation 
necessary. In my opinion the Court hear- 
ing the appeal from the original decree 
could have investigated its corvectness, 
but not the execution Court. Therefore, 
so long as that decree stood, neither the 
Subordinate Judge sitting as a Court of 
execution under S. 47, Civil P. C. nor the 
District Judge in appeal from him, was 
competent to question it. The learned 
District Judge’s order, therefore, being 
without jurisdiction, must be set aside. 

The appeal is decreed with costs which 
will bo paid by the judgment-debtor- 
respondents only. 

The sale will be confirmed. 

Ross, J. — I agree. 

Appeal allowed. 
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Dawsok-Miller, C. J., and Poster, J. 

Sri Sri Bakhjanatli —Defendant — 
Appellant. 

V. 

TIar Dutt Dwari and others — Plxin- 
tiffs — Respondents. 

Second Appeal No. 625 of 1923, Decided 
on 6th November 1925, against a decision 
of the Dist. J., Santal Parganas, D/- 7th 
May 1923. 

Limitation Act, S. 10— Suit to recover remu- 
neration ai dwaris of temple is not covered by 
S, 10— Art, 100 ‘ applies,- but not Art, 131 nor 
Art, 102. 

A suit by tha dwaris of a tempi 3 for recovery 
of certaiu dues claimed by them as' payable as 
remuueratioQ in respect of their services in con- 
nexion with the temple is not a suit covered by 
S. 10. Such a suit is governed by Art. 120 and 
neither by Art, 102 nor by Art, 131, 

[P. 206, C. 2, P. 206, C. 1] 

There is a vast distinoticm between a suit 
brought to establish a periodically recurring right 


and a suit brought to enforce pa * ments due as 
remuneration for the performance of sef vices 
arising out of that right. Art. 131, wa^ inten- 
tionally drafted so as to include merely a suii :o 
tisiablish a right ; 38 Mad, 916, (F. /}.), 31 Iy)vi. 
349 and 3‘i AIL 246, Discussed, [P. 207 , C. IJ 

N, C. Sinha and B. B, Ghose — for Ap- 
pellant. 

A, B, Miikherjee and B, B, Mukherjee — 
for Respendents. 

Dawson-MIller, C. J.— The plaintiffs 
who are respondents in this case are 
three dwaris of the celebrated temple of 
Baidyanath at Deoghar. They have in- 
stituted this suit to recover certain dues 
which they claim to be payable to them 
as remuneration in respect of their ser- 
vices ill connexion with the temple. The 
remuneration consists of pr.^nnents, for 
the greater part in kind which are said 
to be due for special services in connexion 
with the performance of the home 
puja and to a small extent in casli in 
respect of other services. The suit was 
instituted originally against Sadhupadhya 
Umesha Nand Jha who was the high 
priest in charge of the temple of Sri Sri 
Baidyanath, but pending the suit,, some- 
time in 1920, the high priest died and as 
there was a dispute about the succession 
a Receiver was appointed to take charge of 
the properties of the temple and he (the 
Receiver, Babu Suresh Chandra Chau- 
dhury) has lieen substituted in place of the 
original defendant. 

Amongst other defences to the suit it 
was contended on behalf of the defendant 
that the claim which covers a period of 
13 years before the institution of the 
suit was barred or partly barred by limi- 
tation. On the other hand, the plaintifi’s 
contended that S. 10 of the Limitation 
Act applied to a suit of this nature and 
consequently that no period of limitation 
applied in the case. This view was ac- 
cepted by the learned District Judge 
whose judgment is the subject of this 
appeal. The contention apparently is 
that the suit is one for the purpose of 
recovering'part of the trust property or 
the proceeds thereof from the hands of 
those who are responsible for its distribu- 
tion. It seems to me that it is impos- 
sible to regard a suit of this nature as 
coming within the purview of S. 10* The 
plaintiffs, although no fdoubt they are en- 
titled out of the proceeds of the property 
belonging to the temple to certain pay- 
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menfc in the nature of wages and to cer- 
tain remuneration, cannot, in my opinion, 
be said to be bringing this suit for the 
purpose of following the trust property in 
the hands of the trustee. Their claim 
is not one which has been shown to be in 
any way charged upon the trust property 
although no doubt the payments made to 
them must come out of the proceeds of 
the endowment, but if one were to hold 
that this is a suit coming within S. 10 
then it seems to me that it would equally 
follow that any claim by a servant or 
other person who had a right to be paid 
remuneration even for wages would equal- 
ly be bringing a suit within the meaning 
of S. 10. It is sufficient to say that, in 
my opinion, S. 10 has no application to 
the ])resent suit. 

It was contended by the appellant, in 
the first place, that the claim was one for 
wages and Was covered by Art. 102 of the 
Limitation Act, which provides for a suit 
for wages not otherwise expressly pro- 
vided for by the schedule, the period 
bqing three years from the date when the 
wages accrued due. Alternatively he 
relied on Art. 120 which provides a 
6 years period of limitation. The respon- 
dents who sue on behalf of themselves 
and the other dwaris attached to the 
temple although they are in a sense ser- 
vants of that institution hold in fact an 
hereditary office. They are bound to 
perform certain services and by way of 
emolument they are entitled to certain 
specific payments. Although the services, 
on the occasions when they officiate, are 
performed only by a few of them the fees- 
to which they are entitled are distributed 
amongst the whole body of the dwaris. 
They are not paid a regular recurring 
wage, but certain fees as emoluments 
attaching to the hereditary office. It 
does not appear to me that a case like 
this is one which is governed by Art. 102 
of the Limitation Act. I do not consider 
that the payments made in this case 
which were almost entirely payments 
made in kind, so much ghee per year, can 
come under the head of wages. 

It was contended by the respondents 
that if S. 10 had no application then 
Art. 131 applied to the case. That article 
provides for a suit to establish a periodi- 
cally recurring right and the period of 
limitation is 12 years from the time 
the plaintiff is first refused the enjoy- 


ment of the right. There have been con- 
flicting decisions in the High Courts in 
India as to the applicability of that arti- 
cle in cases where the claim is not for 
the establishment of a periodically recur- 
ring right, but for the remuneration arising 
by reason of the right itself. The High 
Court at Madras has taken the view that 
Art. 131 of the schedule applies to a suit 
to recover sums due under such a right 
whether there is a prayer for declaration of 
the plaintiff’s right or not and in the case 
of Manavihrama Zamorin Baja Avergal 
of Calicut v. Achutha Menou (l) a 
Full Bench of the Madras High Court 
after expressing some doubt as to the pro- 
priety of earlier decisions of the same 
Court eventually arrived at the conclu- 
sion that those decisions should not be 
interfered with. In fact the Chief Justice 
states his opinion thus : “ If this matter 

had been res integra I should have been 
disposed to hold that Art. 131 should be 
construed as applying to a suit brought 
for the purpose of obtaining an adjudica- 
tion as to the existence of an alleged 
periodically recurring right, and not to a 
suit in which it was sought to recover 
moneys alleged to bo due by reason of the 
alleged right.” He felt, however, that the 
earlier decisions of the same Court 
ought not to be overruled and Mr. Justice 
Sankaran Nair who agreed with him ad- 
mitted that the question was not free 
from doubt. Mr. Justice Oldfield also 
agreed with the learned Chief Justice for 
the reasons stated by him. That decision 
undoubtedly finds some support also from 
a decision of the Bombay High Court, 
Salcha7’avi Hari v. Laxmip7*iya Tirtlia 
Swami (2). After expreseing the opinion 
that a cash allowance due from one 
temple to another was “^in the nature of 
nibandha or immovable property, the 
Court there held that where it was 
annually payable the right to payment 
gave to the person entitled a periodically 
recurring right as against the person liable 
to pay, and the right to any amount 
which has become payable stands as to 
such person on the same footing as the. 
aggregate of rights to amounts which are 
to become payable and also those which 
have become actually due. As against 
these decisions we have a different view 
taken by the High Court at Allahabad . 

(1) [1915] 38 Mad. 916=26 M. L. J. 377=15. M. 

L. T. 22G=(19U) M. W. N. 228 (F. B.). 

(2) [1910] 34 Bom. 349=12 Bom. L. R 157. 
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In the case of Lachmi Narayan v. Tura^ 
hunnissa (3), it was held that the words 
of Art. 131 are altogether inapplicable to 
a suit to recover arrears of payments due 
under a registered cpntract and an earlier 
case of the Chief Court of the Punjab 
was followed in preference to the view 
held by the Madras High Court, 

It seems to mo that there is a vast 
distinction between a suit brought to 
establish a periodically recurring right 
and a suit brought to enforce payments 
jdue as remuneration for the performance 
jof services arising out of that right. In 
the present instance a suit has been 
brought, and went on appeal to the High 
Court and was finally decided in July 
1920 in which the present plaintiffs sued 
the present defendant for a declaration 
of the very right in respect of which the 
remuneration is now claimed. Having 
had their right declared in that suit they 
then brought the present suit claiming 
not to establish their right, which is ah 
ready established by the decree of the 
High Court, but to recover the remunera- 
tion due to them for the hereditary ser- 
vices which they had not been paid, 
and which in fact they had not been 
allowed to perform, pending the dispujbe 
.between the parties. I think that some 
light can be thrown upon this matter by 
reference to Arts. 128 and 129, which 
almost immediately precede the article in 
question. It is quite clear from a peru- 
sal of those articles, one of which ap- 
plies to a suit by a Hindu for arrears of 
maintenance and the other by a Hindu 
for a declaration of his right to mainten- 
ance, that the framers of this Act, had 
clearly in mind the distinction between 
a suit for a declaration of a right 
and a cuit claiming arrears of remunera- 
tion arising out of the exercise of that 
right, and had it been the intention to 
include both classes of suit under Art. 131, 
I think that we should have found words 
appropriate to that effect. It seems to 
me that Art. 131 was intentionally 
drafted so as to include merely a suit to 
establish a right. 

In these circumstances as none of these 
articles appear to be applicable to the 
facts of the present case one must loojs 
to the general Art. 120 which the appel- 
lant rel^d on, if Art. 102 should not 
ap ip ly S-and this appears to me to be the 
article applicable to the present case. I t 
(3) (1911) 84 All. 246 -9 A. h, J. 297. 
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provides for a suit for which no period of 
limitation is provided elsewhere in the 
schedule and the period of limitation is 
6 years from the date when the right to 
sue arises. If that article is applicable, 
as I think it is, it follows that the claim* 
of the plaintiffs in this case is barred 
beyond six years back from the period 
when the suit was brought. 

The result is that the decree of the 
learned Distrist Judge will be varied by 
limiting the amount recoverable to the 
dues falling within 6 years from the date 
when the suit was instituted. I think 
that the appellant is entitled to his pro- 
portionate costs of this appeal. 

Foster, J .—I agree. 

Decree varied. 
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Mullick and Boss, JJ. 

Kali Rai — Petitioner. 

V. 

Tulsi Rai and Opposite Party 

Civil Eevision No. 463 of 1924, Decided 
on 8th April 1925, from an order of the 
Sub.-J., (lodda, D/- 8th July 1924. 

(a) Civil P. C., 0. 34, i?, 1 — Mortgage suit by 
Hlndtc joint family— -Non- joinder of members is 
fatal only where strong reasons exist. 

Unless there are very strong reasors for doing so 
a mortgage suit will not be dismissed on the ground 
that the other members of the joint family liavo 
not been joined as plaintiffs. [P. 208, C. 1] 

{b) ClvllP, C., 0,1,0. U,R, I aJidS, 115 

— Refusal to add a party as plaintiff — S, 115 does 
not apply — If fair trial would be denied, Govern- 
ment of India Act, S, 107, will apply^^overnmcnt 
of India Act, S, 107, 

8. 115 is clearly not applicable where the lower 
Court has refused in the exercise of its jurisdiction 
to add a party as plaintiff. Possibly S. 107 of 
the Government of India Act might apply to cases 
where the result is a denial of the right of fair 
trial. , [P, 208, 0. 2]. 

S. S, Dose — for Petitioner. 

L. K. Jha — for Opposite Party. 

Mullick, J — This application must be 
rejected. 

In a mortgage suit brought by the peti- 
tioner’s uncle, Tulsi Rai against certain 
persons styled the Ojhas, upon a bond exe- 
cuted in 1916 and standing in the name 
of the petitioner's unch Tulsi Rai, the 
Ojhas objected that the petitioner Kali 
Rai was a necessary party inasmuch as 
his father Raghuuath had had a share in 
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the money which was originally lent to 
the defendants. It was also alleged by 
the defendants that the ])ond of 1916 was 
merely a renewal of an old bond of 1904. 
After the defendants took this objection 
as to non- joinder the petitioner came for* 
ward with a petition praying to be joined 
as plaintiff in the suit. That petition has 
been disallowed by the Subordinate Judge 
and hence this application in revision to 
us. 

It is quite clear that the addition of 
the petitioner as a plaintiff will cause 
great inconvenience in the trial of the 
mortgage suit. It would be altogether 
out of the scope of that suit to introduce 
into it a conflict between the plaintiffs 
and a person who claims adversely to 
them. The question whether there had 
been in fact a partition in 1904 between 
Tulsi Rai and Raghunath is one which 
will require much evidence unnecessary 
for the mortgage suit, and I agree with 
the learned Subordinate Judge that to 
join the petitioner as a plaintiff would be 
improper and inconvenient. 

The y)etitioner, however, now says that 
he is quite willing to be joined as a do* 
fendant. That again is a position whieh 
ho cannot bo allowed to take up. It is 
(]uifce conceivable that the petitioner’s 
appearing in the role of a defendant will 
raise obstacles in the way of the plaintiffs 
which were altogether unforeseen and the 
balance of convenience decidedly requires 
that the petitioner should be left to bring 
a separate suit against the plaintiffs if ho 
has any share in the bond upon which the 
suit has been brought. 

It is contended that the non-joinder of 
the petitioner may possibly entail the 
dismissal of the suit. It has, however, 
been held in this Court that, unless there 
ire very strong reasons for doing so, a 
mortgage suit will not be dismissed on the 
ground that the other members of the 
joint family have not been joined as plain- 
tiffs. In any event if the suit is dis- 
missed the iietitioner will not be affected 
and the only objection the petitioner can 
raise is that there may possibly be a 
multiplicity of suits. In the circum- 
stances of this case such a result cannot 
be avoided, if the plaintiff denies to assert 
his claim to the mortgage money. 

With regard to a question whether S, 
115 of the Civil Procedure Code applies, 
and whether we have jurisdiction to inter- 
fere, it seems that there has in this case 
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been no refusal on the part of the Sub- 
ordinate Judge to exercise jurisdiction. 
He may have exercised it wrongly, but it 
cannot be said that there has been any 
failure on his part to exercise jurisdiction. 
In Bahhaha Khaniim v. Noorjehan Betjitm 
(l) the same point came up before the 
Calcutta High Court and it was held that 
a refusal to add a party as a defendant 
could not be revised under S. 622 of the 
Civil Procedure Code which corresponds 
to the present Ih 115. On the other hand, 
there are other cases of the Calcutta High 
Court where the Court has revised the 
decision of a lower Court in the matter 
of joinder of parties : see for instance. 
Jugal Krishna Mullick v. Phul Kumari 
Dassi (2) and Dwarka Nath Sen v. Kisliori 
LaL Gosain (3). These cases, however, 
were decided on their own facts, and it is 
not clear whether the Court was acting 
under S. 115 or its general powers of 
superintenctence. In my opinion S. lit 
is clearly not applicable. Possibly S. 107 
of the Government of India x\ct might 
apply to cases where the result is a denial 
ot the right of fair trial. In the present 
case there has been no such denial and 
therefore we cannot interfere in exercise 
ob our powers of superintendence. 

. In my opinion the merits are altogether 
against the petitioner and, therefore, the 
apjJication must be dismissed with costs. 

Hearing fee : one gold mohur. 

Ro88, J. — I agree. 

A ppl i cat i on d i smi scd . 


U) [188GJ 13 Cal. 90. 

(21 [1918] 44 I.O. 564. 

(3) . [1910] 14 0.W.N. 708=ll'C.L.J, 426; 
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Mullick akd Boss,' JJ. 

{Bihi) Khodaijatul Kobra and others — 
Decree'holders— Appellants. 

V. 

Harihar Missar and others — Judg- 

ment-debtors — Respondents. 

Appeals Nos. 171 and 172 of 1921, De- 
cided on 18th March 1925, from the 
appellate Orders of the Dist.J., Gaya, 
D/- 23rd April 1924. 

(а) Civil P. C., Ss. 37 a^id 38 — Court passing 
decree abolished and re-established — It can execute 
decree I f It could try the suit to which decree 
relates. 

Where the Court which passes a decree is 
abolished but is subsequently re-established, it 
can execute the decree provided it would have 
jurisdiction to try the suit to which the decree 
relates if it were instituted at the time of the 
application for execution . [P ‘209 C 2 ] 

(б) Civil P. C., S. 37 (b) — A Court that Is 
abolished can be revived. 

Even if a Court ceases to exist it can again be 
revived and if another Court of, the same desig- 
nation is established within the district 
with the same jurisdiction it can be said that 
it is the same Court. 4 C. L. J. 473, 
Dlst. [P210C 1] 

Nurul Hasan — for Appellants. 

S. N. Boy — for Respondents. 

Mullick, J — These two appeals arise 
out of two orders made by the District 
judge of Gaya on the 23rd April 1924 
setting aside two orders made on the 15th 
December 1923 by the Additional Subor- 
dinate Judge of that district. 

The events leading up to the last men- 
tioned oi'ders were as follows : Two 
decrees were made on the 21sb August 
1920 by the Additional Subordinate 
Judge of Gaya. Some time afterwards, 
it is not known on what precise date, 
the Court of the Additional Subordinate 
Judge was abolished and the business of 
that Court was transferred to the 3rd 
Subordinate Judge’s Court. Subsequently 
the Additional Court was re-established, 
and on the 27th August 1928 two 
applications were made to it for the 
execution of those decrees, and on the 
15th December 1923 the Court held that 
it had jurisdiction to entertain the 
applications. 

Against this decision two 'appeals were 
preferred before the District Judge who 
disagreed with the Additional Subordi- 
nate Judge and held that the Additional 
JSubordinate Judge had no jurisdiction 
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and that the execution applications must 
be dismissed. 

Now the matter turns upon Ss. 37 and 
38 of the Civil Procedure Code of 1908. 
The learned District Judge is of opinion 
that the Additional Subordinate Judge’s 
Court having ceased to exist, the present 
additional Subordinate Judge’s Court 
cannot be the Court which passed the 
decree, and, therefore, is not competent to 
entertain the execution application. 
The learned Judge does not address him- 
self to the latter part of sub-01, (h) of 
8. 37 which provides that if the Court 
of first instance has ceased to exist or 
to have jurisdiction to execute the 
decree, the Court . which, if the suit 
wherein the decree was passed was in- 
stituted at the time of making the 
application for the execution of the 
decree, would have jurisdiction to try 
such a suit, shall be included within the 
expression “ the Court which passed the 
decree.” Therefore, even if it be held 
in this case that the Court of first 
instance has ceased to exist, the i)resent 
Additional Subordinate Judge would 
have jurisdiction to execute the decree 
if he has jurisdiction to try the suit to 
which the decree relates. Now there is 
nothing on the record to show ^that the 
present Additional Subordinate Judge 
has not got jurisdiction to try the suit. 
Ordinarily Additional Subordinate 
Judges have jurisdiction over the whole 
district, and unless that jurisdiction has 
been curtailed by an express order made 
by the Local Government under 8. 13 
of the Civil Courts Act or in consequence 
of re-arrangement of business made by 
the District Judge under sub-Cl. (2) 
of that section it must he assumed that 
the Additional Subordinate Judge has 
jurisdiction to try the suit and therefore 
also to execute the decree. 

In point of fact I doubt if it can be 
said that the Court of the Additional 
Subordinate Judge has ceased to exist. 
What has happened is that the Court 
was temporarily abolished and was re- 
established and that at the time* when the 
application for execution was made it 
was in fact in existence. It is contended 
that the expression “ ceased to exist” 
me^ns “ is not in existence at the tiiPe 
when the application for exeoutic^' is 
made.” If that view is accepted, then 
the Court of the present Additional 
Subordinate Judge, being the Court which 
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passed the decree, has jurisdiction to 
execute. The argument of the respon- 
dents is that if a Court once ceases to 
exist that Omirt cannot again be revived, 
and that although another Court of the 
same designation is established within 
the district with the same jurisdiction, 
it cannot be said that it is the same 
Courts. Now “ Courts in the Civil 
Courts Act are designated by their 
titles, and if there are more Courts than 
one of the same designation, then they are 
further distinguished by numerals. If 
the officer presiding over the Court of 
the Ist Subordinate Judge is temiwrarily 
transferred and after an interval another 
officer is appointed to preside over that 
Court it would not be a straining of 
ordinary language to hold that the 1st 
Court ceased to exist hut has been re- 
established. I am of opinion that in 
this case the Court of the present 
Additional Subordinate Judge, being a 
Court of the same designation, ])ears the 
impress of the identity of the Court 
which was abolished. 

In this view the latter part of S. 87, 
Cl. (b) is not required for the purpose 
of this case ; nor has the third sub-clause 
of S. 13 of the Civil Courts Act any 
application. 

Beference has been made to S. 17 of 
the Civil Courts Act ; that also has no 
application to this case, because it does 
not relate to execution proceedings. 

The decision in Tara Chanel Martmri v. 
Bam Nath Singh (1) appears at first 
sight to he against the view which wo 
have just taken ; but on an examination 
of the facts of the case it would seem 
that the decision there turned upon the 
question whether there was at the time 
when the application for execution was 
made any additional Subordinate Judge 
in the district. Apparently there was 
not and therefore the permanent 
Subordinate Judge of the district 
assumed jurisdiction over the case. But 
while the execution case was proceeding, 
another officer was posted to the district 
as Additional Subordinate Judge and the 
question arose whether the permanent 
Judge ceased to have jurisdiction to 
continue the execution proceedings 
which were iiending before him. It \ya8 
held that he hod jurisdiction to continue 
the proceedings. Beference was inci’* 
dentally 'made in that decision to S. 17 
(1) tl906J 4 C. L. J. 4m 


of the Civil Courts Act, but it is not 
clear how that section applied. 

The result is that upon the provisions 
of the Civil Procedure Code it seems 
quite clear that the learned District 
Judge 8 order cannot be supported and 
that the Additional Subordinate Judge's 
order was correct. 

The appeals, therefore, will be decreed 
with costs. There will ))e separate costs 
in each case. 

Ro88, j. — I agree. 

Apiieah decreed. 
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Jwala Prasad, Ag. C. J. and 
Macpherson, j. 

Bameshtcar Singh Bahadm Appel-' 

lant. 

v. 

Ml. Bajo Ohpwdhrain — Bespondent. 

Civil Bevision No. 185 of 1924, Decided 
on 7th July 1924, against the order of the 
Munsif, Madhubani, D/- 9th February 
1924. 

CivU I\ C., 0. 21, II ^)S—Thde does not apply 
/() rent decrees by virtue of Bengal Tenancy Act, 
S. 170. 

By virtue of S. 170, 0. 21, R. 58 does not apply 
to an execution of a rent decree. 

A landlord is not bound to go beyond bis own 
record to enforce his claim for arrears of rent and 
any person not recorded as a tenant must seek his 
remedy elsewhere and cannot be permitted to 
stand in the way of the landlord selling the hold- 
ing for the realisation of the decree obtained 
against his recorded tenant. [P 211 C 1] 

Seirnhhu Saran — for Appellant. 

B. C. De — for Bespondent. 

Jawala Prii8acl, Ag. C. J.— This appli- 
tion is directed against the oi*der of the 
Munsif of Madhubani, dated 9fch February 
1924 allowing a claim of the opposite 
party preferred. under 0. 21, E. 58 of the 
Code of Civil Procedure. The facts are 
that the holding in question was recorded 
in the name of Janakman Thakurain and 
Keshwar Thakur. Keshwar Thakur ia 
dead and the name of Janakman Thakurain 
according to the evidence notably of the 
witnesses on behalf of the opposite party 
alone stands recorded in the landlord's 
sherista. The opposite party elaims about 
1 bigha 18 Cotthas 11 & 1/2 dhurs out of 
the entire holding of 5 bighas odd under 
a gift made to her by her father Keshwar 
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Thakur. Her name has not; been recorded in 
place of Keshwar Thakur in the landlord’s 
sherista. The landlord therefore obtained 
a rent decree with respect to arrears of 
rent due from the holding against Janak- 
man Thakurain. In execution of that rent 
decree he has proclaimed the holding for 
sale. The attachment and sale proclama- 
tion were issued simultaneously inasmuch 
as the decree to be executed was a rent 
decree. The decree is on the record and 
it clearly shows that it is a rent decree. 
The learned Court below has allowed the 
claim of the opposite party principally 
upon the ground that her possession as a 
daughter of Keshwar Thakur is not 
disputed. 

The learned Munsif has not come tea de- 
finite finding as to whether the gift upon 
the basis of which the opposite party clai- 
med a portion of the holding in dispute has 
been established or nob. No deed of gift 
has been filed and it is admitted in evi- 
dence that no deed of gift was registered. 
One of the witnesses simply says that a 
deed of gift was executed but was not 
regiotered. The claim of the opposite 
party was not based upon inheritance 
but upon the aforesaid gift made by 
Keshwar Thakur. The Court below has, 
therefore, misapplied its mind to the consi- 
deration of the case. It lias not also 
taken into consideration the provisions 
of S. 170 of the Bengal Tenancy Act by 
virtue of which 0. 21, R. 58 does not apply 
to an execution of a rent decree and that 
is upon the principle that a landlord is 
not bound to go beyond his own record 
to enforce his claim for arrears of rent 
and any person not recorded as a tenant 
must seek his remedy elsewhere and can- 
not be permitted to stand in the way of the 
landlo d selling the holding for the reali- 
zation of the decree obtained against his 
recorded tenant. The order of the Court 
below is therefore set aside and the claim 
of the opposite party, Rajo Chowdhrain is 
disallow^ with costs. The application 
is allowed with oo^ts. 

Maepherson, J. — I agree 

Application allowed 
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Maopherson and Sen, JJ. 

Ramyad Dusadh and otters*— Peti- 

tioners. 

V. 

King’ Emperor — Opposite Party. 

Criminal Revision No. 231 of 1925 
Decided on 27th July 1925, against the 
decision of the S. J., Patna. 

Criminal P. C., (Amended 1923), S, 162 — State' 
ment before police cannot he used to meet a sugges’ 
tion of defe'nce nor to support testimony of the 
deponent — Infringement of S. 162 Is not neces- 
sarily fatal to conviction If decision Is based on 
other Omissible evldefice. 

A statement by a person to the police in the^ 
course of the investigation of an offence cannot be 
used for any purpose at the trial of that offence 
except to contradict the evidence given at the 
trial by that person. In particular it cannot, 
even if admitted to contradict, be used to cor^obd^ 
rate the evidence of that person or to meet a 
suggestion of the defence. Where, however, the 
judgment of the lower appellate Court deals at 
length with the case of each of the petitioners 
independently of the inadmissible evidence and 
there is overwhelming direct and positive evi- 
dence against each accused and tho accused have 
also not been prejudiced in any way, the infringe- 
ment of the provisions of S. 162, Criminal P. 0., 
is under S. 167 of the Evidence Act, not a 
ground for a new trial or for the reversal of the 
decision of the lower Court. 

[P. 212, C. 2; P. 213, C 1, 2] 

Ali Imam and Pande Narsingh Sahi — 
for Petitioners. 

H. L, Nandkeolye ) — for the Crown. 

Maepherson, J. — This application in 
revision is made by six petitioners against 
their conviction under S. 147 of the 
Indian Penal Code by the Deputy Magis- 
trate of Patna and their sentence of eight 
months’ rigorous imprisonment, with an 
order under S. 106 of the Code of Cri- 
minal Procedure, which have been affirm- 
ed on appeal by the Sessions Judge. 

The prosecution case was briefly as fol- 
lows : Jaglal Mahto of Niamatpur, whose 
barahil is Ramyad Dusadh, the first peti- 
tioner, has had civil and criminal litiga- 
tion with Bislal Mahto, , son of Ramesh- 
war Mahto of Dhanauti. On the 31st 
May 1924, about 12*30 a.m., while neigh- 
bours and relatives of Rameshwar were 
sleeping in the o^n space outside hia 
bouse and Bislal on the osara, a mob of 
30 or 40 men including petitioners, who, 
except Eomal are related, came armed 
with lathis (Nabba with a garasa) in 
search of Bislal and his father. Before 
the invaders were driven off by the 
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villagers of Dhanauti they inflicted serious, 
and in some cases dangerous, injuries pn 
six of the Mahtos of Dhanauti, most of 
which were due to lathi l)low8, but some 
of which were probably caused by a 
garasa, as in the case of Pati, Bala and 
perhaps Loch an, from all three of whom 
a “dying declaration” was recorded, as 
they appeared to be in a critical state. 

A charge under S. 147 with common 
object to cause hurt to the men injured 
and also a charge under S. 326 read with 
S. 149, were framed against all the ac- 
cused except Nabha who was separately 
charged under S. 148 and 326. 

Various defences were raised, such as, 
that the case was falsely brought from 
ill-feeling, that the injuries were really 
caused by Mahadeo, Chedi and others in 
the daytime at some other place and 
that Komal was ill at Koilwar. The 
Magistrate negatived these defences, and 
as stated, convicted the petitioners of 
rioting, giving Nabha the benefit of the 
doubt as to whether he carried and 
wielded a garasa. 

Before us Sir Ali Imam claims : (l) an 
acquittal because so much of the evidence 
has been disbelieved that it is unsafe to 
convict at all and, failing an acquittal, 
(2) a remand for the re-hoaring of the ap- 
peal on the ground that evidence has been 
used against, the petitioners which the 
law enjoins shall not be used. 

As regards the first of these pleas a 
perusal of the judgments forthwith places 
its invalidity beyond all doubt, The 
Magistrate merely found the evidence 
inconclusive as to whether Nabha had a 
garasa and injured Pati and Bala with 
that weapon and gave him the benefit of 
the doubt, while he refrained from con- 
victing the other accused under S. 326 
read with S. 149 for the reason, an un- 
i^ound one, that the actual person “who 
had committed the offence under S. 326 
had not been traced/' These conclusions 
are not at all fundamental to the whole 
prosecution case, and they do not vitiate 
or indeed affect the findings of the trial 
Court in respect of the charge of rioting, 
which has been sustained on appeal. 

The basis of the second plea is the fol- 
lowing paragraph in the judgment of the 
api^llate Court : 

“ Next, as to the suggestion that the 
prosecution witnesses were really beaten 
only by Mahadeo, Chedi and others, who 
are mentioned by a few of the witnesses 
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along with the accused i>er.sons in the 
statements made before the police, it 
rests on no evidence whatsoever. It 
would be quite different if the accused 
had not been mentioned at all before the 
police, but the cross-examination by the 
defence has made it clear that they were 
so mentioned. The question whether 
Mahadeo and others should have been 
sent for trial along with the accused is 
one with which it is not necessary to deal. 
Two defence witnesses D. Ws. Nos. 2 
and 3, say that Kalicharan and Bamesh- 
war, accused, cultivate laud of Husaini, 
but mention no quarrel in this con- 
nexion. 

It is urged that the provisions of S. 162 
of the Code of Criminal Procedure have 
here been ignored by the appellate Court 
and that the folly of the counsel appear- 
ing on behalf of the defence in bringing 
out in cross-examination that the accused 
has in fact been mentioned by the prose- 
cution witnesses before the police, would 
make no difference to its inadmissibility 
in evidence under that provision. 

Now, as has been indicated in the deci- 
sion in Badri Ghaudhri v. KiuirEm" 
p$ror (l), the provisions of the new S. 162 
(l) of the Code of Criminal Procedure 
stringently exclude from use for any pur-' 
pose in a criminal trial any statement to 
the police whether recorded or not recor- 
ded except to contradict within very strict 
limitations a statement made at the trial 
by a prosecution witness. It must be 
considered first whether this provision 
has been infringed, and if it has, it must 
further bo considered what the effect of 
the infringement is. 

As regards the first point, it is conten- 
ded that the statement of the witnesses 
that the petitioners were mentioned by 
the prosecution witnovsses to the police is 
entirely inadmissible in evidence but 
nevertheless has been used by the Sessions 
Judge as an answer to the defence case 
that persons not, sent up by the police 
alone beat the pros^ution witnesses. The 
contention cannot be gainsaid. .4 state- 
ment by a person to the ’ police in the 
course of the investigation of an offence 
cannot be used for any purpose at the 
trial of that offence except to contradict 
the evidence given at the trial by that 
person. In particular it cannot, even if 
admitted to contradict, be used to corro- 
bo rate th e evidence of t hat i>erson or for 

(i) A.I.R. 1926 Patini 90. 
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bhe purpose to which it has been put in 
bhe present instance, namely, to meet a 
suggestion of the defence. Prima facie 
therefore it would seem that the provi* 
sions of S. 162 (l) of the Code of Criminal 
Procedure have been infringed. 

In the present case, however, the in- 
fringement appears to have had no effect. 
The sentence in the judgment of the ap- 
pellate Court in which it occurs is un- 
necessary for the argument. It has justly 
been pointed out by the learned Sessions 
Judge that the suggestion that only per- 
sons not on trial who had been mentioned 
during the investigation in addition to 
the petitioners were the assailants, had 
no evidence in support of it, and imme- 
diately after it is pointed out that it is 
necessary to consider whether the said 
persons should have also been placed on 
trial. The passage objected to simply sots 
out the truism that if petitioners had 
not been mentioned before the police the 
suggestion which has already been found 
to be based on no evidence, would have 
been weighty. Now if the Petitioners 
desired to rely upon the fact that a pro- 
secution witness had uot mentioned the 
names of petitioners to the police as 
showing that his testimony in Court was 
unworthy of creflit, it was upon them to 
prove that he had in fact not done so. 
The record shows that they failed to 
adduce such proof. There is thus no 
basis for the suggestion in the appellate 
Court that the appellants were not among 
the assailants and it was superfluous for 
the Sessions Judge to refer in that con- 
nexion to the inadmissible item of evi- 
dence which went much further than was 
necessary for the rejection of the sugges- 
tion. The suggestion moreover had been 
dealt with by the trial Court and nega- 
tived on grounds which cannot be ques- 
tioned in point of law or of fact. In my 
judgment the infringement had no effect 
on the decision. 

The matter has, however, practically 
no significance in the present case. The 
judgment of the appellate Court deals at 
length with the case of each of the peti- 
tioners; and independently of the evidence 
objected to and admitted, there is over- 
whelming direct and positive evidence 
against each which is admissible, has not 
been in the slightest measure rebutted 
and is entirely reliable. The petitioners 
have also not been prejudiced in any way. 
Under the circumstances the improper 


admission of the evidence objected to is,- 
under S. 167 of the Indian Evidence Act, 
1872, not a ground for a new trial or for 
the leversal of the decision of the ap- 
pellate Court and there is no ground for 
interference in revision. 

I would, therefore, discharge the rule 
and dismiss this application. 

Sen, J. — I agree. 

A p plication diwiissed, 
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Sen, J. 

Eamesh wn r S i n gh Bit had nr -^Pet r 

bioner. 

V. ^ ' 

Puran Chandera Mans lU —Opposite 
Party. 

Civil Revision, Decided on 13th July 
1925. 

(а) Bengal Tenancy Act, S. 158-B — Texture 
passe<i to ptirclia^ei' only after actual sale under 
decree. 

Under S. 168-B the to'.uro passes to tba 
purchaser when it is sold in execution of rent 
decree. Until the sale takes place the tenant 
recorded in the landlord’s serishta must be deemed 
to have been the person in whom the tenure was 
vested. [P. 214. 0. 1] 

(б) Civil P. 0., O. 21. n, 6S—Eule does not 
apply to rent decrees by virtue of Bengal Ttnwicy 
Act, S, 170. 

The provisions of S. 170 are clearly imperative 
and they lay down that the provisions of the 
Civil P. C., as to claim cases 'viz., 0. 21 ,R. 68, 
shall not apply to a tenure or holding attached 
in execution of a decree for arrears of rent 
thereof. A.l.R. 1926 Pahia 210 Eel. on. 

[P. 2U, C. 1] 

Murari Pvasad and Bavihhu Saran — for 
Petitioner. 

Judgment. — The petitioner instituted 
a rent suit under. S. 148 (a) of the Bengal 
Tenancy Act against Mewa Lai Kamath 
who was recorded in the petitioner's 
serishta for arrears of rent for the 
years 1326 to 1329 making the ‘Babus 
of Madhubani the cosharer landlords 
parties to the suit. On the 22nd 
February 1923 he obtained a decree. He 
thereafter took out execution complying 
with the provisions of S. 15o-B of 
the Bengal Tenancy Act and serving 
notices on the cosharer landlords. The 
sale proclamation and notices were issued 
simultaneously. On the IStli January 
1926 the opposite party preferred a claim 
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under O. 21, R. 58 of the Code of 
Civil Procedure ; they alleged that they 
had purchased the holding at an auction 
sale in execution of a rent decree for the 
years 1324 to 1327 obtained by the 
Madhubani Babus against the same tenant 
and obtained possession thereof by virtue 
of the dakhaldehani given to them on the 
24th December 1924. It appears, how- 
ever, that when the decree was obtained 
by the petitioner, the sale to the claim- 
ants had not taken place. The decree 
in favour of the Madhubani Babus was 
executed on the 15th February 1923 and 
the sal^ in favour of the claimants took 
place on the 18th July 1923 ; that is, about 
five months after the decree in favour of 
the i^etitioner. The learned Munsif held 
that at the date when the 
obtained his rent decree, there was no 
tenure of Mewa Lai in existence, it having 
already passed to the claimants. Tliis 
view appears to bo wrong ; for. under the 
provisions of S. 158“B of the Bengal 
Tenancy Act the tenure passes to the 
purchaser when it is sold in execution of 
rent decree. Until the sale took iJaco 
the tenant, wlio was recorded in his 
serishta must be deemed to liave been the 
person in whom the tenure was vested. 
The petitioner, therefore, was quite com- 
petent to bring a suit, as he did under 
the x^ro visions of S. 148- A of the Bengal 
Tenancy Act and to execute his decree 
under the i)rovisions of S 158-B of the 
Bengal Tenancy Act. 

The x^oint that arises whether in the 
events that hapi^ened and in view of 
the i)rovi8ions of S. 170 of the Bengal 
Tenancy Act the oi)posite ])arty are 
entitled to put in any claim under 
0,21, R, 58 of the Code of Oivil Proce- 
dure. The learned Munsif entertained 
and allowed the claim holding that inas- 
much as there was no tenure in existence 
at the date of the x3etitioner’s decree, 
the provisions of S. 170 would consti- 
tute no bar to a claim being i)ut forward. 
This^ view apx)ears to be unsound. The 
provisions of S. 170 are clearly im- 
I)erative and they lay down that the 
provisions of the Civil Procedure Code as 
to claim cases shall not apidy te ateniire 
or holding attached in execution of a 
decree for arrears of rent thereof. This 
view is supported by many rulings 
amongst others by unreported ruling : 
vide judgment of Jwala Prasad, Ag. C. J., 
in Civil ^vision No, I65 of 1924, 


King-Bmpeuor 1$26 

Eameshwar Singh v. Eajo Chaudhrain 
(l) which likewise lays down the princixde 
that a landlord is not bound to go beyond 
his own record in order in enforce his 
claim for arrears of rent and any person 
not record as a tenant must seek his 
remedy elsewhere and cannot he x^ennit- 
ted to stand in the way of the landlord 
selling the holding for the realization of 
the decree obtained against his recorded 
tenant." 

I, therefore, think that the Court below 
was not competent, in view of the XJrovi- 
sions of S. 170 of the Bengal Ten- 
ancy Act, to entertain the claim in 
regard to the subject-matter of execu- 
tion. 

The aiqdication is allowed; the order of 
the Munsif is set aside. The execution 
may now x^ooeed. 

Application allowed, 

(l) A.“j. K. I'i^TPatna 2ld; 
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dwALA Prasad and Macphkrson, JJ. 

Ramch andra Accused — Axqdi- 

cant. 

V. 

King- Emperor- Opposite Party. 

Criminal Revision No. 255 of 1925, 
Decided on 8th July 1925, from an order 
of the J. C., Ranchi, D/- 14th Aindl 1925. 

(a) Criminal P, C., {amended by Act 18 of 
1923), S, 26G — Siifficlent time must he given to 
the accused to consider for further cross-exami- 
nation of pi'osecntion trilnesses after charge Is 
framed. 

The words insorted by the amendmeiUs indi- 
cate the intention of the Legislature that suffi- 
cient time should be given to an accused to 
consider whether he wishes to cross-examine any 
of the prosecution ^\itnesses after the framitg of 
the charge, and it is only in special cases that 
the Magistrate can require him to state forthwith 
if he so wishes. [p 215 , 0 2] 

{b) Criminal P. C., S. 256—5. 266 dees not 
apply before charge Is f ramed. 

Section 256 does not apply before a charge is 
framed. Therefore, the statement of the X)ieader 
of the defence made before framing of the charge 
to the effect that he no longer required the at- 
tendance of the prosecution witnesses does not de- 
prive the accused of his right to further ercss- 
cxainine the prosecution witnesses after the fram- 
ing of the charge under the section. [P 215, C 2] 

(c) Criminal P. C,, S, ^56— Magistrate cannot 
insist on the accused to deposit cosh of witnesses 
befofe recalling for :ross-e(tdmt9tation, 

A Magistrate has no power while passing an 
order on an application under S. 256, to impose 
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a condition \ipon the accused to deposit costa for 
the purpose of recalling the prosecution witnesses 
for cross-examination. [P. 216, 0. 1] 

(d) Penal Code, S, 19 — A person, not design 
Mted as a Judge, Is a Judge only when exercls' 
lap jurisdiction in a case. 

' A parson other than one who is officially desig ‘ 
nated as a Judge and who is empowered to give 
a definitive judgment, is a Judge only when he 
is exercising jurisdiction in a suit or in a 
proceeding. [P. 217, C. 1] 

(e) Criminal P. C., S. 639 — Affidavit before 
Magistrate having no seisin over the case Is not 
valid. 

An affidavit made before a ^lagistrate in a 
case over which he has no seisin is not valid and 
6annot be used in High Court : 14 Cal. 653 and 
S e. W. N. 40, Dtsi. [P. 217, C. 2] 

S. N. Basil for A. K. Gupta — for Peti- 
tioner. 

n. L. Nandkeolyar — for the Crown. 

Jwala Prasad, J.- — The trial in this 
case seems to have been vitiated by the 
omission on the part of tlie Magistrate 
to comply with the provisions of S. 256 
of the Code of Criminal Procedure. 

The witnesses for the prosecution were 
examined on the 23rd of February 1925, 
and were cross-examined and then dis- 
charged as the pleader for the defence 
no longer required their attendance. The 
Charge was framed the following day, 
namely, on the 24th February. The ac- 
cused pleaded not guilty and cited defence 
witnesses. Later on Mr; Ghatak, pleader 
from Ranchi, appeared on behalf of the ac- 
cused for the first time and stated that he 
wished to cross-examine the prosecution 
witnesses after the charge was framed. 
This request was evidently made under 
S. 256 of the Code of Criminal Procedure. 

As a matter of fact, the section requires 
that after the charge is framed and the 
acOQsed pleads not guilty or claims to be 
tried : “ he shall be required to state, at 
the commeneement of the next hearing of 
the case, or if the Magistrate for reasons 
to he recorded in writing so thinks fit 
forthwith, whether he wishes to cross- 
examine any, and, if so, which, of the 
witnesses for the prosecution whose evi- 
dence has been taken. If he says he does 
so wish,- the witnesses named by him 
shall be recalled and, aft^ cross-exami- 
teation and re-examination (if any), they 
shall be discharged."’ 

' The procedure indicated herein waC 
f>6tiobs^6dt and the acen/sed^ was not 
required 'to state whether he wished to 
cross-examine* any of the prosecution 


witnesses. The words italicized have 
now been inserted in the section by the 
amending Act XVIII of 1923 and indicate 
the intention of the Legislature that 
sufficient time should be given to an 
accused to consider whether be wishes 
to cross-examine any of the prosecution 
witnesses after the framing of the charge, 
and it is only in special oases that the 
Magistrate can require him to state forth- 
with if he so wishes. The pleader for 
the petitioner, however, expressed a 
desire that the witnesses should be re- 
called for the purpose of cross-examina- 

tiOTl. 

Therefore, the irregularity committed 
by the Magistrate in not asking the 
accused to state if he wished to oroad-* 
examine seems to have been practically 
condoned, and the accused expressly 
stated that he wanted to avail himsell 
of the provisions of S. 256 and to exer- 
cise his right to cross-examine the prose- 
cution witnesses after the charge. 

The Magistrate as well as the learned 
Sessions Judge refers to the statement 
of the pleader for the defence made on 
the 23rd of February, before the charge 
was framed, stating that he did not any 
longer require the attendance of the pro- 
secution witnesses, as showing that op- 
portunity was given to the accused to 
cross-examine the witnesses under S. 266. 
This apparently is a misconception, for 
on the 23rd of February the stage for 
applying S. 256 had not been reached. 
No charge was framed, and the cross- 
examination of the prosecution witnesses 
before the charge was under the previous 
Ss. 252 and 253. Therefore, the state- 
ment of the pleader of the defence made 
on tlio 23rd of February would not de- 
prive the accused of his right to further 
cross-examine the prosecution witnesses 
al ter the framing of the charge under' 
y. 256 of the Code. 

The Magistrate did, as a matter of 
fact, direct the prosecution witnesses to 
be present on the 26th of February at 
Bundu for the purpose of being ‘ further 
cross-examined. This, no doubt, was an 
order passed under S. 256 of the Code 
of Criminal Procedure, but the accused 
could not avail himself of it inasmuch 
as his *^pleader did not go to Bundu and 
m application was then made to the 
Magistrate statir^ihai the accused could 
<wt bring his pilfer to ah out*of-way 
^lace such as Buridu. 
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The Magistrate then passed an order 
directing the witnesses to be produced 
upon the accused deiwsiting the cost of 
their iittendance, and fixed the 7th ot 
March for this purpose. This order the 
Magistrate states to be under S. 257, 
CL (2), of the Code ; but that stage had 
not yet arrived inasmuch as the further 
cross-examination of the witnesses after 
the charge was to be under S. 256 of the 
Code and full and proper opportunity 
was not given to the accused for that 
purpose. There was no application on 
behalf of the accused under CL (l) of 
S. 257 applying to the Magistrate to issue 
any process for compelling the attendance 
of the prosecution witness for the purpose 
of cross'examination, and consequently 
CL (2) of that section did not apply. 
The application of the accused made on 
the 24th of February and renewed on the 
25th was an application under S. 25G 
of the Code, and the Magistrate so treated 
it. Therefore the Magistrate s order under 
01. (2) of S. 257 of the Code imposing a 
condition upon the accused to deposit 
costs for the purpose of summoning, that 
is, for the purpose of reoalling^the prosecu- 
tion witnesses, is wrong and without juris- 
diction. If the order be taken to come under 
S. 256, as is contended for by the learned 
Assistant Government Advocate, then the 
condition imposed by the Magistrate of 
depositing the expenses for recalling the 
prosecution witnesses is ultra vires. That 
section does not lay down any condition, 
nor does it vest the Magistrate with any 
such power. 

It is then urged that such a power 
must be deemed to exist in the Magistrate 
as being inherent in him. There is no 
room for such a suggestion. The Code 
has expressly laid down the procedure 
for trial under Chapter 21, and S. 257 
expressly vests the Magistrate with dis- 
cretion to require expenses to be paid by 
an accused. There being no such discre- 
tion vested under S. 256, the power can- 
not be invoked upon the ground of its 
being inherent in the Court. The Magis- 
trate had no 'power to alter in any way 
the procedure laid down in those sections 
for the conduct of the case. 

The result is that the conviction of 
the accused is set aside and the case is 
sent back to the Magistrate to try it from 
the stage it had reached on the 24th of 
February after the framing of the charge 
and to dispose of it after compliance with 
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the provisions of S. 256 of the Code of 
Criminal Procedure. 

The learned counsel on behalf of the 
petitioner urged that the case should be 
tarnsferred to the file of some other 
Magistrate. We do not see any reason to 
accede to this request, for we find nothing 
on the record to indicate that the Sub- 
divisional Officer, who tried the case, has 
any bias against the accused. 

Another question has arisen in this case 
which has nothing to do with the present 
case. The application in revison filed in 
this Court by the accused was not sworn 
to before the Commissioner appointed by 
this Court ,* in lieu thereof an affidavit 
sworn to before the Subdivisional Magis- 
trate of Kanchi was filed in this case. 
The question is whether this affidavit can 
be legally used in this Court. 

Section 539 of the Code of Criminal 
Procedure deals with affidavits and affir- 
mations to be used before any High Court 
or any officer of such Court. It requires 
that such affidavits and affirmations 
should be sworn and affirmed before such 
Court or the Clerk of the Crown, or any 
commissioner or other person appointed 
by such Court for that purpose, or any 
Judge, or any commissioner for taking 
affidavits in any Court of Record in 
British India, etc. It is said that the 
Sub-divisional Magistrate of Ranchi is a 
Judge within the meaning of S. 539 and 
consequently the affidavit in question 
could be sworn before him. Reliance is 
placed upon 8. 19 of the Indian Penal 
Code which defines the word “Judge’' as 
denoting • 

“Every person who is empowered by 
law to give in any legal proceeding, civil 
or criminal, a definitive judgment, or a 
judgment which, if not appealed against^ 
would be definitive, or a judgment wbicb^ 
if confirmed by some other authority, 
would be definitive, or who is one of a 
body of persons, which body of persons 
is empowered by law to give such a judg* 
ment,*’ 

The Code of Criminal Procedure does 
not define the word “Judge,” but S. 4 
01. (2), adopts the definition of words given 
in the Indian Penal Code which are not 
expressly defined in the Code. Therefore, 
the definition of the word “Judge”, given 
in S. 19, Indian Penal Code, wpuld apply 
to the word “Judge” used in S. 539 of the 
Code of Criminal Procedure, 
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It is, theret’ore» said that the learned 
Sub-divisional Magistrate of Banchi is 
empowered to give a definite judgment 
and so he must be deemed to be a “Judge” 
within the meaning of the word in 
S. 539. 

The illustrations to S. 19 of the Indian 
Penal Code would, however, show that a 
person other than one who is officially 
designated as a Judge and who is em- 
powered to give a definitive judgment, is 
a Judge only when he is exercising juris- 
idiction in a suit or in a proceeding. So 
far as that suit or proceeding — revenue, 
civil or criminal — is concerned he is a 
Judge, but he is not a Judge when he 
has not the seisin of the case in which he 
can give a definitive judgment. This is 
obvious from the last words of the section 
under which a body of persons may come 
under the definition of “Judge” when it 
is empowered by law to give a judgment, 
such as arbitrators, but arbitrators can 
come within the term “Judge” only when 
dealing with a case on reference to their 
arbitration. I need not quote the illu- 
strations which seem to support the 
aforesaid view. It would be sufficient 
to refer specifically to CL (d) which says : 

“a Magistrate exercising jurisdiction in 
respect of a charge on which he has 
power only to commit for trial to another 
Court, is not a judge.” 

No doubt, such a Magistrate is em- 
powered to give a definitive judgment in 
other cases which he is trying ; still as 
he is not empowered to give a definitive 
judgment in the case in which he is only 
empowered to commit he is not a judge 
for the purpose of that case. 

The Sub-divisional Magistrate of Banchi 
had not the seisin of the criminal case 
before us and he could not pronounce any 
judgment in respect of that case. There- 
fore, he is not a judge within the mean- 
ing of the term in S. 539 of the Code. 

A reference to S. 539-A, Cl. (2), will 
show that a Magistrate would not come 
within the meaning of the word “Judge” 
in S. 539. That clause says : 

“ An affidavit to be used before any 
other than a High Court under this section 
may be sworn or affirmed in the manner 
prescribed in S. 539, or before any Magis- 
trate.”^^ 

The “Magistrate” here is differentiated 
from the officers mentioned in S. 539 and, 
therefore, he cannot come under S. 539 


and is not empowered to have an affidavit 
sworn before him. 

No doubt under S. 139 of the Code of 
Civil Procedure a Magistrate is expressly 
empowered to receive an affidavit. That 
has no application to the present case, 
inasmuch as we are dealing with a crimi- 
nal case tried by the Magistrate. 

There is no authority on all fours with 
the present case and there seems to be a 
dearth of cases upon the point. There are 
only two cases Istoarchunder Ouho, in 
the matter of the Petition of (1) and 
Dinohundhu Nundy v. Sm. Hurrymutty 
Dasee (2). The latter case related to 
an affidavit in connexion with a civil case 
and it was held that the affidavit was 
valid as coming under S. 139 which em- 
powered a Magistrate to receive an affi- 
davit and to administer an oath. 
has no application to the present oasS 
The other case did not relate to an affi- 
davit to be used in the High Court and 
even then it was held that a Deputy 
Magistrate had no power to administer an 
oath to a person making an affidavit. 

Therefore, the affidavit in this case is 
not a valid one and cannot be used i^ 
this Court. 

The rule of the Court is as laid down 
in Chapter 3 of the Patna High Court 
Buies, viz.: 

“ The facts stated in every petition 
shall be verified either by the solemn 
affirmation of the petitioner or by an 
affidavit to be annexed to the petition.” 

The application in the present case has 
not been properly sworn or affirmed, and 
the facts stated, therein cannot, therefore, 
be used by the petitioner. Therefore, we 
cannot act upon the application in the 
present case as regards the facts stated 
therein. 

We have, however, dealt with the case 
upon the order sheet and the law on the 
subject, and consequently the irregularity 
in the affidavit does not affect the deci- 
sion given by us. 

Macpherson, J. — I agree. The order 
proposed is a necessity in the circum- 
stances. The mistaken application of 
S. 257 (2) by the Sub-divisional Magis- 
trate of Khunti practically amounted to 
non-compliance with the provisions of 
S. 256 which is of fundamental importance 
in the trial of an accused person. 

(1) [1887] 14 Cal. 668. 

(2) [1904] 8 C. W. N. 40 (Notes.). 
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The Crown has, however, suggested that 
we sliould not interfere with the convic- 
tion because the allidavit by which the 
application in revision is supported is not 
one contemplated by S. 539 of the Code 
of Criminal Procedure which sets out the 
Courts and persons before whom affidavits 
to be used before a High Court may be 
sworn. The Sub-divisional Magistrate of 
Ranchi before whom the affidavit sup- 
porting the petitioner’s application was 
sworn is not one of the Courts or persons 
named in S. 539. He has not been ap- 
pointed by the High Court either per- 
sonally or ox officio for the purpose of 
the section. Obviously, therefore, an 
affidavit to be used in the High Court can 
only be sworn before him if he is a 
Judge within the contemplation of the 
potion. But it is manifest from 8. 19 of 
ihe Penal Code read with the illustra- 
tions thereto and S. 4 (2), of the Code of 
Criminal Procedure that a Magistrate is 
not a Judge within the meaning of these 
Codes except in relation to ^a case on his 
own file and there also only in certain 
circumstances. The new 8. 539- A of the 
Code of Criminal Procedure also gives 
countenance to this view. The affidavit 
filed on behalf of petitioner is accordingly 
not one which can be used in the High 
Court and also is not one such as is 
required under R. 3, Ch. Ill of the Rules of 
the Patna High Court. But though the 
objection is made out it is technical only 
and should not prevail at this stage even 
though it might have constituted good 
ground for refusal to issue a rule when 
the defective application was lodged. The 
rule has been heard out on the merits, 
also in the course of the hearing it has 
appeared that the facts stated in the 
petition, which is faultily verified, are 
matters of record and indeed they are 
not disputed on behalf of the Crown. 
Moreover, regard being had to the nature 
of the illegality in the trial and to the 
fact that the Magistrate had some ground 
for believing the petitioner to be eccen- 
tric, I should, if necessary, be disposed to 
treat the case as one which has come to 
the knowledge of the High Court other- 
wise than on application wherein the 
Court should of its own motion exercise 
its powers under S. 439, of the Code of 
Criminal Procedure. 
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Full Bench 

Dawson Miller, C. J., Mullick, 
Jwala Prasad, Das and Foster, JJ. 

Bam Golam Sahu and others— Deien- 
dants — Petitioners. 

V. 

Ch inta rn an S ingh — Plai n t i ff — 0 p posi te 
Party. 

Civil Revision No. 183 of 1925, Decided 
on 22nd December 1925, on reference by 
Das and Ross, JJ., against an order 
of the Sub-J., Bhagalpur, D/- 9th 
Heptember 1924. 

>5^ (a) Civil P. C., S, 115 — Power should not 
he exeicised where technicalities are served at 
expense of justice. 

The powers of revision should not be exercised 
in cases where by so doing the Court would be 
giving effect to mere technicalities of 
procedure at the expense of manifest justice. 

[P 222 C 1] 

^ (6) Court' fees Act, S. 11— Court- fee is 
payable on future mes7ie profits from date of suit 
but cannot be ordered to be paid on pain of 
dismissal of suit even on ascertaining the profits ; 

Per Full Bench— Cowxi-i^e is payable* in 
respect of a claim for future mesne profits ; 
that is to say, mesne profits from the date of the 
institution of the suit up to the date of 
realization. The Court has no jurisdiction to 
require the plaintiff to pay additional Court-fee 
upon his claim for future mespe profits as a 
condition for proceeding with the 'investigation 
of the claim, and has no jurisdiction to dismiss 
the proceedings if the additional Court-fee is not 
paid. 3 P. L, J. 67 ; 1 P. L. T. 236, Cows. 16 
Bo?n, 416, 7iot Foil, ; 33 Cal, 1232 Foil, 

[P 224 C 2 ] 

(c) Civil P. C.. O, 7, li. 2— Valuation will refer 
to profits before and after suit where both are 
claimed. Per Mullick, J. 

Order 7, R. 2 requires that some Estimate 
should be made in the plaint in respect of mesne 
profits. If plaintiff claims mesne profits both 
in respect of the period antecedent to the suit 
and also the period subsequent thereto, the 
valuation will be lield to refer to both periods. 
If he sues for mesne profits in respect 61 only 
one of these two periods, the valuation will be held 
to refer to that period only. 

Per Jtoala Prasad, J, — ^Neither 0. 7, R. 2 
of the Code of Civil Procedure nor S. 7, 01. (iv) (f) 
of the Court-Fees Act would apply to 
unascertained future mesne profits. 

[P 226 C 2 P 2280 1] 

^5c (d) Civil P, C., O. 47, R, 1— Wrong, dismissal 
of application for asceriainlg mesne profit^ for 
no 7 v-payment of Court fees cannot he reviewed, 
hut it can he restored under Civil P, C., B, 151. 
Per Jwala Prasad, J. 

Application of the decree-holder for ascertain- 
ment of mesne profits was dismissed on 
account of non-payment of Court-fee .c^ be 
restored under S. 151, Civil P. 0. but not by Way 
of review : 86 AR. dSl fP. C,).Foll, fP 226 0 Sll 
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' (e) Civil P. Cm 0. 20, B. 12 — Appllcatlotv is no 
jplaint ; U can be oral — Per Jwala Prasad, J. 

Application for ascertainment of mesne profits 
cannot be said to be .a plaint. [29 G. W, A 959, 
VolU] No written application is necessary lor 
asking for an investigation into it and a verbal 
application is sufficient for the plaintiff to demand 
an enquiry into the matter. j^[P 227 C 1] 

, if) Court' fees Act, S. 11 — First part applies 
[to final decree Including future profits — Per 
^wala Prasad, J. 

Under thepressnt Code, the Court can deter* 
mine past and future mesne profits in „ the suit 
Itself and make a decree called a final decree 
4or the mesne profits capable of execution. The 
first paragraph would apply to such a decree 
also. [P 229 C 1] 

N. C. Sinha, S. M. Mullick and .V. N. 
3ose — for Petitioners. 

Ifl, N, Shiha and B, P. Sinha — foi‘ 
Opposite party. 

Order of Reference to a Full 
Bench by Das and Ross, JJ. 

(4-ll*'1925). — This application is directed 
against the order of the ' learned 
Subordinate Judge of Bhagalpur, dated 
the 9 th September 1924, restoring 
certain proceeding, for the ascertainment 
of mesne profits under the provision 
of 0. 9t R. 4 of the Code. The material 
.facts are these : On the loth September 
1914 the opposite party instituted 
a suit against the petitioner for declara- 
iiion of title to, , and for recovery 
•of, certain properties fully described 
in the plaint. He claimed mesne 
profits up to the date of the suit 
;and “from the date of the suit bo the 
date of direct possession,” He assessed 
the mesne profits payable to him up to 
/the date of the institution of the suit 
.at Rs.T0,000 and paid Rs, 505 as 
Court- fee payable on that amount. In 
regard to the future mesne profits, he 
eaid as follows : “ The amount of mesne 

profits from the , date of the suit bo the 
date of recovery of possession may be 
determined during the pendency of the 
suit or in the execution stage, and the 
plaintiff may be directed to furnish 
Oourb‘fee on the amount of mesne profits 
that may be determined.” The plain- 
tiff failed ih the Court of first instance, 
but- succeeded in obtaining a decree in 
,fcbis Court which directed that “ the 
Knesne profits shall l^e ascertained in 
^xeeutionl”' The decree of the High 
•Court was affirmed by the' Judicial 
Committee of the Privy Council on 'the 
9th June, 192L 
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On the 76h June 1924 the opposite 
party applied for the ascertainment of 
mesne profits and claimed that a very 
large sum of money would be found due 
to him on such ascertainment. It ap- 
peared that on the . claim now put 
forward on behalf of the jJaintiff, 
Rs. 2,421'12“0 was ^myable by him as 
Court-fee, and on the irlst July 1924 the 
Court directed him to pay that amount 
as a condition for the ascertainment of 
mesne profits and fixed a definite time 
within which it was to be paid. The 
Court subsequently extended the time 
for payment of the money from time to 
to time and ultimately dismissed the 
application for the ascertainment of 
mesne profits on the 30th August 1924 
on account of failure on the part of the 
opposite party to pay the Court-fee, ' 
the 9th September 1924 the opposiw 
party applied for restoration o! the 
l)roceedings and the learned Subordinate 
Judge restored the ‘ proceedings under 
O. 9, R. 4 of the Code. It is this order 
which is the subject-matter of the 
application before us. 

It may be conceded that 0. 9, R. 4 
of the Code has no application to this 
case and that the learned Subordinate 
Judge was nob justified in restoring the 
proceedings under that particular provi- 
sion of the Code. Bub the petitioners 
are invoking the revisional jurisdiction 
of this Court ; and it is well settled 
that the Court should not exercise its 
jrevisional jurisdiction except in aid of 
justice. Whether we should interefere 
in this case depends on whether the 
Cotirb had any jurisdiction to dismiss the 
proceedings '•for the ascertainment of 
mesne profits on the ground that the 
opposite party failed to pay the Court-fee 
within the time fixed for such payment. 
If wo are satisfied that that order was 
without jurisdiction, we should not be 
justified in setting aside the order which 
is the subject-matter of the present 
application, although we are satisfied 
that 0. 9, R. 4 of the Code under which 
the Court acted has no application to 
this case. 

Order 7, R. 2 of the Code provides that 
“ where the plaintiff sues for mesne 
profits or for an amount which will be 
found due to him on taking unsettled 
accounts between him and the de- 
fendant, the plaint, shall state ap- 
proximately the amount sued for.” S. 7 



220 Patna 

I-aragraph 1 of the Court-fees Act pro- 
vides that Court-fee is to be paid “accor- 
ding to the amount claimed,” in suits 
for money (including suits for damages 
or compensation, or arrears of main- 
tenance, of annuities, 'or of other sums 
payable periodically).” Section 11 of the 
Court-fees Act provides that “where the 
amount of mesne profits is left to bo 
ascertained in the course of the execution 
of the decree, if the profits so ascertained 
exceed the profits claimed, the further 
execution of the decree shall be stayed 
until the difference between the fee 
actually paid and the fee which would 
have been payable had the suit com- 
prised the whole of the profits so ascer- 
tained is paid. If the additional fee is 
paid within such time as the Court shall 
fix, the suit shall be dismissed.” It has 
fieen held that Court-fees are payable 
under S. 7, paragraph 1, only upon the 
mesne profits claimed antecedent to the 
suit and that a plaint is not liable to 
stamp duty in respect of mesne profits 
subsequent to the suit. Whether this be 
the right view or not may bo open to 
some doubt ; but there is no room for 
controversy that in regard to future 
mesne profits, 8. 11 is at least applicable 
and that there is no jurisdiction in the 
Court to insist upon the payment of 
additional Court-foe as a condition for 
proceeding with the enquiry that may 
be claimed by the plaintiff and to dismiss 
the proceedings for ascertainment of 
mesne profits if the Court-fee bo not paid* 

The following oases may be referred 
to in this connexion : — Ramkrishna Bhi’ 
kaji V. Bhima Bai (l), Saminatha Vellala 
Thevan v. Muthusawmi Vettala Tkevam 
(2), Maiden v. Janakiramayya (3), Bun‘ 
tvan Lai v. Day a Bunker Misser (4), 
Dwarka Nath Biswas v. Devendra Nath 
Tagore (6), Bhupendra Kumar Chakra- 
varty v. Puma Chandra Bose (6), Bhu- 
pendra Kumar Chakravarty v. Puma 
Chandra Bose (7) and Chedl Lai v. Kirath 
Chand (8). 

It will be noticed that although there 
is a divergence of judicial opinion , on the 

(1) [18 91] 15 B ^ ~416 . 

(2) [1910] 20 M. L. J. 98. 

(3) [1898] 21 Mad. 871. 

(1) [19091 13 0. W. N. 816. 

(5) [1906] 33 Oal. 1232. 

(6) [1917] 43 Oal. 650=15 C. W. N. 606=13 

C. L. J. 132. 

7) [1914] 24 I. 0. 232. 

8) [1878-80] 2 All. 682 (F. B.). 
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question whether Court-fee is at all 
payable in respect of a claim for mesne 
profits subsequent to the suit, there is no 
decision which supports the view that a 
Court is entitled to call upon the plaintiff 
to pay additional Court-fee on a claim 
for future mesne profits as a condition for 
making the inquiry relative thereto* 
Section 11 of the Court-Fees Act seems 
to me to be perfectly clear, and in my 
opinion there is no doubt whatever that 
the Court acted without jurisdiction in 
dismissing the proceedings for the failure 
on the part of the opposite party to pay 
the additional Court fee demanded. There 
are, however, two cases of this Court 
which support the view of the petitioners. 
In Nand Kimar Singh v. Bilas Bam 
Marwari (9) the plaintiffs sued for set* 
ting aside a revenue sale, for jiossession 
of the disputed property, and for recovery 
of mesne profits to be ascertained ifi 
execution proceedings. The plaint did 
not disclose the amount claimed as mesne 
profits and no Court-fee was paid on the 
plaint. The Court gave the plaintiffs a 
decree for possession and awarded them 
mesne profits from the date of the decree 
and directed that the same were to be 
ascertained in the execution proceedings. 
Subsequently a question arose as to 
whether the mesne profits were payable 
from the date of the decree of the Court 
of first instance or from the date of the 
Privy Council decree. The executing 
Court decided that mesne profits were 
payable from the date of the Privy Council 
decree and the plaintiffs appealed to this 
Court paying a Court -fee of Bs. 2 on the 
memorandum of appeal. It was objected 
that the Court-fee paid was insufficient. 
It will be noticed that the mesne profits 
awarded to the plaintiffs were in respect 
of the period subsequent to the suit, and 
the decisions both of the Bombay 'High 
Court and of the Culcutta High Court 
establish that on such a claim no Court* 
fee is payable. In deciding the point 
contended before the High Court, Mr. 
Justice Chapman said as follows : “In 
regard to the amount of the Court-f^ 
payable it cannot be said to be a case in 
which the value of the appeal cannot 
be ascertained. The appellant hopes, 
if he succeeds in this appeah to obtain a 
large sum which he has stat^ in his 
plaint. The Court-fee payable is, there^ 
fore, in my opinion an ad valwem fea 
(9) [1917] 3 Pi L. J. 67=1 P. L. W. 781. 
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In expressing this view we are conscious 
that we are departing from what was 
eonsidered to be the practice, and it 
would, in our opinion, be fair to allow 
the appellant time until Monday, the 
26th February 1917, to amende the valua- 
tion in his plaint. Now that he is aware 
that he will have to pay an advalorem 
Court-fee he may, if he thinks it desirable, 
amend the valuation in his plaint. If he 
does so he will be limited to the amount 
stated in his plaint and will not be 
permitted to recover kny amount in ex- 
cess of that. On that date an order will 
be given giving the appellant time to pay 
the Court-fee.” Mr. Justice Roe, concur- 
ring with M. Justice Chapman expressed 
himself in these words : “A suit for 
mesne profits is a suit for money deman- 
ded as damages or comi)ensation, and in 
that sense it is to be assessed with an 
advalorem fee even if it be regarded as 
a suit for an account. The Court-fees 
Act, S. 7 (iv), in its last clause is peremp- 
tory that any such suit shall be approxi- 
mately valued. The same provision has 
now been introduced into the Civil Pro- 
cedure Code. The old practice of allow- 
ing plaintiffs to include in a suit for land 
a suit for money as mesne profits with- 
out paying any Court-fee upon the mesne 
profits was undoubtedly wrong, and in 
my view a circular should be issued to 
the lower Courts drawing attention to 
this error of practice This view was 
accepted without any discussion in Bam 
Bilas Singh v. Amir Singh (lO). 

' It will be noticed that there is no 
discussion in either of these cases as to 
the principle gov^ning a question of this 
nature. No cases were cited before their 
Lordships and it does not api^ear that their 
Lordships were aware of the decisions of 
the Calcutta High Court, of the Bombay 
High Court, of the Madras High Court 
.and of the Allahabad High Court on this 
ipbint. I am myself unable to agree with 
these decisions and I am clearly of opinion 
that those cases were wrongly decided. 

This being the position, what order 
should be passed in this case ? I am 
clearly of opinion that we should not 
interfere with the order passed by the 
learned Subordinate Judge in this case if 
we are satisfied that the order dismissing 
the proceedings for the ascertainment of 
.mesne profits was without jurisdiction. 
In thy opinion the order dismissing those 
(10) [1920)1 t. LT T. 235, 
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proceedings was without jurisdiction : but 
as there are two decisions of this Court 
in which a different view was taken, and 
with which I do not agree, we refer the 
following questions for decision by a Full 
Bench. 

(1) Is any Court-fee payable in respect 
of a claim for future mesne profits, that is 
to say, mesne profits from the date of the 
institution of the suit up to the date of 
the realization ? 

(2) Has the Court any jurisdiction to 
require the plaintiff to pay additional 
Court-fee upon his claim for future mesne 
profits as a condition for proceeding with 
the investigation of the claim, and has it 
any jurisdiction to dismiss the proceedings 
if the additional Court-fee is not paid ? 

Under the Rules of this Court, we refer 
the case for the final decision of the Full 
Bench, 

Opinion of the Full Bench. 
Dawson-Miller, C. J.— This is an 
application in revision asking us to set 
aside an order of the Subordinate Judge 
of the Bhagalpur, dated the 9th Septem- 
ber 1924, restoring to his file a petition 
for ascertainment of mesne profits which 
had previously been dismissed for non- 
payment of the Court-fee. 

The plaintiff, who is the opposite 
party in the present application, sued 
the defendants, who are the present 
petitioners, for possession of certain lands 
together with mesne profits up to the 
institution of the suit. The mesne profits 
were valued in the plaint at Rs. 10,000 
and covered the period of three years 
before the institution of the suit. The 
Court-fee, amounting to Bs. 506, was paid 
in respect thereof when the plaint was 
filed. The plaintiff also claimed an 
enquiry as to future mesne profits for the 
period between the institution of the suit 
and delivery of possesssion. In 1919, 
after failing in the trial Court, be ob- 
tained a decree in the High Court for 
possession, together with mesne profits, 
and by the decree it was ordered that 
mesne profits should be ascertained in 
execution. That decree was subsequently 
affirmed by an order of the Privy Council 
on the 9th June 1921. The plaintiff 
subsequently applied for possession of the 
property and finally obtained it on the 
23rd June 1922 ; and under his decree he 
would be entitled to mesne profits up to 
that date. On* the 7th June 1924 he 
presented an application to the Sub- 
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ordinate Judge for ascertainment of the 
amount of mesne profits up to the date 
of delivery of possession in June 1922. 
The amount estimated in his application 
included the sum of Ks, 10,000 as the 
mesne profits for the three years preceding 
the institution of the suit upon which 
sum, as stated, the Court-fee had already 
been i)aid. The value of the subsequent 
mesne profits payable up to the date of 
delivery of i)03session was estimated in 
the application at Es. 1,36,000. The 
Subordinate Judge ordered that the Court- 
fee payable upon this amount should be 
deposited before proceeding with the 
enquiry. A date was fixed for payment 
whicli was subsequently extended up to 
the 29th August 1024. The Court-fee was 
not pai4 by that date, and on the 30th 
August ihe. Subordinate Judge ordered 
dbhat the application should ho dismissed 
for default. On t^be 9th September the 
plaintiff applied, for restoration of the 
ap])lication for ascertainment of mesne 
profits and offered to pay the Court-fee. 
The application was heard on the 13th 
September, when the Subordinate Judge 
granted the application, restored the case 
to his file and directed the Court-fee to 
be deposited which was done the same 
day 

The Subordinate Judge purported to 
act under O. 9, R. 4 of the Code of Civil 
Procedure. The judgment-debtors then 
applied to this Court in its revisional 
jurisdiction to set aside the order of the 
13th September. The application was 
heard by a Division Bench consisting of 
Mr. Justice Das and Mr. Justice Ross. 
The learned Judges were of opinion that 
the ease could not be restored under 0.9, 
R. 4 which provides for restoration only 
under certain conditions which did not 
exist in the present case. They refused, 
however,- to interfere under the Revi- 
sional jurisdiotion of the Court on the 
ground that the previous order of the 
30th August, dismissing the application 
for ascertainment of mesne profits for 
default, in payment of the Court-fee, was 
itself without ju,i'isdiction. If they were 
right on that point, then I agree with the 
view expressed by the learned Judges that 
the powers of revision should not be 
exercised, in such a case ; for by so doing 
the Court, would be giving effect to mere 
technicalities of procedure at the expense 
of manifest justice. There are, however, 
two decisions of this Court which the 
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learned Judges considered were in conflict 
with their opinion as to the liability to 
pay Court-fees for future mesne profits as 
a condition precedent to their ascertain- 
ment. The case was accordingly referred 
to a Pull Bench for determination. 

The plaintiff has contended, first, that 
no Court-fee is leviable at all in respect of 
future mesne profits,' ‘that is, for* 'the 
period between the institution of the suit 
and the date of possession ; and secondly, 
that, even if leviable, the fee cannot be 
exacted before the amount of such profits- 
has been ascertained as directed by the. 
decree, and that the Court has no juris- 
diction to exact payment as a condition 
px'ecedent to the ascertainment of the 
profits or to dismiss an application on the 
ground of non-payment of such fee at that 
stage. 

The determination of these questions 
depends upon the interpretation of certain 
sections in the Court Pees Act and in the 
Civil Procedure Code. Sec. 7 (l) of the 
Court Fees Act provides that the amount 
of fee payable in suits for money (which 
would include the present claim) shall be 
computed according to the amount claimed 
and by 0. 7, R. 2 of the Civil Procedure 
Code, where the plaintiff seeks the re- 
covery of money, the plaint shall state 
the precise amount claimed ; but where 
tlio plaintiff sues for mesne profits the 
plaint shall state approximately the 
amount sued for. When the suit was 
instituted in 1914 the only mesne profits 
that could be estimated were those which 
had already accrued due and these were 
estimated, as already stated, and the 
proper Court-fee was paid thereon with, 
the plaint. No cause of action had arisen 
at that time with regard to future- 
mesne profits, for no amount was due and 
no estimate could be made with respect^ 
to a future claim which might, or might 
not arise. The Civil Procedure C(^e,. 
however, provides by 0. 20, R, 12 that 
where a suit is for the recovery of pos|- 
session of immovable property and for 
rent or mesne profits the Court, in 
addition to granting a decree for possession 
and mesne profits up to the institution of 
the suit, may also direct an enquiry as ta 
the mesne profits from, the institution of 
the suit until either delivery of possession 
to the decree-holder, or relinquishment pf 
possession by the judgment-debtor, or the^ 
expiration of three years from the date ot 
the decree, whichever event first occurs. 
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This provision was no doubt inserted in 
the Code in order to prevent multiplicity 
of suits, as without it a further suit would 
be necessary in order to recover the rents 
and profits for the period during which 
the decree-holder was kept out of pos" 
session after the suit. The relief provided 
by this enactment is not an immediate 
right to any ascertained amount, or to 
any amount which is capable of being 
estimated, but a right to an enquiry only, 
in case the plaintiff should be kept out of 
possession after the institution of the suit 
and no special Court- fee appears to be 
provided for such relief. Where such an 
enquiry is directed by the Court then 
0. 20, R. 12 (2) provides that a final 
decree in respect of the rent or mesne 
profits shall be passed in accordance with * 
the result of such enquiry. 

Under the Code of 1882, as under the 
present Code of 1908, the Court could 
either determine at the trial the amount 
of mesne profits due before institution 
and pass a decree for such amount or it 
could order an enquiry, whilst with 
regard to future mesne profits it could 
only order an enquiry. In this respect 
there is no difference between the two 
Codes, but by S. 244 of the old Code 
questions regarding the amount of any 
mesne profits as to which the decree had 
directed an enquiry were to be determined 
by the execution Court, whilst under the 
present Code of 1908 there is no such 
provision and the enquiry may take place 
either before the trial Court itself, or in 
such manner as it may direct, and a final 
decree must then be passed in accordance 
with the result of the enquiry. Under 
the old law when the executing Court 
held the enquiry no Court-fee was ever 
paid or exacted, so far as I am aware, as a 
condition precedent to the bolding of an 
enquiry as to future mesne profits, but 
S. 11 of the Court Fees Act provides as 
follows : — 

11. In suits for mesne profits or for 
immovable property and mesne profits, or 
for an account, if the profits or amount 
decreed are or is in excess of the profits 
claimed or the amount at which the 
plaintiff* valued the relief sought, the' 
decree shall not be executed until the 
difference between the fee actually paid 
and the fee which would have been 
imyable bad the suit comprised the 
whole of the profits or amount so decreed 
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shall have been paid to the proper 
officer. 

Where the amount of mesne profits is 
left to be ascertained in the course of the 
execution of the decree if the profits so 
ascertained exceed the profits claimed, the 
further execution of the decree shall be 
stayed until the difference between the 
fee actually paid and the fee which would 
have been payable had the suit comprised 
the whole of the profits so ascertained is 
paid. If the additional fee is not paid 
within such time as the Court shall fix, 
the suit shall be dismissed.'’ 

The section contemplates two oases in 
which provision is made for exacting an 
additional Court-fee after the profits have 
been ascertained. The first paragraph 
would appear to relate to a case where 
the profits claimed before institution of 
the suit had been ascertained in the triab 
Court and provides for payment of a fee 
upon the excess amount found due, under 
penalty of having the execution stayed if 
the fee is not paid. The second paragraph 
appears to apply to all cases of past or 
future mesne profits which have been 
ascertained in execution and provides for 
payment of a Court-fee upon the excess of 
the profits so ascertained over and above 
the amount claimed and paid for in the 
plaint and the fee payable is the difference 
between the fee actually paid and the fee 
which would have been payable had the 
suit comprised the whole of the profits 
eventually ascertained. In such case the 
Court may fix a time within which the 
additional fee should be paid and may 
dismiss the suit for default of payment. 
As in the present case the mesne profits, 
past and future, were directed to be 
ascertained in execution, it would appear 
that the second paragraph of S. 11 applies 
It is clear, to my mind, from this section, 
that the fee payable is not the fee upon 
an estimated amount stated in the peti- 
tion, but upon excess of the amount 
actually found due by the enquiry over 
and above the amount upon which the 
fee has already been paid. From, this it 
would follow, and indeed the language of 
the section seems clear enough, that no 
excess fee can be claimed until the actual 
amount due has been ascertained. In 
other words, the fee payable is not cal- 
culated by reference to the amount 
estimated in the petition but by referenoo 
to the amount actually ascertained qn 
enquiry. 
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ifc was contended, however, that the 
application for ascertaining^ future mesne 
profits should be treated as either a 
supplementary or amended plaint, and 
viewed from this aspect the Court-fee on 
the amount estimated in the application 
should be paid on the presentation of the 
application as if it were a plaint. This 
argument would no doubt be entitled to 
consideration if it were put forward in 
support of what the law ought to be, but 
I can find nothing either in the Civil 
Procedure Code, or in the Court-fees Act, 
which enacts that an application to hold 
an enquiry directed by the decree and to 
which the decree-holder is already en- 
titled under his decree, should be treated 
as a plaint, and I agree with the view 
expressed by the learned Judges of the 
Division Bench in the order of ref< rence 
that the Subordinate Judge in dismissing 
the application for ascertainment of mesne 
profits on the 30th August was exceeding 
ins jurisdiction. 

I wish to add a word about the case of 
Nand Kumar Singh v. Bilas Bam Mar^ 
wari (9) which was relied on as expressing 
a contrary view. The question in that 
case was whether the fee payable was an 
ad valorem fee or a fee calculated on 
some other basis, and the question arose 
in respect of the fee payable, not on a 
plaint, but on a memorandum of appeal. 
The appeal was by the plaintiff as decree- 
holder against an order of the executing 
Oourt deciding that mesne profits were 
payable from the date of the decree of the 
Privy Council and not from the date of 
the original decree of the trial Court 
which had decreed possession and directed 
that mesne profits should be ascertained 
in execution, and which had been affirmed 
by the Privy Council. The judgment- 
debtors raised, amongst other points, a 
preliminary objection that the fee paid on 
the memorandum of appeal was insuffi- 
cient and that it ought to have been an 
ad valorem fee on the value of the appeal 
calculated on the difference between the 
total estimated profits claimed and the 
estimated profits for the period allowed^ 
The Court decided that the foe payable 
on the memorandum of appeal was an ad- 
valorem fee and should be calculated on 
tliG value of the appeal estimated at the 
amount of the profits claimed for the 
period disallowed under the order ap- 
pealed from. That question does not 
arise in the present case and it is not 


necessary now to express an opinion on 
the correctness of the decision. The 
ground upon which it is based may pos- 
sibly be in conflict with the view I have 
already expressed upon the present case, 
but I prefer to reserve my judgment upon 
the correctness of the decision itself until 
the matter directly arises for considera- 
tion. 

The subsequent case of Bam Bilas 
Singh v. Amir Singh (10), decided in 1918 
by a Division Bench of which I was a 
member, followed the decision in Nand 
Kumar Singh* s case (9) to the extent 
that the fee payable on the memorandum 
of appeal was an ad valorem fee, but in 
neither of those cases does it appear to 
have been argued that the excess fee 
could only be exacted after ascertain- 
ment of mesne profits and when the 
excess amount had been definitely 
determined. 

There is some authority for the pro- 
position that no Court- fee can be exacted 
at any time in respect of future mesne 
profits even after ascertainment : see 
Bam Krishna Bhikaji v. Bhima Bai (l). 
This view, however, has not found favour 
in the Calcutta High Court. In Dwarka 
Nath Bistvas v. Devendra Nath Tagore (5) 
it was held by Rampini and Harington, 
JJ., that where past and future mesne 
profits had been claimed and a Court-fee 
had been paid with a plaint on the esti- 
mated mesne profits up to the date of 
suit and both classes had been subse- 
quently ascertained in execution, S. 11 
of the Court-fees Act applied and the 
Court-fee on the future mesne profits so 
ascertained could be demanded on pain of 
having the suit dismissed if not paid 
within the time fixed. In my opinion 
the Calcutta view is right and under 
S. 11 of the Court Fees Act a fee is 
claimable upon future mesne profits after 
ascertainment. 

If I am right in the view already ex- 
pressed, it follows that a Court-fee is 
payable on future mesne profits but it 
can only be exacted after the amount has 
been ascertained by enquiry, and the 
Court has no jurisdiction to dismiss an 
application for enquiry for non-payment 
of Court -fee in advance. 

I consider that we should in the par- 
ticular circumstances of this case and in 
the 6ndd of justice refuse to exercise our 
powers of revision even though tech- 
nically the order complained of, dated the 
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13th September may have been wrong. 
By setting aside the order complained 
of we should be depriving the plaintiff 
of the right which was improperly 
withheld from him by the previous order 
and be perpetrating an injustice for the 
sake of a technicality of procedure which 
has nothing to commend it. The ap- 
plication is dismissed but in the circum- 
stances we think that each party should 
bear his own costs. 

Mullick, J. — I agree with the learned 
Chief Justice. By reason of the special 
provisions of O. 7, R. 2 and O. 20, R. 12 
of the Code of Civil Procedure a plaintiff 
may in a suit for recovery of possession 
of immovable property also claim : (a) 
mesne profits which have accrued on the 
property prior to the institution of the 
suit ; or (b) an inquiry as to such mesne 
profits or (c) an inquiry as to mesne 
profits from the institution of the suit 
until delivery of possession to the decree- 
holder or relinquishment of possession 
by the judgment-debtor with notice , to 
the decree-holder or the expiration of 
three years from the date of the decree 
whichever event first occurs. The Code 
of 1882 required that an inquiry into 
mesne profits should be made in execu« 
tion ; but the Code of 1908 has effected a 
change and now all such inquiries must 
be made in the suit itself and there must 
be a final decree setting the amount due. 
The decree directing that the plaintiff 
be put in possession is final. So also is a 
decree for a specific sum on account of 
mesne profits which have accrued due 
prior to the institution of the suit. If, 
however, the Court considers it necessary 
to direct an inquiry then the order for 
such inquiry \s always a preliminary 
decree. With regard to the mesne profits 
which have accrued due subsequent to 
the institution of the suit, the Court 
cannot make any order except an order 
for enquiry and that must always be a 
preliminary decree. The Code does 
not prescribe any special form in which 
the application is to be made for holding 
the enquiry ; nor is it necessary to con- 
sider here what is the period of limita- 
tion for making such an application; 
One view is that there can be no period 
of limitation as it is the duty of the 
Court to carry out that which is ordered 
by its preliminary decree *: see Puran 
Chand v. Sadha Kishun (11). That 
“M Ll9mi9 OaL 13i(F. B.) ^ 
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question, however, does not arise in the 
present case ; the only question we have 
to consider here is whether the applicant, 
when he applies for the inquiry which 
the Court has ordered, should put anyj 
and if so, what valuation upon his ap- 
plication. . Now 0.7, R. 2 requires that 
some estimate should be made in the 
plaint in respect of mesne profits. It 
may be contended that this refers only to 
mesne profits which have accrued before 
the institution of the suit and that it 
cannot refer to mesne profits which have 
accrued since the institution of the suit 
for which the cause of action has not yet 
arisen. In my opinion the answer is that 
for the protection of the revenue the 
law compels the plaintiff to make a 
valuation of some kind. If he claims 
mesne profits both in respect of the 
period antecedent to the suit and also 
the period subsequent thereto, the 
valuation will be held to refer to both 
periods. If he sues for mesne profits in 
respect of only one of these two periods, 
the valuation will be held to refer to that 
period only. The provision is not based 
on any logic ; . it is purely fiscal and 
arbitrary and compels the plaintiff t6 
make an estimate even though he may 
have no materials for doing so. When 
the Court by its final decree has deter- 
mined the total amount of mesne profits 
due in respect of both or either of the 
periods, as the case may be an applica- 
tion must be made in the form prescribed 
for the execution of decrees in the execu- 
tion department ; and S. 11 of the Court- 
fees Act then comes into play and em- 
powers the execution Court to stay the 
execution of the decree till the Court-fee 
on the difference, if any, between the 
valuation contained in the plaint and the 
amount ascertained in the final decree 
has been paid. 

But there may be cases where a decree 
has been passed under the old Code 
directing that the inquiry into mesne 
profits be made in the execution depart- 
ment. Such is the decree in the case 
now before us and it becomes the duty 
of the execution Court to make the 
inquiry. In such a case the latter part 
of S. 11 of the Court-fees Act operates 
to protect the revenue. This part of 
S. 11 of the Court-fees Act requires that 
the execution of the demree shall be 
stayed until the additional £de, if any, be 
paid within the time fixed by the 
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and that in default} the suit shall be dis- appeal was decreed in his favour. The 
missed. But the Court cannot demand Court also held that as in the trial Court 
that the Court-fee or any portion of it the plaintiff had omitted to estimate the 


shall be paid before it has completed its 
enquiry. 

Nor does the argument, which I think 
must be accepted, that since the present 
Civil P. C. came into force there can be 
no application in execution for holding 
an ^quiry to ascertain the amount of 
mesne profits and that all such applica* 
tions must be regarded as applications in 
the suit, affect the matter. The decree- 
holder is not liable to make with his 
application any deposit of Court-fee as 
a condition precedent to the inquiry. 
The deficit Court-fee, if any, can only be 
demanded from him under S. 11 of the 
0ourt*fee3 Act after the decree has been 
put in execution. 

The fact is that the application to the 
Court to ascertain the mesne profits after 
a preliminary decree has been made is 
not in any sense a plaint and there is no 
statute for the levy of ad valorem feet on 
it. The object of levying ad valorem 
Oourt'fees on claims for money is to se- 
cure revenue ; it has no reference to the 
labour expended by the Court upon the 
adjudication of the claim and the decree- 
holder is entitled to demand that the 
taxing statute must be strictly construed. 

Therefore, there being no provision for 
taxing an application for enquiry whe- 
ther in the suit or in execution the 
Subordinate Judge was wrong in dismiss- 
ing the application. 

Finally there was nothing in Nand 
Kumar SingK v. Bilas Bam Marwari (9) 
to justify his order. I have examined 
the record of that case and find that the 
suit was for recovery of possession of 
land and for mesne profits from the date 
of dispossession to that of recovery of 
possession ; but the decree awarded mesne 
profits only from the date of the decree 
to that of recovery of possession. In the 
course of execution a dispute arose as to 
whether the date of the decree was the 
date of the trial Court’s decree or the 
date of the decree subsequently made by 
the Privy Council, and an appeal was pre- 
ferred to the High Court on this point. 
The High Conrt held that before the 
memorandum of appeal could be enter- 
tained the appellant must first pay ad 
valorem Court’-fee on the value of the 
appeal which Was the amount of mesne 
which he hoped to recovier if this 


value of the mesne profits claimed he 
must amend i/he plaint and pay deficit 
Court-fees thereon. There was nothing 
in the order of the High Court to suggest 
that the Court required the decree-holder 
to pay in the execution Court any ad 
valorem Court -fee as a condition prece* 
dent to the holding of the inquiry. 

I agree, therefore, that neither Nand 
Kumar Singh* s case (9), nor Bam Bilaa 
Singh v. Amir Singh (10), which follows 
it, affects the decision of the case now 
before us. 

Jwala Prasad, J. — The questions re- 
ferred to by the Division Bench of this 
Court for decision to the Pull Bench are ; 

(1) Is any Court-fee payable in res- 
pect of a claim for future mesne profits ; 
that is to say, mesne profits from the 
date of the institution of the suit up to 
the date of the realization ? 

(2) Has the Court any jurisdiction to 
require the ’ plaintiff to pay additional 
Court-fee upon his claim for future mesne 
profits as a condition for proceeding with 
the investigation of the claim, and has 
it any jurisdiction to dismiss the pro- 
ceedings if the additional Court-fee is not 
paid ? 

The circumstances under which the 
reference has been made are as follows ; 
(After stating facts his Lordship 
preceded.) 

The judgment-debtor has come to this 
Court in revision and contends that the 
order of the Subordinate Judge, dated the 
■9th September 1924, restoring the appli- 
cation of the plaintiff decree-holder (or 
.ascertainment of mesne profits, which 
'was already dismissed on account* of non- 
payment of Court-fee, is bad inasmuch as 
O. 9, E. 4 has absolutely no application. 
He further contends that the order of the 
Subordinate Judge dismissing the appli- 
cation could not be set aside except upon 
a review to that Court or in an appeal to 
this Court, This contention assumes 
that the plaintiff had a right of a review 
•of or an appeal from the order of the 30th 
August 1924 dismissing his application for 
ascertainment of .mesne profits. Jt is 
obvious that the order of the 30th August 
was not capable of review. The right of 
review i is given by 0. 47 of the^ Code of 
Civil Procedure and caii’'^nly be bxetoised 
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within the limitation prescribed by B. 1 

that Order and is dependent upon a 
•discovery of a new matter or evidence 
which, after the exercise of due diligence, 
was not within the knowledge of or could 
not be produced by the plaintiff at the 
time when the decree or order was made, 
or on account of some mistake or error 
apparent on the face of the record, or for 
any other sufficient cause. The grounds 
enumerated in that rule, upon which the 
review is permissible, do not exist in this 
case and the words “any other sufficient 
eause” have been held to refer to causes 
which are ejusdem generis with those 
specifically mentioned in the rule. 
Therefore the order of the Subordinate 
Judge of the 30th August was not capable 
of review. 

There cannot be any appeal from that 
order inasmuch as it was nob a decree 
within the meaning of the word as defined 
in S, 2, 01. (2), The learned advocate 
on behalf of the applicant relies upon the 
last part of Cl. (2) which says that “the 
decree shall be deemed to include the 
rejection of plaint.” This assumes that 
the application of the plaintiff for the as* 
certainment of mesne profits was a 
plkint. This is wholly an untenable 
position. The plaintiff’s application can 
in no sense be said to be a plaint. The 
plaintiff had already filed his plaint when 
he instituted the suit which ultimately 
resulted in a decree in his favour for 
possession and mesne profits. That plaint 
was presented under 0. 4, read with O. 
6 and 0. 7, and S. 26 of the Code. The 
application for ascertainment of mesne 
profits was filed either by way of an exe- 
cution of the decree based ‘ upon the 
plaint already filed by him, or for an en- 
quiry under 0. 20, B. 12 of the Code in 
pursuance of the preliminary decree 
which was iMsed on the foot of his plaint. 
Such ah application cannot be said to 
Ibe a plaint. The learned advocate 
>has invented a felicitious expression 
and calls the application a supple- 
mentary plaint. But there is no pro- 
vision in the Code for presenting a 
supplementary plaint. Even applica- 
tions for amendment of plaints or 
addition of parties or reliefs do not count 
as plaints. It is not necessary to pursue 
the point further inasmuch as the learned 
advocate, towards the close of his argu- 
ment, ac^itted that it was not a' supple- 
mentary plaint and pointed out to us the 


latest decision of the Calcutta High Court 
in the case of Bidhyadhar Bachar v. 
Manindra Nath Das (12), wherein it has 
been clearly held that such an* application 
is not a plaint. Therefore the rejection 
of the plaintiff’s application cannot stand 
on the same footing as the rejection of a 
plaint under O. 7, E. 11 (c) on account of 
the failure of the plaintiff to supply the 
requisite stamp paper within the time 
fixed by the Court; and the order rejecting 
the application is not a decree within the 
meaning of S. 2 (2) of the Code of Civil 
Procedure and hence there is no appeal 
from this order. In refusing the appli- 
cation the Court refused bo exercise juris- 
diction, and this Court can, in revision, 
direct the lower Court to entertain the 
application and proceed according to law. 
The lower Court also can suo motu .dis- 
regard its order refusing the application 
as ultra vires. 

The next question is : Could the Court 
dismiss the application on the ground 
that it was not properly stamped ? S. 6 
of the Court-fees Act prohibits accept- 
ance of a document chargeable in the 
first or second schedule of the Act, unless 
in respect of such a document there be 
paid a fee of an amount nob less than 
that indicated by either of the said sche- 
dule as the proper fee for such document. 
The schedules do not require a petition 
for the ascertainment of mesne profits to 
bear an ad valorem Court-fee and the 
application was properly stanaped with a 
Court-fee of 12 annas prescribed in Soh. II 
of the Court-fees Act for all applica- 
tions to the subordinate Courts. There- 
fore the application could not be dis- 
missed upon the ground that it did not 
bear proper Court- fee. The learned 
Subordinate Judge had no jurisdiction to 
reject the plaint originally filed upon the 
ground that it did nob bear proper 
Court-fee. The plaintiff claimed past 
mesne profits, which, according to him, 
approximately amounted to Es. 1(1,000 as 
required S. 7, B. 2 of the Code of 'Civil 
Procedure and paid a Court -fee thereon 
under S. 7, CL (iv) (f) of the CoorHees 
Act. He also prayed for determination 
of his right to future mesne profits. The, 
amount of future mesne profits was not 
ascertainable at that time on acCpunt of 
the uncertainty of time during the 

plaintiff would be * out of pfH^iuntl as 
well as the uncertainty tW. ^ofite 

(12) A. I.’B. IMt WlW 
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which the defendant would be expected 
to reasonably earn from the land approxi- 
mately. To take the extreme case, the 
land might he submerged by water and 
remain srf altei the institution of the 
suit till the ])laintift‘ recovered possession 
of the proijerty and in that case there 
would bo no profit earned by the defeu" 
dant which could be claimed as mesne. 
I)rofits by the plaintiff. Therefore to 
ask the plaintiff to state in his plaint the 
“approximate amount of mesne profits” 
would be to ask liim to value his relief 
ui)on an imaginary figure. This position 
is BO absurd that the Legislature has not 
thought it fit to compel the plaintiff to 
value the future mesne profits or to pay 
any Court-foe thereon at the time of 
filing the. plaint. Neither 0. 7, K. 2 of 
the Code of Civil Procedure nor S. 7, Cl. 
(iv) (f) of tlio Court-fees Act would apply 
to unascertained future mesne profits. 
|No Court-fee is payable upon future 
mesne profits until after the amount is 
already ascertained. 

It is only to avoid multiplicity of suits 
that the plaintiff, in a suit for possession, 
is entitled to ask in his plaint, not only 
for the past ])rofit8 which had accrued at 
the date of the institution of the suit, but 
also future mesne profits from the date 
of the suit up to the date of delivery of 
possession to' Inm; and when the plaintiff 
claims mesne profits, past and future, 
the Court may in the same suit, while 
decreeing the suit for possession, deter- 
mine the amount of mesne profits. The 
present Code of Civil Procedure, 1908, 
lays down the procedure for determining 
the mesne profits in O. 20, R. 12. Under 
S, 196 of the Procedure Code (Act VIII 
of 1859), tJift Court could provide in the 
decr^ for the payment of mesne profits 
from tbe date of the suit until the date 
delivery of possession to the decree- 
holder. S. 197 provides that the Court 
could determine the amount prior to the 
passing of a decree for land or pass a 
decree for the land, reserving an enquiry 
into the amount of mesne profits in the 
execution of the decree according as it 
appeared moat convenient. Similar were 
the provisions made in the later Code 
(Act XIV of 1882) in Ss. 211 and 212 
with this difference that under the latter 
section the enquiry into and defermina- 
tion of the mesne profits to be incorpora- 
ted and named in the decree for posses* 
eioit was limited to the p$rio4^ prior to 


“institution of the suit;” whereas in 
Act VIII of 1859 it was up to the “passing 
of the decree for the land.” But in these 
Acts there was no specific provision for 
the determination by the trial Court and 
incorporation in the decree the amount 
of mesne profits from the date of the in- 
stitution of the suit or decree up to the 
date of the delivery of ixDssession. This^ 
therefore, used to be done under the oldi 
Acts in execution proceedings and, 
l)ointed out by this Court in Harakhpan 
Misser v. Jagdeo Missir (13), much diver-^ 
gence of opinion prevailed as to whether 
an application for ascertainment of future 
mesne profits in the execution proceed- 
ings was governed by the three years 
rule of limitation ; vide Gangadhar 
Manika v. Balkriskna Soiroha Kasbekar 
(14) ; Eamana Beddi v. B. Babu Beddi 
and Puran Chand v. Boy Badha Kishnn 
(ll). The present Code has made it clear 
that the Court which passes a decree for 
possession of land may direct an enquiry 
as to the mesne profits both prior to the' 
institution of the suit and subsequent 
thereto up to the delivery of possession, 
or up to three years whichever date is 
earlier. No Court*fee used to be paid 
when the old Codes of Civil Procedure^ 
were in force before the future mesne 
profits were determined, whether they 
were determined in the execution pro- 
ceedings or in proceedings in continuation 
of the suit. The present Code, in provid- 
ing for the enquiry as to mesne profits 
by the Court passing a decree for-posses- 
sion of land, does not purport in any way 
to affect the law as to the time when the 
Court-fee is payable with respect to 
future mesne profits. It has simply 
amalgamated the provisions of the old 
Codes spread in several sections and has 
clearly defined the power of the Court 
passing a decree with respect to the hold- 
ing of an enquiry and ascertaining the 
mesne profits which was somewhat vague 
and doubtful in the old Acts. The Court- 
fees Act (VII of 1870) remains unaltered 
and the change in the Procedure Code 
as to the mode of or the forum in which 
the enquiry is to take place does not 
alter the time when the Court-fee upon 
future mesne profits is payable. It must 
be presumed that the Legislature did not 

(13} A. I. R 1924 Patna 781. ^ 

(U) [1921] 46 Bom. 819=28 Bom. L. K. 263. 

(16) 1^1497 Had. 186==:24 H. L. J. 96=»ld 
H. Tm % 79tt;=(m6> H. W, N* 114. 
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inl(and to effect any change in this 
respect and that the law as to the Court- 
fee governing the matter which existed 
prior to the present Code was considered 
by the Legislature to be sufficient to meet 
bhe present situation created by the. Code 
3{ 1908, whereby the Court • passing a 
3ecree for possession can declare the 
plaintiff’s rights to recover mesne profits 
ind then hold an enquiry to ascertain 
bhe amount of mesne profits and embody 
bhe same in a final decree capable of 
sxecution. 

Both under the new and the old Codes 
the plaintiff need only state “approxi* 
nately the amount of mesne profits sued 
:or” and upon the amount so stated he is 
required to pay ad valorem Court-fee 
under S. 7 (iv) (f) of ‘the Court-fees Act 
at the time of filing the plaint. But the 
amount actually found cWe to him may 
exceed the rough valuation stated by liim 
in the plaint. For this contingency the 
Court-fees Act makes provision in S. 11. 
This section is split up in two parts 
or paragraphs. The first relates to the 
'excess amount found upon an enquiry in 
the suit itself and incorporated in the 
decree of the Court. Under the old Code 
the Court could determine the amount of 
mesne profits pendente lite up to the in- 
stitution of the suit and pass a decree for 
it along with a decree for possession. 
The Court could not, under the old Act, 
determine the future mesne profits in the 
suit and pass a decree therefor. Under 
the present Code, . the Court can deter- 
mine past and future mesne profits in the 
suit itself and make a decree called a 
final decree for the mesne profits capable 
of execution. The first paragraph ap- 
plied in practice formerly to a decree for 
mesne profits which accrued up to the in- 
stitution of the suit. Inasmuch as under 
i/he present Code, a decree may be passed 
in the suit itself, called the final decree, 
•for future mesne profits as well, hence 
the first i3aragraph would apply to such a 
decree also. The change in the Proce- 
dure Code did not necessitate any change 
in the first part of S. 11, as the words 
employed therein are sufficient to cover 
such a decree. Where the plaintiff in 
his plaint for recovery of possession of 
immovable property claims a determina- 
tion of his right to jiast and future mesne 
profits, his suit is a ‘suit for immovable 
property and mesne profits” in ternis of 
B.'ll. Mesne profits, past and fuiare, 


are to be regarded in such a plaint as one 
entire claim for mesne profits, to use the 
language of Chief Justice Sargent in the 
case of Bam Krishna Bhikaji v. Bhima 
Bai (l). In such a case the plaintiff 
“approximately states the amount of 
past mesne i)roSts which had already ac- 
crued to him at the time the suit is in- 
stituted” and accordingly values the 
amount of mesne profits, which,' at that 
time, was not capable of ascertainment^ 
becomes so and is actually ascertained by 
the Court and a decree is passed thereon 
under 0. i20, r. 12. If the amount of 
mesne profits thus found and decreed 
exceeds the amount of past mosne i^ro- 
fits approximately stated ))y the plain- 
tiff, S. 11, para. 1 says that ‘‘the decree 
shall not be executed until the difference 
between the fee actually paid and the fee 
which would have been ])ayable had the 
suit comprised the whole of the amount 
of profits or tiie amount so decreed would 
have been paid to the proper officer.” 
Under this clause the Court; -fee upon the 
future mosne profits is not to be paid 
until the same has been actually deter- 
mined and no time is to be fixed for the 
payment of such a Court- fee, nor the 
claim for mesne profits is to 1)0 dismissed 
on failure to pay the Court-fee, The 
penalty in this clause is that the decree for 
mesne profits whether past or future, ‘shall 
not be executed ’ until the excess Court- 
fee is paid, in the Full Bench case of 
the Calcutta High Court referred to above 
Bidhyadhar Bachar v. Mantndra Nath 
Das (12), where after the plaintiff had 
obtained possession of tlio property and 
applied under 0. 20, R. 12, for the ascer- 
tainment of future or pendente lite 
mesne profits and valued his claim at 
Rs. 3,000, and the question was whether 
this valuation affected the jurisdiction 
of the Munsif who had decreed the suit, 
it was held that the plaintiff’s valuation 
in the application did nob sffect the 
jurisdiction of the Munsif which he 
originally had, at the time the suit for 
possession was brought, to enquire inta 
the mesne profits. The decisiaii wae. 
based upon the view that the plaintiff in 
such a case is not required, nor is it pos- 
sible for him, to value even approximately 
the amount of mesne profits pendente lite, 
which must vary aoccidiBg to the period 
the defendant retains possession of the 
property. It was further observed that 
the plaintiff is nat required to value th^ 
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subsequent mesne profits in advance or of the provisions in the Court*fees Act» 


at a higher value than is leviable by law, 
i. e., the value of mesne profits claimed 
up to the date of the institution of the 
suit ; he cannot value subsequent mesne 
profits in advance. It follows from the 
above observations in that case that the 
plaintiff in the present case could not 
be asked to pay any Court-fee upon the 
amount of mesne profits stated by him in 
his application for ascertaining the 
actual amount of mesne profits due to 
him. This view is supported by the case 
of Sellanuthy v. Bamaswami (16). 

In the present case the High Court 
which passed the decree for possession 
directed that the mesne profits “ shall be 
ascertained in the execution.’* If the 
application of the judgment-debtor was 
an application to ascertain the mesne 
profits in execution proceedings, the 
second clause of S. 11 would apply to it. 
The second clause says that where the 
amount of mesne profits is left to be 
ascertained in the course of the execution 
of the decree and if the profits so ascer- 
tained exceed the profits claimed, then 
the further execution of the decree shall 
be stayed until the difference between 
the fee actually paid and the fee which 
would have been payable had the suit 
comprised the whole of the profits so 
ascertained is paid. Thus if this clause 
applied the Court could not ask the plain- 
tiff to pay any Court-fee until the amount 
was ascertained, much less could it make 
the payment of Court-fee a condition 
precedent for the enquiry as to the amount 
payable as mesne profits. Section 11 of 
the Court-fees Act is the only provision 
under which additional Court-fee could 
be demanded upon mesne profits and 
under that clause no fee is demandable 
until the actual amount is ascertained 
and found in excess of the amount for 
which Court-fee has already been paid 
whether the enquiry for ascertainment 
of mesne profits is made in the course of 
the suit or in execution proceedings. If 
the decision of this Court in the case of 
Nand Kumar Singh v. Bilas Bam Afar- 
wari (9), and the circular issued on the 
strength of it lay down a different rule, 
I would respectfully differ from it. The 
decision does- not quote any authority in 
support of it nor does it take into con- 
sideration the true meaning and import 

(16) [1908] 12 M. L. J. 66. 


In the case of Maiden v. Janaki^ 
ramayya (3), where in a suit for land 
with mesne profits a decree was passed ' 
for the plaintiff in which the amount of 
mesne profits was left to be determined 
in execution, the date from which they 
should be computed being the date of 
the suit, the defendant appealed against 
the decree on the ground that he should 
not have been decreed to pay either 
mesne profits or cost. He did not pay 
any Court-fee and it was held that no 
Court -fee was payable in respect of the 
mesne profits subsequent to the institu- 
tion of the suit. This case supports the 
view, that no Court-fee is payable for 
future mesne profits unless it is ascer- 
tained. Therefore the order of the Court 
refusing to ascertain the mesne profits 
before the Court-fee was paid upon the 
amount mentioned in the plaintiff’s 
application seems to me to be illegal and 
without jurisdiction. In reason also it 
would appear to be so, for the plaintiff 
might be found entitled to much more 
or much less than the amount of mesne 
profits named by him in the application. 
My answer, therefore, to the second ques- 
tion is in the negative, viz., that the 
learned Subordinate Judge had no juris- 
diction to require the plaintiff to pay 
additional Court-fee as a condition for 
proceeding with the investigation of the 
claim, nor had he any jurisdiction to dis- 
miss the proceedings if the additional 
Court-fee was not paid. 

I have already held that there is na 
provision in the CJourt-fees Act for pay 
ment of the Court-fee demanded by the 
Court and the application for ascertaining 
the mesne profits, therefore, could not be 
rejected. Supposing for argument's sake 
that no enquiry into the amount of 
mesne profits could be made unless Court* 
fee upon the mesne profits claimed by the 
plaintiff in his application was paid be- 
forehand, no written application was 
necessary for asking for an investigation 
into it and a verbal application was suffi- 
cient for the plaintiff to demand an 
enquiry into the matter. The Court- fee 
was actually paid on the 13th September, 
and it appears from the order- sheet that 
the Court was asked to hold an enquiry. 
Therefore there was before the Court on 
the 13th September a proper Court-fee 
paid with a prayer for hold^gan enquiry 
into the amount of meana i^ofiits. The 
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Court had no right to refuse to enter into 
an enquiry for ascertaining mesne profits, 
and as a matter of fact, it proceeded to 
enquire into the matter. If the order of 
the 30th August 1924 was without juris- 
diction, the order of the 13th September 
1924, though wrongly stated to have been 
pass^ under 0. 9, K. 4, should be deemed 
to have been really passed by virtue of 
the inherent jurisdiction of the Court 
vested by S. 151 for the ends of justice. 
The operative part of the order of the 9th 
September is contained in the concluding 
sentence of the order. It restores the 
application which was dismissed implying 
thereby that the order passed without 
jurisdiction on the 30th August was set 
aside. In the case of Dehi Buksh Singh 
V. Hahib Shah (17), the plaintiff's suit 
was dismissed for default. It appears 
that the plaintiff had died before 
the dismissal and that subsequently upon 
an application of his son, the order was 
set aside under 0. 9, B. 9, Code of Civil 
Procedure. But on appeal by the defen- 
dant, the Judicial Commissioner set aside 
the order as the application was not jnade 
within the 30th day under 0. 9, K.,9 of 
the Civil P. C. Lord Shaw sot aside the 
order of the Judicial Commissioner of 
Oudh and observed as follows : ** By 

the Code of Civil Procedure, 1908, 
it is provided that ‘ nothing in this Rule 
shall be deemed or otherwise affecting the 
inherent powers as may be necessary for 
the ends of justice or to prevent abuse of 
the process of the Court.’* In their Lord- 
ships' opinion such abuse has occurred by 
the course adopted in the Court of the 
Judicial Commissioner. Quite apart from 
S. 151, any Court might have rightly con- 
sidered itself to possess an inherent power 
to rectify the mistake which had been 
inadvertently made. But S. 151 could 
never be invoked in a case clearer than 
the present, and their Lordships are at a 
loss to understand why, apart from points 
of procedure and otherwise, it was not 
taken advantage of." 

The Subordinate Judge, in the present 
case, had, therefore, inherent power to set 
aside his order dismissing the application 
and to treat it as null and void and this 
should be the view taken of his subse- 

(17) [1913] 86 All. 881=40 I. A. 160=16; 0. 0, 

194=17 0. W.N. 829=11 A. L. J. 626= 

18 C. L. J. 9=15 B. L. R. 640=14 M. L. 

T. 3S=(1918) M. W. N. 566=25 M. L. J. 

148. fP. 0.). 


quent order restoring the application 
though it purports to have been pi^ed 
under a wrong section of the Code of 
Civil Procedure. 

As to the first question, it seems to me 
that in spite of some divergent views 
taken in some oases, the Court- fee is 
leviable upon the amount of mesne profits 
for a period subsequent to the date of the 
institution of the suit when that sum is 
actually ascertained. There is no provi- 
sion in the Court-fees Act exempting 
such a claim from the payment of duty. 
On the other hand, S. 11 clearly indicates 
that fee is leviable upon future mesne 
profits. The plaintiff could restrict his 
claim to the mesne profits which accrued 
up to the date the suit for jiossession was 
instituted and reserve his claim with res- 
pect to future mesne profits for a subse- 
quent suit, for the cause of action ^ for 
future mesne profits had not then arisen. 
The future mesne profits Which were 
incapable of being estimated at the time 
when the suit for possession was insti- 
tuted can become ascertainable and capa- 
ble of valuation at a future date, and 
there is no reason why the plaintiff would 
not have to pay Court-fee when the 
amount is actually ascertained. 

His liability to pay Court-fee, therefore, 
does not cease, because in the suit for 
possession he was permitted for the sake 
of convenience and to avoid multiplicity 
of suits, to include in one suit a claim for 
past and future mesne profits. The real 
distinction seems to be that.no Court-fee 
is payable upon future mesne profits 
until they are ascertained, but when as- 
certained they are chargeable with duty 
under S. 11, the failure to pay which 
causes the penalty imposed by that 
section. This view is supported by the 
case of Dwarka Nath Bisxvas v. Devendra 

Nath Tagore (4). . ^ 

The answers which I have given above 
to the questions referred to this Bench 
for decision lead to the conclusion that 
the defendant’s application should be 
dismissed and the Rule discharged. 

As regards costs, I agree to the order 
proposed *by Hon'ble the Chief Justice. 

Das, J.-*-! agree with my Lord the 

Chief Justice. , 

Foster, J.-— I agree generally ; but in 
particular I wish to express my agreement 
with the view propounded in the judg- 
ment of my learned brother Jwala Pra- 
sad, J.. as to the applicability of the 
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second clause of S. 11 of the Court fees 
Act to the provisions of the present Civil 
Procedure Code in respect of suits for 
recovery of land and for ascertainment 
of mesne profits. 
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MrjLLicK, Ag. C. J. and Jwala 
Prasad, J. 

Janioa Dhanuk — Appellant. 

V. 

King’Emperor — Opposite party. 

Death Reference No. 7 of 1925 with 
Criminal Appeal No. 101 of 1925, Decided 
on 26th June 1925, from a decision of the 
S.-J., Monghyr, D/- 4th June 1925^. 

Srjc (a) Evidence Act, S, ‘64 — Evidence oj had 
character to prove motive for the crime or other- 
wise relevant Is not excluded. 

Evidence of bad character cannot be given fo^ 
the purpose of showing that the accused were of 
such a disposition that they were likely to commit 
the crime charged. But that prohibition does 
not in any way afieot evidence which is required 
to prove a motive for the crime or which is- other- 
■wise relevant. 47 Cal. 671 . and A. I. Tt. 192S 
Bom. 71, DUt. [P 234 0 1] 

(6) Evidence Act, S. 133 — Apfn'over should be 
corroborated also In material points as to the part 
played by his ^accomplices. 

It is not sufficient that the approver should be 
corroborated with regard to the actual commission 
of the crime itself ; for such corroboration merely 
shows that he himself took part in the offence. 
Experience requires that the approver should also 
be corroborated in material points as to the part 
played by his accomplices. The amount of corro- 
boration in this respect as indeed in respect of 
all corroboration of an approver’s evidence, must 
depend upon the view which the Court takes of 
the approver’s character and of his general 
demeanour In the witness box. [P 235 0 1; 2] 

(c) Interpretation of Statutes — General and 
special enactments — Extent to which special en- 
actment overrides general enactme'fds depends on 
langtiage of special Act. 

To what extent the provisions of a special en- 
actment override the provisions of a general en- 
actment must depend upon the language of the 
special Act. [P 286 0 2] 

(d) CrimUial P. C., {AmeMed 1923), S. 62— 
Section excludes cofnpletely statements made 
during tnvestigatlofi except for limited purposes — 
Statements of accused, not ammmtlng to con- 
fession are still admissible — Evidence Act, S. 27. 

No doubt S. 162 of the Criminal P. C. of 1923 
has altered the previous law so as to completely 
exclude statements made by witnesses during the 
course of an investigation, except for certain 
limited purpose's, yet the statements of accused 
persons, provided they do not amount to a con- 
fession, are still admissible in law. The main 
object of the J^jegislature in effecting the amende 


ment was to prohibit the use of the. statements of 
prosecution witnesses as corroboration under 
S. 157 of the Evidence Act. The general provi- 
sions of the law with regard to the admissibility 
of statements made by accused persons like other 
admissions do not seem to be affected. [P 236 C 2] 

>5: (e) Criminal P. C.,. 8. 360 — Deposition not 
read over to witness but read by witness himself — 
Deposition is legal evidence. 

Although the deposition of a witness is not 
read over to him, but the witness reads it himself 
still the deposition is legal evidence. [P 237 0 Ij 

Mullick, Ag. C. J . — The appellant 
Bhaghambar Rout alias Bhagwa is the 
father of tho appellant Jagwa Dhanuk. 
It is alleged that these two appellants, 
with tho third appellant Rama Rout, 
murdered a shop-keeper and money-lender 
named Ramdhani on the night of Thurs- 
day, the 12th February 1925. Ramdhani’s 
home was in mauza Dariapur but he had 
a shop at Gangto, which is about three 
miles off by road. About 3 a. m. on the 
morning of Friday, the 13th February, 
Ramdhani left his shop telling his brother 
Gobind aged 16 that he would be back 
about 10 a. m. He was not seen again 
but his body was* found in course of the 
day at a cremation ground at which there 
is a *tem])le of Mahadeo and which lies 
in a jungle on a bill about 4 miles from 
Gangto. It was obvious that he had been 
murdered and information was given 
about 6 p. m. by Nasir Khan, chowkidar, 
to the Sub-Inspector of the Kharagpur 
police station. The Sub-Inspector arrived 
at the place of occurrence on the morn- 
ing of the 14th. In consequence of 
certain information obtained from a 
zamindar named Babu Sailendra Nath 
Kar, who was spoken of in the trial as 
Sailu Babu, suspicion fell upon one Dallo 
Kumar. 

On the 16th February, Dallo was 
placed before the Superintendent of Police 
who had come to direct the investigation. 
It is said that he then made a statement 
the contents of which are not in evidence. 
On tlie 18th Dallo made a full statement 
in the nature of a confession to the in- 
vestigating Sub-Inspector Satya Kinkar 
Mukherji. He took the Sub-Inspector 
immediately afterwards to the cremation 
ground and showed him the way by which 
the deceased went with the three appel- 
lants and himself from the house of 
Ramu at Lauriya to the cremation 
ground. Dallo pointed out the marks 
made by the iron-shod heels of the de- 
ceased’s shoes in a wet barley field 
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belonging to one Bansi Rout. According 
to Dallo, the appellants were habitual 
thieves who disposed of their stolen pro- 
perty through the deceased and on the 
night in question Ramdhani had 
Ijeen decoyed by the appellants from 
his shop on a promise by the appellants 
that they would give him a considerable 
quantity of gold and silver. Dallo poin- 
ted out to the Sub- Inspector two hollows 
:in the ground where tho stolen property 
was said to have been concealed. He 
states that at the first place which is 
near a place marked on the Sub-Ins- 
pector’s map as the Surdun Bandh, no 
property was found and that therefore, 
one of the appellants said that it had 
probably been removed by the other 
members of the gang and that it would be 
necessary to go to the Mahadeo temple 
and to search the tank on the hill. The 
deceased was then taken to the tank and 
there he was attacked by Jagwa with a 
Sindh katti (a piece of iron used by 
Indian burglars), by Bhagwa with a knife 
and by Ramu with a Santoli pharsa. 
Ramdhani was killed instantly and a sum 
•of Rs. 84, which was found on his person 
was taken by Bhagwa. Thereafter Ramu 
took the handle off the head of the 
pharsa by knocking it against a stone and 
threw it away. Dallo pointed out tho 
jungle into which the handle had been 
thrown and the evidence is that there the 
handle was found. Dallo also pointed 
•out the place oii the hill where Bhagwa 
gave Rs. 25 out of the Rs. 84 to Ramu. 
He himself was offered Rs. 5 which he 
refused on the ground that it was in- 
sufficient. Then a quarrel arose and the 
appellants prepared to assault him. He 
then ran away and he pointed out to the 
Sub-Inspector the route along which he 
returned. 

After the discovery of the above facts 
from the confession of Dallo, the Sub- 
Inspector arrested Dallo and the appel- 
lants. On the same day he searched the 
houses of the appellants and found hidden 
away in an earthen pitcher in the house 
occupied by Bhagwa and Jagwa and by 
Naku, the brother of Bhagwa, a knife 
which was identified by Dallo as the 
weapon with which Bhagwa had inflicted 
the wound on the left side of Ramdhani’s 
head. In the committing Magistrate’s 
Court Bhagwa admitted the ownership of 
this knife, but in the Sessions Court he 
denied it« I dot nbt think there can be 
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any doubt that the knife was found in his 
house and that it belongs to him. A 
short iron weapon which might be ordi- 
narily used for making holes in mud 
walls was also found in the same house ; 
but Dallo says that this was not the 
sindh katti with which Bhagwan was 
armed. The pharsa, which Ramu is 
alleged to have used, has not been found 
nor has the Sindh katti alleged to have 
been used by Jagwa. 

The post-mortem examination on the 
body of Ramdhani was made on 15th 
February and it was then discovered thad 
there were two wounds on the head 
which had been caused by a shari] instru- 
ment : (l) an incised wound 2-1/2* inches 
long by 1/3 inch down to the bone behind 
the right ear and (2) a punctured wound 
3/4 inch by 1/2 inch by 1 inch deep in 
the left temporal region above the left 
ear. The police had apparently assumed 
that the wound on the right side of the 
head had gone right through to the other 
side, but the post-mortem report shows 
that there were two separate wounds and 
that they were probably made by differ- 
ent kinds of weapons, the first a sharp 
cutting weapon and the second by a 
sharp pointed weapon. The skull at the 
back of the head was extensively fractur- 
ed and it wa9 obvious that the head had 
been severely battered with a heavy blunt 
weapon. 

The post-mortem is sought by the prose- 
cution to be used as corroboration of 
Dallo’s statement. It is urged that after 
his arrest on the 18th February Dallo 
was taken to Monghyr whore he was kept 
in prison and that on ‘the 26th he re- 
peated his confession before Rai Krishna 
Bahadur. Deputy Magistrate, which was 
recorded under the provisions of S. 164 
of the Criminal Procedure Code. 

It is suggested that Dallo had no 
knowledge of the post-mortem report and 
that the striking agreement between his 
account and the post-mortem report in 
contrast with the original police view is 
strong corroboration of the truth of his 
statement. 

When placed upon their trial the ap- 
pellants pleaded not guilty and alleged 
that a false case had been instituted 
against them by Sailu Babu who was the 
master of Dallo and had enmity with tha 
zamindar of the appellants. 

The four assessors at the trial were un- 
animously of opinion that the appelliiits 
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were guilty and the Sessions Judge of 
Monghyr agreeing with them has found 
the appellants guilty of an offence under 
S. 302 of the Indian Penal Code and 
sentenced them to death. 

The case turns upon the evidence of 
the approver Dallo. He was offered a 
pardon on the 19th March and he was 
examined as a witness for the prosecution 
in the Court of the committing Magistrate. 
There is no inconsistency between his 
confession of the 26th February, his deposi* 
tion before the committing Magistrate, 
on the 19th March and his deposi- 
tion in the Sessions Court. (The judg- 
ment then stated facts as disclosed by 
Dallo and continued.) 

The learned Judge was very favourably 
impressed with Dallo’s behaviour in the 
witness-box and he was satisfied that he 
was a witness of truth. He appears, 
however, to have admitted the evidence 
relating to Dallo’s association with the 
appellants for the purpose of committing 
thefts and burglaries and of Ramdhani’s 
association with the appellants as a 
receiver of stolen property with consi- 
derable reluctance on the ground that it 
was evidence of bad character which was 
not admissible under any circumstances. 
The position appears to have been mis- 
oonoeieved. Evidence of bad character 
cannot be given for the purpose of show- 
ing that the accused were of such a dis- 
position that they were likely to commit 
the crime charged. But that prohibition 
does not in anyway affect evidence which 
is required to prove a motive for the 
crime or which is otherwise relevant. 
Learned counsel for the appellants has 
taken the same objection before us and 
has relied upon Emperor v. Panchu Das 
(l) and King-Emperor v. Haji Sher 
Mahomed (2). But these oases are not 
relevant to the point before us which is 
whether it was open to the prosecution 
to prove that Dallo and the appellants 
and Eamdhani had been engaged in 
offences against property and that the 
quarrel which arose out of their associa- 
tion was a motive for the murder of 
Bamdhani. 

It may be asked why should the appel- 
lants have taken Dallo with them on the 
night of the murder. It is in evidence 
that the appellants knew that Dallo had 

(1) [ly^O] 47 Cal. 671=84 0. L. J. 402=24 C. 

W. N. 601 (F. B, 

(S) A. I. R. 1923 Bom. 71. 


played them false with regard to th& 
projected burglary in Basdeo s house and 
Dallo himself admits that * he had been 
beaten several times by the appellants on 
this account and that when the dispute 
took place about the division of the 
money found upon Ramdhani immediately 
after the murder his previous treachery 
was brought up against him. In these 
circumstances, argues the learned counsel, 
it is impossible that Dallo should have 
been taken. The reply, however, is that 
either Dallo knew too much of the ap- 
pellants to be left out or it was considered 
necessary to involve him still further in 
order that his mouth might be shut for 
good. We can only speculate but it is 
possible that the appellants thought that 
if Dallo joined in the murder ‘it would 
not be possible for him to make any dis- 
closure without endangering his own life. 
However that may be the fact remains 
that the assessors were satisfied that 
Dallo’s story upon this point was correct. 

Then it may be asked why should Dallo 
confess at all. Unfortunately we have 
no information as to what steps were 
taken on the 14th and 15th to induce him 
to appear before the Superintendent of 
Police, nor do we know what statement 
he made to him, nor do we know what 
happened on the 17th. But there is evi- 
dence that Sailu Babu was taking a very 
active part in assisting the police and it 
is possible that it was on information sup- 
plied by him that the suspicions of the 
police were attracted towards Dallo and 
the appellants. Dallo is evidently a per- 
son of weak character and upon his own 
admission he was treated by his accom- 
plices with contempt. It sometimes hap- 
pens that a criminal’s courage fails him 
in the end and that he without any 
pressure or inducement gives out tha 
whole truth. 

There is also corroborative evidence 
given by Aklu that Dallo was seen coming 
along the Dariapur road about sunrise on 
the morning of the 13th from the east and 
that he carried Akul’s bundle for him as 
far as his house. This is also corrobo- 
rated by a party of musicians, namely, 
Digo, Bohan and Balo who were going 
along the road from west to east. 

Finally there is corroborative evidence 
that Ramdhani was in need of money and 
that on the 13 th he borrowed Rs. 19 from 
witness Muralidhar. He also borrowed 
Rs. 60 from one Saggam Singh, but there 
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is some doubfc as to whether this loan 
was made on the 12th or a day or two 
^before. In the committing Magistrate’s 
Court Saggam Singh said that he had 
ttiade the payment on the 12th but in 
the Sessions Court he said that it was one 
or two days earlier. These payments cor- 
roborate Dallo’s statement thit the ap- 
pellants were pressing Ramdhani for 
money and also his allegation that a sum 
of Rs. 84 was found in Ramdhani’s purse 
immediately after the murder. 

Finally there is one other item of cor- 
roboration to which reference should be 
made. Four small note-books and 12 
sheets of loose accounts were found in 
Ramdhani’s pocket. There are numerous 
entries, says the Sessions Judge, in these 
account books and papers showing petty 
transactions between the appellants and 
Ramdhani and in the note-book. Ex. IV, 
there is an entry showing against the 
name of Ramu R^. 95-13*9 as **chupka” 
and Rs. 32-11-8 as “sagri.” Now sagri 
means open account and chupka means 
secret account. It is suggested that this 
latter entry relates to money paid to 
Ramu for stolen property. With regard 
to Dallo there are no entries but Sheo- 
harain states that Ramdhani told him 
that Dallo owed 21 maunds of paddy. 
Against Naku, brother of Bhagwa, the 
entries amount to a total of Rs. 48. 

I am satisfied that the entry against 
Ramu showing Rs. 95 odd due on account 
of “chupka” corroborates Dallos story 
that Ramdhani was the receiver of stolen 
property from the hands of Ramu. 

Having therefore given the evidence 
my most careful consideration, I agree 
with the learned Sessions Judge and the 
assessors that Dallo was a witness to the 
murder. He himself does not admit that 
he struck any blow but simply states that 
he kept watch. Now self-exculpation is 
always a reason for suspecting an ap- 
prover’s evidence but here the corrobora- 
tion in other respects was such and the 
general demeanour of the witness was so 
satisfactory that the assessors and the 
learned Judge had no difficulty in accept- 
ing Dallo’s testimony and I agree with 
them. 

But the authorities show that it is not 
sufficient that the approver should be cor- 
roborated with regard to the actual com- 
mission of the crime itself for such cor- 
roboration merely shows that he himself 
[KX)k part in the offence. Experience 


requires that the approver should also be 
corroborated in material points as to the 
part played by his accomplices. There- 
fore it is neoessary to see what corrobora- 
tion there is to show that the appellants 
before us took part in the offence in the 
manner alleged by the approver. 

The amount of corroboration under this 
head as indeed in respect of all corrobo- 
ration of an approver’s evidence must 
depend upon the view which the Court 
takes of the approver’s character and of 
his general demeanour in the witness-' 
box. Here the Court and the assessors 
have found that in regard to the time, 
place and manner in which the crime was 
committed the approver has told the 
truth. That finding must naturally affect 
the quantum of corroboration required as 
to the remainder of his story. One must 
also enquire what motive the approver 
had for concocting a false story. On be- 
half of the appellants it is urged that 
Dallo was the creature of Sailu Babu. Of 
this there is no evidence. Then it is 
urged that Sailu Babu is at enmity with 
the zamindar of the appellants. Of this 
also there is no evidence, and the defence 
that Dallo was a ready tool in the hands 
of Sailu Babu has, in my opinion, been 
rightly rejected by the lower Court. 

Coming next to the actual items of cor- 
roboration upon which the prosecution 
rely we have first of all the evidence as 
to the movements of Ramdhani on tho 
Wednesday and Thursday preceding the 
murder. The evidence is that about sun- 
set on the Wednesday Gobind was coming 
back from the family house at Dariapur 
to the shop at Ganta and met Ramdhani 
at Lauriya. Ramdhani was then on his 
way home. About 9 p. m. Gobind set out 
on the return journey to his house and 
met Ramdhani near Ramu’s house and! 
saw him talking to Ramu. Ramdhani 
told him to go on and that he would be 
coming later. The night Ramdhani never 
came home at all, and Gobind on going te 
the shop in the early morning of the 12th 
(Thursday) found Ramdhani there. At 
midday the appellant Bhagwa came to 
the shop and had some conversation with 
Ramdhani. Gobind was not permitted to 
hear the conversation because Ramdhani 
told him not to listen and sent him off 
to Dariapur to purchase some articles for 
the shop. Abiut half a pahar before- 
evening (which would be about 4 P. M.)v 
Gobind returned to th^ shop and he and; 
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liis brother took their evening meal to- 
gether. At 5 A. M. on the morning of the 
13th Eamdhani got up and said he was 
going out. Gobind asked him where he 
was going and Eamdhani merely s^id he 
would be back at 10 A. M. Neither Eamu 
nor Bhagwa gives any explanation of the 
conversation with Eamdhani. Of course 
having regard to the fact that both 
Bhagwa and Ramu were old customers 
this evidence is not conclusive of guilt, 
hut so far as it goes, it is corroboration of 
the ai)prover's story that the intention of 
the appellants was to decoy Eamdhani 
somehow or other to the house of Eamu 
on the night of Thursday. 

Next there is the finding of the knife. 
There is, however, this to be said that 
knives of this description are common. 
Dallo, however, does swear that this was 
the knife with which Bhagwa was armed 
and there is the fact that Bhagwa at- 
tempted to deny his ownership of the 
knife in the Sessions Court. Then counsel 
has argued that it is strange that when 
the sindh katti which was used by Jagwa 
eeems to have been thrown away or con- 
cealed, Jagwa’s father should have been 
so careless as to keep the knife. That of 
course is an argument which has weight, 
but T think that upon the evidence, the 
identification is sufficient. The knife is 
one which could be used for domestic 
purposes and possibly Bhagwa either did 
not wish to part with it or thought that 
even if found it would not raise any in- 
ference of ’guilt/ 'gainst him. 

The third item of corroboration against 
the ap])ellants is the finding of the note- 
books and the account papers in Eam- 
dhani s pocket. This indicates that Eam- 
dhani set out that night in order to settle 
accounts with Eamu, Bhagwa and Jagwa. 
On the other hand it is argued that there 
are other entries in the account books and 
it is quite possible that Hamdhani may 
have gone out to visit some of his other 
debtors. The cumulative effect of the 
whole of the evidence is such that the 
liypothesis must be rejected. Taken by 
itself no item may be conclusive, but 
when the whole evidence in the case is 
considered I think tlie corroboration is 
sufficient. 

Having regard to the time when the 
journey was made and the precautions 
which, according to the evidence of Dallo. 
were observed by the appellamts much 
direct evidence of the association of Earn* 


dhani with the appellants on that night 
could not be expected. The question ie 
whether the above evidence connecting 
the appellants with him is sufficient to 
satisfy us that it would be safe to act 
upon Dallo's account. I think after con- 
sideration of all the circumstances that 
the answer is in the affirmative. 

It may be said that Eamdhani was 
killed by footpads but that would not 
account for the finding of his body at the 
Mahadeo temple unless it was carried to 
that place from some other place where 
the murder was committed. The finding 
of the earring and the armlet are also in- 
consistent with such a theory. It was 
suggested in the lower Court that Eam- 
dhani was killed in the course of an in- 
trigue. The answer is that tliere is noth- 
ing to suggest that he was a man of loose 
character. Further the simple answer to 
all these theories is, if Dallo is believed 
there is no place for any of them. 

Finally the learned counsel for the ap- 
pellants who has evidently devoted much 
care to the preparation of the case and 
has 'argued it with fairness and ability has 
raised two points of law which require 
some discussion. 

The first was as to the admission of 
Dallo’s statement to the police on the 
18th February. 

Now only such portions of that state- 
ment have been admitted as led to the 
discovery of any fact. S. 27 of the Indian 
Evidence Act permits confessions to be 
admitted for this limited purpose. I think 
it must be admitted that S. 162 of the 
Criminal Procedure Code of 1923 has 
altered the previous law so as to com- 
pletely exclude statements made by wit- 
nesses during the course of an investiga- 
tion, except for certain limited purposes 
not here material. The learned counsel, 
however, argues that the prohibition also 
extends to the statements of accused per- 
sons. Now comparing the corresponding 
provisions of the Code of 1882 and the 
relevant amendment made therein by the 
Codes of 1898 and 1923, 1 think it is 
clear that the statements of accused per- 
sons provided they do not amount to a 
confession are still admissible in law. To 
what extent the provisions of a special 
enactment such as the Criminal Procedure 
Code override the provisions of a general 
enactment such as the Indian Evidence 
Act must depend upon the language of the 
special; Act, but reading the present 
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Ss. 161 and 162 of the Code, I think it is 
clear that the main object of the Legisla* 
ture was to prohibit the use of the state- 
ments of prosecution witnesses as corro- 
ration under S. 167 of the Indian Evi- 
dence Act. The general provisions of the 
law with regal'd to the admissibility of 
statements made by accused persons like 
other admissions do not seem, in my opi- 
nion, to be affected. If it were* otherwise, 
Ss. 27 and 28 of the Evidence Act must be 
considered repealed. It surely cannot 
have been the intention of the Legislature 
to effect such a rei>eal by implication. It 
is important for the Court to know what 
was the defence made by the accused at 
earliest moment. If 8. 162 is given 
the meaning which the learned counsel 
now seeks to give to it, accused persons 
would be most seriously prejudiced and 
the only object of S. 163 of the Criminal 
Procedure Code would be to enable police 
officers to get clues for the purpose of in- 
vestigating the charge. If that were the 
case the Court would bo deprived of much 
valuable material for testing the truth of 
the case for the defence. To shut out 
corroborative evidence comprising state* 
ments made by defence witnesses during 
the investigation is prejudicial enough, 
but unless compelled to do so I do not 
think we ought to add to the prejudice 
by shutting out exculpatory statements 
by the accused ; and if the amendment of 
1923 does not operate to exclude such 
statements then S. 27 of the Indian Evi- 
dence Act remains unrepealed. 

The other point of law is that the con- 
fession recorded by the Deputy Magistrate 
on the 26th February is not legal evi- 
dence because the Deputy Magistrate who 
proved it read over his deposition himself 
and did not have it read over to him in 
the hearing of the accused. It is urged 
that the provisions of S. 360 of the Cri- 
minal Procedure Code have been violated 
and that as the accused could not hear 
what the witness was reading there was 
no compliance with the law. Although 
it has been held elsewhere that 8. 360 
requires that the deposition of a witness 
shall be read over in the presence of the 
accused and that it is not sufficient to 
allow the witness to read it himself I do 
hot think there is any authority in this 
Court tp that effect. In the absence of any 
such authority I think that the deposition 
was legal evidence. 

The result, therefore, is that upon a con* 


sideration of the whole of the evidence in* 
the case we are not satisfied that there 
is any ground for interfering with the 
finding of the learned Sessions Judge. The 
case was tried with great cave by the 
learned Judge and the assessors who are 
all residents of the locality and well 
acquainted with the conditions of life 
anaongst the class to which the approver 
and the accused, belong have come to the 
unanimous . conclusion that the approver 
should be believed. In these circum- 
stances, the convictions must be upheld 
and the ‘sentence of death which has t een 
passed upon the appellants is affirmedm 

Jwal« Prasad, J.— I agree. 

Sentence affirmed,. 


^ A. I. R. 1926 Patn» 237’ 

Adami and Bucknild, JJ. 

Badri Gope and Petitioners.. 

V.* 

King-Emperor — Opposite Party. 

Criminal Revision No.. 341 of 1925j 
Decided on 27th October 1925, from an 
order of the 8. J., Monghyr,. D/- 2Gth 
June 1925. 

^ Penal Code, S. IBi^Attachment under in- 
valid writ — Attached property claimed by owner 
judgment-debtor from attaching peon'd po98e8sio7t 
— Peon delivering possession of property-— No 
hurt caused to peon — J\ulgtnuint-dchior ts not 
guilty under ^S, 18G. 

A decree having been passed against B a writ 
of attachment was drawn up and made over to 
the civil Court peon. The peon went to 
house together with the identifier. B was away 
but his mother was there. The peon attached 
a bullock and a calf and proceeded to take them 
away in company with the identifier and a 
servant of the decree-holder. When the party had 
proceeded some distance the judgment-debtor with 
two other men came running up and obstructed 
the party. He claimed back the cattle. The writ 
was shown to them, but in spite of this, they 
assaulted the identifier. There was no assault 
on the peon who gave up the cattle when he 
saw the identifier being assaulted. The writ was 
afterwards found to be without seal of? the Court 
and thus invalid. 

JBeld : that though -judgment -debtor and his 
associates had no knowledge of this defect, in their 
defence they were entitled to rely on its invalidity 
and that no offence was committed ‘by them under 
8. 186 of the Penal Code. [P 238, C 1, P 289, C 1] 

Mihir K. Muhherji—ior Petitioners. 

AsstL Govt. Ad,vocate — for the Crown. 
Admtni, J—The facts of this ‘ case are^ 
very > simple. A decree having been; 
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passed against Badri Gope a' writ of 
attachment was drawn up and made over 
to the civil Court peon, Lalji Misser,' 
who, on December 3rd, 1924, went to 
Gobindpur where Badri lives, together 
with the identifier, Kamcharan Tanti. 
Badri Gope was away from home when 
4;hey arrived at his house, but his mother 
was there. The peon attached a bullock 
>and a calf and proceeded to take them 
to Monghyr in company with the identi- 
^er and a servant of the decree- holder. 

When the party had proceeded and 
reached a well, situated three miles along 
the road from Jamalpur to Monghyr, 
the petitioner, Badri, with the two other 
petitioners came running up and ob- 
structed the party. The writ was shown 
to them, but in spite of this, they as- 
saulted the identifier and rescued the 
< 5 attle. They were prosecuted under 
S. 186, 1. P. 0., found guilty under that 
•section and sentenced to rigorous impri- 
sonment for one month each. Their 
defence was a total denial of the attach- 
ment and of the occurrence. 

When the case came up for trial it was 
found that not only had a careless mis- 
take been made in dating the writ but 
.also that the writ did not bear the seal 
of the Court, as required by the provi- 
sions of 21, E. 24 (2). 

On appeal the learned Sessions Judge 
upheld the conviction and sentence, dis- 
tinguishing the present case ’from the 
cases relied on by the appellants, Khidir 
Bux v. Emperor (l) and Sheik Nasur 
V. Emperor (2), on the ground that here 
there was no resistance to attachment, 
*but a rescue, a considerable time after 
the at(iachment, so that no right of 
private defence arose. He held that a 
technical defect in the warrant could not 
-give the appellants the right forcibly to 
rescue property of which they had lost 
possession. 

Now the provisions of 0. 21, E. 24 
(2) are mandatory and an attach- 
meno made under a writ which does not 
bear the seal of the Court, as required 
by that rule, is an invalid and illegal 
attachment, as has been held by Mul- 
lick and Thornhill, JJ. in the case of 
Khidir Bux v. Emperor (l). The defect 
is not a mere technical one : the pres- 
ence of the seal of the Court to give 

1) 11919J 8 P. L. J. 536c=: 20 Or. L. J. 139. 

2) (1910] 37 Cal. 122=14 0. W. N. 282= 
11 Cr. Xu J. 128. 


authority to the writ is an obviously im- 
perative safeguard. 

• The writ being cthus invalid and the 
attachment illegal, if resistance had been 
made to its execution at the time the 
cattle were being attached, there can, I 
think, be no question that the petitioner 
Badri, would be held to be free from 
liability for his action as long as no 
excessive force was used : Khidir Bux 
v. Emperor (l) ; Sheik Nasur v. jE?w- 
pcror(2); Arjun Suri v. Emperor (3),; 
Moh ini 'Moll an Barter ji v. Emperor (4); 
Dehi Singh v. Queen-Empress (5) ; Tan- 
nakilal Mandar v. King-Emperor (6). 

The question to be decided here is 
whether when an illegal attachment has 
been made in the absence of the judg- 
ment debtor and the property has been 
taken into possession by the civil Court 
peon and has been in his possession for 
some time, the judgment-debtor commits 
an offence when he obstructs the peon 
and takes back his property. The learned 
Sessions Judge has held that in such 
circumstances no right of private defence 
of property still exists. 

The learned Assistant Government Ad- 
vocate follows this same line of argu- 
ment. He contends that, in attaching 
the cattle under a writ which he be- 
lieved to be valid, the civil Court peon 
was not committing an offence falling 
under the definition of theft, robbery, 
mischief or criminal trespass, or which 
was an attempt to commit any of those 
offences, and therefore the right of private 
defence of property, as described and 
defined in 8. 97 of the Indian Penal 
Code, did not subsist, and he further 
.contends that, even if ordinarily there 
would be such right of private defence, 
the provisions of S. 99 of the same Code 
would prevent the petitioners pleading 
that right because the peon was acting 
in good faith under colour of his office, 
though owing to the defect in the writ 
his action may not have been strictly 
justifiable by law. He explains that the 
effect of 8. 99 was not taken into^ consi- 
deration in the oases on which the peti- 
tioners rely. 

In the case of Bisu Hal tar v. Emperor (7) 

(8) [1918] 8 P. L. J. 106=19 Gr. L. J. 886. 

(4) [1916] 1 P. L. J. 660=3 P. L. W. 64=18 
Cr. L. J. 39. 

(5) [1901] 28 Cal. 399=5 C. W. N. 413. 

(6) Or. Rev. No. 166 of 1920. 

(7) 11907] 11 C. W. N. 836=6 0. L, J. 127=6 
Cr. L. J. 88. 
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Stephen and Cox JJ., and in that of 
Shaikh 'Moinuddin v. Emperor (8), Jwala 
Prasad, J., did consider ‘.the'effect of the 
words “ not strictly justifiable by law ** 
and held that, where the warrant is 
altogether invalid and illegal, the words 
will not take away the right of private 
defence. 

In the present case the question of 
private defence of property hardly arises. 
The petitioner came upon the peon tak- 
ing his cattle along the road and claimed 
them. The peon showed him a writ 
which was of no force because it bore no 
seal of the Court (though probably Badri 
did nob notice this). The peon not being 
able to justify his possession of the cattle, 
the petitioner committed no offence in 
taking them. There was no assault on 
the peon, who gave up the cattle when 
he saw the identifier being assaulted. It 
was fortunate for the petitioners that the 
writ proved to be an invalid one ; they 
can have had no knowledge of this bub 
in their defence they were entitled to 
rely on its invalidity. 

The cases of Reg, v. Boyle (9), Beg, v. 
Williams (lO), Beg, v. Knight (ll), show 
that under the law of England the peti- 
tioners would not, in the circumstances 
of this case, be held liable to punishment. 

As to the effect of S. 99 of the Indian 
Penal Code a clear explanation has been 
given by Sir John Edge, C. J. and Bur- 
kitt, J. in the case of Queen^Empress v. 
Dalip (12). If in the present case the 
petitioners had assaulted or caused griev- 
ous hurt to the peon, under S. 99 they 
would not have been able to plead the 
right of private defence of property as a 
justification, because the peon was acting 
in good faith under colour of his office, 
though his attachment of the cattle may 
not have been justifiable by law. 

After careful consideration, I am of 
opinion that in the circumstances of this 
case, the conviction of the petitioners 
under S. 186 should nob *be upheld, and 
I would set aside the conviction and 
sentences and acquit them. 

Bucknill, J . — I agree. 

Conviction set aside, 

(8) Or .Bav. No. 36 of 1921. ^ 

(9) 7 Cox 0. C. 428. 

;i0) [18001 2 Car. and Kor. 1001—4 New Seps.' 
Oas. 137=:1 Den. C. C. and'M 235 

s=19 L. J. M. 0. 126=14 Ju’r. 115. 

11) [19083 78 J. P. 15. ' > 

(12) [18961 18 All. 246=±(1896> A.' W. N. 48. 


^ A. I. R. 1926 Patna 239 

Mulliok and Kulwant Sahay, jj. 

Badri Narayan Singh — Defendant — 
Appellant. 

V. 

Kailash Oir — Plaintiff — Respondent, 

Appeal No. 85 of 1923, Decided on 
lltb December 1925 against the appel- 
late decree of the Addl. Sub«J., Shahabad 
D/- 2l8t November 1922, 

^ (a) Hindu Law--Bsllglom office — Mahanihs 
are only managers of the Institution and no 
property Is vested In than. 

The Mahanths of maths, called by whatever 
names, are only the managers or onstodians of 
the institution and in no case is any property 
conveyed to or vested in them ; nor are they 
“ trustees iu the English sense of the word, 
although they are answerable as trustees in the 
general sense for mal-ad ministration : A. LB, 
1922 P. C. 123, Foil, ; 27 Mad, 435, not foil 

[P. 240. 0. 2] 

(6) Hindu Law — Alienation by Mahant — 
Limitation for setting aside such alienation by 
succeeding Mahanth does not begin afre’<h from 
the date of his succession, but dates back to the 
death of the vendor Mahanth, 

In a suit to set aside an alienation made by a 
predecessor Mahanth the successor Mahanth can- 
not get a fresh start for the purpose of limita- 
tion from the date of his succession as Mahanth. 
The possession of the transferee becomes adverse 
from the date of the transfer if the transfer is 
without any legal and justifying necessity and 
even though his possession is permissive during 
the lifetime of his vendor Mahanth, the cause 
of action in any event accrues on the death of 
his vendor and not on the date of the sucoessioii 
of the successor Mahanth : 23 Cal 536 ; 87 CcU, 
885 (P. C.) and 17 0. W, N, 878, Appr, 

[P. 241, 0. 1 ; 2] 

Bt, N* Sinha and B, P. Sinha — for 
Appellant. 

P. Dayal and Baghunandan Prasad — 
for Respondent. 

Kulwant Sahay, J. — This is an ap- 
peal on behalf of the defendant in an 
action in ejectment. The only important 
question for decision in the appeal is the 
question of limitation. 

The -Plaintiff-Respondent is the Ma- 
hanth of Noornagar, otherwise called 
Jalpura, and he brought a suit .for a 
declaration that a deed of sale executed 
by Ram Kishun Gir, a former Mahanth 
of the math, to Tilak Singh, -an ancestor 
of the defendant, in the year 1894, was 
not binding upon him ; and that it did 
nob convey any title inasmuch as the 
vendor Mahanth had no right to sell the 
property which was a prope'rty endowed 
to thq mkth, without any justifying 
hecessityiof the math, l^he present suit 
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was the 29th of July 1921. 

The defendant in his written statement 
alleged inter alia that he and his ances- 
tors bad been in adverse possession for 
more than twelve years and that the 
suit was accordingly barred by limitation. 

The learned Munsif held that the de- 
fendant had been in possession of the 
land at least from the year 1895 and that 
the plaintiff’ and the math represented 
by him had been out of possession for- 
about 27 years before the suit. He held 
that' the article applicable was Art. 144 
of Sch. 1 of the Indian Limitation Act 
and that the defendant was in adverse 
possession since after the death of Ram 
Kishun Gir, he being of opinion that 
during the lifetime of Ram Kishun Gir 
the possession of the defendant was per- 
missive possession. He accordingly dis- 
missed the suit. 

On appeal the learned Subordinate 
Judge held that time began to run as 
against the plaintiff when he became the 
Mahanth of the math. It appears that 
since Ram Kishun Gir, there have been 
three Mahan ths of the math, namely, 
Sheodhyan Gir, Ganesh Gir and the 
plaintiff Kailash Gir. The learned 
Subordinate Judge was of opinion that 
the Mahanth for the time being was a 
tenant for life and any alienation of the 
math property made by him which was 
not for the benefit of the math was 
valid during his lifetime and that if 
the successor of the vendor did not sue 
the purchaser for more than 12 years he 
would be barred only for the period that 
he remained the Mahanth of the math, 
and that after him his successor would 
have a fresh start of limitation from the 
time of the death of his predecessor. 
He accordingly held that as the suit was 
brought within 12 years of the death of 
the plaintiffs immediate predecessor, 
Mahanth Ganesh Gir, the suit was not 
barred by limitation. Ho accordingly 
decreed the suit with costs. 

The defendant has now come up in 
second appeal against this decision, and 
as I have said above the only question 
is as to whether the suit is barred by 
limitation. 

The determination of this question 
depends on the determination of the 
status of the Mahanth of a math. The 
property admittedly was endowed pro* 
perty and belonged to the math. The 
latuestion as rega^s the true position of 


a Mahanth of a math in relation to cne* 
properties belonging to the math or tg*. 
any idol in the math has been considered 
in a number of oases. His position has 
been expressed variously in various de- 
cisions. Sometimes his position is de- 
scribed as that of a life-tenant, sometimes 
as that of a trustee, in some cases he is 
described to hold the position of a 
guardian of a minor, and in some cases 
he is described as corporation sole. Tho»' 
question, however, was considered byf 
the Privy Council in a very recent case r 
in Sri Vidya Varuthi Thirtlia Swamigal v.« 
Balusami Ayyar{l)j SLiid it was held^that 
the Mahanths of maths, called by whatever 
names, are only the managers or custo- 
dians of the institution and that in no 
case is any. property conveyed to or 
vested in them ; nor are they ‘ trustees ” 
in the English sense of the word, although 
they are answerable as trustees in the 
general sense for mal-administration. 
The learned Subordinate Judge was of 
opinion that the position of a Mahanth 
of a math was that of a life-tenant* 
This view was taken by the Madras 
High Court in Vidyapurna Tirtha Swami 
v.Vidyanidhi Tirtha Swami whero 
the learned Judges observed that tha 
Mahanth is, as he would be described in 
England, a “ corporation sole ” having 
an estate for life in the permanent en-' 
dowment of the math and an absolute 
property in the income derived from 
offerings, subject only to the burden of 
maintaining the institution ; but in a 
later Full Bench decision of the same 
Court in Kailasam Pillai v. Nataraj^ 
Thambiran (3) it was held that it could 
not be predicated of the head of a math 
that as such he holds the math properties 
as a life-tenant or trustee. The view 
taken in Vidyapurna Tirtha Stvami v*. 
Vidyanidhi Tirtha Swami (2) was dis- 
approved by the Privy Council in the 
oase of Sri Vidya Varuti Tirtha Swami^ 
gal V. Balusami Ayyar (1) referred to 
above. The learned Subordinate Judge 
was wrong in his view that the position of 
each succeeding Mahant was that of a 
life-tenant. 

The question as to whether each suc^ 
ceeding Mahant gets a fresh start o* 
limitation from the date of his suoces* 

* (1) A. I. R.1922P.C.m 

(3) [1904] 37 Mad. 485-14 M. L. J. 105. 

(3) [1910] 38 Mad. 865=:7 M. L. T. IsslO M. 

L.J. 778* 
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flion malianth was directly raised and 
considered fn several cases. In Nilmony 
Sinnh V. Jagabandhu Boy (4), Banerji, J., 
after considering the position of a 
Mahant of a math, held that although 
it is true that an idol holds a j^roperty 
in an ideal sense, and its acts relating 
to any property must be done by or 
through its manager or shebait, yet that 
does not show that each succeeding 
manager gets a fresh start as far as the 
question of limitation is concerned on 
the ground of his not deriving title from 
any previous manager. The succeeding 
shelriits were considered as forming a 
continuing representation of tlie idol’s 
pr()])erfcy. In Damodar Das v. fj'ikhan 
Das (5) it was held by the Privy Council 
atlirining the decision of the High Court 
at Calcutta, tliat tlio property vested 
in the Mahant hut in the legal 
entity, t]\Q idol, the Mahant being only 
its representative and manager and that 
the title of transferee from the M ihanth 
became adverse to the riglit of the idol 
and of the senior chela as representing 
that idol and that th(3 suit brought by 
the successor of that chela wis barred 
by limitation. In Madhas/idan Mandat 
V. Radhiha Prasanna Das (6), it was held 
by Mookerjee and Boachcroft, JJ., that 
the effect of a lease granted by a shebait 
iTi excerss of his authority is not to give 
each succeeding shobiit a now cause of 
action for setting aside the alienation, and 
adverse possession commences from the 
date of the original disposition of 
the property and is not interrupted by 
the death of the original shebait and the 
succession of the now sheb lit, and that 
each succeeding shebait does not get a 
new start for the purpose of limitation. 

It is clear from these authorities that 
;the plaintiff in the present case could 
not get a fresh start for the purpose of 
limitation from the date of his succes- 
sion as Mahant. The possession of the 
transferee became adverse to the insti- 
|tutiori from the date of the transfer upon 
the finding that the transfer was with- 
out any Icgil and justifying necessity ; 
but even assuming that his possession 
was ]X3rmissive during the lifetime of 
the vendor Him Kishun Gir, tlie cause 
28 cTur.wa] ■ 

(5) [1910] 37 Cal. 885—37 I. A. 147 -12 Bora, 

li, R. 632-20 M. L. J. 624^8 M. J,. T. 145 
—7 A. Ti. J. 791-(1910) :\r. W. N. 303 -^12 
C. Ii. J. 110 = 14 C. W. N. 889 (P 0.). 

(6) [1912] 17 C. W. N. 873- r 16 C. I,. J. .349, 

1926 P/31 & 32 


of action in any event accrued on the 
death of Ram Kishun Gir, and it is 
admitted that Ram Kishun Gir died 
more than 12 years before the suit. The 
succeeding Mahanth represented the 
institution completely and the defendant 
did acquire a title by adverse possession 
for more than 12 years, not only from 
the date of his purchase, but also from 
the death of the vendor. 

I am, therefore, of opinion that the 
decision of the learned Subordinate Judge 
cannot stand. The result is that the 
appeal is decreed. The decree of the 
Subordinate Judge is set aside and that 
of the Munsif restored. The appellant is 
cntiMed to his costs in all Courts. 

Mullick, J. — I agree. 

A 'p peal decreed. 
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ADAMI and KaiiWANT Satiay, JJ. 

Kutdip Singh and others — Defendants” 
Appellants. 

V. 

Kumar Kartiakhya Narain Singh — 
Plaintiff — Res pon d on t . 

Appeal No. IH of 1922, Doci led on 
16th Decomher 1925, from the Original 
Decree of the Add 1 . Suh.-J., Hazaribagh 
D/- 17th Rohruary 1922. 

fjamUonl and Tenant— Mokarr art grants are 
life (pants -(Iranlee's heirs eontinuiyig in posses- 
sion adversely to landlord after grantee's dca^h — 
T/amlloid's suit for actual possession Is not main- 
tainable. 

ATokarrari gnints nonvey only a lifo-iritoreat to 
the, grantees aful not a heritable interest. Such 
interest eomes to an end on the death of the 
grantee', and if th(* grantee’s heirs eontirme in 
possession thorefter, cbiiming adversely as perma- 
nent mokarraridars to the landlord, the landlord’s 
suit f«'r actual ]>os'-cssion is not maintainablo 
after the statutory period. A tenancy can only 
be created when both the contracting parties 
agre(‘ to the terms thc'reof. • 

Where the landlord was claiming a right to 
resume the village on the death cf the original 
grantees, while the heirs were claiming a per- 
manent and heritable interest and were willing to 
pay n lit as istamrari mokarraidars but the land- 
lord was not willing to accept rent from them in 
that c ifacity. 

Held : that the parties were not ad idem and 
no tenancy from vear to year can be held to have 
btfon created under circumstances : A.I.H. 1924 
Pat. 572 : A.I.H. 1925 Pat. 216 ; A.I.H. 1925 Pat. 
357 and A.I.U. 1925 Pat. 499, Hef. 

[P. 242, C. 2, P. 243, C. 1 j 

Bankim Glumdra D > — for Appellants. 

Sultan Ahmed, L. N. Sinrfh and S. M. 
Mullick-'-foY Respondent. 
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Kulwant Sabay, J.— This is an 
appeal by the defendants against a 
decree made by the Additional Subordi- 
nate Judge of Ilazaribagh in a suit for 
resumption of a village named Kharika 
which v^as granted in istamrari mokar- 
rari by an ancestor of the plaintiff who 
is the present proprietor of the Ramgarh 
Estate under a deed dated the 21st April 
1865. The raokarrari grant was to two 
brothers Ramcharan Singh and Tndranath 
Singh, Indranath Singh died in 1867 and 
Ramcharan Singh in 1897. The present 
defendants are the heirs or the assigns of 
the original grantees. 

The plaintiff’s case is that his right to 
re'enter accrued on the death of Ram- 
charan Singh, but that the defendants 
continued in possession as tenants from 
year to year notwithstanding the deter- 
mination of the original tenancy mi the 
death of the last surviving grantee ; and 
that this continuance of possession was 
with the assent of the landlord. He as- 
serts til at at the time of the preparation 
of the record -of- riglits the defendants for 
the first time asserted that they had the 
status of permanent and heritable tenure- 
holders as istamrari mokarraridars. 
Thereupon notices to (luit were is3ued on 
behalf of the landlord in the year 1915 
and again in 1917. As doubts were en- 
tertained as regards the duo service of 
these notices, another sot of notices were 
issued in August 1919, but in spite of due 
service of the said notices the defendjints 
refused to give u]) iiossession. The suit 
was accordingly instituted on tlie Ist of 
April 1920 for ejectment of the defen- 
<lants. 

The principal defovico was tluit tiie 
original grant was a permanent and 
heritable grant and not a mere life-grant 
to the original grantees ; and, secondly, 
that .the suit was barred by limitation. 

The learned Subordinate Judge has 
held that the mokarrari grant conveyed 
only a life’interest to the grantees and 
that it was not a permanent and heritable 
grant. ‘On the question of limitation the 
learned Subordinate Judge held that the 
suit was not barred by limitation. He ac- 
cordingly decreed the suit and directed 
khas possession of the village to be awar- 
ded to the plaintiff by evieting the 
defendants therefrom, and he also awar- 
ded mesne profits to the plaintiff. 

The defendants have come up in appeal 
this Court. 


The nature of a raokarrari grant made 
by the Ramgarh Estate has been consi- 
dered in a number of cases brought by 
the Ramgarh Estate against 'the heirs or 
assigns of various mokarraridars under 
similar istamrari mokarrari grants, and 
it is now authoritatively settled that 
mokarrari grants similar to the one in 
dispute in the present case conveyed only 
a life-interest to the grantees and not a 
heritable interest. The finding of the 
learned Subordinate Judge on this point 
has not been challenged in appeal before 
us. 

The only substantial question for deter- 
mination in the case is the question of 
limitation. The case made by the idain- 
tiff in the Court below was, that although 
his right of re-entry accrued on the death 
of the last surviving grantee, yet the heirs 
of the original grantees were allowed to 
continue in possession as tenants from 
year to year and that the tenancy from 
year to year was determined by the no- 
tices to quit served in 1915 and again in 
1917 and in 1919. On liehalf of the 
defendants it was contended that no 
tenancy from year to year was created 
and tluit ever since the death of the last 
surviving grantee they have been in ad- 
verse possession, and that the right of thd 
plaintiff to re-enter had been extingui* 
shed by lapse of time. The learned Sub- 
ordinate Judge has found it as a fact that 
the defendants never paid rent for tlie 
disputed village since the death of the 
last surving mokarraridar Ramcharan 
Singh This finding is based upon a 
consideration of the evidence in the case 
and has not been challenged on behalf of 
the respondent. The learned Subordi- 
nate Judge, however, was of opinion that 
the defendants never asserted an adverse 
interest. He referred to the evidence of 
the plaintiff's record-keeper, Sheosahai 
Lalj and held that this evidence shows 
that' the defendants were permitted by 
Raja Ram Narain Singh to remain in 
possession of the disputed village as 
yearly tenants and that such orders were 
passed by the Raja in the Sambat year 
19fl2 or 1963 ; and that this was sufficient 
indication of an assent on the part of the 
landlord to the continuance of the tenancy 
and that such assent created a yearly 
tenancy and that the possession of the 
tenants which was that of tenants by 
sufferance was converted into that of 
tenants from year to year. I am of 
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opinion that; the learned Subordinate 
Judge was wrong in this conclusion. The 
>dnly evidence on the point is theevi- 
-dence of the plaintiff's record-keeper, 
Sheosahai Lai. His evidence is in general 
terms. There is nothing in his evidence 
to show that so far as the present defen- 
dants were concerned there was any 
assent on the part of the landlord to treat 
them as tenants from year to year. The 
record -keeper speaks of the grant of 
marfatdari rent- receipts to the heirs or 
assigns of the deceased mokarraridars, 
and in the present case it is clear that no 
rent was ever paid by the defendants. 
The deposition of the record-keeper, there- 
fore, in my opinion, cannot bo accepted so 
iar as the present defendants are concer- 
ned. The order of the Uaja was, accord- 
ing to this witness, a verbal order, and 
there is nothing in writing to show that 
such an order was passed. The witness 
comes to speak after the lapse of a num- 
ber of years, and even, assuming that 
such a general order was passed, there is 
nothing to show that the defendants ware 
aware of it. Moreover, a tenancy can 
only be created when both the contract- 
ing parties agree to the terms thereof. Tn 
the present case we find that the Ram- 
garh Raj was claiming a rights to resume 
the village on the death of the original 
grantees , while the heirs on the other 
hand, were claiming a porinanent and 
heritable interest. The heirs were no 
doubt willing to pay rent as istamrari 
mokarraridars but the landlord was not 
willing to accept rent from them in that 
capacity. The parties were not ad idem 
and in my opinion no tenancy from year 
bo year can be held to have been created 
upon the circumstances established in the 
present case. In 1901 the Raragarh Raj 
brought a suit against Narsingh Dayal 
Sahu to remme a village granted under a 
‘Similar istamrari mokarrari grant. This 
case went up to the Calcutta High Court 
.and the decision of the Calcutta High Court 
is reported as Narsingh Dayal v. Bam 
Narain (l). Cbakouri, son of Indranath, 
cne of the original mokarraridars, was 
examine:! as a witness for the defendant 
in that case, and in the course qf that 
deposition he had asserted that on the 
death of the original igokarrarjdars the 
bails were in possession as permanant 
mokarraridars. This was a clear asset- 
tion of adverse^ possession. Then agaih 
(1) [1908] 30 Cal. 838. 


it appears, in 1904, the Raja made aa 
attempt to take direct possession of tba 
village and succeeded in getting kabtilb' 
yats executed by the tenants , but he 
could not take actual possession and the 
defendants continued in actual possession 
by receipt of rent from the tenants. This 
was also an assertion by the defendants 
of an adverse interest. The adverse in- 
terest, however, claimed by the defen- 
dants was the interest of a permanent and 
heritable tenure-holder. 

The ix)ints raised in the present case 
are similar to those raised and decided 
by this Court in Han Gir y. Kumar 
Kamakhya Narain Singh (2), Bamrachya 
Singh V. Kumar Kamakhya Narain 

Singh (3), Gh avail Mahto v Kumar 

Kamakhya Narain Singh (4) and Kumar 
Kamakhya Narain Singh v Bechu 

Singh (5). In all those cases it was held 

that under circumstances very similar to 
the circumstances of the present case, the 
licirs or assigns of the original mokarrarr 
dars wore in possession adversely to the 
landlord, and that there was no creation 
of a tenancy from year to year as asser- 
ted by the landlord. It is not necessary 
to discuss the point at any length 
in the present case, as it is conce- 
ded })y both sides that the oases re- 
ferred to above cannot be distinguished 
from the facts of the present case. I 
would, therefore, hold that the possession 
of the defendants in the present caseVas 
adverse to the landlord since the death of 
the last surviving grantee, and that the 
suit so far as the prayer for a decree for 
ejecirnent is concerned must be dismissed. 

There was, however, a claim for arrears 
of rent and cesses for ihe years 1974-197 £j 
R ambat, and the learned Subordinate 
Judge made a decree for arrears of rent 
for those years. There is no reason why 
this part of the decree should not be 
affirmed. The decree pf the learned Sub- 
ordinate Judge will, therefore, be modifie^^. 
The decree awarding direct possession io 
the plaintiff will be set aside, and tj^e 
decree awarding rent and cesseis for ;tjie 
years 1974-1976 will be affirmed. As ro^ 
gards the costs, the principal question was 
the question of limitation and the,appel- 
janfcs have succeeded,; they are, therefor®^ 


(2) A.I.R. 1924 Patna 572. 
(a) a.I.R. 1925 Patna 216. 
<4) AI.R, 1925 Patna 357. 
(5) A.I.B. 1925 Patna 499. > 
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entitled to their costs in this Court as 
well as in the Court below. 

Adami, J — I agree. 

Decree modified. 
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JwATiA Prasad, J. 

Jang Bahadur Singh and others — Ac- 
cused — Petitioners. 

V. 

King' Emperor — Opposite Party. 

Criminal Revision No. 417 of 1925, 
Decided on 23rd October 1925, against a 
decision of the Dist. Mag., Palamau, 
D/~ 18th Juno 1925. 

^ Penal Code, S. 425 — No mi*^hlef is committed 
by damage done to one*s own property, 

A got a decree for possession of land with mesne 
promts and took out execution which was struck 
off for want of notice under Civil P. 0., O. 21, 
R.'22. He took out a fresh execution, but before 
it was concluded the judgment-debtor raised a 
crop on the land which was taken away by ser- 
vants of the decree-holder. In an action for niis- 
ohief against the servants; 

Held ; that they were not guilty of niischiof as 
the crop, though raised by the judgment-debtor, 
really belonged to the dooreo-holder whose right 
ttiereto had been declared by a competent Court. 

[P 245 0 1, 2] 

B. C, De — for Petitioners. 

Harihar Prasad Singh and Devaki Pra- 
sad Sinha—ior the Crown. 

Judgment. — This is an application to 
i^iet aside the conviction and the sentonco 
passed upon the petitioners under S. 426 
of the I. P. C. The subject-matter of the 
accusation against the petitioners is said 
to bo that the petitioners cut away about 
ip maunds of unripe paddy crop from a 
field measuring about 5 bighas in village 
Gurturi. The occurrence took place on 
the Crd November 1924 and the paddy 
cut away was sown in Asarh 1331 corres- 
ponding to June or July 1924. Cutting 
of^the paddy is not denied, but the peti- 
tipnors urge that they hstd right to cut 
the cfop and, therefore, they have com- 
nritted no offence in doing so. The peti- 
tioners are servants of Rameswar Bhagat 
and the complainant is a servant of the 
RHji of Banka. Between Rameswar 
^Bhagat and the Raja of Banka there has 
b^en litigation over, amongst otheis, the 
village Gurturi where the land in ques- 
tion in this case is situate. Rameswar 
Bhagat hroughIfAti action in ejectment 


against the Baja of Ranka^ which was fow 
recovery of possession with mesne profits 
of village Gurturi along with some otheis 
villages. The suit was dismissed by the 
Subordinate Judge, hut was decreed by 
this Court, the judgment whereof is re- 
ported in 1918 P. H. C. 0. 156 : [Rames- 
war Bhagat v. Girtvar Prasad Singh,] 
This Court set aside the decision of the 
Subordinate Judge and gave a decree ta 
the plaintiff Rameswar Bhagat in 1917 
for i)os8es3ion with mesne profits from, 
the date of dispossession to the date of 
delivery of possession. It was confirmed 
by their Lordships of the Judicial Com- 
mittee in appeal by the Raja in April 
1922. The decree of the Privy Council 
was put in execution by Rameswar Bhagat 
and the delivery of possession was effec- 
ted on the 25th September 1923. On the 
4th October 1923, the Raja put in an 
objection to the delivery of possession 
upon the main ground that the proceed- 
ings in execution leading up to the deli- 
very of possession were null and void and 
inoperative inasmuch as the execution 
was proceeded wifcli, without notice- 
having boon served upon tho judgment* 
debfcor under O. 21, R. 22 of the Code of 
Civil Procedure. This objection prevailed 
and the delivery of possession was set 
aside on the 20th February 1924. At 
that time there was no crop on the land 
and obviously tho crop which was on the 
land when the delivery of possession was. 
effected was harvested and the decree- 
holder admitted that the crop was re- 
moved by the Raja inasmuch as he had 
grown it previous to the delivery of pos- 
session. This incident is only important 
inasfmuch as the Courts below have held, 
and perhaps rightly, that tho Raja would 
not have allowed the deoroe-holder to- 
grow the paddy crop thereafter in the 
following Asarh i. e., June or July 1924„ 
tho subject-matter of tho present case 
under 8. 426. The decree-holder Rames- 
war Bhagat put the decree again inta 
execution on the 27th November 1924, 
and got the notice served on the 8th 
June. The judgment-debtor filed an- 
objection on the 8th July 1925, which is. 
still pending. It is obvious from the 
above account of the two ^ execution pro- 
ceedings, as well as from the various 
orders passed in the last execution case, 
that the Raja is strenuously opposing the 
delivery of possession of the property to 
the decree* holder Rameswar Bhagat 
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oertainly he wonld not have allowed him 
to grow the crop in question.. So far, the 
finding ^of the Court, ♦below, is; correct. 
The question then Us whether l^lneswar 
Bhagat committed any mischief « in re- 
moving the crop in question which was 
grown by the judgment-debtor, the Raja 
of Ranka. The Magistrate convicted the 
accused upon the following finding : 

I find that there is overwhelming evi- 
dence to show that the paddy belonged 
to the Raja of Ranka and the three accused 
forcibly cut it when it was not suffi- 
ciently ripe and the prosecution has fully 
proved the case against all the three 
accused. ** 

This finding has been upheld by the 
lower appellate Court and certainly the 
accused persons would have been guilty 
if the crop in question belonged to the 
Raja of Ranka. It was no doubt grown 
by him but, it did not belong to him. 
The decree of the High Court, which was 
confirmed by the Privy Council, adjudica- 
ted upon the right and title of the decree- 
holder in the land in Gurturi. It has 
been declared that the lands belonged to 
Rameswar Bhagat and. that the Raja of 
Ranka is a mere trespasser. The decrees 
have further held that Rameswar Bhagat 
is entitled to the mesne profits of the pro- 
perty which is the lands in Gur.turi. 
Cl. 12 of S. 2 gives the definition of 
**mesn6 profits** thus : 

Mesne profits of property means those 
profits which the person in wrongful 
possession of such property actually re- 
ceived or might, with ordinary diligence 
have received therefrom, together with 
interest on such profits, but shall 
not include profits due to improvements 

made by the person in wrongful posses- 

»• 

43ion. 

The Raja of Ranka being a trespasser 
has no right either to the lands or to the 
profits thereof, namely, the crops which 
he might raise thereon. If he raised 
the crops the benefit of it would go to the 
decree- holder. Therefore the crop raised 
by the Raja in law does not belong to 
him but belongs to the decree-holder 
Rameswar Bhagat. 

It is concluded that no mischief is 
committed by a person with respect to 
damage done tq his own property. Under 
8. 425 mischief must be done to the 
property belonging to another person, but 
where a person’s right is declared by a 
civil Court' he commits no mischief by 


damaging the property. Here nq loss 
can be caused to the Raja of Ranka ; for 
be can .always . ask the Court in ; which 
«the execution is pending to .take into acr 
count the paddy , which has h^Cn removed 
by the petitioners., Jackson, J, in the 
case of Empress v. Rajeoomar Singh (l) 
observed as follows : 

“ Now it is clear from the decision of 
the civil Court, which was then in force, 
that Shama Churn Lahiri was not at 
that time legally entitled to have those 
bamboos put together in that place in the 
form of a naubutkhana, and consequently 
there was no causing of wrongful loss in 
the act done by the accused i)ersons. ** 

The principle laid down in the case of 
Parmestoar Singh v. Emperor (2), may he 
applied to the case in hand. The autho- 
rities upon the question were discussed 
by me in the case of Bam Kishun Singh v. 
Emperor (.3). I field there : 

“ A rightful owner is entitled to phy- 
sically turn out a trespasser or one trying 
to infringe upon his right. A person 
exercising this right should, however, not 
use more force than is reasonable to 
defend his possession from a trespasser. ** 

In the present case the petitioners are 
not alleged to have used any force. They 
went quietly and cut away the crop in 
(luestion. It is not incumbent upon the 
decree-holder to obtain possession qf the 
property through Court, If he can turn 
out the judgment-debtor peacefully with- 
out using unnecessary force he will save 
the trouble of going to the executing 
Court. It is only when a decree- holder 
finds that it is not possible for him with- 
out breach of the peace to obtain posses- 
sion of the property or properties decreed 
in his favour in the civil Court that he 
resorts to execution proceedings. 

The dispute at best, between the parties 
is of civil nature wherein the appropria- 
tion of rent by the judgment debtor from 
the tenants as well as the appropriation 
of profits from the bakasht lands will all 
be taken into account in determining the* 
amount of mesne profits that thh judg- 
ment-debtor is liable to him for the* 
period during which he was in wrongful 
possession of the property. It is wrong in 
principle to punish a person who obtains 
a decree from a civil Court after contest 

(1) [1877] 3 Cal. 578=1 o7l7r. 862. 

0) [1911] 88 Cal. 180=15 C. W. N. 224=11 
Or. L. J. 682. 

(3) A. I. H. 1922 Patna m. 
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for his trying to recover possession of the 
property without using force. The wrong 
is done by the judgment-debtor who still 
oHngs to the property in spite of the 
decree of the Courts against him and not 
the decree-holder who tries to recover 
possession of the property decreed to him 
without resorting to force. 

The application is allowed. The rule 
is ihade absolute and the conviction and 
sentence of the petitioners are set aside 
The hue, if realized, will he refunded. 

Application allowed 
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Jwala Prasad, J. 

{Sheikh) Abdul (rhaffar and another - 
Appellants. 

, 

F B. DowniiKj and othos —BtO'ipoiv 
dents. 

Ee)fovonco in Api>eal No. Idd ol 1922, 
from oiiginal decree to the Taxing Judge, 
Decided on i7th November 1925. 

Cow t- fees A(f 6V/i 2, /;/. 1C — Wntfen 
yowet of appobitvicnf filed eecn Of/abanisUf 
be i^famped. 

The po\>cr of .ippointment in ^vrltlng hied 
vu ad\ocnte, "sv bother hois a barnstor or not. 
autiiorjzing him to ina1»o or do any appoa ranee, 
application or act on bahalf of his client, would 
requu'o a Court-foe pavable upon a vakaLitnama 
as prescribed in Art. 10, Scb. ‘2, of the Act 

[P 249 0 Ij 

sS Niaviatullah —for Appellants. 

fj N. Singh — for the Crown. 

Judgment.-“This is a rofoionco to 
me as a Taxing Judge under 8. 5 of the 
Indian Court-fees Act. The question 
is whether a particular document requires 
an> stamp. The document is a letter 
of appointment given by two persons, 
Sheikh Abdul Ghaffar and Sheikh Abdul 
Tabbar, appellants in First Appeal 
No. 135 of 1922 i^ending in this Court, 
to Mr, S. M. Naimatullah, Barrister-at- 
law; who has been enrolled as an 
.\dvocate of this Couvt. The letter of 
appointment runs as follows 
I Dear Sir, 

“ I/we hereby api)oint you to act and 
plead on my/our behalf in the above-noted 
case and to make or withdraw, all 
deposits that may have to be made or 
withdrawn on my/our behalf in connexion 
with the said case.'* It bears the 


•following heading ; F. A. No. 135 gf 
1923, Sheikh Abdul Ghaffar (Appellant- 
Respondent) V. F. B, Downing (Besponr 
dent — Opposite Party).” 

This is in accordance with the Noti- 
fication No. 67, dated the If th September 
1925, published in the Gazette on tho 
7th October 1925, which runs as fol- 
lows : 

* “ Notwithstanding anything contained 

in 0. 3, R, 4 (3) of the First Schedule of 
the Code of Civil Procedure, 1908, no- 
advocate shall be entitled to make or do- 
any appearance, application or act for 
any i)erson unless he presents an appoint- 
ment in writing, duly signed by such 
person or his recognized agent or by some 
other agent duly authorized by power-of- 
attorney to act in this behalf ; or unless 
he is instructed by an attorney or pleader 
duly authorized to act on behalf of such 
person.’' 

Previous to the aforesaid notification 
no advocate who was a barrister was- 
required to present any document em- 
powering him to act by virtue of 
Cl. (3) of R. 4 of 0.3 of the Code 
of Civil Procedure. The first clause of 
that rule requires that the appointment 
of a pleader to make or do any ap- 
pearance, application or act for any person 
shall be in writing and shall be signed 
b> such person or by his recognized 
agent or by some other person duly 
authorized by power-of attorney to- 
act in this behalf. The word “ pleader.” 
is defined in S. 2, Cl (15), Civil P. 0.^ 
as “ any person entitled to appear and 
plead for another in Court, and includes 
an advocate, a vakil and an attorney of a 
High Court.” Therefore, in order to 
exempt an advocate from the necessity 
of filing his appointment by his client 
in writing, 01. (3) of R. 4 of 0. 3 
was 'enacted. The effect of the recent 
notification referred to above is -to 
disiJense with 01. (3) of B. 4 and 
an advocate has now to file his appoint- 
ment in writing as any other legal 
practitioner in the High Court. The 
appointment is for the purpose of 
authorizing him to make or do any 
application or appearance or act on 
behalf of a suitor in this Courts R^ 1 
of O. 3 enacts any appearance, applica- 
tion or act in or to any Court, required 
or authorized by law to be made or done 
by a party in such Court, may^ except 
where otherwise expressly provided by 



Abduii Ghaffau V. ii\ B. Downing (Jwala Prasad, J.) Palaa 247 


1926 

any law for the time being in force, be 
made or done by the party in lierson 
•or by his recognized agent or by a pleader 
duly appointed to act on his behalf.*’ 
The subsequent rule defines “ recognized 
agents ” as including amongst others, 
persons holding power-of-attorney. 
authorizing ‘ them to Jake and do such 
appearance or applications or acts on 
behalf of such parties. Therefore the 
letter of appointment authorizing an 
advocate to make or 'do appearance or 
application or act on behalf of any party 
in a litigation in this Court is a power- 
of-attorney. It is distinguishable from a 
power-of’attorney given to one who does 
not belong to the legal profession 
inasmuch as an advocate is a pleader 
within the meaning of the term as defined 
in the Code of Civil Procedure. The 
letter of appointment being a power-of- 
attorney is not a document exempted 
from payment of stamp duty ; for all 
powers-of- attorney are chargeable to duty 
whether they come within the definition 
of a power-of-attorney given in Cl. 21 
of S. 2 of the Stamp Act or are powers- 
of-attorney which go by the spf-cial nanio 
of vakalatnamas or mukhtarnam is. The 
former are chargeable with duty 
prescribed in Art. 48, Sch. 1 , of ti'.e Indian 
Stamp Act and the latter under Act 10, 
Sch. 2, of the Court-fees Act. I’hero 
can, therefore, be no doubt that the 
letter of appointment in 'question in the 
present case filed by Mr. Naimatullab 
and for the matter of that any similar 
power-of-attorney called by whatsoever 
name filed by an advocate, whether he 
is a barrister or not, must bear a stamp 
duty. Formerly the barrister-advocates 
were exempted from filing their appoint- 
ment in writing and therefore there 
could be no question of their payment 
of any duty ; but since they are now 
required to put in their appointment in 
writing for the specific purposes of 
making ^ or doing any appearance, 
application or act on behalf of any 
suitor in this Court or in the Courts 
subordinate to this Court the letter of 
appointment must be stamped with duty. 
Under the old rules also the power-of- 
attorney in question was chargeable 
with duty ; for it authorizes Mr. Naimat- 
ullah to withdraw deposits in Court 
on behalf of his client. 

It was ruled long ago by Sir Edward 
Chamier, 0, J., that if a barrister wanted 


to perform the functions of a pleader b^ 
must file a vakalatnama : vide letter 
No. 5306, dated the 15 th August 19 17^^, 
from the Registrar of this Court to the 
Registrar of the Circuit Court, wherein 
it is stated that counsel must file a. 
written authority similar to that required 
from vakils to enable him to withdraw 
money. In the case of LaurentiuB 
EkJca V. Dukki Koeri (l), I have referred 
to the case of Mr. Miara, a barrister- 
advocate of this Court, practising at 
Cuttack. He applied for refund of 
money on behalf of his client and filed 
a petition under his own signature with- 
out filing a vakalatnama. The learned 
Chief Justice observed that if Mr. Misra 
wanted to perform the functions of a 
pleader he must file a vakalatnama. 
This view has been maintained in this 
Court in several cases and a practice has 
been established of not allowing refund 
of money to an advocate unless he is 
especially authorized in that behalf and 
files duly stamped vakalatnama. The 
stamp law requires that a refund of 
money can only be made to a i)ersop 
holding a power-of-attornoy duly stamped 
from the person on whose behalf with- 
drawal is sought. Therefore, in so far as 
the letter of appointment in question 
authorizes Mr. Naimatullab to withdraw 
deposits on behalf of his client, it is 
chargeable with a Court-fee prescribed for 
a vakalatnama under Art. 10, Sch. 2, of 
tlie Court-fees Act irrespective of the 
notification in question. The power-of- 
attorney authorized Mr. Naimatullab to 
act in the appeal on behalf of his client 
and the object of the Taxing Officer in 
referring the case to me is for the pur- 
pose of having a decision upon the general 
question whether a power of appointment 
which authorizes an advocate to act, 
who is a barrister or not, should be 
stamped as a vakalatnama under Art. 10, 
Sch. 2, of the Court-fees Act ; for he says 
that the question is one of importance and 
is likely to be raised frequently until the 
matter is finally decided. The general 
question is whether a power of appoint- 
ment, which authorizes an advocate of 
this Court to make or do any appearance, 
application or act on behalf of his client, 
should be stamped as a vakalatnama 
under the Court-fees Act, The recent 
notification requires an advocate of this 

Court . w hether he is a barrister or n ot 

(1) A. I. B. 1926 Patna 73. 
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to file a power of appointment in writing 
for the purpose of acting, appearing or 
making application on behalf of his client. 
I have already held that such a power 
of appointment must bear a stamp as a 
power-of-attorney either under Art. 48. 
Sch. 1, read with 01. 21, 8. 2 of the 
Stamp Act or as a vakalatnama or mukh* 
tarnama under Art. 10, Sch. 2, of the 
IndiAn Court-fees Act. 

It was held in the Full Bench case of 
Parmanand v. Sat Prasad (2) that a 
document purporting to authori;5e the 
person in whose favour it was executed, 
who was not a certificated mukh tar or 
pleader, to appear and do all acts 
necessary for the execution of a decret) 
of a Court, outside the United Provinces, 
which had been transferred to a Court 
in those Provinces for execution, reciuired 
to be stamped as a j;x)wer-of attorney 
with a one-rupco stamp and not as a 
vakalatnama or mukh tarnama. To the 
same effect is the Full Bench decision 
of the Madras High Court in a Eeference 
under S. 46 of the Indian Stamp 'Act ^ 1879 
(8). The distinction drawn is based on 
the ])rinciple that a pleader should 
file a power ‘of ‘attorney called mukh tar- 
nama or vakalatnama as ])rovided 
for in Art. 10, Sch. 2. of the Court- 
fees Act ; whereas any person who 
is not a pleader may file . a power-of- 
attorney as f)rovided for in the Stamp 
Law. 

Now the word “ pleader” as defined 
in S. 2, Cl. IT) of the Code of Civil Pro- 
cedure, includes an advocate, a vakil and 
an attorney of a High Court ; and his ap- 
pointment to make or do any appearance, 
application or act for a suitor, will, for 
the purpose of R. 4, 0, 8. Cl. (1), be an 
appointment of a pleader. Inasmuch as 
the appointment in writing of a pleader 
under R. 4, O. 3, requires a fee prescribed 
for the ix)wer-of-attorney known by the 
name of vakalatnama in Art. 10 of 
Sch. 2 of the Court-fees Act, a similar 
power of appointment in writing filed by 
an advocate, whether he is a barrister 
or not, will also require a stamp pres- 
cribed for a vakalatnama. It is contended 
that the word “ vakalatnama ” ap- 
plies to a power-of-attorney given to a 
vakil and consequently a iX)wer-of- 
attorney given to an advocate would not 
come under the word “ vakalatnama ” 

(2) [1911] 88 All. 487=8 A. L. J. 878. 

(3j [1886] 9 Mad. 358 (P. B.). 


mentioned in Art. 10, Sch. 2, of the 
Court -fees Act. 

Reference has been made to the Legal" 
Practitioners Act which recognizes three 
classes of practitioners called vakils, 
pleaders and advocates ; and it is said that 
the word “ vakalatnama used in the 
aforesaid Art. 10 of the Court-fees Act 
refers or ly to the power-of-attorney filed 
by a vakil and not to a power-of-attorney 
filed by an advocate. The argument 
ignores the fact that the pleaders of the 
subordinate Courts, who are not vakils in 
the special sense of the term as not being 
entitled to practise in the High Court, 
are also required to file vakalatnamas for 
which a fee is payable as prescribed in 
Art. 10, Sch. 2, of the Court-fees Act, 
The word “ vakil ” used in Art. 10 does 
not, to my mind, refer to the special 
class of practitioners known as “ vakils.” 
It is a vernacular word and connotes in 
English a document which authorizes one 
person to represent another. The word 
“ vakil ” itself means an agent or repre- 
sentative authorized to conduct any 
business on behalf of another i)erson ; and 
in the Muhammadan law, persons who 
conduct marriages on behalf of the 
principals are called vakils. Persons who 
conduct a case in Court for another came 
subsequently to be called vakils and such 
agents were recognized in the Law Courts 
prior to the establishment of the British 
Courts in India and any pleader practi- 
sing in the lower Courts even now is 
popularly called a vakil though he is not 
a vakil in the special sense of the term 
which applies only to one entitled to 
practise in the High Court. The word 

pleader, ” as used in the Code of Civil 
Procedure, includes a “ a vakil ” and an 
“ advocate, ” and in the Government of 
India Act, S. JOi (d), a vakil is described 
as a pleader of a High Court. Art. 10 
of the Court- foes Act uses the word 
“ vakalatnama ” as meaning a power-of- 
attorney executed for the conduct of any 
case in a Court, and its various provisions 
indicate that the word “ vakalatnama « 
relates to a power filed by a legal 
practitioner to conduct a case on behalf 
of a suitor irrespective of the class to 
which that legal practitioner belongs. 
The word “ vakalatnama ** there refers 
to a power-of attorney filed by a pleader 
as used in the Code of Civil Procedure, 
S. 2, 01. 15 and O. 3, R. 4. Therefore 
a power-of-attorney filed by an advocate 
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muld also oome under the oabegory 
3f vakalatnama mentioned in Art. 10 
of the Court-fees Act, when it authorizes 
%n advocate for the purpose of conducting 
a case to make or do any appear** 
ance. application or act on behalf of his 
client. 

I, therefore, hold that the power of ap* 
pointment in writing tiled by an advocate, 
whether he is a barrister or not, autho- 
rizing him to make or do any appearance, 
application or act on behalf of his client, 
would require a Court- fee payable upon a 
vakalatnama as prescribed in Art. 10, 
Sch. 2, of the Act. 

Order accordingly. 
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Jwala Prasad, J. 

Gangadhar Misra — Plaintiff — Appel- 
lant. 

V. 

Bani Debendrabala Dasi — Defendant — 
liespondent. 

Reference, Decided on 20th Ootobei* 
1925, made by the Taxing Officer, 
•Cuttack. 

Court Fees Act, S. 7 {tv) [c]— -Declaratory .suit — 
Plaintiff obtaining adlnierim injunction in lower 
Courts hut losing the suit and In appeal seeking 
same relief — Ad Interim prayer brings the case 
under Cl. ic). 

Where in a declaratory suit the plaintiffs ob‘ 
tallied an ad interim injunction in the lower Court 
but there they lost the case and in appeal sought 
reliefs which they had sought in the first Court; 

Held ; that tho ad interim prayer is a substan' 
\jial prayer which makes the relief a consequential 
one bringing the case within S. 7 (iv) (o). 39 Cal. 
704, Bel. on. [261, C, 1] 

The facts are stated in the Order of 
Reference by the Taxing*Officer as follows- 

This Court-fee matter arises out of an 
appeal by the plaintiffs. The suit was 
brought on the footing that they were the 
•tankidars of mouza Pratap Ramchandra- 
pur with its two independent off-shoots of 
Bakshibad and Dianbad and that as such 
they were entitled to realize rents from 
their ‘**khatak *’ or subordinate tankidars 
the defendants numbered 4 to 187. The 

peskash jama ( or tanki revenue ) of 
the mauzas was to be paid to Government 
not direct, but through the zamindars, 
Defendants 1 and 2, who, however, accord- 
ing to the plaint fraudulently got them- 
selves recorded in the Settlement khe- 


wats as having “ khas dakhali ** or direct 
zamindari rights in the .mauzas. These 
dakhali rights were also affirmed by the 
revenue Court in a suit, No. 1313 of 
1917-18, brought by the zamindars, 
against the appellants and some of the 
subordinate tankidars, for the rents of 
Bakshibad and Dianbad. The zamindars 
also brought a similar rent suit, No. 1866 
of 1923-24, regarding the parent mauza 
of Pratap Ramchandrapur. According to 
the plaint, this is what led to the insti- 
tution of the suit ; and the prayers made 
were : (ka) that it be declared that De- 
fendants 4 to 187 have no relationship 
of landlord and tenant with defendants 
1 to 2 bub are “khatak^* tankidars under 
the plaintiffs and have been paying the 
“ tanki jama*' to them ; and (kha) that a 
decree may be passed awarding to the 
plaintiff such other reliefs as they may be 
entitled to. There was also a prayer for 
the costs of the suit with future interest, 
but that will obviously not affect the 
category or valuation of the suit and can 
be left out of account. 

The plaintiffs valued the suit at 
Rs. 11,000 for jurisdictional purposes, 
and they paid a Court-fee of Rs. 15 on the 
ground that the suit was one for a de- 
claration pure and simple. They valued 
the appeal in the same way and paid the 
same Court-fee on it. The Stamp Repor- 
ter objected that this wa-j nob a pure 
declaratory suit, since a cloud having been 
cast on their title, the appeal, like the 
suit, sought in effect to get rid of that 
cloud and clear up the title and posses- 
sion of the plaintiffs-appellanbs. On the 
authority of the two Patna cases Harna- 
ray an v. Siiresh Pandey (l) and Rachhya 
Haul V. Mt. Chandoo (2), he considered 
that the appellants ought to pay an ad 
valorem fee on the market-value of the 
mauzas in dispute. This view was not 
accepted by the appellants, and the 
matter was thus referred to me under 
S. 5 of the Court Fees Act, The learned 
vakil for the appellants has contended 
before me that the appeal, like the plaint, 
has been properly stamped, for the rea- 
sons given by the learned Subordinate 
Judge in dealing with Issues 4 and 3. He 
has also urged that if ad valorem fees be 
held payable, the valuation should be 
made, on the lines of S. 5 (v) of the Act, 
at ten times the amount annually 

(1) [19313 68 ]L. 0.1»037 

(2) A. I, R. 1928 Pat. 113. 
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payable to Government for these mauzas, 
lying as they do in a ternporarilysefctled 
estate. 

I desire to refer at the outset to some 
confusion that seems to have occurred 
owing to the way in which the plaint has 
been framed. The Stamp Reporter thought 
that relief was prayed for in respect of 
two mauzas ( Bakshibad and Dianl)ad ) 
only ; and the learned vakil for the ap- 
pellants also was unable to tell me why 
exactly the third and parent mauza 
( Pratap Ramchandrapur ) had been 
brought in. A careful perusal of the plaint, 
with particular reference to paragraph 18 
shows that relief was prayed for in res- 
pect of all the three mauzas. The result 
is that the deficit, if any, will have to be 
calculated with respect to all the three 
mauzas. 

Turning now to the contentions before 
me, the first que-jtion is whether the suit 
can be properly regarded as a declaratory 
suit within the meaning of Art. 17 (iii) 
of the second schedule of the Act. The 
learned vakil for the appellants adopts 
the reason given by the learned Subordi- 
nate Judge lor answering this question in 
the affirmative ; and that reason is that, 
being in joint possession, tho plaintiffs 
could not consistently have i)rayed for 
any relief but the declaration that they 
are entitled to realize tlie tanki rents 
from the subordinate tankidars. But Baj 
Krishna Dey v. Bipin Behari Dey (3) is’an 
example of a case where a suit brought 
for a declaration that the plaintiff was 
ahebait, notwithstanding an entry in the 
collectorate register that he was joint 
with tho defendant, was held to be not a 
pure declaratory suit. It is true that in 
that case tho plaintiff has to add a pra- 
yer for consequential relief on an objec- 
tion made by the defendant under S. 42 of 
the Specific Relief Act ; but even so, the 
case is a complete answer to the conten- 
tion that in the present cise the plain- 
tiffs could not have asked for any hut a 
declaratory relief. Objections under S. 42 
of the Specific Relief Act are, however, 
matters for the Court and nob for the 
Taxing Officer, as the learned vakil has 
rightly urged before me. But is it quite 
correct to say that the plaint in the pres- 
ent case did really ask for any other 
relief ? In the first place, there is that 

(8) [1913] 40 Cal.~2l6^7 C. . W. N, 

C. L. J. 194. 
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prayer (kha) for such other reliefs as the 
plaintiffs may be found entitled to ; and 
it seems to me that the prayer does not* 
cease to be a prayer for further relief 
merely because it is couched in general 
terms. Secondly, the plaint is unmistaka- 
bly designed to reduce the three mauzas 
into the possession of the plaintiffs to the 
exclusion of the zamiiidars, and almosfi 
inevitably foreshadows an injunction in 
respect of the rent suit of 1923-24 
brouglit by tlie zemindars. This view is 
confirmed by the fact that, during the^ 
progress of the suit the plaintiffs actually 
moved for and obtained such an injunc- 
tion and as far as can be gathered from 
the order-sheet of the suit, the provi- 
sional injunction issued by the learned 
Subordinate Judge is in force at the pres- 
ent moment. In a somewhat similar 
case Deokali Koer v. Kedar Nath (4), the 
first two i)rayers, which were for declara- 
tory reliefs, were followed by a prayer 
for any other relief “ which the Court 
may find the plaintiff entitled to.” The 
declarations souglit wore found to be not 
warranted by S. 4 2 of the Specific Relief 
Act. bub before coming to the conclusion 
that the suit was nob one “ to obtain a 
declaratory decree “ where no consoquen* 
tial relief is j)rayed ” Jenkins, 0. J., 
observed tliat ‘ the third prayer ex- 
pressly seeks relief, though it is general in 
its terms.” In confirmation of the view 
apparently, tliat consequential relief was 
lu’ayed for in that case, his Lordship 
proceeded to refer to the interim injunc- 
tion obtained l)y the plaintiff, and re- 
marked that an injunction is consequen- 
tial relief. Were it not for the fact that 
Deokali s case (4) can, not altogether 
witlioiit force, be distinguished on the 
ground that tho declaration sought in the 
present case is substantially warranted 
by S. 42 of the Specific Relief Act, I 
should liave considered myself bound on 
the authority of that ruling to hold that 
the present is not a suit within Ai'ticle 
17 (iii) of the second schedule of the 
Court Fees Act. Coming to the second 
contention ou behalf of the appellants, it 
seems clear on the authorities that in the 
face of the prayer for the declaration, the 
present suit cannot be regarded as one for 
possession within S. 7 (v) of the Court 
Fees Act : vide Harihar Prasad Singh v. 
Shpam Lai Singh (5), Dhakeswar Prasad 

4) [1912] 39 Cal. 70^=16 C. W.”N^'83«. 

5) [1918] 40 Cal. 616. 


Gangadhak V. Debendsabala (Jwala Prasad, J.) 
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Singh v. Jivo Chaudhury (6), Ugramohan 
V* Dachoni Prasad {7),Shama Prasad Sahi 
y Sheoparsad Singh (8) and Khetramohan 
Mahapatra v Ganeih Lai (9). 

. I am. therefore, inclined to hold that 
the present suit comes under S. 7 (iv) of 
the Court Fees Act, which provides for 
suits “ to obtain a declaratory decree or 
order where ccnsequential relief is 
prayed, ” and as the plaintiffs ( with 
whom I am at present concerned in their 
capacity of appellants only ) seem to be 
seeking relief in respect of all the three 
mauzas, they ought, in my opinion, to pay 
ad valorem fees on Rs. 11,000, tlieir own 
valuation of the subject-matter of the 
suit and appeal. But I have not been 
able to find any direct authority for or 
against my view. There are reported 
decisions in which it has been laid down 
that we ought not to look beyond the 
plaint in determining Court-fees, but the 
contrary seems to have been done and 
the object and effect of plaints considered 
in several other reported cases. The 
questions that arise for decision in the 
present Court-fee matter are ; 

(1) Whether a general prayer for relief 
such as is found in (kha) in the present 
case, will suflioe to convert what would 
’otherwise be a declaratory suit into a suit 
within S. 7 (iv) (c) of the Court-fees Act ; 
and 

(2) Whether such a general prayer for 
relief, taken with the interim injunction 
subsequently obtained by the plaintiffs, 
will have that effect. 

These questions are of general import- 
ance, in my opinion, and must, therefore, 
be referred for decision under S. 5 of the 
Act. Let the papers be therefore, placed, 
before the Taxing- Judge at Patna for a 
final decision under S. 5 of the Court 
Fees Act. 

Jwala Prasad, J. — This is a reference 
made by the Registrar of the Cuttack 
Circuit Court relating to revenue. 

The plaintiffs-appellants must i)ay ad 
valorem Court-fee under S. 7 (iv) (c) of the 
Court-Fees Act. Two reliefs are sought 
for in the plaint, (ka) that it be declared 
that Defendants 4 to 18 B have no rela- 
tionship of landlord and tenant with 
Defendants 1 and 2, but are “ khatak 
taukidars under the plaintiffs and have 

[1918] 3 Pat. L. J. 448. 

(7)UyiO] 6 Pat. L. J. 339. 

8) [1920] 5 Pat. L..J. 394. 

9) f 1921] 6 P. L. J. 101=2 Pat. L. T. 607. 
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been paying the “ tanki jama " to them ; 
(kha) any other reliefs to which the 
plaintiffs may be entitled may be granted 
to them. The third prayer is for costs 
which may be ignored. 

The general relief contained in (kha) does 
by itself subject the plaint to the liability 
of ad valorem Court -fee inasmuch as such 
a prayer is almost customary arid being 
vague and indefinite is never deemed to 
be a substantial relief. The prayer (ka) is 
couched in terms that would make it 
declaratory but the plaintiffs have ob- 
tained an ad interim injunction in the 
lower Court which still subsists. The 
plaintiffs have lost the ca^e and in appeal 
seek reliefs which they had sought in 
the first Court. The ad interim prayer 
is a substantial prayer which makes the 
relief a consequential one bringing the 
case within S. 7 (iv) (c) of the Court Fees 
Act. In the case of Krishna Das v. Ilari 
Charan (iO) the plaintiff* bad described 
the suit as one for declaration of title 
with consequential relief, although the 
relief was in the nature of a declaration 
only. Therefore there was no dispute 
as to the category in which the suit fell. 
But the case of Deokali Knor v. Kedar 
Nath (4) lends strong support to the view 
which I have taken. In ♦that case there 
was no specific prayer in the memoran- 
dum of appeal for an interim injunction 
and there was, as in the present case, 
only a prayer for declaration of plain- 
tift*’s title. But in that case, as in the 
present, there was an interim injunction 
in the Court below on the application 
of the plaintiff and that was construed 
by Sir Lawrence Jenkins, C. J., as bring- 
ing the case within S. 7 (iv) (c). 

• The questions put in the reference are 
answered as above and the plaintiff is 
bound to pay ad valorem Court- fee. 

Order accordingly. 

' (10; [1911] 14 C. L. J. 47=16 0. W. N. 823. 
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Ross, J. 

Krishna Chandra Gauntia — Defen-^ 
dant — Appellant. 

v. 

Baja Mahahu ) — Plaintiff — Respon- 
dent. 

Second Appeal 1^. 26 of 1924, Decided 
on 29th July 1924. 
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Court Fees Act (187.0), 8. 7 • f on ponses- 

I ' I 

Where the lihit in one for poi^se^sioh- of land 
after determination of the qiieBtion. of' title and 
the title is gone into, the case falls within 8. 7 
(v) and the Court Pei is payable on the market- 
value of the land : 27 Mad. L. J, 416; 24 C. W. N. 
161, FoU. ; 17 C. W. N. 120, J)ist , ; 16 C. L. J, 
376. Expl. [P. 263, C. 1] 

Facta are stated in the order of 
the Taxing Officer as follows : 

This is a Court* fee matter, arising out 
•of a suit instituted by the respondent for 
declaration of title, as an occupancy raiyat, 
to and recovery of possession of 9*31 acres 
of gounti raiyat i land. According to the 
plaint, the ap];)ellant had first settled the 
•disputed land with the plaintiff-respon- 
dent on a'h annual rental of four purugs 
of paddy ; and liad later on agreed to 
settle the land with the plaintiff in per- 
petuity for a nazarana or salami of 
Rs. 300 ; but had afterwards dispossessed 
him and succeeded against him in a pro- 
ceeding under 3. 145 of the Criminal 
P. 0. For the purposes of the Court-fee 
and the jurisdiction, the suit was valued 
under S. 7 (v) (b) of the Court Fees Act 
at five times the annual rental of Rs. 3 
(which was taken to bo the equivalent of 
the four purugs of paddy). The first 
Court decreed the suit ; and the defendant 
appeals to this Court, after an unsuccess- 
ful appeal to the lower appellate Court, 
and has, on both occasions, valued the 
appeal in the same manner as the res- 
]X)ndent valued the suit. The Assistant 
Registrar as Stamp Reporter would treat 
the suit as one, not under S. 7 (v) (b), 
but under S. 7 (iv) (o), of the Court B'ees 
Act, and would assess the Court-fee in 
each Court on Rs. 300, taking this amount 
as a minimum for the market-value of 
the disputed land since the plaintiff hS.d 
set up a settlement on a salami of that 
amount. If this be correct there would 
be a deficit of Rs. 26-6-0 in the Court-fee 
on the plaint and, if that should bind the 
appellant, also on each of his two appeals. 

It has, however, been urged on behalf 
of the appellant that S. 7 (iv) (c) cannot 
apply as against him, because the decree 
of the first Court, which is all that he is 
interested in getting upset, shows that 
no declaration was treated as sought and 
none wasgi ven either : Eamakrisixna Reddi 
V. Kotta Koti Reddi (l) and Haidari 
Begum v. Gulzar Bano (2). I am inclined 
to accept this contention as sound. 

(1) [1907] 80 Mi\d. 98=16 M. L. J. 468 (P. B.). 

(2) [1914] 86 All. 822=12 A. L. J. 481. 


It has been further urged that the suit 
being one between landlord and^ tenant 
for recovery of possession of land ^ from; 
which the tenant-plaintiff had been dis- 
possessed, S. 7 (xi) (e), of the Court Pees 
Act, should be held to apply and the 
matter valued according to the rent of 
the preceding year, namely, four purugs 
of paddy. But S. 7 (xi) (e) speaks of a 
tenant being “illegally ejected** and 
these words have been held to differ in 
scope from the word “ dispossessed, *’ in 
Sundar Mai Marwari v. Murray (3). 
This interpretation was, however, not 
followed in Jamla Singh v. Kingsley (4), 
but this latter ruling does not bear on 
the Court Fees Act. I am thus inclined 
to think that the appeal must be valued 
not under S. 7 (xi) (e) but under S. 7 fv) 
of the Act. 

The learned vakil for the appellant 
has not been able to show me that if 
S. 7 (v) be held to apply, the matter 
comes within clause (a) or (b) or (c) 
of S. 7 (v). The valuation must, there- 
fore, be based on “ the value of the sub- 
ject-matter '' or “ the market-value of 
the land.” In order to avoid delay and 
cost of an enquiry on this point the 
learned vakil has agreed that Rs. 3(X) 
might, in the circumstances, be taken as 
the value of the subject-matter of the 
appeal. He has, however, asked me to 
refer to the Taxing Judge the question 
whether this matter is not governed by 
S. 7 (xi) (e) as a question of general im- 
portance, especially in view of the facts 
that Sunder Mai Manoari v. Murray (3), 
was not followed in Jamla Singh v. 
Kingsley (4), and there is no ruling of 
the Patna High Court on the point. 
Even if S. 7 (xi) (e) be held to apply, the 
taking of four purugs (l purug=7 maunds) 
as equal to Rs. 3 only is manifestly wrong 
and the learned vakil has — again to avoid 
delay and cost — agreed that the annual 
rent may be taken to be worth Rs. 50. 
Under the provisions of S. 5 of the 
Court Foes Act I direct that the matter 
be placed before the Taxing Judge for 
final decision. The points arising are : 

(i) Whether the suit falls under sub-S. 
(iv) (c) or (v) or (xi) (e) of S. 7 of the 
Court Fees Act 

(ii) Whether the appeal should be 

valued under sub-S. (iv) (o), (v) or (xi) (e) 
of 8. 7 of the Court Fees Act. 

m l912] 16 0. L. J. 876, 

1918] 17 0. W. N. 1201. 
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Rost, J. — No one appears in this case. 
The oases referred to on the question, 
whether the case falls within S. 7 (xi) 
(e) of the Court Fees Act or not, are not 
of much assistance. The decision in 
Sunder Mai Marwari v. Murray (3) 
really proceeded on another ground, 
namely, that the suit was not one bet- 
ween landlord and tenant only, but also 
between the tenant and other persons 
who claimed to have acquired an interest 
from the landlord. The construction of 
two words “illegally ejected” suggasted 
in that decision is obiter and does not 
appear to be a final decision. On the 
other hand in Jamla Singh v. Kingsley 
(4) there is a decision that illegal eject- 
ment is included in dispossession, but 
that was not a decision on the Court Fees 
Act. 

The decisions in Bala Sidanta v. Pcrw' 
mal Ghetti (5) and Pramatha v. Amiraddi 
(6) indicate that in a suit under S. 7 (xi) 
(e) of the Court Fees Act the Court will 
not try a question of title. The present 
suit is one for possession of land after 
determination of the question of title 
and the title was gone into. The ca^e 
in my opinion falls within S. 7 (v) of 
the Act and the Court fee is payable 
on the market- value of the land, i. e., 
Rs. 300. 

Eeference answered. 

*15)' U jT 475=1 L. W. 64L. 

(6) [1920] 24 C. W. N. 151. 
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Mullick and Kdlwant Sahay, JJ. 

Eamsunder Isser and others — Accused — 
Appellants. 

V, 

Emperor — Opposite Party. 

Criminal Appeal No. 158 of 1925, De- 
cided on 5th November 1925, against an 
order of the Sess. J., Darbhanga, D/- 29th 
August 1925. 

(a) Criminal P. C., N. 227 — Alteration of charge 
from 8. 436 to S. 436 read with 8. 149 does not 
fake away operation of notification requiring 
S'. 436 offence triable by jury— Trial of altered 
charge with assessors Is void— Criminal P. C. S, 269. 

Where by a notiflcation the Government had 
directed that in a particular district certain 
offences, including an offence under S. 436, 1. P. C. 
were to be tried by a jury and not with the aid 
ot a.HS88Sors, and the S. J., of that district upon a 
commitment of the accused with charge under 


S. 486 altered the charge to one under S. 149 read 
with S. 436 and tried the case with the help of 
assessors, 

Beld : that the trial was void as being without 
jurisdiotion. The trial of an offence under S. 149^ 
read with 8. 436 is a trial under 8. 436 as the 
Court must always first determine whether the 
offence under 8. 436 has been committed by an 
individual and next whether 8. 149 makes the 
participators responsible. Exactly same is the case 
with 8. 34. I. P. C. 

Held : further that the Sessions Judge ough 1 
not to have withdrawn the charge under 8. 486 
and substituted that under S. 149 read with 8. 486 
which put the accused under a disadvantage a^ 
they were deprivel of the right of trial by jury, 
the assessor’s opinion being less final on a question 
of fact than the verdict of a jury. [P. 254, 0. 1, 2] 

(6) Penal (lode, S. 149 — Quilt of principal Is 
guilt of participator and not a separate offence. 

It is truo S. 149 is an offe ice in respect of which- 
there has been participation. It prescribes a 
new set of conditions to which the section shall 
become applicable, but i i the end the guilt of 
the parson shall be the guilt attaching to the prin- 
cipal’s crime. [P. 284, 0. 1 

Hasan Imam^ B, N. Mitter, 0, N. 
MuJeerji and D. L. Nandkeolyar — for 
Appellants. 

IL Li, Nandkeolyaj — for the Crown. 

Facts . — The complainant alleged that 
the zainindar with the help of his ser- 
vants made an attack on his house and 
caused his hut to be set on fire. The 
tahsildar of the zamindar also made a 
cross-complaint that the complainant and 
his people wrongly rescued certain buffa- 
loes which were seized as they were 
found grazing and destroying some grass 
fields. The police found the complain- 
ant's case to be false and declined to send 
up the zamindar and his people for 
trial. 

Mullick, J. — (His Lordship after stat- 
ing facts the most important of which 
are stated above proceeded as follows.) 
The Bub-Divisional Magistrate, however, 
thought that there was a prima facie case 
and he directed a charge-sheet to be sent 
up against the five appellants and even- 
tually he framed charges under S. 436 
I. P. C. and B. 436 read with S. 109, 1. P. C., 
against the appellants and committed 
them for trial to the Court of Sessions. 

In the Sessions Court a curious pro- 
cedure was adopted. The charge framed 
by the Bub-Divisional Magistrate upon 
the evidence recorded by him as regards 
the offence of arson and abetment of 
arson was dropped and a new charge of 
which there had been no mention in the 
committing Magistrate’s Court was added 
at the suggestion of the Public Prosecu- 
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tor, namely, one under S. 149 read wifch 
S. 436, I. P. C. The alteration had an 
in)jx>rtant bearing upon the trial for 
in the Darbhanga district certain offences 
including an ofienco under S. 436 and 
Bjiecially enumerated in a notification 
l^ublished in the official Gazette on 11th 
September 1921, are triable by jury. 
All other offences remain triable by as- 
sessors. In the opinion of the learned 
Sessions Judge an offence under S. 149 
read with S. 436 not being an offence 
under S. 486, but a separate offence the 
accused could not claim the right of trial 
by jury. 

Therefore the first question that arisen 
is one of jurisdiction. Was the learned 
Judge right in holding that a trial for an 
offence under S. 149 read with S. 436 
and a trial for an offence under S. 436 
are trials for different offences so that the 
notification does not apply. It may he 
contended that neither S. 34, I. P. C., 
nor S. 149 create distinct offences and 
that they are merely rules of evidence or 
of common law which fix liability upon 
joint wrong-doers. On the other hand 
it may be argued that just as specific 
provision has ])oen made for abetments, 
attempts and conspiracies and they are 
treated as separate offences, so also does 
S. 149 create a distinct and separate 
offence and that the offence of one who 
participated is not the same as that of 
him who set fire to the house. Some 
support for this view might at first 
sight seem to bo furnished by the judg- 
ment of Jjord Sumner in Barendra 
Kumar Gosh v. Kmprror (l). Lord 
Sumner there speaks of S. 149 creating a 
specific offence and dealing with the 
punishment of that offence alone, but 
the learned Judge was there merely con- 
sidering the difference between S. 34, 

S. 149 and 8. 114 of the Penal Code and in 
particular whether any of these sections 
were redundant and how far they over- 
lapped. Ha came to the conclusion that 
although Ss. 34 and 149 overlap they do 
not wholly cover the same field, and as 
regards S. 114 his opinion was that it 
was evidentiary and not punitory. The 
observations of his Lordship do not affect 
bhe questions now before us. It is true 
S. 149 is an offence in respect of which 
there has been participation. It pre- 
scribes a new set of conditions to which 
(;he section shall become jbpplicahle, but 
(1) A. I. R. 1926 P. C. 1. 


Emperor (Mullick, J.) 

in the end the guilt of the person shall 
be the guilt attaching to the principaPs 
crime. Now when the notification of 
the 11th September 1921, declares that 
the trial of an offence under 8. 436 must 
be by jury and not by assessors, the as- 
sessors are incompetent to determine 
whether a certain set of facts constitute 
the offence. It follows that the disabi- 
lity continues where the inquiry is 
whether upon the additional set of facts 
widening the field of liability prescribed 
in 8. 149 the accused has rendered him- 
self punishable for the same offence. 
The trial remains a trial under S. 436, 
the Court must always first determine 
whether that offence has been committed 
by an individual and next whether 8. 149 
makes the participators responsible, and 
so it is with 8. 34 also. The trial in the 
present case was a trial for the offence of 
arson and by no stretch of argument can 
I })ersuade myself that the object of the 
notification was that while Amrit Gope 
would have been triable by a jury those 
who assisted in the prosecution of the 
common object of the unlawful assembly 
were triable ])y assessors, whose opinion 
was less final on a question of fact than 
the verdict of a jury. 

We cannot toll on the facts before us 
for what reason the alteration of the 
charges was made. It was o 2 )en to the 
learned Sessions Judge to add an alterna- 
tive charge, but I do not think that it 
was a i^roper exercise of discretion to 
withdraw the cliarge, which the commit- 
ting Magistrate thought to be proved and 
put the accused under a disadvantage by 
substituting another so that he might be 
deprived of the right of trial by jury. 

In my o])inion, therefore, the trial was 
held without jurisdiction and the question 
is whether we should order a re-trial. 
(His Lordship then dealt with the 
evidence and held that the circumstances 
disclosed did not justify conviction and 
that it was not necessary to order a re- 
trial and in conclusion set aside the con- 
viction). 

Kulwant Sahay, J.— I agree. 

Conviction s€t aside* 
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Dawson MihiEb, C. J., and 
Macphbrson. J. 

SitaBam Singh — Appellant. 

V. 

Khub Lai ^Respondent. 

Second Appeal No. 814 of 1924, Deci- 
ded on 27th May 1925, from a decision 
of the Sub-J., Patna, D/- 20th July 1922. 

Evidence Act, S, 32 — Admission by a Hindu 
widow regarding the existence of a loan cannot be 
split Into two but must be considered as a whole 
for ascertaining the purpose of loan. 

An adinisaiott by a Hindu widow that she bor- 
rowed a loan for a particular purpose cannot be 
split up into two parts making one part admissi- 
ble and the other inadmissible, but must b?. ad- 
mitted as a whole for the purpose of ascertaining 
the purpose and nature of the loan under S. 32. 

[P. 255, 0. 2] 

Manuk and S. Dciyal — for Appellant. 

Sultan Ah Iliad and S. N, Eai — for 
Respondent. 

Dawson-Miller, C. J. — In my opin- 
ion the matters in dispute in this case are 
•concluded by the finding of fact of the 
lower appellate Court. The suit was 
brought by the reversioners of Ramautar 
Singh against the mortgagees under a 
mortgage granted by his widow Dhan- 
wanti Kuer after his death to secure pay- 
iiront of a sum of Rs. 400. The UDrbgage 
hypothecated certain property which 
formed pxrt of the estate of her husband. 
That was in the year 1905. A suit was 
brought during the widow s lifetime hy 
lihe mortgagees on tlie mortgage. They 
succeeded in that suit and put up the 
property for sale in execution of the 
decree and themselves purchased it. The 
widow died in 1920 and the present suit 
was brought by the reversioners claiming 
to recover the property. 

The question for determination in 'the 
suit is whether the mortgagees were en- 
titled to a charge upon the whole estate 
or only upon the life-interest of the 
widow, and that again depends ’upon 
whether the sum borrowed was borrowed 
by the widow for purposes of legal neces- 
sity. The allegation of the defendants is 
that of the Rs. 400, Rs. 226 had been 
borrowed in order to pay for Dhanwanti’s 
husband's sradh. Rs. 174, the balance, 
was for the cost of litigation and main- 
tenance. The evidence shows that al- 
though the income of the estate was 
about Rs. 2,000 still, after her husband a 
4eath, Dhanwanti Kuer, the widow, was 
ninable to get the estate into her po ses- 


sion. Therefore it seems highly probable 
that she was in a position in which it 
might be necessary to borrow the money 
for her expenses. Both the trial Court 
and the Subordinate Judge on appeal 
found that the money was borrowed by 
Dhanwanti Kuer for purposes of legal 
necessity and that she was in need of 
money at the time. That decision, how- 
ever, has been challenged on the ground 
that the learned Subordinate Judge ad- 
mitted in evidence a statement of Dhan- 
wanti Kuer, who, as 1 have intimated, 
was dead at the time when the present 
suit was brought, made in a previous suit 
in the year 1908 in which she stated that 
she took a loan from Faujdar Singh and 
Sheoraj Singh to defray the expenses of 
the funeral rites of her husband. The 
learned Judge accepted that statement as 
admissible under S. 82, Cl. (3), of the 
Indian Evidence Act. It has been con- 
tended that the only part of that admis- 
sion contrary to her pecuniary interest is 
the fact that she took the loan and nob 
the remaining part that she took the loan 
for a particular purpose. J am nob able to 
agree to this proposition. I think the 
whole statement must bo taken in order 
to ascertain exactly what the nature of 
this loan was. There might be a differ- 
ence in her pecuniary liability, ‘certainly 
in tile liability of the estate she at that 
time represented if tlie loan was bor- 
rowed for necessary expenses or if the loan 
was borrowed for purposes which were 
nob to 1)0 regarded as necessary expenses, 
and I do not see very well how you can 
split up the admission into two parts. 
The whole thing works together and 
each part is necessary to explain, the 
other. This I think is the view which 
has been taken in dealing with cases of 
this sorb ever since the old case of Hig^ 
(lam V. Bidgtoay (l), which was decided 
in the year 1823. The learned Judge ac- 
cepted that statement which was nob ne- 
cessarily conclusive and nob necessarily 
binding upon the reversiqners but which 
I think he was entitled to accept as a 
corroboration of the defendant’s * story 
that in fact the money had been bor- 
rowed by Dhanwanti Kuer for purposes of 
legal necessity, and the further state- 
ment of one of the defendants himself 
that he had made enquiries at the date 
when the money was borrowed and he 
found that it was requir ed bv Dhanwanti 
^ (iT ti823J 2 Sm'. L. C. 848. 
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Kuor in order to pay for her husband's 
aradh. The learned Judge said : 

“ Having regard to the statement of 
Mt. Dhanwanti Kuer, above allu- 
(ied to I see no reason to doubt the evi- 
dence of these witnesses that Rs. 200 was 
borrowed by Dhanwanti for her husband's 
sradh. It is clear from her deposition 
also that litigation commenced soon after 
her husband's death.” 

That is really the only criticism which 
has been made of this judgment and it 
does not seem to mo that the criticism is 
a sound one. The mitter is concluded by 
the findings of fact and I do not think 
that the learned Judge took into consi- 
deration anv evidence which he was not 
legally entitled to considor. 

The appeal will he dismissofi with 
costs. 

Maepherson, J. —I agree. 

Appnal (lisjmsHed. 
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r)AWS()N-Mn/LE!l, G. J., AND 
M VCinCERSON, J. 

Amhika Prasad Singh — Assesseo. 

V. 

Commissioner for Inconui-ta.r, Bihar 
:\md Orissa — Opposite Party. 

Misc. Judicial Case No. 147 of 19:^1, 
Decided on LLth Juno 192“). 

Incomd'tav Act (LI o/ U)*2‘2). S. 14 (1) Ser- 
Ihn docs not ar>ply token atn<'mber rerelren hieovie 
from property not laved as joint properly. 

Tho whol3 obj )cb of tho s;)C'<tion in to oKcmpfc 
from taxation in tho haiula of an indiviflu il that, 
wliioh has already been taxed in the hands of th;- 
joint family as such. If, however, the individual 
rtjceives an income, aliunde from pr(»pi'rtv which 
has not b'en taxed, as that of a Ilmdu jv)int 
family, then it wo\il I appear that the provisions of 
S. 14 have no application whatever. ( P 250, C 2J 

7v. P. Jayasiaal and N. P. Prasad — for 
Assossee. 

Sultan Ahmad — for Opi>osito Party. 

Dawson-MIlIer, C. J. — d'his is a 
case stated for the opinion of the Court 
by the Incomo-taK Commissioner under 
S. ()6, sulrsoetion (j), of the Income-tax 
Act, 1922. 

The assesseo, Amhika Prashad Singh, is 
tdie father of the present proprietor of 
the 9-annas Tikari Raj. The asscssee Inis 
no interest in tliat jn-operty, hut his son, 
the proprietor, has been in the habit of 
making liim an allowance yeirly out of 
the proceeds of the proi)erty of the Tikari 
Haj. U|X)n that the assesseo has been 
assessed to income-tax and t}>e question 


which is submitted for our opinion in 
this case is formulated by the Income-tax 
Commissioner thus : 

‘‘ The question for the determination 
of the High Court is whether, when a 
man receives an annual allowance from 
his son out of a property which the son 
inherited from his maternal grandfather, 
this sum is exempt under the provisions 
of sub-R. (l)of R. 14 of the Indian 
Income-tax Act, 1922.” 

R. II, sub-R. (i), provides as follows : 

The tax shall not be payable by an 
assossee in respect of any sum which he 
receives as a member of a Hindu undivided 
family.” 

The learned Commissioner was of 
opinion that as the assessee received this 
sum as an allowance from his son and not 
by reason of any right to share in the 
proceeds of the Tikari Raj, that property 
not being the property of an undivided 
Hindu family he did not come under 
the provisions of S. 14, sub-R. (l). His 
view of that section is that it only ap- 
plies to cases where the assessee receives 
the income in the capacity of a member 
of a Hindu undivided family. If he 
receives it as a mere gratuitous allowance 
to wliich he is not in law entitled by 
reason of being a member of a joint family 
then he does not come under the provi- 
sions of R. 14. That is the only question 
which has been submitted for our opinion. 

It is contended hv Mr. Jayaswal on 
behalf of the assossee that if ho is joint 
with his son for any purpose, and he 
confcoTids that in tlie present case he is 
joint for some purposes, then anything 
which ’ho may receive from his son is 
received by him as a member of a Hindu 
iiiulivided family. I cannot think that 
the section hears any such interpretation. 
The whole object of the section is to 
exempt from taxation in the hands of an 
individual that which has already been 
taxed in the hands of tlie joint family as 
such. If, however, the individual receives 
a.fi income aliunde from property which 
has not boon taxed as that of a Hindu 
joint family, tlum it would appear that 
tlio )>rovisions of R. 14 have no applica- 
tion whatever. In my opinion the learned 
Commissioner took a correct view of the 
section and the (juestion propounded for 
our opinion must on the facts stated he. 
answered in the negative. 

Maepherson, J. — I agree. 
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Afl. R. Idze I^atiiA ist 

Kulwant Sahay, J. 

Baghunandan Thaktcr^Detendskni — 
Appellant. 

V. 

Bahu Kishundeo Narain Mahta and 
others — Plaintiffs and Defendants— Res- 
pondents ! 

Second Appeal No. 298 of 1922, Decided 
on 27th March 1925, from a decree of the 
Diet. J., Darbhanga, D/- 6th December 
1921. 

Deed — Constructton — Conveyance of land — 
Difference between boundaries and area given 
— Land actually comprised within the boundaries 
should he treat^ as conveyed. 

Where a land conveyed is described by bounda- 
ries as well as by area, if there is a difference 
between the boundaries and the area, the land 
actually comprised within the boundaries will be 
treated to have been conveyed : 18 C. L, J, 641 > 
Foil [P. 257, C. 23 

SaTvt Prasad — for Appellant, 

S, M, Mtdlick, S, N, Bose and Nawal 
Kishore Prasad No, 2 — for Respondents. 

Facts . — This was an appeal by the 
Defendant No. 1 against the decree of the 
District Judge of Darbhanga, dated the 
6th December 1921, whereby he con- 
firmed a preliminary decree for partition 
made by the Munsif of Samastipur, A 
suit for partition was brought by the 
plaintiffs on the allegation that in execu- 
tion of a rent decree obtained by the 
Darbhanga Raj against one Bhagwat Lai 
a certain holding consisting of several 
survey plots within two khata numbers 
were sold and purchased by the plaintiffs 
and Defendants Nos, 1 and 2. The 
Defendants Nos. 3 and 4 were alleged tc 
be the benamidars of the plaintiffs in 
whose name the sale was concluded, the 
said Defendants Nos. 3 and 4 being the 
servants of the plaintiffs. Their case was 
that half the holding was purchased by 
the plaintiffs in the names of the Defen- 
dants Nos. 3 and 4 and the remaining half 
was purchased by the Defendants Nos. 1 
and 2. The present suit was brought for 
partition of the holding so purchased 
amongst the plaintiffs and the Defendants 
No, 1 and 2. The Defendant No. 2 
admitted the title of the plaintiffs and 
expressed his readiness for the partition. 
The Defendants Nos. 3 and 4 admitted 
that they were the benamidars for the 
plaintiffs. The Defendant No. 1 alone 
-eontHdted the suit. Various ebjeotiens 
1926 P/33 # 84 


Were taken by the Defendant No; 1 whieft 
were all dls^lewed by the Munsif. 
appeal only erne of the points taken by 
the Defendant No* 1 was pressed and that 
related to one of the plots sold at the rent 
Sale, namely Survey Plot No. 6234 in 
Khata No. I5l. The defence was that 
before the execution sale the defendant 
had purchased this Plot No. 6234 along 
with other lands from the old tenant 
Bhagwat Lai under a private purchase 
and that he was in possession thereof and 
that what was sold in the rent sale wae 
only 14 dhurs out of the total area of 
1 bhiga 3 kathaS 12 dhurs which was the 
area of Plot No. 6234. He, therefore, con- 
tended that the plaintiffs were entitled to 
partition only 14 dhurs of plot No. 6234 
and not the entire area of 1 high® 
3 kathas and 12 dhurs. Both the Courts 
below refused to entertain this objection 
of the Defendant No. 1. On a construc- 
tion of the sale certificate, the plaint and 
the decree in the rent suit they came to 
the conclusion that what was sold was 
the Ontire Survey Plot No. 6234 and not 
only 14 dhurs out of the area comprised 
In the plot. 

Kulwant Sahay, J.—CHis Lordship 
stated facts as set out above and pro- 
ceeded.) In second api>eal it is contended 
that the construction put ui>on the sale 
certificate is erroneous. It has further 
been contended that the suit was barred 
by S. 66 of the Code of Civil Procedure. 
As regards the first contention, on refer- 
ring to the sale certificate, it appears that 
Plot No. 6234 was described by bounda- 
ries ; and admittedly, as found by the 
Munsif, the boundaries given cover the 
entire Plot No. 6234, and are not 
confined to only 14 dhurs out of 
Plot No. 6234. The area given in 
the sale certificate is no doubt only 
14 dhurs. There is a further description 
of this plot by giving the number of trees 
standing thereon. The learned Munsif 
lias held that the trees which are given 
in the sale certificate as standing on 
Plot No. 6234 and which were sold and 
purchased by the auction-purchasers Were 
not confined to the 14 dhurs but Were 
scattered upon the entire Plot No. 6284. | 
Where a land conveyed is described by 
boundaries as well as by areas, if there is 
a difference between the boundaries and 
the area, it is settled law that the land 
actually comprised within the boundaries 
will be treated W have bean - oosnVeyed, 
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In the case of Oossain T>as Kunda v* 
Mrittunjoy Agnan Sardar (l), the sale 
certificate under which the parties had 
purchased gave boundaries of parcels sold 
as well as the area of each plot. There 
was a difference between the areas and 
the boundaries and it was held that the 
purchaser took plots as defined by the 
boundaries and if within those boundaries 
there was more or less land than that 
stated in the sale certificate, he obtained 
a title to whatever was contained within 
those boundaries. This case is exactly 
applicable to the facts of the present case. 
Here also the sale certificate gives the area 
of the Plot No. 6234 as well as the 
boundaries. The area given does not tally 
with the bounderies. The boundaries 
cover a larger area than what is shown 
in the certificate. Therefore the entire 
area included within the boundaries must 
be considered to liave been sold. Over 
and above the boundaries we have got a 
description of the trees which have been 
found to stand scattered over the whole 
Plot No. 6284. I am, therefore, of opinion 
that the learned District Judge was right 
in holding that what was sold and pur- 
chased by the auction- purchasers \^a3 the 
entire Plot No. 6234 and not only 14 dhurs 
out of this plot. No doubt it is admitted 
that some of the other plots included in 
the sale certificate cover an area less than 
the old holding of Bhagwat Lal, but in 
the case of those plots the description 
given is, “ minjumla ” that is, not the 
entire plot, but only a portion thereof. 
In the case of Plot No. 6284 there is no 
such description. 

As regards the second contention of the 
learned vakil for the appellant that the 
suit is barred by S. 66 of the Code of 
Civil Procedure, it is enough to say that 
having regard to the fact that the Defen- 
-dants Nos. 3 and 4 disclaimed their title 
under the purchase and admitted the title 
of the plaintiffs. S. 66 of the Code does 
not operate as a bar to the present suit. 
This question does not appear to have 
been raised in appeal before the learned 
Judge. 

This appeal must be dismissed with 
costs. 

Appeal dismissed* 


\ Sbcy. of State 

A, I. R* ^92S 25$ 

Mulliok a. C. J. and Kulwant 
Sahay, J. 

Bup Lal Singh — Plaintiff. 

V. 

Secretary of State for India — Defen- 
dant. 

Civil Reference No. 1 of 1925, Decided 
on 27th July 1925, made by the 8ub-J. 
Muzafifarpur. 

(a) Tort— Secretary of State— Donee of thi 
power exercUlng it unreasonably is guilty of tor L 
{per Mulllck, Ag, C. J.), 

When a statute confers a power it implies that 
the donee of that pjwer shall be competent to do 
all that is needful for its exercise subject to the 
limitation that he cannot go beyond what is 
reasonable. If, in order to carry out the law, 
he does something which the Courts consider in 
the circumstances unreasonable, he will be guilty 
of a tort. [p 259 C 1, 21 

(b) Bengal Troops Transports and Travellers 
Assistance Begulatlon (11 of 1806), 5. 3 {1)— Native 
officer can Impress cart against owner* s consent. 

In case of carts let on hire, the native and 
police officer referred to in paragraphs 3 and 4 
of B. 3, CL 1 can legally impress them against 
the consent of their owner, [P 259 0 2] 

S, Saran — for Plaintiff. 

L, N, Sink a — for Defendant. 

The following facts appear from the 
order of reference : 

It appeared that in order to facili- 
tate the march of a detachment of 
oavalry through his district the Collector 
of Muzaffarpur ordered a native officer 
to provide the troops with bullock carts. 
The native officer, acting under Regular- 
tion XI of 1806, impressed a number of 
carts which had been hired by the appel- 
lant, Ruplal Singh, for the purpose of 
carrying out a contract for the repair of 
certain roads. The Subordinate Judge of 
Muzaffarpur found that the impressment 
was made against the will of the appel- 
lant. He further found that as a result 
of such impressment the coolies collected 
by the contractor were idle for two days 
and that he had to pay them during this 
time. The contractor claimed as damages 
the pay of the coolies. The Subordinate 
Judge was of opinion that a claim for 
damages would lie if the act of the 
Secretary of State, who was the Defendant 
No» 1 in the suit brought by the appel- 
lant, was a tort. But he was doubtful 
of the scope of Regulation XI of 1806 
and, under 0. 46, of the Civil P. Q, 

he referred the ease to the High 
Court for an opinion on S. 3 of tba 


Hi [m8]i6 0.i4.a.t4i. 
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Begulation. The question put -by* him 

WSbS I 

, whether Native and Police officer refer- 
red to in paragraphs 3 and 4 of the first clause 
of 8. 3 of Regulation XI of 1806 can legally 
impress a cart let on hire against the consent of 
the owner. 

Mullick, A. C. J. -The native 
officer i8 directed by paragraph 3 of S. 3 
of the Regulation to provide the troops 
with whatever bearers, boatmen, carts 
and bullocks may be necessary to prose- 
cute their route. The next paragraph 
empowers him in case of difficulty to 
seek the assistance of the nearest police 
officer who is to afford his aid in provid- 
ing the number of persons and of carts 
^nd bullocks required. The section does 
not in terms empower the ‘native officer 
or the police to impress any carts or 
bullocks against the will of their owner 
but it is obvious that this is intended. 
Jt is not necessary here to consider 
whether private carts can be seized ; but 
as regards carts ordinarily let out on hire 
it is impossible to conceive that when a 
regiment is on , the line of march the 
refusal of the owner would be sufficient 
to oust the jurisdiction of the officer con- 
cerned. That could not have been* intended 
by S. 3 having regard to the object for 
which it was enacted. This is made 
clearer by comparison with S. 8 which 
relates to the supply of carts, etc., to 
military officers not commanding or pro- 
ceeding with a corps or detachment and 
to other persons passing through the 
X 50 untry. The third paragraph of this 
section, by implication, empowers the 
police officer to impress carts kept for 
hire and to compel bearers and boatmen 
who aro accustomed to act as such to 
undertake such involuntary service. 
Prom this it would appear that in the 
case of regiments on the march it is cer- 
tainly open to the native officer or tlie 
police officer to impress carts or bullocks 
which are ordinarily let out for hire. 

It is contended on behalf of the plain- 
tiff that the Regulation could not have 
intended to empower the native officer 
to use means which were contrary to law 
and thereby encroach upon the liberty of 
the subject. But the answer to this is 
that when a statute confers a power it 
implies that the donee of that power 
shall be competent to do all that is need- 
ful for its exercise subject to the limita- 
tion that he cannot go bcytnd what is 
reasonable* If, in order to carry out the 


law, he does soi^ething which the Courts 
consider in the oiroumstanoes unreason- 
able, he will be guilty of a tort. The 
answer, therefore, to the question put by 
the learned Subordinate Judge, in my 
opinion, is in the affirmative. 

Kulwant Sahay, J. — I agree that in 
case of carts let on hire, the native and 
police officer referred to in paragraphs 3 
and 4 of S. 3, C]. 1, of the Regulation can 
legally impress them against the consent 
of their owner. 

Reference answered in the affirmative. 
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Das anh Ross, JJ. 

Khudi Bai — Appellant. 

V. 

Lalo Bai and Respondents, 

Appeal No. 1266 of 1922, Decided on 
12th June 1925, from the appellate 
decree of the J. 0., Chota Nagpur, D/- 
26th July 1922. 

Civil P. C., 0. 23. i?. l—A^ypllcation mode 
for i)ermUsior\, to xoUltdraw with liberty to bring 
fresh suit on same can've of action — Permission 
granted— No mention viade about liberty to bring 
suit — Liberty to bring fresh suit will be dcevicd as 
granted. 

Where an application is made by a plaintiff to 
withdraw from a suit with libarty to bring a fresh 
suit on which an order is passed giving the per- 
mission to withdraw from the suit, although 
nothing is said in the order as to the plaintiff's 
liberty to institute a fresh suit on the same cau86 
of action, that order ought to be read along with 
the petition and construed as granting permission 
to file a fresh suit ; 36 Cat. 900, Foil. [P 2^ 0 1] 

S, K. Mitte } — for Appellant. 

G. S. Prasad — for Respondents. 

Das, J. — I am unable to agree with 
the view taken by the learned Judicial 
Commissioner. The plaintiff instituted 
a suit for arrears of rent apd the defence 
which found favour with the learned 
Judicial Commissioner, was that the suit 
was barred inasmuch as the plaintiffs 
instituted a previous suit in tespect of the 
same cause of action, but withdrew it. 
It api^ars that in the previous suit the 
plaintiffs presented a petition for liberty to 
withdraw from the suit with permission 
to bring a fresh suit. The Court, how- 
ever, gave the plaintiffs permission to 
withdraw from the suilr, bu(i did not in 
terms give them liberty bring a fresh 
suit. The learned Judicial Gomlhis^oner 
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ta&B the view (diat the order opera^ as 
a relusai of the permission. With this 
view I am unable to agrees There Is a 
decision of the Calcutta High Court which 
is to the e£Eeet that where an applioation 
is made by a plaintiff to withdraw ^rom 
a s\ut with liberty to briiig a fresh shit 
on whiqb an order is passed giving the 
permission to withdraw from the suit al- 
though nothing is said in the order as to 
the plaintiff s liberty bo institute a fresh 
suit on the same cause of action, that 
order ought to be read a|ong ^ with the 
petition and construed as granting permis- 
sion to file a fresh suit : See Golam 
Mahamed v. Shibendra Pada Banerjee (l)v 
This view was acojwtod by the Madras 
High Court in ^ Narayana Tantri v. 
Nagappa (2). 

It appears that there were other points 
which were not dealt with by the learned 
Judge. It is true that the learned Judge 
says that this was the only point pressed 
before him, but the learned vakil for the 
respondent says that it was unnecessary 
to press other points because the learned 
Judicial Commissioner accepted the con- 
tention that the suit was barred. 

i would allow the appeal, set aside the 
judgment and the decree passed by the 
learned Judicial Commissioner and 
remand the case to him to be disposed 
of according to law. The appellant is en- 
titled bo the costs of this appeal. 
Costs incurred in the Court below 
will be costs of the appeal which will be 
determined by the learned Juiioial 
Commissioner. 

RpeSi agree. 

Appeal allowed. 

TlTTl^OS] 35 Cal. 990=12 C. W. N. 903. 

(2) [191B] 34 M. L. J. 615 (F. B.). 
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Adami and Kulwant Sahay, JJ. 

Mathura Prasad Singh and others — 
Defendants — Appellants. 

V. 

Jageswar Prasad Singh — Plaintiff — 
Bespondent^ 

Appeal No. 87 of 1928, Decided on 8th 
January 1926, from the original decree of 
the Spl. Siib-J., Palamau, D/^ iBtb Pebnx* 
wry im , 


Chota Nagpur JEnmmbind Itstalu Aeit at 
1876, before ammdrnent by Act SB and 0. a/ 
19^, 4. Sf Cl (1) an4 S. 12, Cl i9)^okme of 
paigmnt of dAu by and approval *of 

Khme by Comnls^oner-^BarM during wht^ 
e$iat$ is under protection under JSneumbered 
Estates Act Is excluded In computing UmUation-rr 
Manager Incurs no ItaifAltty In dfrawlng up scheme 
-^Dedmnlnatlon of debt by manager Is not Judi- 
cial d^ree, 

Tboco Ib no 4oubb that the Act, is inartUtip In 
its drafting. Too striot interpretation' oannot be ■ 
placed on S. 12. It could never have b,ean in 
Contemplation of the Legislature that the mere 
approval by the Commissioner of a scheme should 
for over deprive all creditors of redress. The fiwt 
clause of S. 3 becotpies ine^ctual when the vest- 
ing order itself is cancelled by a subsequei^t noti- 
fication by merely drawing up a scheme for pay- 
ment. The manager does not make himself liable 
to creditor since there is no contract between the 
manager and the creditor. The determination of 
a debt by the manager is not a judicial proceed- 
ing and his decision as to what the debt is does 
not amount to a decree. The word “ bar ” in 
regard to pending proceedings in Cl. 1 of 8. 3 
means that all pending proceedings shall be 
stayed. [P. 262, 0, 1, 2} 

Ganga Charan Mukerji — for Appellants. 

S. M, Mullick and Hareshwar Prasad 
Singh — for Kespondent. 

Aditnii, J.— This appeal arises out of 
a suit for the recovery of Bs. 2O,705’7-X 
as principal and interest due upon a- 
handnote executed by Defendant No. 1 
as karba of the family on behalf of him- 
self and his brother Defendant No. 2. 
The handnote was executed in favour of 
the father of the plaintiff on the 18th of 
October 1902, for a sum of Bg. 6|198. 
The loan was taken for the purpose of 
meeting the cost of litigation and saving 
the joint family property. On the 18th 
of June 1904^ the defendants applied^ to 
the Deputy Commissioner for protection 
under the pbota Nagpur Encumbered 
Estates Act, and on the 30th of Optober 
1904 an order was passed vesting their 
estate under a manager under the provi- 
sions of the Act. The order was pub* 
lUhed in the Gazette on the lltb of 
January 1905. After publicatiop of the 
order the manager called upon the cre- 
ditors to submit their claims. The de- 
fendants ip their application had given 
a list of their debts and the eopond item 
in the schedule is this debt of Bs- 6,198 
on the bond of 18th of October 1902. 
Interest at 1 per cent, per month ha^ 
risen to Bs. 829-11 apd the total ;deW 
was Bs.' 7,027-H. The application was 
si^ed and veriged by bptb thpdnfwd* 

S ts^ the ipanagpr prQpeedqd todgw- 
n/a the ciaim\s S. 8 of Act ^ 
1876 and tfia defendants admitted the^ 
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The m^n^r |^^a4«r drew up 
:a wb^m^ ipr th^.repayjjaeut ot tWs debt 
of Bis* 6,198 apd . interest Bs. 914,. That 
s<*e«i^,i8 Bx. 4. The seheme was spb* 
ipitfced to the Commissioner under S. 11 
•of the Act and was approved by him, 
AoQO^ix^E to S, 11 a scheme ** when 
approved by the Commissioner shall be 
►carried into effect/* I am referring to 
Act Vl of 1876 as it stood before the 
Amending Act, Behar and Orissa Act, YIH 
of 1932. The manager, however, failed 
to carry out the scheme so far as it 
affected this debt, and no mopey was 
received from him by the plaintiffs. 

On the 21 st of June 1921 the estate 
was released from the operation of the 
Act by notification under order from the 
Board of Revenue. The notification was 
published in the Gazette on the 13th of 
July 1921. The notification did not 
state under what section the release was 
ordered. It merely stated that the pro* 
visions of the Act had ceased to apply 
to the proprietor of the estate. There- 
rafter the plaintiff, Lain Jageshwar Prasad 
Singh, instituted a suit out of which 
this appeal arises on the 9th of May 1922. 
The plaintiff claims that the period 
during which the estate was under pro- 
tection of the Act should be excluded 
in computing limitation. The plaint also 
alleges that the defendants admitted the 
^bt both when they submitted their 
application for protection and also when 
the manager was determining the claim. 

The defendants pleaded that the suit 
was barred by limitatiop and that there 
was no legal necessity for the loan in 
1902. Defendant No. 1 admitted exe- 
cution of the bandnote, but denied that 
'Consideration had passed. , alleged 
that in 1904, when he was intending to 
apply for protection under the Chota 
Hagpnr Encumbered Estates Apt, know- 
ing that be had a daughter to marry and 
that it wopld be bard to obtain money 
from the manager, he executed several 
han^ot^ in collnsipn witC and in favour 
of various relatives,, so that thone relatives 
might submit claims to the and 

:gpt the money from him and jo^e the 
n^ney over to the defendant so that 

could Bpend it on his necessary expanses, 
Dei^ndant No. 2 denied that ha was any 
party tp thp loan, or Defendauk 
No,. 4 borrqwad tbf mPi^y for family 
n^wssity. Hb nl^g^ fee was 


separate from Defendaot Na 1 and was 
not bound by the handnote. 

The learned Subordinate Judge con* 
sidered with great pare the (^na^^tion 
whether tbp period during which the 
estate was under protection could be ex- 
cluded when computing the period of 
Umitation. He noticed that the second 
clause of S. 12 of the Act does not meet 
the present case, because the estate was 
released after the pommissioner had given 
approval, and, therefore, the provisions of 
tlie sixth clause to that section could not 
be applied to the case in their strict 
interpretation ; but he found himself 
unable to put a strict interpretation up- 
on the section and found that the sixth 
clausa provides in general terms for all 
cases where the estate is released from 
management, before the debts have been 
paid off. He held that S. 12 applied to 
the case and that the plaintiff was en- 
titled to the benefit of the section. He 
also found that the provisions of S. 15 of 
the Limitation Act applied and enabled 
the plaintiff to exclude the period of 
protection. He disbelieved the defend- 
aht*s story about the absence of considera- 
tion and also the story about the taking 
of the money in order to provide for the 
defendant’s daughter’s marriage. He 
held that Defendant No. 1 borrowed the 
money as karta of the joint family for 
the purposes of the family and that De- 
fendant No. 2 was liable. He decreed 
the plaintiff's suit. 

blr. Ganga Gharan Mukherji has argued 
this appeal with great ability on behalf 
of the defendants-appelJIants. The main 
part of his argument has been devoted to 
the questiop of limitation. The three 
questions which arise under this head 
are : Whether S. 12 of the Ohota Nag- 
pur Encumbered Estates Act, Cl. 6, 
saves the suit from beiiig barred by limi- 
tation ; secondly, whether if S. 12, Cl. 6 
does not apply, S. 15 of the Limitation 
Act nppUes ; dind, thirdly, whether there 
was such af^npwledgment by the defend- 
ants as would save the suit from being 
barred by limitation. Mr, Idukhwi has 
taken US though the sections of tbo 
cumbered B^tatCfS Apt and bis argument 
is that the first clausa of S. 3 of the Act 
is an absphite bar to aJtt proqeedinga and 
suits after tba publiealion pf an ntder 
under 8 ' pi j^ Apt, Hdipinfeioot 
that the sixth eleua# ^ 12 rulew rnady 
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to release covered by 01. 2 of the section, But surely when the order itself is 


that is to say . 

If the CommUftloaec 'at any time before a 
scheme has been approved by him under 8. 11 
thinks that the provisions of this Act should not 
continue to apply to the case of the holder of the 
said property or his heir. 

In the present case the estate was re- 
leased after approval of the scheme by the 
Commissioner, and, therefore, the sixth 
clause cannot apply and there can be no 
revival of claims. His contention is 
that the first clause of S. 3, which is the 
bar to all proceedings still holds good 
even though the estate has been released 
because sub-01. 6 of S. 12 does not apply 
in the circumstances of this case. There 
is no doubt, as has been often x*emarked, 
that the Chota Nagpur Encumbered 
Estates Act, ISTBi is inartistic in its 
drafting. That this has been recognized 
with regard to such circumstances as we 
find in the present case is shown by the 
amendments made by the Legislature by 
the Bihar and Orissa Act, VIII of 1922, 
whereby in S. 4 the following words 
have been added to the second clause 
ofS. 12: 

Of If after the scheme has been so approved 
an application is made under S, 11-B, for the 
relinquishment of the property. 

The framers of the Act do not seem to 
have contemplated that when a scheme has 
once been approved and has to be carried 
into effect under S. 11, there could be 
release under any circumstances other 
than those mentioned in the Brst three 
clauses of S. 12, and as the Act stood before 
the amendment of 1922 the strict word- 
ing of the Act seems to show that no 
revivor was contemplated dn circum- 
stances other than those mentioned in cl. 
2 of S. 12. The learned Subordinate 
Judge has, I think, taken the right view 
in holding that too strict interpretation 
cannot be placed on S. 12. 

S. 3, It is true, states that on the pub- 
lication of order under S. 2 all pending 
I)roooedings shall be barred and all pro- 
cesses, executions and attachments for or 
in respect of debts and liabilities shall 
become null and void, whereas the second 
and third clauses are limited in their 
operation to the period during which 
such management continues. It is con- 
tended that save in the case mentioned 
in S. 12, 01. 6, the bar -shall be absolute 
and that ho prooees or execution or^attach* 
ment can, after the publioatioil of an order 
under 8. 2, be serv^ dr made. 


cancelled 'by a subsequent notification,; 
the effect of the first clause of 8. 3 dis- 
appears. It could never have beei^ in 
contemplation of the Legislature that the 
mere approval by the Commissioner of a 
scheme should for ever deprive all credi- 
tors of redress. But I think it is quite 
clear that, even 'were it to bo held that as' 
the Act is drafted no revivor of proceed*^ 
ings is allowed, the provisions of S. 15 
of the Limitation Act must apply. 
Though the word “ bari' is used with re- 
gard to pending proceedings in 01, 1 of 
S. 3, its real meaning is clearly that they 
should bo stayed, for 01. 6 of S. 12 shows 
that in certain circumstances proceed- 
ings may be revived. In the present 
case we have not to do with proceedings 
which were pending at the time the^ 
notification was published; the question is 
whether any process can issue or any suit 
be instituted after the order of release. 
Ci. 1 of S. 3 states that prooessesj exe- 
cution and attachments shall becpme- 
null and void on the publication of* an 
order under S. 2.* After' that order has 
been cancelled, there is no bar to any 
process, execution or attachment ; there 
has really been merely a stay. The order 
under S.2 bringing the estate under protec- 
tion was a vesting order staying all pro- 
ceedings, and under S. 15 of the Limi- 
tation Act I am satisfied that there 
should be a revivor, the period of pro- 
tection being excluded. I would refer to 
the case of Eaja J yoti Prasad Singh Deo 
V. Banjit Singh (l). • It is true that there 
Das, J., did not consider the difficulty 
which we have now befoi’e us with regard 
to the wording ;of 01. (2) of S 12 ; but 
it may be that in that case the ixoint did 
nob arise, The general principles, however] 
are given as to the right of revivor, I and 
quite satisfied that the plaihtilf is entitl- 
ed to exclude the time during which he 
was barred from suing on the debt due 
to him by reason of the estate being 
under protection. Mr. Mukherji has 
argued that after the manager had exa- 
mined the claim and had judicially deter- 
mined the debt under 8. 8 of the Act^ 
the plaintiff could have sued the manager 
within three years of the determination * 
of the debt ; but I think' that this con- 
tention cannot in any way be upheld, for 
under the wording of Cl. 1 of S. S* 
any such suit would be barred. Secondly' 
(1) A. I. R. iWa Patna 28f, ' ^ 
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it is contended that iT^en the manager 
heard the claims and determined the debt 
and thereafter drew up a scheme, be' wAs ' 
in fact contracting with the plain- 
tiff to pay the debt in a certain manner 
and within a certain time ; and when in 
1916, which was the last date of payment * 
under the scheme, he had failed to pay tO' 
the plaintiff, the plaintiff might have 
sued him on the contract ; but it is clear 
that ip a case like this there was no con- 
tract between the manager and the plain- 
tiff. The manager determined the scheme 
without reference to the wishes of the 
plaintiff. Thirdly, it is argued that even, 
if a suit In respect of such determined 
debt was barred during the period of 
management, what would revive after re- 
lease from management would be the debt 
determined by the manager and not the 
original debt. In the present case 
the manager 'determined the ori- 
ginal debt to be due but decid- 
ed that he would pay interest at 6 per 
cent, and not at 12 per cent, per annum. 
After the release the whole scheme came 
to nothing and anything arranged in the 
scheme would not affect the revival of 
the original debt at the original rate of 
interest, Mr. Mukherji would have us 
hold that the determination of a debt by 
tl^e manager is a judicial proceeding and 
his .decisicn as to what the debt is 
amounts to a decree. But hero the orgi- 
nal and determined debts are exactly 
the 3 ame and so the point does not arise. 

I must hold that the plaintiff was entitl- 
ed to exclude the period of management. 
It is certainly hard on the defendants 
that their debts should have been allowed 
to accumulate for so long a time as 19-1/2 
years : but it has to to be remembered 
that through the protection of the Act 
the defendant's property has been pre- 
served. 

The plaintiff has also suffered in not 
being able to obtain repayment of the 
debt during so long a period. The debt 
would be barred, even if the period of 
management were excluded, if thd 
defendants had not in 1904 acknowledged 
their indebtedness. The schedule to their 
application in 1904 cites and admits the 
debt. That application is signed and 
verified by both the defendants. Again 
when the debt was examined by the 
manager under S. 8 the Defendants both 
adtuitted it, and in his written statement 
Defendant No. t acknowledged that he 
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admitted the debt before the manager. 
These acknowledgment save the claim from 
the bar of limitation. (His Lordship then 
discussed the findings regarding passing 
of consideration and legal necessity and 
proceeded). I can. see no reason^ to differ 
from finding arrived at by the learned 
Subordinate Judge, and I would, therefore, 
dismiss the appeal with costs. 

KulwanI Sahay, J.— I agree. 

Appeal dismissed. 
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Das and Ross, JJ. 

Jhapsi Sao and others — Plaintiffs — * 
Appellants. 

V. 

Bibi Alimayi and others^ Defendants 
— Respondents. 

Second Appeals Nos. 55, 116 and 263 
of 1923, Decided on' 1st December 1925, 
from a decision of the Dist. J., Patna, 
D/- 9th November 1922. 

Bengal Tenancy Act ( B B.C. of 1886 ), 8. 22 
{2)—Oollectorate partition after purchase of rat- 
yatl holding by o^cq' sharer — Allotment as hakasht 
land to takhta o f another c6 sharer^Partttion 
does not take away privilege Of purchasing co* 
sharer — Bengal Estates Partition Act (6 B. C. of 
1897), 8, IXQiencbar. 

The fact that revenue ^authorities allotted cer- 
tain lands as bakasht lands does not estop the oo- 
sharer holding direct possession of the said lands 
under 8. 22 (2) from continuing to hold them in 
his khas occupation on paymeht of rent to the 
co^sharer to whose takhta it has been allotted.' 
Such a defence is nob barred by 8. 119 of the 
Bengal Estates Partition Act sfuce the allotment 
made by the revenue officers is not contested. 
8. 22 (2) confers a privilege on the purchasing co- 
sharer which is in derogation of the common law 
right of the other co* sharers as stated in the judg- 
ment of the Judicial Committee in A. L B. 1924 
P, C, 144. Partition only removes the n^essity 
for the limitation on the effect of the purchase 
and would set free the holding to be operated' 
upon by the ordinary provisions of the law. In 
other words, 8. 22 (2; imposes a limitation on the 
rights of the co-sharers for the benefit of the pur- 
chasing co-sharer, and there is ho reason why 
this limitation should be removed by reason only 
of a partition taking place: A. /• B. 1925 Pa^.> 
547,Appr. [P 265 pi, 21 

P. 0. Manuk and S. M. Mullick — fori 
Appellants. e# 

SuUan Ahmed, Hassan Jm and Akr 
mad Baza — for Respondents. 

Facti. — ^These three appeals were 
directed against the judgment of the 
learnAd' District Judge of Patna affirmingf 
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a d^iion of the Snb6rdinat6 Judge in 
euibs brought by the plaintiffs for reoQ* 
ve^ of possession of certain lands as 
being bat^bt lands to which they were 
entitled as the result of a i^rtition. Mauza 
Dariapur Hasan was originally an estate 
bearing Tauzi No. 88 in the Patna Ool* 
leetorate. It was first partitioned in the 
year 1901, and on that partition one of 
the takhtas created was a takbta of 14: 
anna? 10 dams which became Tauzi No. 
0146. One of the proprietors of that 
estate was Dr. Abdulla. The record 
of rights was finally published on the 
22nd of February 191J when the lands in 
suit were recorded as bakasht lands sub* 
ject to the incident that they were held 
by the defendants by virtue of purchase 
on payment of a proportionate share of 
rent to their cosharers ; that is to say, 
as being held under S. 22 (2) of the 
Bengal Tenancy Act. In 1912 further 
partition proceedings in respect of Tauzi 
No. fiJ46 began and certain orders were 
passed by the Board of Revenue which 
will be referred to later. The share of 
Dr. Abdulla became Tauzi No. 5146 (pew) 
and this ^estate was subsequently sold to 
the plaintiffs. The plaintiffs brought 
these suits to recover possession 
of the lands held by the defendants. The 
Courts below held concurrently that the 
lands in suit wore acquired by the defen* 
dants or their ancestors by purchase. 
There was no finding that the lands were 
acquired by the defendants or their pre- 
decessors before they became cosbarers 
in the village. The learned District Judge 
held that on this finding the defendants 
were entitled to continue to possess the 
lauds on payment of rent under S. 22 (2) 
of the Bengal Tenancy Act, and that 
they were not liable to be ejected from 
cultivating possession. 

Rotf, J.'-y (After stating facts as set 
out above his Iiordship proceeded). The 
contentions on behalf of the plain- 
tlffs-appellants are : first, that the defep- 
dapts are estopped by the judgment of the 
Board, of Revenue in the partition pro’^ 
oeedings from claiming to retain posses- 
sion of these lands ; secondly, that the 
claim of the defendants is virtually one 
contesting the allotment made by the 
B<mrd of Revenue and eannot be enter- 
tained under 8. 119 of the Estate Parti* 
tion Act ; and thirdly» that the araytei* 
tion of these boldings^by the defenmuts 
as eo*|wopri#tpr8 was an aoquieition ior 


the benefit of all the proprietors and that 
they were not entitled to retain posses* 
sign of the lands after partition of the 
estate, the plaintiffs* remedy against ex- 
clusive possession by any cosbarer being 
a suit for partition. The first two'^cop- 
tentions do not call for any detailedroon* 
siderstion. It is true that the defendants 
gave up their claim that these 
lands were raiyati lands, in the partition 
proceedings, and that the lands were 
allotted as bakasht lands by the Board 
of Revenue in order to equalize the 
amount of bakasht lands held by the 
different proprietors in the different 
takbtas ; it is true that the judgment of 
the Board of Revenue shows that the 
allegation that lands were raiyati lands 
was not pressed before the Board, but 
there is nothing to show that the defen- 
dants gave up the position recorded in the 
record of rights that they held the lands 
under S. 22 (2). The order of the Board 
of Revenue was that if the arrangement 
suggested in the judgment could be made 
without any valid objection, effect should 
he given to it ; otherwise the existing 
arrangement would have to stand. It 
appears that effect was given to the 
arrangement suggested and the partition 
was confirmed. 

Subsequently it was brought to the 
notice of the revenue authorities that 
there had been a misunderstanding and 
that the lands which were allotted 
as bakasht were not lands of which direct 
possession could be given. But as the 
partition had been confirmed, nothing re- 
sulted from these subsequent proceedings 
except certain pious observations. The 
oonteption of the learned counsel for 
the appellants is that the judgment 
of the Board of Revenue gave them a 
clear title to direct possession of these 
lands and that the subsequent proceed- 
ings were ultra vires. The ^ubeequept 
proceedings were without any effect and 
did not purport to effect anything. But 
the judgment of the Board pf j^venpe 
whether due to a misunderstanding pr 
not, could not take away any titk to tbo 
possession of these lands which was in 
the defendants, and did not purport to dp 
so. Strictly speaking all that it deolar^ 
was that the lands were heJmsht lands, 
and this is not denied. But whether they 
were bakasht lands gf which direct pos* 
session would be ^iven to the proprietor 
of the takhta in which they wero 
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«itTiatjtd ou partifeiQo is another Question 
^altogether and is unaffeeted by the judg- 
ment of the Board of Revenue. Nor do 
Tsee how S, 119‘of the Estates Partition 
Act can assist the appellants. That is a 
section which bars certain suits and it is 
not available to the plaintiffs in these 
actions and to argue that the defence is 
in effect contesting the allotment made 
by the Board of Revenue is in my opinion 
begging the question at issue. 

The main argument on behalf of the 
appellants rests on certain observations 
of the Judicial Committee in Midnapore 
Zamindari Company Ltd. v. Naresh 
Narayan Boy (l) where it is said that 
partition is the remedy which a co* 
owner has if he and his other co-owners 
cannot agree as to how the lands which 
they hold in common should be manag- 
ed ; and further: 

! 3^ ^be Midnapore Company has in fact been 
cultivating any of these lands, it cannot by such 
separate use of the lands, have acquired any jote 
rights in them. ^ Even if the Midnapore Company 
purchased any jote rights in lands held in com- 
mon by the cosharers, such a purchase would in 
law be held to have been a purchase for the bene- 
fit of all the cosharers, and the jote right so pur- 
cha^^d would by the purchase be extinguished.” 

Now this general statement of the law 
must be read subject to the provisions of 
S. 22 (2) of the Bengal Tenancy Act, 
where the consequences of the purchase 
of an occupancy holding by a t^^erson 
jointly^interested in the land as proprietor 
are enacted. Learned counsel relies on 
the language of that sub-section and con- 
tends that if it be construed strictly it 
has no application after partition occurs. 
The section enacts that a co-proprietor 
a^uiring an occupancy right in land 

shall be entitled to hold the land subject to the 
^yinenttohis co-proprietors ...of the shares of 
the reqt which may be com yimc to t ime pay- 
able to them.” 


Hq argues that as from the moment 
partition there are no longer any co-pr 
prietprs, the sub-section ceases to have at 
operation ; and the land must be treats 
^ ordinary bakasht land falling to tl 
direct possession of the proprietor of tl 
takbta to which it is allotted. In prinq 
pie J dp not see ’why this ponsequem 
?touW ansm S. 22 (2) a priviJei 
on tne purchasing cosharer which is i 
derogation of the coimnQn law right < 

the other Qosbarers as stated in the iud| 
i^nt of the Judicial Committee, quote 
%PQye» I d o not see what there is ii 


partition tp take away that privilege. 
On the contrary it would appear that the 
partition only removes the necessity for 
the limitation on the effect of the pur- 
chase and would set free the holding to be 
operated upon by the ordinary provisions 
qI the law, In other words, Section 
22 (2) imposes a limitation on the rights 
of the cosharers for the benefit of the 
purchasing co-sharer ; and there is no 
reason why this limitation should be 
removed by reason only of a partition 
taking place. That no undue stress is 
to be laid on the word “co-proprietors’ 
in the sense contended for by the 
appellants would appear from the 
decision of this Court in Bambahadur 
Lai V. Gungora Kuer (2) where the 
status conferred by S. 22 (2) was 
discussed and it was held that the 
status created was a peculiar status 
which attached to the cosharer so long 
as ho remained a co-sharer ; it was held 
that when the cosharer parted with 
his interest in the estate he lost the 
right to retain land under that section. 
But in referring to the decisions where 
it had been held that on partition the 
purchasing cosbarer was entitled to 
retain possession of land recorded in 
his name under S. 22 (2) of the Bengal 
Tenancy Act, Kulwant Sahay, J. said, 

“iu these eswes the iuterest of the oo-sharer who 
had purchased the holding did not cease, he 
continued to be the proprietor after the partltiou 
and hence it was held he wag entitled to retain 
possession.” 

His right to possession was therefore, not 
limited to the period of the oo*proprietpr- 
ship,but continued because the co-proprip’ 
tor continued to be a proprietor (though 
of another takhta) after the partition. 
The authorities bearing directly on the 
question are conclusive in favour of 
the respondents. In Ram Prasad v. Qgpal 
Chand (3) the precise question upw 
under consideration was dealt with and 
it was held that the defendants could 
not be ejected from such lands upon 
partition, and that the legislature never 
intended nor did the language of section 
22 (2) give rise to the interpretation 
that the co-proprietor acquiring an 
occupancy holding by purchase, although 
entitled to retain possession on payment 
of rent to his oosharers, must give it 
up the moment the estate in which 
l and i s situate is part^itionej among 

(2) A. I. B. T925 STtpa ^ 

(3) [19211 2 P. L. T, 103 
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the co-proprietors. The same view was 
taken in Nandkishore Smgh v. Mathura 
Sahu (4) where the argument that the 
purchasing co- proprietors ceased to 
be co-proprietors after the partition 
and that the partition effected a 
complete change in the status was dealt 
with and was negatived. A similar view 
was taken in Basdeo Narain v. Badha 
Eishun (5), a case which dealt with 
S. 22 (2) of the Act as it st6od 
before the amendment in 1907. In 
that case their Lorships observe as 
follows: 

Now if this bo correct, something must happen 
subsequent to the acquisition of the holding 
by the cosharer landlord to put an end to the 
holding. It is suggested that the partition 
between the cosbarer landlords puts an end 
to the holding; but in my judgment there is 
no foundation for this argument in the Bengal 
Tenancy Act and we have not been referred 
to any cases which support the argument put 
before us by the learned vakil appearing on 
behalf of the respondents. 

Learned counsel for the appellants 
relied on the decision in Quamnddin 
Khan v. Bamyad Singh (6) as laying 
down a different principle. Now that 
case was expressly decided on the ground 
that it was not a case under S. 22 
(2) of the Bengal Tenancy Act, and the 
decisions referred to above, which were 
considered, were not dissented from but 
were* distinguished precisely on that 
ground. The lands in that case were 
treated as ordinary ])akasbt lands of 
the maliks without more, which on 
partition would necessarily go to the 
proprietor of the takhta to which they 
were allotted. 

On the principle and on authority I 
am of opinion that the dscision of the 
learned District Judge in this case was 
correct and that the appeals should be 
dismissed with costs. 

Das, J — T agree. 

Appeals dismissed. 


(4) A. 1. B. 192ii Patna 193. 
(8) A. I. B. 1922 Patna 62, 
(6) A. I. B. 1922 Patna 364, 
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Das ’and Foster, JJ. 

Ishwardas Martvari and another — Judg- 
ment-debtors — Appellants. 

V. 

Biseswar Lai Marwari and others — ^ 
Decree-holders — Respondents. 

Appeal No. 256 of 1924, Decided on 
30th November 1925, from an order of 
the Sub-J., Manbhum, D/- 16th August 
1924. 

(a) Civil P. 0., 0. 21, P. 92--Notice~-There 
is no limitation lor notice under the rule, 

Arfc. 16G of the Limitation Act provides a 
period of 30 days for ac application to set aside 
a sale in execution of a decree, There is no 
limit of time under the Limitation Act for 
serving notices upon the persons affected by the 
order under R, 92 : 4 P. L, T. 491, IPolL 

.[P 267 C 1} 

Civil P. C„ 0. 21, Er. 00 and 92— All 
'parties affected by an application under E. 90 
7ieed not be parties to the application, but that 
they should have notice. 

It is not necessary to have all the parties 
affected by the application as parties to the 
application. The whole object of the rule is to 
provide that no adverse order should be passed iu 
the absence of the persons affected by the order^ 
and R. 92 protects all tho persons who may^ be 
affected by an adverse order. As an application* 
under 0. 21, R. 90 is in tho suit itself, all the 
decree-holders are already parties to the proceed- 
ing; the auction-purchaser is the only person 
who is not a party to the suit. [P 267 C 21 

S. C, Mazumdar and B, P. Varma~ 
for Appellants. 

A, B, Mukherji and U, N, Banerji * 
for Respondents. 

Das, J.— Biseswar Lai Marwari, 
Begraj Marwari and Kissen Lai Marwari 
obtained a decree for R. 33,587 as against 
the appellants, and 'in execution of the? 
decree put up to sale the property which 
is the subject-matter of the present 
application. At the auction sale, the 
property was purchased by the decree- 
holders as also by one Salegram Marwari.. 
The sale took place on the 23rd and 24th 
June 1924. On the 23rd July an ap* 
plication was presented ori behalf of th& 
appellants under the provision of O. 21, 
R. 90 of the Code for setting aside the 
sale. In the cause title of that applica-^ 
tion Biseswar Marwari and Salegram 
Marwari appeared as the opposite party. 
A point was taken before the Court 
below that the application was not 
maintainable inasmuch as two of the 
decree-holders were not made parties toi' 
the application. The point found favour 
with the learned Subordinate Judge 
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with the result that he dismissed the 
application without investigating the 
merits of the case. Hence the appeal to 
this Court. 

Article 166 of the Limitation Act pro* 
vides^a period days for an application 
to set aside a sale in execution of a decree. 
The article refers to the application 
under 0. 21, E. 90 of the Code which 
provides for an application to set aside 
a sale on the ground of material irregu- 
larity or fraud in publishing or conduc- 
ting it. E. 92 provides that no order 
shall be made by the Court ‘until notice 
of the application has besn given to all 
persons affected 'thereby. The learned 
vakil 'appearing for the* appellants con- 
tends that there is no limit of time under 
the Limitation Act for serving notices 
Upon the persons affected by the order 
and that the learned Subordinate Judge 
should have acceded to his application 
for having notices served on .the decree- 
holders. In my opinion the contention 
is right and ought to bo upheld. This 
view has been taken both by the 
Bombay High Court and in our Court. 
In Ganesh Bab Naikv,Vithal V aman 
Mahalaya (l) tlie auction-purchaser was 
not made a i)arty to the proceedings 
under O. 21, ‘E. 89 of the Code, and it 
was contended that the application was 
not maintainable in the absence of the 
auction-purchaser. Scott, C. J., with 
the concurrence of Chandavavkar, J., in 
dealing’ with the point said as follows : 

The first point in this appeal is a, prelimin.ary 
point taken by the auction-purchaser that be 
was a necessary party to the ^application of the 
judgment-debtor under 0. ^1, R, 811 and that 
the application is bad as be was not made a 
party to it within thirty days. The contention 
is based upon the decision of the Allahabad High 
Court in All Qauhar Khan v. Bansldhar (2). 
The point, however, is now provided for by the 
Civil Procedure Code of 1908. ^ 0. 21. R. 92, 
which says that where in the case ’of an applica- 
tion under R. 89, the deposit required by that 
rule is made within thirtv days from the date of 
siile, the Court shall make an order setting aside 
the sale, provided that no order shall be made 
unless notice of the application has been given 
to all persons affected thereby. 

A similar view was taken by this Court 
in Mt, Bihi Zainah v. Paras Nath (3). 
The decision of this Court is binding on 
us, and it is a decision with which I 
entirely agree. The learned advocate 
appearing on behalf of the respondents 

"~(l)[m3] 37 Bom. 387=15 BonuLrE. 244^ 

(2) [1893] 16 All. 407=(1893) A. W. N. 173. 

(3) A. I. R. 1924 Patua 87; * 
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contends that an application under 
O. 21, E. 90, cannot be 'entertained by 
the Court unless all the persons affected 
by the application are named in the*' 
cause title. With great respect, I think, 
that E. 92 meets the objection com- 
pletely. There is no particular meaning: 
in.the contention that it is necessary tc 
have the parties affected by the applica- 
tion as parties to the application. The 
whole object of the rule is to provide 
that no adverse order ‘should be passed 
in the absence of the persons affected 
by the order, and E. 92 protects ‘all the 
persons who may be affected by an ad^ 
verse order by provid ing that : 

no order shall be made unless notice of the 
application has been given to all pjrsous 
affected thereby. 

In one sense all the decree-holders 
are already parties to the proceeding ; for 
an application under O. 21, R. 90 is an 
application in the suit itself and there- 
fore it seems to me that they are all 
X)arti 0 S to the ‘proceeding. The auction- 
purchaser is the only person who is not 
a party ,te the suit ; but so far as the 
auction- purchaser in the present case is 
concerned, he was cited as an opi> 08 ita 
party in the proceedings under 0. 21, 
R. 90. In’my opinion the learned Subor- 
dinate Judge should have acceded ta 
the application of the decree-holders and 
issued notices upon those decree- holders 
who were not named in the cause titla 
as the opposite party. 

I would accordingly allow the appeal,, 
set aside the order passed ,by the Oourfc- 
below and remand the case to that Court 
for disposal according to law. Costs are 
reserved and will be dealt with by tha 
learned Subordinate Judge. 

Let the record be sent down at once. 

Foster, J. — I agree. 

^ A. I. R, 1926 Patna 267 

Adami, j. 

Sheo Prasad and others — Accused— 
Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Revision No. 25 of 1926, 
Decided on 18fch February 1926, against, 
an order of the Judicial Commissioner 
Eancly, D/- 2l8t November 1925. 
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PenaX Code^ 8> 415 — l^ejely tjaking^ thu^* 
impression on a blank piece of paper ts not suffi- 
cient, 

Me&B taking tliuinb-impreBsiQix on a blank 
piece of paper is not .sufficient to prove an inten- 
tion to use the paper dishonestly and does not 
constitute an offence under 8. 415. [P 269, C 1] 

Bai Gum Saran Prasad and S, R, Sen 
Gupta — for Petitioners. 

Judgmeot.-^The Petitioners Nos. 1 
and 2 were convicted in the trial Court 
-under S. 417 read with S. 511 and 
sentenced to rigorous imprisonment 
for three months and a line of Bs. 50 
each ; the third petitioner, a constable, 
was sentenced to three months’ rigorous 
imprisonment with a fine of Bs. 20 
under S. 417 read with S. 114 of the 
Indian Penal Code* On appeal the cojQvic' 
lions, under S. 417 road with S. oil, of 
the first two petitioners have been 
changed to convictions under S. 417 ; 
the conviction of Petitioner No. 3 under 
B. 417 read with S. 114 was maintained. 
The sentences have been maintained. 

The Petitioner No. 1 is the landlord 
of village Narekela and Petitioner No. 2 
is his relation. 

Thera had been a paddy looting case 
in the village and the sub-inspector, 
accompanied by the constable, Petitioner 
No. 3, went to the village in order to 
take recognizance from certain tenants 
who were to be witnesses in the case. 
The Sub-Inspector stayed at the house 
of Petitioner No. 1. The witnesses were 
called to that house to give recognizance 
to appear. The Sub-Inspector was sit- 
ting in the room, and the first and second 
petitioners as well as the constable were 
also there. Before thumb- impressions 
were taken on the recognizance bonds, 
it was suggested that it would be well 
first to test the ink with which the im- 
pressions were to he taken. The wit- 
nesses were therefore called forward to 
give their sample thumb-impressions on 
Li blank piece of paper ; one of them re- 
fused, h^t thA allowed the con- 

stable to ink their hands, and their 
impressions were taken on the blank 
piece of paper. The Petitioner No, 1 
supplied the paper, and after the ipi- 
pressions were put on it took it away. 
The next day the witnesses, who had 
put their thumpnmpreseione on the 
paper wept to their padwe, the 
Bodson, aPd told hiip what 
happepad apd to Wm a fe%r 

that the landlord, with whom their ee^ 
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lations were strapped, might use the 
blank pieee of paper with the thumb* 
impressions upon it for the purpose of 
bringing a case against them. Xbe padre 
went to the police station and told the 
Sub-lnspectqr the fears of the villagers 
and the Sub-Inspector promised to get 
the paper back. Next day the constable. 
Petitioner No. 3, was sent to the village 
from the police station and recovered 
the blank piece of paper from the Peti- 
tioner No. 2 and tore away from it the 
portion containing the thumb impres- 
sions. The thumb impressions were 
taken on the 28th November 4924. 
Nothing more was done till the 13th 
February 1925 when the Sub*Pivisional 
Officer of Gumla went on tour to the 
village. There he was told by the ten- 
ants that they were frightened that the 
Petitioner No. 1 might make use of the 
document on which they had put their 
thumb-impressions. Their statement 
was taken and was treated as a com- 
plaint, and proceedings were started 
against the three petitioners, and they 
were convicted of an attempt to cheat 
and, in the case of Petitioner No. 3, 
of an abetment of the offence of cheating. 

An appeal was made to the J)eputy 
Commissioner, Ranchi. He held that 
the facts showed, not an attempt to 
cheat, but a substantive ofifence of cheat- 
ing and altered the convictions accord- 
ingly. 

The learned Judicial Commissioner 
was then moved to refer the case to this 
Court, but he refused ; for he found that 
the appellate Court had come to the 
right conclusion in finding that the 
petitioners bad committed the offence 
of cheating. 

The prosecution case was that the pe- 
titioners intended from the first to 
obtain from the tenants thumb-impres- 
sions on a blank piece of paper by re- 
presenting to them that the reason for 
taking <ihe thumb-impressions was in 
order that the ink to be used might be 
tested, and that their dishonest or 
fraudulent intention was afterwards to 
cquvert the blank piece of paper into 
some document which they plight use 
againsi ^he tenants for their own end, 

Bq^h the Qourts below have {pund 
that the action of the petitioners 
amounted to more than a preparation for 
theg^noe* Evidently the ^urtah^d 
that the netitioners fraudttkmUy or die- 
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tionestly dodeired tte tenaiyls, mi 
intentionally indtioed them to put their 
thumbnmpreseioQs on the blani: paper, 
an action which they would not have 
taken if they had not been deceived by 
the petitioners ; also that the action, 
which the tenants were deceived into 
taking was likely to cause damage 
or harm to the tenants in body, mind, 
reputation or property. There can be 
no doubt that, if the petitioners bad 
this fraudulent or dishonest intention 
and deceived the tenants and thus in- 
duced them to give their thumb-impres* 
sions, on the wording of S. 415 the 
offence of cheating would be complete 
when the action was taken. But there 
are elements in this case which, to my 
mind, cannot bring the action of the 
petitioners under the purview of S. 415. 
In the first place, with regard to the 
intention, it is assumed that the peti- 
tioners intended to convert the blank 
piece of paper into some written in- 
strument and to use it for their own 
purpose dishonestly. Had the petitioners 
gone one step further and made any entry 
on the blank piece of paper, if they had 
begun writing the words ** I promise ; 
there might have bean some good reason 
for concluding that the intention was 
to use this paper for dishonest pur- 
, poses. But in the present case all we 
have is a blank piece of paper with 
thumb-impressions upon it ; there is 
nothing written on the paper, and that 
being so, there is hardly sufficient to 
show a dishonest intention. It is not 
enough to assume that probably the 
intention of the petitioners was bo con"* 
vqrt the blank paper into a written 
document. ^Were we to find that the 
mere presence on the paper of thumb 
impressions was sufficient to show an in- 
tention to use that paper dishonestly, 
then the hobby of autograph collecting 
would be a dangerous one. 

Then again the Court must be satis- 
fied that the tenants were deceived. 
One tenant refused to give his thumb- 
impression : the other tenants in theit 
evidence state that they gave their 
thumb-impressions unwillingly. It is 
clear, I think, thumb- impressions were 
given by these tenants not under the 
impression so much that they were being 
ttsed as a test, but because the Sub* 
Inspector s^nd the constable were pra** 
sent and they were tk)ld to put tneiif 
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thtunb-lmpresBions on the paper, “‘their 
action in going to the padre nex t day 
and telling him what their fears W 0 re- 
would point to the fact that they were* 
not deceived. To my mind the elements 
necessary for constituting the offence 'of 
cheating were not all present in the pre- 
sent case. There may have been a pre- 
paration to cheat but the action of the 
petitioners fell short of an attempt at 
oheating and the substantive offence of 
cheating. No attempt was ever made'to 
use the blank piece of paper, and, so far 
as we know, nothing was ever written 
on it. The petitioners could not oven be 
prosecuted for an# attempt at forgery 
until they had made some entry on the 
blank paper which would show a stage 
going further than mere preparation, 

The convictions of the petif^oners 
must be set aside and they must be 
acquitted and set at liberty the fines, if 
paid, will be refunded. 

Convictions sot nsido 
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Das and Poster, JJ. 

Mt. Bajdulari Bihi and others — Plain- 
tiffs — Appellants. 

V. 

Mt, Krishna Bibi and anothci — Ob- 
jectors— Respondents. 

First Appeals Nos. 193 and 206 of 
1924, Decided on 9th December 1925, 
against the decision of the Dist. J., Bha- 
galpur, D/- 23rd June 1924. 

tls will — Execution — Proof — Ordinarily parties 
propounding must prme tlie due execution — Party 
writing Will getting benefit under it—Oourt 
must be careful In satisfying Itself that the in- 
strument expresses the true tv til of the testator, 
hut this Is the rule of prudence and not of lam-— 
Evidence Act, S, 101. 

It is not open to doubt that the onus probandi 
lies in every case upon tho party propounding 
the Will ; and he must satisfy the oonsoience of 
the Court that the Instrument so propounded is 
the last Will of a free and capable testator. But 
the onus is in general discharged by the proof of 
capacity and the fact of execution from which 
the knowledge of and assent to its contents by 
the testator will be assumed. This is the general 
rule, but if a .party writes or prepares a Will, 
under which he takes a benefit, that is a cir- 
cumstance which ought generally to excite the 
suspldou of the Court, and calls upon it to be 
TigUaut and jealous in examining th^ evidence 
iasuMort o| the instrument, in favour of which 
it ott^t not to pronounce unless* the suspicion is 
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removed apd it U judicially satisfied that the 
paper propounded does express the true will of 
the deceas;id Barry v, Butlin [(1838) 2 Moor P. C. 
480, lief , ; Tyrrell v. Palnton (1894) Pro. Dv* 
J51*Pe/.] But the rule mentioned above that a 
Court should be otiutious is a- rule of prudence 
not a rule of law. The circumstance is at most 
a suspicious circumstance of more or less weight 
according to the facts of each particular case, 
but in no case amounting to more than a cir- 
cumstance of siiHpicion,. and the benefit to be 
derived by such writer must bo a pecuniary bene- 
fit, a legacy, for instance, more or less of a sub- 
stantial nature. [P 270, C 1, 2] 

P. C. Ma7iuk, S. M. Mullick, A. T. Sen, 
G, S, Prasad, Kailashpati, G. P, Das, 
Shiveshwar Dayal, Navadwip Ch, Ghose 
and N, C, Roy — for Appellants. 

K, P, Jayaswal, S, M, Gupta, T. N, 
'Sahay, L, K. Jha, Ilassan Jan and 
Murari Prasad — for Respondents. 

Das, J .— This appeal arises out of an 
application for }irol)ate of an instrument 
dated the 24:th July 1923, and purport- 
ing to be the Will of Raghunaridan Lai 
who died on the 31st August 1923. He 
left behind him two daughters Rajkumari 
Jlihi and Sarat Kumari Bibi, tlie widow 
of a deceased brother Krishna Bibi, a 
sister Kajdulari Bibi and two sons of the 
sister, Lachmi Prosad, . and Ilari 'Prosad. 
By the alleged Will five persons Rai Baha- 
dur Sakhi Chaud, Rai Bahadur Suraj 
Prosad, Ganesh Lai, Madhusudan Das and 
Maulvi Jainaluddin were appointed exe- 
cutors and trustees and, subject to cer- 
tain legacies, the whole of the estate 
was, in substance, devised to the trustees 
with directions that they should open a 
fund called “ Raghunandan Poor Stu- 
dents Fund ” and give scholarships and 
pecuniary assistance to the poor })oys of 
Abo colleges and schools in the province 
of Bihar irrespective of religion or creed. 
The legacies provided by the Will are as 
follows : 

Rs. 500 per month to each of his 
daughters from generation to generation ; 

Rs. 150 per month to Krishna Bibi ; 

Rs. 500 to his sister Rajdulari and after 
her death to her sons ; 

Rs. 300 to Ram Bibi, widow of a 
deceased uncle of the testator and after 
her death to her son Sri Krishna Das and 

Rs. 200 to his cousin Madhusudan Das. 

On the 27th February 1924, four of the 
executors nominated in the Will, namely, 
Rai Bahadur Sakhi Ohand, Ganesh Lai, 
Madhusudan Das and Maulvi Jamaluddin 
applied for grant of probate to them, and 
caveats were filed on behalf of the daugh- 
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ters of the deceased as also on behalf of 
his sister-in-law Krishna Bibi. We are 
not concerned in these proceedings with 
the caveat filed on behalf of Krishna Bibi 
who supported it by an affidavit in which 
she raised the question as to whether the 
testator had power to execute the Will 
in question. The eldest daughter Raj- 
kumari Bibi beyond filing the caveat took 
no further part in the proceedings ; but 
there was an active opposition on the 
part of the youngest daughter who was 
a minor and who was represented in those 
proceedings by her father-in-law. Two 
important questions of fact were raised 
on her behalf, first whether the deceased 
had testamentary capacity to execute the 
Will ; and secondly, whether there was 
undue influence exercised on the deceased 
by Jamaluddin. The learned District 
Judge has answered both these questions 
in favour of the propounders of the Will ; 
and the decision of the learned District 
Judge on these points has not been chal- 
lenged before us on behalf of Sarat Ku- 
mari Bibi. But the learned Judge rejected 
the application for probate on the ground 
that there was no sufficient evidence that 
the deceased was aware of the contents 
of the Will and that the Will expressed 
his intention ; and the only point which 
we have to consider in this appeal is 
whether the learned District Judge was 
right in rejecting the application for 
grant of probate on the very narrow 
ground assigned by him. 

The principal incidents in connexion 
with the execution of the Will according 
to the case of tlie propounders may be 
portly stated. The testator dictated the 
instructions of the Will 'to Hasan Ali a 
few days ])efore the Will was actually 
executed. Hasan Ali, according to the 
evidence of the propounders of the Will, 
evidence which has been accepted by the 
learned District Judge, had taught the 
testator Urdu in his younger days and 
had kept up some sort of connexion with 
the testator ever since. Now these in- 
structions were taken down by Hasan Ali 
in two or three loose sheets of paper and 
were made over by the testator to Jamal- 
uddin on the 21st July, with instruc- 
tions that he should take them to 
Mr. Ranjit Sinha, a leading vakil practis- 
ing at Bhagalpur, and have a Will drafted 
by the vakil on the footing of these in- 
structions. On the evening of the 2l8t 
July, Jamaluddin saw Babu Eanjit Sinh^ 
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^nd the latter dictated a Will to him in 
Urdu. On the morning of the 22nd July, 
Jamaluddin read out the Will as drafted 
•by the vakil to the testator and made 
over both the instructions and the draft 
Will to the testator. On the 23rd July, 
the testator gave the draft Will to Jamal* 
^lddin and asked him to make another 
oopy of it 'Omitting the 12th paragraph 
containing the appointment * of executors 
and trustees and the appointment of 
Jamaluddin as the life manager of the 
estate. According to the evidence of 
Jamaluddin the object of the testator was 
to take the opinion of Rai Bahadur Surja 
Prasad on the draft prepared by Mr. Ran- 
jit Sinha without letting him know that 
he was proposing to appoint him one of 
the executors and trustees under the 
Will. The deceased then sent for Rai 
Bahadur Surja Prasad, a leading vakil 
practising in Bhagalpur, and the latter 
came to see him that evening about 
'6 p. m. The copy of the draft prepared 
by Ranjit Babu, that is to say, the draft 
ns dictated by Ranjit Babu with the 
omission of the 12th paragraph of it, was 
then read out to the Rai Bahadur in the 
.presence of the testator and the Rai 
Bahadur proposed to take it home with 
him and to consider the matter the next 
morning. This was acceded to and the 
Rai Bahadur took the draft with him. 
On the morning of the 24:th» July, Jamal- 
uddin ,saw the Rai Bahadur who made 
certain verbal alterations in the draft. 
Uuder instructions from the testator 
Jamaluddin then made a fair copy of the 
draft adding the missing * paragraph. He 
then read it out to the testator who ap- 
proved of it. At about 2 o’clock that 
day, the testator accompanied by Jamal- 
uddin and his medical attendant Satish 
Babu motored to the office of the Dis- 
trict Sub-Registrar and sent for the Rai 
Bahadur from the District Court. The 
Rai Bahadur came to the motor-car 
whe^e the deceased was waiting for him 
and the deceased then executed the WTll 
in the presence of the Rai Bahadur and 
Satish Babu, who put their signatures as 
attesting witnesses. Jamaluddin then 
signed the Will as the scribe thereof. 
TThe whole party then walked into 
-the office of the District Sub-Registar 
and the testator presented the Will, 
in a sealed cover for being deposited 
with the Sub-Registrar. The Sub-Regis- 
itrar asked him whe^ther he had executed 
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the Will voluntarily and “with an under* 
standing of its contents” to which the 
testator answered in the affirmative. 
The testator left for Calcutta on the 26th 
July, where he died on the 31st August. 

Before dealing with the grounds as- 
signed by the learned Judge in support 
of his conclusion a little more in detail 
it will be useful to refer to the 12th 
paragraph which seems to me to be the 
key to the decision. That paragraph 
runs as follows : 

For carrying out the above mentioned pro- 
visions!, the executint, appoint five trustees : 

(1) Rai Bahadur Babu Sakhi Chaud, Superin- 
tendent of Police at present manager of the 
Jagannath Temple residing at present at Puri 

(2) Rai Bahadur Surja Prasad, son of Babu Ras 
Behari Sahay, deceased. Vakil, resident of ^la- 
halla Khanjarpur, district Bhagalpur, (3) Babu 
Ganesh Lai, my Knalera brother-in-law (cousin- 
in-law) resident of ^laballa Guzri, Patna City, 

(4) Babu Madhusudan Das, son of Babu Riui 
Narayan Da«, deceased, (who is) my relative, 
resident of Mahalla Golaghat, Bhagalpur and 
proprietor of the Gopal Steam Press, Bhagalpur 

(5) Maulvi Jamaluddin Khan, the present ma- 
nager of my estate, resident of Mahalla Im- 
amnagar, district Bhagalpur. The said Maulvi 
has up to this time bjen serving me faithfully 
and conscientiously and he is acquainted with 
everythiiig. He is therefore assigned the posi- 
tion of manager for life in .iddition to that of a 
trustee. His montly salary for manager’s work 
is fixed at Rs, 250. Over and above this salary, 
proper conveyance charges shall be given to him, 
and travelling and daily diet expenses shall be 
given as in my time, or the trustees may make 
proper arrangement Iherofur in such manner as 
they may think proper. In case of increase of 
the income of th(^ estate, the trustees shall 
allow him such incrouicut of salary as may bo 
decided upon by them. This item of expendi- 
ture shall be a charge on my estate under the 
head establishment- charges. Travelling ex- 
penses both ways etc. shall bo paid to trustees 
Nos. 1 and 3 when they shall come over on 
bu.Muess of the estate and the same rule shall 
apply to the trustees living at a distance. This 
(item of) expenditure shall bo a charge on my 
estate uuder the head — Allowance to trustees. 

The learned Judge refers to the evi- 
dence to show that Jamaluddin took an 
active part in the preparation of the Will 
and he refers to the 12th paragraph of 
the Will to show that Jamaluddin took 
a benefit under the Will ; and professing 
to be guided by Barry v. Butlm (l) and 
Tyrrell v. Painton (2) he thought that 
probate should not be granted unless 
those propounding the Will satisfied the 
conscience of the Court that the testator 
know and approved of the contents of the 
Will. Now it happened that the testator. 


(1) [1838] 2 Moor. P. C. IbO. 

(2) [mi] P. D. 151. 
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who was an educated man and was a 
Municipal Commissioner and had served 
his town as Honorary Magistrate, signed 
the Will in the presence of Rai Bahadur 
Surja Prasad, a witness whose testimony 
cannot be impeached in any Court of law 
and was in fact not impeached in the 
arguments before us. It also happened 
that the testator himself went to the 
office of the District Bub- Registrar and 
deposited the Will with him under the 
provision of the Indian Registration Act 
and that in answer to a question put to 
him by the District Sub- Registrar, he 
said that he had executed the Will** with 
an understanding of its contents.*' But 
the learned Judge thought that the case 
was one in which the signature of the 
testator did not carry with it the pre- 
sumption of knowledge of the contents of 
the Will ; and, as in his view there was 
not sufficient evidence of knowledge he 
thought that it was not a case in which 
he should pronounce in favour of the 
‘validity of the Will. 

It is not open to doubt that the onus 
probandi lies in every case upon the party 
propounding the Will ; and Ke must 
satisfy the conscience of the Court that 
the instrument so propounded is the last 
Will of a free and capable testator. But 
the onus is in general discharged by the 
proof of capacity and the fact of execu- 
tion from which the knowledge of and 
assent to its contents by the testator will 
be assumed. This is the general rule ; 
but on this an exception has been en- 
grafted which was stated in these words 

in Barry v. Dutlin (l). 

11 a party writes or prepares a will, under 
which he takes a benefit, that is a circumstance 
which ought generally to excite the suspicion of 
the Court, and calls upon it to be vigilant and 
jealous in examining the evidence in support of 
the instrument, in favour of which it ought not 
to pronounce unless the suspicion is removed 
and it is judicially satisfied that the paper pro- 
pounded does not express the true will of the 
deceased. 

As was said in Tyrrell v. PaifUoji (2) : 
the principle is that whenever a Will is pre- 
pared tinder circumstances which raise well- 
grounded suspicion that it does not express the 
mind of the testator, the Court ought not to 
pronounce in favour of it unless the suspicion is 
removed ; 

but it is obvious that the rule to which 
expression is given In the two cases cited 
above is a rule of prudence not a rule of 
l§wj and it is worth while stating the 
following passa^ from the judgment of 
Baron Parke to show the meaning and 


the extent of the rule upon which the 
learned Judge in this case has so largely 
founded his judgment : 

All that can be truly said 
said the learned T^ron 

is that if a person, whether, attorney or not, 
prepares a Will with a legacy to himself, it is, at 
most, a suspicious circumstance, of more or less 
weight, according to the facts of each particular 
case ; in some of no weight at all. as in the case 
suggested, varying according to circumstances ; 
for instance, the <|uantum of the legacy and the 
proportion it bears to the property disposed of, 
and numerous other contingencies, but in no 
case amounting to more than a circumstance of 
suspicion, demanding the vigilant care and 
circumspection of the Court investigating the 
oase, and calling upon it not to grant probate 
without full and entire satisfaction that the 
instrument did express the real intentions of 
the deceased. 

Now, is there a suspicion inherenb in 
the Will itself that it does not express 
the mind of the testator ? The learned 
Judge says that Jamaluddin, the writer 
of the document, takes a considerable 
benefit under the Will and that that is a 
circumstance which must excite the sus- 
picion of the Court. The benefit, in my 
opinion, must be a pecuniary benefit, a 
legacy, for instance, more or less of a 
substantial nature ; but in this case 
Jamaluddin does not take a legacy under 
the Will. All that is provided for in 
the Will is that Jamaluddin should be^ 
retained as manager for life at a salary 
of Rs. 250 per month. (His Lordship 
then discussed the circumstances under 
which Jamaluddin was appointed the 
manager under the Will and proceeded.) 
In my opinion it is satisfactorily estab- 
lished that the testator knew and ap- 
proved of the contents of the Will. 

I would allow the appeal, set aside the 
order passed by the Court below and 
direct that probate do issue. In regard 
to the question of costs, most serious 
charges were made against Rai Bahadur 
Surja Prosad and Jamaluddin by Jugal 
Kishore Prosad, the father-in-law of 
Sarat Kumari Bibi. I think that he 
should pay the costs incurred by the 
petitioners in this Court and in the Court 
below. We assess the hearing fee in this 
Court at Rs. 1,500. This judgment will 
govern the other appeal and there will 
be no order for costs in that appeal. 
Foster, J.—I agree. 

Appeal alloxoed^ 
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Bucknill. J. 

Madras and Southern Mahratta Rtj. 
Co . — Defendant No. 2 — Petitioner. 

V. 

Firmt Gopal Eai Bam Chwidci — 
Plaintiff — Opposite Party. 

Civil Revision No. 114 of 1925, Decided 
on 11th June 19*25, against a decision of 
the Small Cause Court Judge of BhagaP 
pur, D/ ■ 4th December 1924. 

Damage’^ — Breach of contract — Hallway 
Company entrusted loUU goods to be carried — 
Boute not fixed — No delay in dellrcry — Railway 
is free to carry goods by any route. 

Where there was no contract on behalf of the . 
Railway Company that they would carry the 
goods by any particular route and there was no- 
thing except the name of the place of despatch 
and the name of the place of consignment con- 
tained in tho contract between the parties con- 
cerned. 

Held : so long as tho goods were delivered at 
the place of consignment and so long as thev 
were delivered in duo course, i. c., within a 
reasonable time, it mattered not to the plain- 
tiffs or to anyone else by what particular route 
tho goods may have b^'on, for the convenionco of 
tho Railway Company, despatclied by the carriers. 

[P. 274,0. 1] 

(6) Damages — Suit for — Cause of action based 
on breach of eojitract — Damages based on delay 
cannot be claimed. 

Where tho suit as framed is not one brought 
in tort for damages due to loss occasioned to tho 
plaintiffs on account of the retardation in deli- 
very but simply for compensation for tho loss of 
the articles which were found missing, the action 
is founded on breach of contract and in no sense 
on tort based upon the delay and damages 
founded on delay cannot bo claimed. 

[P. 274, C. 2] 

N.C, Sinha, N.G. Ghosh and B.B. Ghosh 
—for Petitioner. 

B. C. Sinha and B. A. N. Sinha — 
for 0pi)O9ite party. 

Judgment. — This is an application in 
civil revisional jurisdiction made under 
somewhat peculiar circumstances. The 
matter relates to a suit brought by the 
opposite party here against among other 
defendants the Madras and Southern 
Marhatta Railway Company on behalf of 
which Company the present application 
has been made. The facts in the case 
were very simple. 

The plaintiffs in the suit were con- 
signees of some packages of cloth ; these 
packages of cloth were despatched from 
Bangalore City in the south of India to 
Bhagalpur station on the Bengal and 
North " Western Railway Company’s 
1926 P/35 & 36 


system. The route by which the goods 
were actually to travel was not of course 
indicated in any of tho papers which 
formed the contract between the 
consignors, the consignees and tho 
Railway Companies over whoso sys- 
tems the goods might travel. There 
might have been a variety of Railways 
over the lines of which tho packages 
might have gone ; at any rate we know 
the East Indian Railway Company, tho 
Bengal and North-Western Railway 
Company, and Madras and Southern 
Mahratta Railway Company were or 
might have been concerned. Now there 
is no doubt that when tho consignees 
came to take delivery of the packages 
there was a shortage of 21 seers of cloth 
in one i>ackag 0 ; no one knows and no one 
can tell whore or how this missing cloth 
vras abstracted or why tlie shortage ex- 
isted, Tho plaintiff in due course 
brought a suit for compensation for the 
loss of those articles and it was heard 
before the Small Cause Court Judge at 
Bhagalpur. The action of course was for 
damages for breach of contract and on 
the face of the contract had there been 
no intervening circumstances the suit 
would no doubt have been impossible to 
defend ; but as is so often the case in 
these cases relating to the carriage of 
goods by Railways in India the Company, 
that is to say. tlie applicants here, had 
contracted with tho party, for whom they 
were carrying these goods under special 
terms. The special terms are contained 
in what is known as risk note ; the person 
on behalf of whom the goods are carried 
obtains their carriage at a low rate or 
what is frequently termed a special 
reduced rate ; hut in consequence of 
obtaining the carriage of his goods at this 
low rate ho absolves specifically the 
Railway Company from responsibility for 
loss undf r certain circumstances. Tho 
principal points of importance in the 
present risk note which covered the arti- 
cles in question in this case are to the 
effect that the Railway Company is to be 
held not responsible for any losg, destruc- 
tion, deterioration or damage to any of 
the goods consigned except in the event 
of any complete parcel being lost under 
cireumetanoes which could be shown to 
be due to the wilful negheb of the Rail- 
way Administration or to other circum- 
stances, such as, theft and the like to 
which I Tjeed not here refer as they are 
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not material. The defence, therefore, of 
the Railway Company was simply that 
they were protected from the claim made 
hy the plaintiffs by virtue of the exempt 
tions from liability contained in this 
risk note to which I haee referred. It is 
very difficult to see how the Small 
Cause Court Judge came to the conclu- 
sion that the plaintiffs could succeed. 
However, ho seems to have arrived at 
this conclusion on grounds which I must 
say appear to mo to be erroneous. In 
the firrit place, ho seems to think that, 
because the goods did not travel so far 
as they possibly could on the Eengal and 
North-Western Railway Company's sys- 
tem, they had been despatched or carried 
on what ho calls a wrong route. There 
is, however, to my mind no force in such 
a suggestion ; there was no contract on 
behalf of the Railway Company that they 
would carry the goods by any particular 
route ; there is nothing except the name 
of the place of despatch and the name of 
the place of consignment contained in 
the contract between the parties con- 
cerned ; it appears to mo tiiat so long as 
the goods were delivered at the place of 
consignment and so long as they were 
delivered in due course, i. e,, within a 
reasonable time, it mattered not to tho 
plaintiffs or to anyone else by what 
particular route tho goods may have been, 
for the convenience of the Railway Com- 
pany or for what other reason we do not 
know, despatched by tho carriers. The 
Small Cause Court Judge has also based 
his finding in favour of the plaintiffs 
upon another ground and that is that 
there was delay in delivery of the goods. 
As a matter of fact it does not appear to 
me that there was undue delay in tho 
delivery of goods ; the plaintiff could have 
obtained delivery earlier than they did ; 
but there was considerable correspon- 
dence and discussion as to whether the 
iffaintiffs would take delivery without 
conditions or what is known as open 
delivery, that is to say, delivery under 
protest. There is, however, a far more 
important objection to the case being 
decided in favour of the plaintiffs on the 
ground of delay and this is that the suit 
as framed was not as . one brought in tort 
for damages due to loss occasioned to tho 
plaintiffs on account of the retardation 
in delivery but simply for compensation 
for the loss of the articles which were 
found missing, Certainly the action was 


founded on breach of contract and in no 
sense on tort based upon the delay. 
There were no damages proved to have 
been sustained by the delay in tho deli- 
very and the action was brought simply 
ui)on tho question of whether or not there 
had been breach of the contract and 
whether or not the Company was liable 
in view of the exemptions which were 
contained in the Risk Note Form H. I 
am quite unable to see how the plaintiffs 
can in this case succeed. I think the 
decision of tho Small Cause Court Judge 
was wrong in law. The route was im- 
material and tho idea that there were 
any damages, due to delay, appears to me 
to be quite untenable. The action should 
havo been dismissed, and although one 
must feel some sympathy with the plain- 
tiffs in respect of their loss it is quite 
clear to my mind that if they accepted 
the provisions of tho Risk Note Form H 
they must put up with the loss. 

Under these circumstances the decision 
of the Small Cause Couro Judge of the 
dth of Dacembov last must ho set aside 
and the suit must be dismissed. There 
will 1)0 no order as to costs of this 
Court. 

dismissed. 
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Das and Ross, JJ. 

Michammad Ihrahim and others — De- 
cree-holders — Petitioners. 

V, 

Chhattoo Lal and others — Judgment - 
debtors — Opposite Party. 

Civil Revision No. 328 of 1925, De- 
cided on 5th January 1926, from the 
order of the Munsif, Muzaffarpur, Dh 
20th June 1925. 

Jjc Civil P. C., S. 41 — Court to which decree is 
transferred for executlo7t ccasc^ to have jurtsdU- 
tlofi after it ha^ taken action wider 8. 41. 

The mere striking off of an applioatiou for 
execution does not terminate the jurisdiction of 
the Court to which the decree is sent for execu- 
tion to execute the decree ; but the jurisdiction 
ceases as boou as the Court takes action under 
S. 41 and certifies to tho Court whioh passed the 
decree the circumstances attending the failure 
on the part of the transferee Court to execute the 
decree. [P. 276, 0. 2] 

Khursaid Husain and Syed AH — for 
Petitioners. 

T. N. Sahai and A. N* Lal--iov Op* 
posite Party. 
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Das, J. — This application is directed 
against the order of the learned Munsif 
of Muzaffarpur, dated the 29th June 
1&25. The ciroumstances are these : On 
the 18th May 1925 the petitioners ob- 
tained a decree for Es. 144-5-9 against 
Chhattoo Lal in the Court of Small 
Causes in Calcutta. On the application 
of the petitioners, the Small Cause 
Court, Calcutta, sent the decree for exe- 
cution to the Muzaffarpur Court under 
the provisions of S, 39 of the Code of 
Civil Procedure. The petitioners applied 
tor execution in accordance with law ; 
but ultimately, on the 21st May 1924, 
his execution case was dismissed for 
default and the learned Munsif in seisin 
of the matter certified to the Calcutta 
Small Cause Court the circumstances 
attending the failure to execute the 
decree. The order of the learned Munsif 
is not before us, but wo must presume 
that he acted under S. 41 of the Code of 
Civil Procedure. Thereafter certain pro- 
perties belonging fo the judgment-debtors 
were sold at tlie instance of Mohan 
Prosad Sahu who had obtained a dooreo 
as against the judgment-debtors and 
there being assets of the judgment-debtors 
in the hands of the Muzaffarpur Court 
the petitioners applied, on the 20th April 
1925, for attachment of the surplus salo- 
2 )rocpeds which amounted to Rupees 
3, 436- 15-3. On the 27th April 1925 
Es. 1,432-15-9, out of the surplus sale- 
proceeds in the hands of the Muzaffarpur 
Court, was attached at the instance of tho 
petitioners, the Court at the same time 
directing that tho petitioners should 
obtain another order from the Calcutta 
Small Cause Court transferring tho 
decree for execution to that Court. Tho 
order of the Calcutta Small Cause Court 
transferring tho decree for execution to 
the Muzaffarpur Court was received on 
the 30th April 1925. Thereafter other 
decree-holders who had obtained decrees 
as against the judgment-debtors came in 
and the surplus sale* proceeds were at- 
tached at the instance first of Mohan 
Prosad, then of Bihari Lal and lastly of 
Sham Narain Singh. On the 24th June 
1925 the petitioners applied for liberty 
to withdraw Es. 1,432-15-9 out of the 
surplus sale* proceeds. They contended 

th at their attachm(nt was first in order 
of time and that they were entitled to 
withdraw the sum attached without refer- 
ence to the rights of th© other at- 


taching creditors. Similar applications 
were presented on behalf of the other 
attaching creditors and they applied for 
rateable distribution of the assets. The 
learned Munsif took tho view that S. 73 
of the Code of Civil Procedure did not 
apply to the facts of the case and that 
the distribution of the assets could only 
he made in order of respootive attach- 
ments. That being the position, the 
petitionei's contended that their attach- 
ment being first in point of time, they 
were clearly entitled to withdraw tho 
sum of Rs. 1,432-15-9 from tho Court. 
In dealing witli tliat application the 
learned Munsif cirae to tho conclusion 
that the attachment at tlio instance of 
the petitioners was wholly irregular 
inasmuch as tlio Muzaffarpur Court was 
no longer in seisin of the execution case 
anc it is tlie propriety of this order 
which is the subject-matter of tlio appli; 
cation before us. 

I am of opinion that tho view taken by 
the learned Munsif is correct and that 
this application must bo dismissed. I 
entirely agree that the Court executing' 
a decree sent to it has tho same powere 
in executing such decree as if it had been 
passed by itself ; but tho point is whether 
on the 27tli April 1925, the date of the 
order of attachment of Es. 1,432-15-9, tho 
Muzaffarpur Court had any jurisdicticn 
over the matter. It will 1)6 remembered 
that on tlio 21st May the Muzaffarpur 
Court bad not only dismissed tlie execu- 
tion case for a default but acted under 
the provision of S. 41 of the Code of Civil 
Procedure, Various cases been 

cited before us by Mr. Khursaid Hussain 
but those cases decide that the mere 
striking off of an application for execu- 
tion does not terminate the jurisdiction 
of the Court to which the decree is sent 
for execution to exeouto the decree ; but 
at tho same time those cases recognize 
that the jurisdiction ceases as soon as the 
Court takes action under S. 41 of the 
Civil P. C. and certifies to the^Court 
which passed the decree the circum- 
stances attending the failure on the part* 
of the transferee Court to execute the 
decree. In tho Full Bench case of 
J, G. Bagram v. J, P, Wise (l) the question 
was whether or not a Court to which a 
decree passed by another Court has been 
transmitted under the provisions of S. 280 
of Act VITI of 1859 was com|3^tent of 
(1) 1 Tj. K 91~10 W: K. 40 (F. BJ. 
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ifcs own aufchority to entertain a fresh 
application for execution after the first 
application had been struck off by itself 
for default. It will bo noticed that in the 
Code of 1859 there was no provision 
similar to the one contained in S. 223 of 
the Code of 1882 or S. 41 of the present 
Code. In dealing with this point 
Mr. Justice Mitter said as follows : 

It will b.^ further observed that the law does 
not contain any express provision as to how and 
when the execution records are to be rc-trans- 
mitk'd to the Court by which the decree was 
passed. I do not moan to say that such a thing 
cannot b 3 done at all, but all that I mean to say 
is that it can bo done only when an order to that 
effect has been received from the said Court, or 
from some otVier Court exorcising appellate juris- 
diction over the matter. 

It was clearly recognissed by Mr. Jus- 
tice Mifcter in the Full Bench case to 
which I have referred that the jurisdio* 
fcion to exocubo a decree by a Court to 
which the decree is sent for execution 
deases when an order is passed by that 
Court to the offeot that it is unable to 
oxoouto the decree. In delivering the 
judgment oi the Full Bench, Peacock, 

0. J., said as follows : 

The order for striking off the application for 
execution of the decree did not strike the copy of 
the docroo off the records of the Court to which 
it was sent for execution ; aiid so long as it re- 
mains there, the Court to which it was sent may 
deal with it, and any application for execution 
of it, as if it was a judgment of that Court. 

But in this case the decree was no 
longer in the record of the Muziffarpur 
Court on the 27th April 1925. This wa3 
the view which, I think, was taken by 
Mookerjee, J., in Manorath Das v. Ambika 
Kant Bose (2). That learned Judge said 
that the Court to which a decree is trans* 
forred for execution retains its jurisdic' 
tion to execute the decree until the exe* 
oution had been withdrawn from it or 
until it had fully executed the decree 
and had certified the fact to the Court 
whioli sent the decree or had executed 
it so far as that Court was able to do 
within its jurisdiction and certified that 
fact to the Court which sent the decree. 
In my opinion S. 41 of the Code makes 
it quite clear that the Court to which a 
decree is sent for execution has no juris- 
diction to deal with execution case after 
it takes action under S. 41 of the Code. 

I would dismiss this application with 
costs. Hearing fee : two gold mohurs. 

Ro$i. J.— I agree. 

Application dismissed, 

(a) [10091 IS 0. W. N. 533==9 0. L. J. 443. ^ 
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JwALA Prasad and Bocknill, JJ. 

Sadh^i Saran Pandey — Appellant, 
v. 

Nand Kumar Singh and others — Res- 
pondents. 

Second Appeal No. 84 of 1923, Decided 
on 4th November 1925, in connexion 
with the setting aside of the abatement 
order in the appeal. 

^ (aj Civil P. a„ O. 22, R. 4 — One of the 
heirs brought on record In time — Suit or appeal 
does not, abate. 

Where a responffenfc dies leaving more than one 
heir, and one of the heirs is substituted as heir on 
the record within time but substitution of the 
names of the other heirs is made after the time 
allowed, appeal will not abate under R , 4 of 0. 22, 
A, L It 1925 Pahia 123, Foil [P 276 0 2] 

❖ (6) Civil P. C\, O. 22, Rr. 4 and 9— Each 
of the appellants is entitled to apply under the 
rules independently. 

Each one of the appellants is entitled to prose- 
cute the appeal and to apply for setting aside 
abatement and for substitution. [P 277 C ij 

A. K. Bay and Amhicapada Upadhya 
— for Appellant. 

Sambim Saran — for Respondents. 

Judgment. — This is an application to 
set aside abatement and substitution of 
the persons named in the petition as 
heirs of the deceased respondent. Notices 
of the appeal were served upon respon- 
dents Nand Kumar Singh, Ramsingar 
Singh and Mathura Prasad Singh, There- 
after Nand Kumar Singh died, in whose 
place the appellant substituted the name 
of his widow, Mt. Ramkali Koer At a 
subsequent stage it turned out that Nand 
Kumar had another widow named Sheo- 
ratan Koer and that Mathura Prasad 
Singh was also dead leaving his widow 
Sri Krishna Koer. The appellant there- 
fore applied for setting aside the abate- 
ment and for substitution of the co-widow 
Sheoratan Koer, as an heir of Nand Kumar 
Singh in addition to the first widow al- 
ready brought on the record. They also 
applied for substituting Sri Krishna Koer 
in place of Mathura Prasad Singh. 

As far as Nand Kumar Singh is con- 
cerned there is no difficulty ; for Ramkali, 
one of his widows, was brought on the 
record within time and the appeal did 
not, therefore, abate so far as he was con- 
cerned. In accordance with the autho- 
rity of this Court in the case of Lilo So- 
nar v. Jhagru Sahu (1) and in consonance 
with R. 4, of O. 22, the appeal against 

(1) A. I. R. 1926 Patna 123. 
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Nand Kumar Singh could not abate, as 
one of his heirs was already on the re- 
cord. The bringing in of Sheoratan 
Koer on the record is oniy tor cue 
purpose of the final disposal of the appeal. 

As regards Mathura Prasad Singh the 
contention has been that the application 
for substitution of his widow in his place 
was not made in time, nor was the ap- 
plication for setting aside abatement. 
There has been, no doubt, a great delay in 
making the application in this behalf ; 
but the circumstances of the case show 
that the appellant came.to know of the 
‘death as alleged by them at a time which 
is well within the time they are entitled 
to make an application for setting aside 
the abatement. The notice upon Mathura 
Prasad was duly served and the appeal 
has far advanced. No doubt the appellant 
is required to be diligent in prosecuting 
his api)eal ; but after he gets the notice 
served upon the respondent he is not re- 
quired to watch the movements of the 
respondent and as to whether he is dead 
or alive. The law, therefore, is that ho 
must make an application within ninety 
days of his knowledge of the death ; but 
it has to be seen whether the date of 
knowledge has been falsely alleged. There 
is no reason why the appellant who has 
been prosecuting this appeal so diligently 
would allow the appeal to abate if ho had 
known of the death of Mathura Prasad 
Singh earlier than what is stated in his 
application. Mr. Sambhu Saran says that 
"the appellant must have known of the 
death of Mathura Prasad at least on the 
20th of September 1924, when notice of a 
rent suit brought by the widow of Ma- 
thura Prasad against one of the appel- 
lants was served upon him. In support 
of this contention he has filed a certified 
rcopy of a notice of the aforesaid suit. 
The service return shows that the appel- 
lant refused to give the receipt. This in 
itself does not show that the summons or 
notice was actually served uix)n the ap- 
pellant. Moreover, the notice to one of 
the appellants is not notice to all, and 
there is nothing to indicate that the ap- 
pellant apprised the death of Mathura 
Prasad to the rest of the appellants. Each 
one of the appellants is entitled to prose- 
cute the appeal and to apply for setting 
aside abatement and for substitution. 
Therefore the certified copy of the notice 
filed by Mr. Shambu Saran is not con- 
clusive upon the point. 


In the circumstances of the case I 
would set aside the abatement and allow 
substitution as prayed for. The name of 
Sri Krishna Koer oe suDStitutea in the 
place of Mathura Prasad Singh, deceased. 
The name of Sheoratan Koer, co- widow of 
Ramkali Koer, be included as a respon- 
dent and a legal representative in place 
of Nand Kumar Singh. 

Application alloivcd. 
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Adami, J. 

Fariduddin Ahmed — Petitioner. 

V. 

Abdul Waliah — Opposite Party. 

Civil Eevision No. 477 of 1925, De- 
cided on 18th February 19 6, against 
the order of the Dist. J., Patna, D/- 30th 
November 1925. 

^ Civil P.C„0. 26, i7. 4— Plaintiff having 
no choice of forum--Ccvimtsslon may be issued for 
Ills examination » 

The general ground on ^Yhich an application 
to examine a plaintill on oommisbion is refused 
is that the plain till has his choice of forum and 
therefore should not be allowed to ask for hi^ 
examination elsewhere than in the Court in 
which he has instituted his suit. 

Where the jxjtitioner applied for the removal 
o' a guardian appointed by Court and for his own 
appoinment as guardian in a particular Court 
and he had no choice of forum, and ho himself 
and also the minor whose guardian was sought 
to be removed had been residing within .the 
jurisdiction of that Court and it was only 
because he got a post elsewhere that lie had re- 
moved from the jurisdiction of the Court. 

Held ; that commission should 1^ issued for 
his examination outside the jurirdistion of the 
Couit : A, L P. 1926 PaL 125, Dlsi, [P 277 C IJ 

IL Hussain All Khari and S. M, Wasi 
— for petitioner. 

TF. 11 . Akbari and Ohulam Mohammad 
— for Opposite Party. 

Judgment. — This application is direc- 
ted against an order of the District 
Judge of Patna, directing a commission 
to issue for the examination of the 
opposite party and his wife at Dacca. 
The opposite party is a Eeader in 
Arabic at the Dacca University ; his 
wife is a girl aged about 19 who is the 
daughter of the petitioner. The peti- 
tioner had been appointed the certificated 
guardian of the girl and her property 
before her marriage to the opj^site 
party. La*st June when the opposite 
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party was living iii Patna, where his 
wife’s property is situated, he made an 
application for the removal of the 
l)etitioner from the guardianship and for 
the appointment of himself in his place. 
The girl was then residing with her 
father. The wife was enceinte, and the 
opposite party, who had got the appoint* 
ment of Reader in the Dacca University, 
took away his wife from her father’s care 
to Dacca, and since thou the opposite 
party and his wife have been residing 
in Dacca. In October or Novemljor last, 
when the case came on before tho 
District Judge, the Opposite ])arty ap- 
plied to 1)6 allowed to he examined on 
commission in Dacca, and, after hearing 
tho ohjoetion of tho i)etitioner, tho Dis- 
trict Judge ordered tho commission to 
issue for the examination both of the 
opposite party and of his wife. Tho 
ground given by the Opposite Party for 
the issue of such commission was that 
his wife was likely to be giving birth to a 
(diild in the near future and that she 
would not be able to leave Dacca, nor 
would ho himself 1)0 a])lo to leave her 
in that condition ; also as Reader in 
Arabic at tho University, it would bo 
difficult, if not impossible, for liim to 
leave his duty, 

Tho grounds taken before this Court 
are that, thougli a commission may bo 
issued for tho examination of a defen- 
dant or witnesses, it is irregular to grant 
such a commission in the case of tho 
plaintiff who has had the choice 
of forum and must abide by his choice, 
ft is alsp iivgod that it will cause great 
harassment to t4!^ 

to go to Dacca, and also, if tb^ girl h 
iind^r the charge of her husband at tho 
time the examination is conducted on 
commission, it is likely that the opposite 
party will bo able to have inffuenco with 
her/ 

,,..'avd to tiiQ argument that in 
tho cafe 'of a plaintiff a ^^mmission 
3 houl 3 not issue outside tho jurisdiction, 
the learned advocate has relied on tho 
Quae oi Muhammad Akhar All Khan v. 
Herbert Francis (l). There the plamti , 
residing in London, had instituted a suit 
against the defendant, residing in Patna 
in the Patna Court, and applied for his 
examination on commission in London. 
Das, J., after reference to the several 
cases, held that the plaintiff, b|ving had 

(1) A. 1. B. 1928 rattla 125. 


the choice of forum was not entitled to 
claim to bo examined on comtnission 
outside the jurisdiction. The casea of 
Sarat Kumar Bay v. Bam Chaitdra 
Chatterji (2), Nadinv, Bassett (3) and 
Boss V. Woodford (4) wel’e relied! on. 
The general ground on which an. applica- 
tion to examine a plaintiff on eommisaion 
is refused is that the plaintiff had his 
choice of forum and, therefore, should not 
bo allowed to ask for his examination 
elsewhere than in the Court in which he 
has instituted his suit. 

In tho present case the opposite party- 
had no choice of forum ; he himself was 
residing in Patna and so were his wife 
and the pesitioner, and his wife’s pro- 
perty was situate also in Patna. It was 
only because ho received the appoint- 
ment of Reader in Arabic at the Dacca 
University that ho had to go to Dacca. 

Under tho circumstances of this case, 
I think that the order of the District 
•ludge should be upheld. However, the 
issue of a commission to Dacca will 
cause tho petitioner expense and trouble,, 
and I think it should bo directed that the 
costs of the commission to tho petitioner 
should be deposited ])y the opposite 
])arty before the commission issues and 
I would direct accordingly. Also, if it 
can bo managed, tho learned District 
Judge should direct that the examina- 
tion of tho wife of the opposite party 
should bo conducted in tho presence of 
an officer of tho Court at Dacca else- 
where tlian in tlie opposite i^arty’s 
house. 

Subject to these mocliticatious, the ap- 
plication is rejected. Hearing foe : two. 
gold moh\irs. 

A pplication • partly aIh>)refL. 


Tar 

(3) 

(4) 


A. 1. R. 19-22 Oal. 42. ^ 

[188*1 25 0. H. D. 21=63 L. J, Oh. 253 
=32 W. B. 70=49 li. T. *64. ^ ‘ - 

[189*1 1 Oh. 38=83 Ii. 7. Oh. 191=70 
L. T. 22=8 B. 20=47 W. R. 188. 
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strained and unnatural sense: A, I. B* 1925 
Adami and BUCKNILL, JJ. Cal. 687 ; 16 Cal. 595 {F. B.), DlsU [P, 287, 0. 2] 


Nilmadkah Chaudhury ami others — 
Appellants. 

V. 

Empcro ) — Opposite Party. 

Criminal Appeals No. 80, 8i and 86 of 
1925, Deoidad on 23rd July 1925, from 
a decision of Asst. Sessions J., Saran, 
D/- 28th March 1925. 

^ (a) Criminal P, C., S, 337 — Approver dU- 
clostmj of fences other than that ho Is charged with, 
while jnaklng fidl disclostcre, should not be pro- 
ceeded against for the further disclosed offences. 

Where an accomplice has been allowed to be.- 
oome an approver and in his confession he dis- 
closes offences other than that which was the 
subject of the charge against him and from 
liability to ans^Ycr for the consequences of which 
he was, even wrongly, under the impression that 
ho had freed himself by his confession and 
pardon ; the Crown should )iot proceed against 
him for such other offouces. No question can 
arise where the offence clearly pardoned and that 
or those further disclosed by the approver are 
obviously closely linked together. [P. 280, C. 1, 2] 

(6) Criminal P. C. (as amended in 1023), 
S'?. 164 atKl 1 — Change by amendment is made to 
allow Presidency Maglstrale to record confession — 
Application of Code to police is, but to Magistrate 
is not, barred by S, 1 — (Per Adami, J.), 

The change by amendment of 1923 is made to 
allow a Presidency ^Magistrate to record a con- 
fession in the course of a police investigation. 
Although S. 1 bars the application of the Code 
to tho police it does not bar an application of tho 
Code to a Magistrate or any ^fagistrate not being 
a police officer. [P. 282, 0. 2] 

(c) Ct Iminal P, C., S, IGl — Confession — Evi- 
dence Act, S, 24 — (Per Adami, J,), 

The Code itself contains no provisions as to the 
confession being made in open Court. 

[P. 283, 

(d) Criminal P. C., S, 161 — Accused ashed as 
fo his willingness to mcClie voluntary statement. 
Ills reply In the affirmative and warning him 
subsequently Is sufficient'— (Per Adami, J,), 

It is sufficient compliance with tho law if the 
accused whoa asked whether he wishes to make a 
statement voluntarily, replies that he does, 
then he is warned that any statement he might 
make would be used as evidence against him 
and even then he replies that he is willing to 
make a statemept. fP. 283, C. 2] 

(e) Evidence Act, S, 2k— -Approver 

The hope of being made an approver does not 
show that the confession is not voluntary. 

[P. 282, 0. 2] 

(/) Criminal P, C., S, 164, and Ch, XIV — Con- 
struction 

Even though the police in Calcutta may not 
conduct their investigations in precise accordance 
with the provisions of Ch, XIV, to construe 
S. 164 which would exclude its utilization in 
Calcutta during the police investigation at any 
time afterwards before the commencement of the 


Ali Ifnam, B N. Mittert II, N. 
Bose and K, N, Mitra — for Appellants. 

Sultan Ahmed — for the Crown. 

Adstmi, J. — The throe appellants have 
been found guilty of the offence of 
criminal conspiracy and havo been sen- 
tenced to throe years’ rigorous imprison- 
moot and a fine of Es. 50 each under 
S. 120 B of the Indian Penal Code; the 
appellant Nilmadhab has been sentenced 
to six years’ rigorous imprisonment and a 
fine of Rs. 100 under S. 467 and to three 
years’ and a fine of Rs. 50 under S. 420 ; 
the other two appellants have received 
like sentences under Ss. 467 and 420 
read with S. 34 of tho Indian Penal Code. 
Nilinadliab Chowdhry has also been sen- 
tenced to one year’s vigorous imprison- 
ment under S. 419. 

Tho case for the prosecution has been 
set out in a very careful judgment by tho 
leavuod Assistant Sessions Judge in great 
detail and with much cave. It is not 
necessary therefore to state here more 
than a short story of the circumstances. 

Tho appellants Nilmadhab Chowdhry, 
Haripado Mukherjee and Siidhir Kumar 
Bannerjoo in 1921 were residing in 
Calcutta. The first named kept a baker’s 
shop, the third named a tobacconist shop, 
and Haripado Mukerjee was employed as 
a telegraphist at the Central Telegraph 
Office. Haripado and Sudhir used to 
meet at Sudhir’s shop and talk over their 
straitened circumstances. Haripado was 
a relation of Sudhir and one day told 
him that ho had hit on a plan for getting 
money. lie said that it would be easy 
to obtain money by means of bogus 
telegraphic money orders ; it would only 
bo necessary to forge telegraphic money 
order forms and place them in the clip 
in the Telegraph Office and then arrange 
for some one to bo at the office of receipt 
to take over tho money covered by the 
telegraphic money order. Sudhir told 
Nilmadhab of this plan and they asked 
Haripado to come and see them. He, 
however, did not come at first for he had 
gone away, so a telegram was sent to a 
man in Chittagong to find out what his 
address was. Haripado saw this telegram 
in tho Telegraphic office, and oame to 
see Sudhir and Nilmadhab, and plans were 
then made. (Then the judgment stated 
their plans proposed to bo carried out 
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in different places and proceeded.) 
Nilmadhab accepted the pardon and 
gave evidence before the committing 
Magistrate and in his d 0 ix)sition made 
a full statement of what had hap- 
pened in 1921 in connexion with the 
telegraphic money orders to Chapra as 
also of the tapping of the telegraphic 
wires and of the forgery of the Govern- 
ment currency notes in 1923. Haripado 
and others were committed to the 
Criminal Sessions of the Calcutta High 
Court and there again Nilmadhab gave 
evidence, but at the Sessions his evidence 
related only to the note forgery case and 
he was not allowed to make statements as 
to the previous events. The result of the 
trial was that Haripado and his fellow 
accused were acquitted by Mukerjee, J, 
4ind the jury. 

Thereafter, on tlie strength of tlie 
previous investigation in 1921, and the 
■confessions of the three appellants, they 
were put on trial before the Assistant 
Sessions Judge of Saran and have been 
•convicted as stated at the beginning of 
this judgment. Each of the appf Hants 
has lodged a separate appeal, but the 
three have been heard together. 

Before the committing Magistrate and 
also before the Assistant Sessions Judge, 
the appellant Nilmadhab claimed that 
the pardon tendered to him in Calcutta 
in the Note forgery case absolved him 
from prosecution with regard to the 
present case in Chapra ; but the Courts 
have overruled the objection. In his 
behalf Sir Ali Imam now claims before 
us, that having been tendered the pardon 
in the note forgery case, which is known 
as the Masjidhari case, the prosecution of 
Nilmadhab is unwarranted, and that he 
ought to be granted the protection of the 
Crown. 

I have cited above the application for 
tender of pardon and the order granted 
by the Magistrate in Calcutta. From 
the order it is clear that the pardon 
related to the case of a big and wide- 
spread .conspiracy to forge and utter 
Government currency-notes and Nilma- 
dhab was required to make a full and 
true disclosure of the whole of the 
circumstances within his knowledge rela- 
tive to the offence. It can be argued, 
as it has been argued, that the order 
shows clearly that the pardon was 
intended to extend only to the case then 
on inquiry, and also it is reasonable to 
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argue that the conspiracy for the forging 
of the Government currency notes was 
an absolutely distinct conspiracy from 
that which had as its object the obtaining 
of money by bogus telegraph orders ; 
two years elapsed between the two con- 
spiracies. Strictly speaking I think 
there would be good ground for holding 
that the conspiracies were different and 
the cases also were separate. But there 
are several considerations which lead 
one to think that Nilmadhab, at the time 
he accepted the pardon and undertook 
to make a full discovery of all the 
circumstances conceived that the pardon 
covered all the events which were 
disclosed by him in his confession and 
his statement before the committing 
Magistrate. Nilmadhab had made a con- 
fession which showed the connexion of 
the appellants with one another right 
from March 1921 and he gave a con^ 
nected narrative of events since then, 
leading up to the forgery of the currency 
notes. The inquiring Magistrate allowed 
him to make a statement in his deposi- 
tion of all those occurrences, and in fact 
two witnesses were called from the 
Telegraph Department to give evidence 
as to the telegraph money order fraud, 
which had really nothing to do with the 
Masjidhari case. Had it been the inten- 
tion to confine the pardon only to the 
forgery case it would have been the duty 
of the Magistrate to warn Nilmadhab 
against making any incriminating state- 
ments in his evidence which were not 
relevant to the forgery case ; but no such 
warning was given. Nilmadhab had 
made a full confession and it is likely 
that he considered it incumbent upon 
him, under diis promise, to make : 

A full and true disclosure of tlio wh(>le of the 
ciroumBlances within hts knowledge relative to 
the offence. 

to include in his evidence a narration 
of the part he and his associates had 
played in the fraud at Chapra. The fact 
that the inquiring Magistrate allowed him 
to give evidence of these previous activi- 
ties shows 1 think that he considered that 
his enquiry covered them, and the pro- 
secution also called witnesses who had 
nothing to^o with tho note forgery nase, 
but deposed with regard to the bogus 
telegraph money orders. 

Sir Ali Imam has relied on the ease of 
Qudm-Empress v. Oanga Charan (1). 

^Urcisss] 11 All. 79=(1888)X^ W N. 289. 
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Thera a peraon was charged before a 
Magisfirate at Benares with offences 
punishable under Ss. 471, 472 and 474 of 
the Penal Code, having made a confession 
to a Magistrate in respect of those 
offences. In that confession he men* 
tioned that part of the forgery had been 
committed in Calcutta and he was sent 
down to Calcutta and there charged 
before a Magistrate with offences punish* 
able under Ss. 467, 473, and 475. The 
Magistrate at Calcutta tendered him a 
pardon and it was accopted, and the 
approver gave evidence for the prosecu* 
tion. The prosecution failed, but the 
pardon was not withdrawn. Subse- 
quently the Magistrate at Benares con- 
tinued the trial there under Ss. 471, 472 
and 474, Ganga Charan pleaded not 
guilty; but he did not specifically, plead 
his pardon as a bar. It was held in that 
case by Straight, J., that the terms of 
the pardon granted to the accused by the 
Calcutta Magistrate protected the accused 
from trial at Benares. That case was 
somewhat different to the present one, 
because there the offence at Calcutta 
was mixed up with the offence at 
Benares and they were cognate oases. 
In the present case the offence with 
which Nilmadhab is now charged cannot 
be said to be an offence cognate with 
the offence in the Masjidbari case ; a long 
interval of time separated the two ; still 
the remarks made by Straight, J., in his 
judgment have application to the present 
case. He said ; 

Though approvers may ba infamous persons 
they are nevertheless entitled to have faith kept 
rfith them by the Courts, and In dealing with 
the question as to what a pardon is to cover, and 
how far it is to extend, I should not be inclined 
to apply too technical tests and should rather 
look to substance than mere matters of form. 

He referred to the wording of S. 339 
Criminal P. C. as to the consequences 
that follow on a non-compliance by an 
approver with the conditions of his 
pardon and its withdrawal ; and said : 

He may be tried for the offence in respect of 
which the pardon was tendered or for any other 
offence of which he appears to have been guilty 

in connexion with the same matter It must 

be borne in mind that in countenancing these 
pardons to aocompHces the law does not 
invite a cramped and constrained statement by 
the approver ; on the contrary it requires a 
thorough and complete disclosure of all the 
facts within his knowledge bearing upon the 
offence, or offences, as to which he gives 
evidence, and when he has ^ven his evidence, 
I do not think that the question, of how far it is 


to protect him ; and what portion of it should not 
protect him, ought to be treated in a narrow 
spirit. 

In a note by Mr, Greaves to the 4th 
edition of Bussel on Crimes, Yol, III, 
page 697, it is said : 

If however, the prisoner, having been admitted 
as an accomplice to one felony ba thereby 
induced to suppose that he has freed himself 
from the consequences of another felony, the 
Judge will recommend the indictment for such 
other felony to be abandoned. Where an 
accomplice made a disclosure of property which 
was tne subject-matter of a different robbery by 
the same parties under the impression that by 
the information ho had given previously as to 
the robbery of other property he had delivered 
himself from the consequence of having the 
property he so disclosed in his possession 
Coleridge, J. recommended the counsel for the 
prosecution not to proceed against the accom- 
plice for feloniously receiving such property. 

Then again the learned Judge says : 

I need not point out the imi)ortance, when a 
pardon is tendered, of encouraging the ajvprovor 
to give the fullest details, so that paints may bo 
found in his evidence, which may be capable ot 
corroboration, and this is what I understand the 
Criminal Procedure Code to mean when it speaks 
of a full and true disclosure of the whole of the 
circumstances within his knowledge. 

I agree with the learned Government 
Advocate that this case I have cited is 
not altogether on all fours with the 
present case, but I do think that the 
appellant Nilmadhab understood that in 
order to carry out bis promise ho had to 
make a full disclosure of everything he 
knew and therefore told about the 
proceedings at Chapra in 1921. 

Sir Ali Imam has pointed out, too, 
that it would be most unsafe that there 
should be any impression allowed to 
gain ground that a promise of pardon 
once tendered can be broken by the 
Crown. There are indications through- 
out the inquiry before the Magistrate in 
Calcutta that the Chapra case was held 
to be in some way connected with the 
Masjidbari case. 

Had it been the intention to confine 
the pardon only to the Masjidbari 
case, the appellant should not have been 
allowed to make any statements in his 
deposition with regard to the earlier 
occurrences. 

Though technically the contention of 
the Crown is correct, I think that in 
this case it is right to give Nilmadhab 
the benefit of any doubt there may be as 
to his understanding of the pardon and 
to hold that the pardon granted in 
Calcutta should excuse him from 
prosecution in the present case. On 
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those grounds I would ’acquit the appel- 
lant Nilmadhab. 

On behalf of the appellant Haripado, 
his counsel, Mr. Bose, contends in tho 
first place that tho confession made by 
Haripado was not a confession covered 
by Ss, 164: and 364 of the Code of 
Criminal Procedure ; and, oven assuming 
that tho confession could ho recorded 
under those sections, there were such 
grave irregularities and such disregard 
of tho provisions of the Code with regard 
to tho manner in which tho confession 
should bo recorded that Ilaripado’s 
confession should bo hold to bo 
inadmissible. He urges that‘tho evidence 
to prove that tho confession was made 
voluntarily is wanting and that without 
tlie confession there is little or no 
evidence to provo tiio cliarges against 
Haripado. 

Mr. Jioso has relied chiefly on .the 
judgment of ^lukhorjoe, J., in the 
Masjidbari case This judgment is repor- 
ted liihUnpcioY V. i JJutt (2) 

and I may say that Mr. Bose has adopted 
all tho argurnonos used by the learned 
'ludjfo ill that case, 

The point taken is that, under S. 1 
of tho Code of Criaiinal Procedure, tho 
Code does not apply to the police in the 
towns of Calcutta and Bombay, and as 
S. 164 lies within Ghajitei* XIV of tho 
Code which is headed ‘ Information to 
tho Police and their powers of investiga- 
tion ” an investigation by tho police in 
Calcutta is not made under the Code. 
It is argued that the confessions were 
made in the course of an investigation 
by the police and, therefore, tho Code 
does not api^ly. Tho learned Judge, as 
also tho learned counsel, rely on tho 
case of QiicenrB VI press v. Nilviadhab 
Mitter (3). It was there hold that 
S. 161 does not apply to a confession 
made before a Presidency Magistrate. 
That decision was come to before tho 
amendment of tho section in 1923. Be- 
fore the amendment tho section began : 
“ Every Magistrate not being a police 
officer may” but in 1923 before those 
words, the words 

Any Presidency ^Fagistritc, any ^lagistrate 
of the Ist Class and any Magistrate ot the 2nd 
Glass, especially empowered in this behalf by tho 
Local Ciovernment may if ho is not a police 
officer 

(2)'A. I. R. 1926 dal. 68L 

(S) [1888] 16 Cab 605 (F. B.), 
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were substituted* It is quite obvious 
that the change was made to allow a 
Presidency Magistrate to record a 
confession in Calcutta in the course of a 
police investigation, otherwise the 
amendment seems altogether meaning- 
less. S. 1 bars the application of the 
Code to the police ; it does not bar an 
application of tho Code to a Magistrate 
or any Magistrate not being a police 
officer. We cannot believe that the 
amendment was made without the 
intention of giving a Presidency Magis- 
trate power to record a confession. It is 
sought to be explained that the addition 
of the words “ Any Presidency Magis- 
trate ” has been made in order to allow 
such a ^Magistrate to record confessions 
where tho police have conducted 
an investigation outside Calcutta* 
Tho Assistant Sessions Judge has 
decided the point, which he fully con- 
sidered, by finding that as a matter of 
fact tho investigation into the present 
case was made in Chapra and liad con- 
cluded in September 1921. 

S. 164 allows tho recording of a con- 
fession by a Presidency Magistrate to bo 
made at any time after a police investi- 
gation has closed so long as it is before 
the commencement of tho inquiry or 
trial. In tho present case tho investiga- 
tion at Chapra had closed and the confes- 
sion was recorded ])efore the commence- 
ment of the trial. If tho confession was 
not made under the Code of Criminal 
Procedure then tho rest of the arguments 
by Mr. Bose regarding irregularities and 
contraventions of tho provisions of the 
Code of Criminal Procedure will have 
little or no force. 

Mukerjeo, J., in his judgment, hav- 
ing fdund that the confession was not 
recorded under tho Code, comes to the 
conclusion that S. 80 of the Evidence Act 
will not apply to the confession which 
came before the Court without any pre- 
sumptive force of its own, and its admis- 
sibility must be judged as that of any 
other evidence ; and, after citing the 
rules drawn up by the Government of 
Bengal for the recording of confessions and 
noticing that some of those rules had not 
been observed by the Presidency Magis- 
trate who recorded Haripado’s confession, 
states — 

The position would have been quite different if 
the confession did not stand before me divested of 
tho presumption under S. 80 of the Evidence Act 
a nd had been duly recorded under some provisions 
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of the liiw, or, at any rate, if I was able to bold 
that all proper precautions had been taken in 
recording them. 

The learned counsel, following 
Mukherjee, J. a judgment, contends that 
the confession is bad because Haripado 
was arrested on the 4th December and 
was kept in custody of the police until ho 
made his confession before the Magistrate 
on the 13th, 

Elsewhere in his judgment Mukherjee, 
J., stated that he absolutely disbelieved 
the allegations made by Haripado that 
lie had been tortured or ill treated or 
induced by the police to make his confes- 
sion, but yet he thinks that the custody 
of the accused by the police was against 
the rules and had an effect on his decision 
as to the voluntary character of the 
confession. As a matter of fact the rules 
of the Calcutta Police are not tho same as 
the provisions of tho Code as to the 
detention of accused persons. It apixjars 
that, according to the custom of the 
Calcutta Police, tho accused are kept in 
custody by tho police during an investi- 
gation but are produced every day before 
tlie Deputy Commissionor who sees them 
ji,nd questions them as to whethor they 
have been illfcreated l)y the i}Olioe or 
whether any inducomont has been hold 
out to them ; and in this case we have 
evidence that this custom was observed 
and no complaints were made to the 
Deputy Commissioner by Haripado or 
Sudhir. 

The next contention is that under tho 
rules tho confession should have been 
recorded in open Court, whereas tho 
evidence shows that tho Presidency 
Magistrate on subsetiuont days bad 
Haripado brought to his house where a 
statement of his confession was continued. 
Tho Code itself contains no provisions as 
to the confession being made in open 
Court. On the first date tho Magistrate 
recorded the confession in Court, after 
taking every precaution to seo that no 
police were present. It is complained 
that the confessions were recorded piece- 
meal, but it was unavoidable owing to 
their length. It would have been better 
l)erbap8 if during the period of tho con- 
fession the accused had not been returned 
to the custody of the police at night ; but 
there is nothing to show in this case that 
Haripado was in any way tampered 
with. 

The next objection is that tho Presi- 
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denoy Magistrate did not properly warn 
Haripado and did not tell him that he 
was a Magistrate. The Magistrate was 
called as a witness and states that, to tho 
best of his memory, he did warn Hari- 
pado that ho was a Magistrate, and ho 
has also given full evidence that he was 
quite satisfied that tho confessions were 
made voluntarily. 

I have read through the confession and 
tho warnings given by tho Magistrate to 
Haripado, and in my opinion they fully 
meet the requirements of tho law. Thej 
Magistrate states that before ho recordedj 
tho confession bo took tho precaution that; 
ho was satisfied that there was no police 
officer in Court and that he questioned 
Haripado as to tho timo during which, 
and tho places whore, ho had been under 
tho control of tho polioo. Haripado told 
him that ho was arrested at 4 a.rn. on 
Die Ifch December and was taken to tho 
Bartola thana on a Saturday and was 
sent from Lai Bazar Polico office at 2 
p. m. on the 13th Decomber to have bis 
oonfossion recorded. It may bo that tho 
Magistrate might have obtained more 
details as to tho polico custody but I 
think there was sufficient compliance 
with the law. Haripado was asked 
whether ho wished to make a statement 
voluntarily and ho replied that he did, 
and then ho was warned that any state- 
ment ho might make would ])e used a£ 
ovidenco against him ; but Haripadc 
replied that he was willing to make a 
statement. 

It was next contended that the confes- 
sion is bad becauso it is recorded in 
English. Haripado is a Bengali and go- 
was the Magistrate; but it appears that ho 
made liis confession partly in English and 
partly in Bengali, a mixture of both. 
Under tho circumstances I hold that in 
recording the confession in English the 
provisions of S. 364 were complied with. 
Haripado knows English well and ho 
read through his statement and corrected 
it, showing that he fully understood it. ^ 

It is hinted that Haripado made hi» 
confession under the impression that, if 
ho confessed, he would be made an 
approver, and, therefore, the confession is 
bad. It may be that ho did hope to be 
made an approver, but unless this induce- 
ment was held out to him ])y some person 
in authority, the thought in his own mind 
will not affect the admissibility of the 
confession. There is no sign of this 
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inducement; having been held out to him. 
He made a very full and convincing con* 
fossion which bears every sign of being 
voluntary and has no traces in it of being 
tutored or invented. As a matter of fact 
Haripado was kept in custody with 
Nilmadhab and Lalit, who had also con- 
fessed, and when it was proposed to 
segregate the men they expressed their 
<lo8iro to remain together. 

Haripado retracted his confession by a 
petition dated the 23rd December which 
was filed in Court on the 27th. It 
is stated that the retraction was made 
because Iliiipado saw that he was 
not going to bo made an approver. 
The hope of l)eing made an approver does 
not show that the confession was not 
voluntary. 

It was lastly urged that as the confes- 
sion was retracted it can only be. acted 
ui)on if there is strong corroboration, and 
it is contended that in the present case 
eorroboration is wanting ; for instance 
the evidence that Haripado had consor- 
ted with Sudhir and Nilamdhab is scanty 
and the Assistant Sessions Judge has 
relied on certain evidence to prove associ- 
ation which really carries no proof. It 
was pointed out that the fact that 
Haripado and Nilmadhab both dealt with 
tho same Kabulis in borrowing money 
can have little effect in tho present case, 
since tho evidence shows that the borrow- 
ing was in 1923, whereas the present of- 
fence was committed in 1921. But tho 
confessions show that these men joined 
in borrowing money from Kabulis from 
tho start, and the evidence that after- 
wards in 1923 they were still borrowing 
together is corroborative. Prosecution 
Witness No. 26 says that he never heard 
Hari|7ado and Nilarnadhab talking to- 
gether in the baker’s shop, but ho saw 
them together. 

Then Mr. Bose dealt with the jioint 
that the learned Assistant Sessions Judge 
had drawn inference against Haripado 
from the evidence that he had taken 
leave from tlie telegraph office on 
several occasions. Tie was jiresent on 
the two days when telegraphic money 
orders in this case were despatched 
from Calcutta. He contends that no 
inference should l)o drawn from this. 
But it is striking that Haripado was 
present on those days and had been 
absent both before and afterwards. The 
confession of Haripado, though retracted, 
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is strongly corroborated by the confes- 
sions of Nilmadhab and Sudhir and those 
two confessions are strongly corroborated 
by tho mass of evidence which has been 
recorded in this ease. Haripado is an 
intelligent man and was a telegraphist 
and would be able to act, as he is said to 
have done by Nilmadhab and Sudhir, 
showing the other two how to prepare 
bogus money orders while he himself 
would have the opportunity to place 
them in the clip. 

In my opinion the confession of 
Haripado was made voluntarily and is 
corroborated, and I have no doubt in my 
mind that his conviction was correct. 

With regard to Sudhir, the learned 
vakil who appears for him has stated 
that his arguments are the same as those 
of Mr. llose on bahalf of Haripado. But 
the case against Sudhir is supported also 
by the evidence of witnesses who saw 
him at Chapra as well as by the other 
confessions. In each of those confessions 
the accused implicates himself to the 
same degree as he implicates tho other 
accused. Even were there no confession 
by Sudhir, the oral evidence cn the 
record is fully sufficient to prove his 
guilt ; for ho has been fully identified by 
Sahebjan and tho witnesses from 
Darbhanga. I have no doubt about his 
guilt. 

It has been contended that tho sen- 
tences ])assed on these appellants are too 
severe. But considering the seriousness 
of the offence and the amount of which 
they have cheated the Government and 
the public, I do not think that tho 
sentence of six years’ imprisonment 
which they are called upon to undergo is 
by any means too severe. I am not in- 
clined to reduce it. 

The learned Assistant Sessions Judge 
has written an exceedingly good and 
careful judgment which meets every one 
of the arguments put forward on appeal 
before us fully and completely. He has 
shown the greatest care in dealing with 
the documentary evidence and in 
explaining tho methods which are 
followed in despatching telegraphic 
money orders through the Calcutta tele- 
graph office, He has taken the greatest 
pains over the case and shown that he 
has fully understood and considered 
every point in it. 

The result of the appeal is that the 
appellant Nilmadhab Qhowdhury will be 
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acquitted and set at liberty, and the 
appeals of Sudhir and Haripado are dis* 
missed. 

Bucknill.J . — The learned counsel, 
Sir Ali Imam, who has appeared for the 
appellant Nil Madhab Chowdhury has 
only raised before us one point upon his 
client’s behalf. It is simply that he was 
granted a pardon in a criminal case the 
circumstances in which were relative to 
the offence of which he has been convic- 
ted in the present proceedings which are 
now before this Court ; and that in view 
of this pardon he cannot properly be 
convicted of the offence of which ho has 
actually' been convicted. In order to 
appreciate this plea, it is necessary to 
ascertain exactly what took place. (Here 
his Lordship reiterated the facts as 
stated in the previous judgment and pro- 
ceeded.) Now the learned Government 
Advocate who has appeared hero in sup- 
port of the present conviction of the 
appellant, suggests that the admission at 
the Magisterial enquiry of all this evi- 
dence to which I have just referred, was 
a blunder ; and he points to the fact, in 
support of his suggestion, that at the 
trial it was all dropped ; no questions 
being then asked by the standing counsel 
for the Crown of the appellant and of 
other witnesses relating to the money 
order frauds. It may here be mentioned 
that the prosecution failed and that the 
accused in the note forgery case were all 
acquitted. There can be no question but 
that the appellant fulfilled all the condi- 
tions under which his pardon was 
granted. 

But the appellant was then proceeded 
against in connexion with the money 
order frauds : he was tried before the 
Assistant Sessions Judge at Sxran ; he at 
once raised the plea that in view of the 
pardon which had been granted to him 
in the Masjidbari note forgery case he 
could iiot be put on his trial in con*' 
nexion with the money order frauds. This 
defence having been raised as a plea in bar 
was heard by the Additional Sessions 
Judge, who decided the point against 
the appellant ; against this order the 
appellant appealed to this Court ; the 
matter came before Mr. Justice Mullick 
and myself and we ordered that he should 
be allowed definitely to take this plea at 
the trial. The point was heard before 
the Additional Sessions Judge at the 
trial and was argued at considerable 


length. The learned Additional Sessions 
Judge came to the conclusion that tbo 
note forgery case was in no way associ- 
ated with the money order frauds and 
that consequently the pardon granted to 
the appellant did not extend so far as to 
protect him against a prosecution for his 
participation in the latter crime. The 
matter, however, is not quite so simple 
as it might at first sight appear. 

One of the most important considera- 
tions is as to why the appellant should 
have been allow^ to implicate himself 
in offences other than the note forgery 
if it was not thought by those who 
represent the Crown directly or indirectly 
that such other offences were associated 
with or relative to the note forgery 
case. Another important considera- 
tion is as to from what conse- 
quences the appellant was under ‘the 
reasonable impression that ho had 
delivered himself when he received a 
pardon in consideration of bis turning 
approver. It is true that when he made 
his confession it had not apparently been 
then mooted to him that ho might ob- 
tain a pardon and bo called as a prosecu- 
tion witness , but he was allowed with- 
out any warning to implicate himself in 
most serious crimes which were not then 
the subject-matter even of enquiry, far 
less of any threatened charge against 
himself. Although it can be argued that 
the three branches of crime in which the 
appellant admitted that he had taken 
part were not in point of time or partly 
in point of character directly connected 
with each other, it is idle to contend that 
they did not form a part of the doings of 
a criminal association of persons, the 
membership of whose band varied to 
some extent but remained constant, so 
far as the appellant and his co-accused 
Haripado were concerned. 

Then, again, with full knowledge that 
the appellant had hopelessly involved 
himself in a series of offences, the Public 
Prosecutor, when suggesting that ^*the 
appellant should be allowed to become 
an approver, puts forward as a reason the 
suggestion that the whole plot must be 
brought to light and selected the appel- 
lant as the most suitable of the aooused 
for utilization by the Crown as a prosecu- 
tion witness because of the fact that the 
appellant had already made a full dis- 
closure of the whole conspiracy. Un- 
doubtedly the language of the pardon it- 
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self is restricted ]>ecauso it merely speaks 
of the case beini^ one of a big and wide- 
spread conspiracy to forgo and utter 
Government currency notes ; but, on 
the other hand, the pardon is offered if 
the appellant makes a full and true dis- 
closure of the whole of tiio circum- 
stances within his knowledge relative 
the offence. How then can one infer what 
were at that time thought to bo the 
w|iole of the circumstances relative to 
io tho offence? What did the apj>ellant 
think tlicy were and what did the Public 
Prosecutor and the Additional Presidency 
Magistrate also tiunk they were? To 
iny mind from tlio fact tliat the wliolo 
of tlio incidents relating to the money 
order frauds and tho tapping of tho 
telegraphs was given in evidence at the 
magisf^crial oiiqiiiry indicates that tho 
impression of tho appellant, tho Public 
Prosecutor and tlio Additional Chief 
PreHidenoy Magistrate was that those 
incidents wore relative to tlio note 
forgery case. Had that impression not 
existed, it would indeed 1 ) difficult to 
oonteinplato either that tho appellant 
should have given evidence relating 
thereto or that tho Public Prosecutor or 
tho Magistrate could possibly have al- 
lowed so much ie-timony in no way 
relevant or relative to the note forgery 
case to have been given. 

Tho fact that later on at tho trial it- 
self, tho standing counsel thought tit 
not to allow a repetition of this evidence 
to bo adduced does not seem to mo to 
affect tho position. I have* no doubt 
that, had he been asked tlie necessary 
questions tho appellant would have re- 
iterated what ho had Slid before, hut 
ho was simply not called upon to do so. 
That fact cannot in tho least affoot tho 
position as it existed when he was offered 
and accepted tlie pardon nor tho atti- 
tude of mind of tho appellant, tho Pub- 
lic Prosecutor and tho Magistrate when 
the pardon was tendered, agreed to and 
granted. 

The case knowm as Garsides case (4) 
(of which report tho Library of this 
Court does not unfortunately contain a 
copy but which is quoted in Kussell on 
Crimes, 4th Ed. Vol. 3, p. 597) supix)rts 
cny view that, where an accomplice has 
been allowed to turn Kirg’s Evidence 
(i. o. has been, as it is termed in India, 
perm itted to hec ome an approver) , and 

(4) TisBii 2 bow, IS. 
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in his confession discloses offences (in 
that case another robbery by tho same 
parties but quite distinct from the rob 
bery the subject-matter of the charge) 
other than that which was the subject 
of the charge against him and from lia- 
bility to answer for tho consequences of 
which ho was (even wrongly) under the 
impression that he had freed himself by 
his confession and pardon, the Crown 
should not proceed against him in con- 
nexion with such other offences. No 
question can of course arise where the 
offence clearly jmrdoned and that or 
those further disclosed by the approver 
arc oliviously closely linked together ; 
such as, for instance, occurred in the case 
of QueorEmpress v. Ganga Cliaraa (l) 
hut a remark of Straight, J ill his judg- 
ment in that ciso is well w’orthy of 
note ; it is this : 

It must be borne in mind that in countenau- 
cing tin.He pardons to .accomplices the law does 
not invito a cramxicd and constrained statement 
by the approver ; on the contrary it requires a 
thorough and compbde disclosure of all tho facts 
withi i his laiowledge bearing upon the offence 
or offences as to which he gives evidence ; and 
when ho has given his evidence. I do not think 
that tho question of how far it is to protect him 
and wliat portion of it should not protect him, 
ought to be treated in a narrow spirit. 

I myself cannot but think that the 
course of events in this case, namely, 
tho confession, tho knowledge of the 
Public Prosecutor of tho full reference 
in it to tho money order frauds, tho wide 
language usod in tho Public Prosecutor's 
application and in ])art of tho Magis- 
trate's offer of pardon, the connexions 
(such as they wore and small though 
they miglit be) between the offences dis- 
closed and tho admission at tho magis- 
terial enquiry of evidence as to the 
money order frauds show that, at tho 
time of tho pardon, it was undoubtedly 
thought by all concerned that tho dis- 
closures as to the money order frauds 
were really relative to tho note forgery 
case. 

In this view, therefore, the api^ellant’s 
appeal must succeed. 

It is suggested by the learned Govern- 
ment Advocate that the Magistrate had 
no power to grant such a pardon of so 
wide a character. This must of course 
depend upon whether tho disclosures 
relating to the money order frauds were 
really relative to the note foi'gery case 
but even if the Magistrate was wrong in 
thinking that they were both relevant or 
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even relative it would not be, I think, 
in the contemplation of the Crown that 
if its Court pui’ixjrted to grant such a 
pardon such Court’s action should be 
jettisoned to the giave jcopauly of the 
subject. 

For the above reasons I think that the 
appeal of the appellant Nilmadhab Chow* 
dhury must be allowed, that his convic- 
tion and sentences must be quashed and 
that he must forthwith be set at liberty. 

With regard to the app^^als of the 
other two appellants Haripado and 
Sudhir, I have had the advantage and 
opportunity of reading the ludgment of 
my learned brother with which 1 may 
say at once that I entirely agree and to 
which I desire only to add a few words. 
With regard to the intention of the 
Legislature in amending S. 164 of the 
Criminal P. 0. in 1923 by the introduc- 
tion ot tho words ” Any Presidency 
Magistrate,” an examination of what 
took place in the Legislative Assembly 
leaves no doubt. On the 31st January 
1923 (sea Legtslatn'O Assembly Debates, 
Vol. Ill, Part II, 1923, paqe 1717) it 
will ho found that Sir Henry Moncrieff 
Smith in moving the amendment said * 

Sir, before we leave sub-Gl (1) of 01. 81, I 
.should like to invito Iho attention of the Ifou^^p 
to what IS obviously a somewhat seiious omi-^sion 
lu the clause as drafted by the Joint Committee. 

It has till jubt this moment escapod the notice 
of the House. In the wa> it is drafted no Presi- 
dency Magistrate can record a stalsmont or a 
< onfes&iou. I think this is a most serious defect 
and 1 sh mid like to ask the indulgence of the 
House to enable me to move an ainondmcut 
which will remedy that defect. The amendment 
will run as follow b : “That in sub-Cl. (i) of 
Cl. 34, before the word ‘Any Magistrate’ the words 
Any Presidency Magistrate be inserted. 

The motion was adopted. 

It may of course justly be said that 
what the intention of the Legislature was 
is not really material when a tribunal 
is called upon to place a construction 
upon the words of a section in an enact- 
ment ; but I thought that it would be 
as well to dissipate any doubt there 
might be with regard to what was in 
fact the intention of the Legislative 
Body. It is quite true that in the case 
of Emj)eror v. Panchbon Dutt (2), 
Mukherji, J., has held that S. 1G4 of the 
Criminal P. C., does not apply to a con- 
fession recorded in a presidency town in 
the course of a police investigation not 
held under the orders of a Presidency 
Magistrate under 8s. 155 and 156, aub* 

S. 3 of the Criminal P. O. With everv 
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rosi^ct to the opinion of tliat learned 
Judge I cannot but think that in coming 
to his decision he has relied uix)n the 
case of Qneeu’Empress v. Ntlmadhah 
Alitter (3), but that case was decided 
Iirior to the amendment to which I hiivo 
made reference above. 

I am at a loss to understand how 
S. 1 of the Criminal P. G., can be le- 
garded as preventing a Presidency Magis- 
trate fro.n recording a confession in ac- 
cordance with the provisions of 8. 164 
he is not a Commissioner of Police or a 
member of the Police force. It is said 
that S. 164 can only bo utili^ied when 
an investigation is being made by the 
police under the provisions of Chapter 14 
of the Code or at any time afterwards 
heforo the commencement of the inquiry 
or trial resulting from sucli an investi- 
gation , and that as in Calcutta investi- 
gations Ijy^ the police are not effected 
under the provisions of Cliapter 14 the 
operation of S. 164 cannot he brought 
into play. I can only say that in m\ 
view this is a narrow construction of 
the section with which 1 do not feel 
that I can agree, altliougli I am far 
from suggesting that it is not a possible 
construction. In iny opinion, oven 
though the police in Calcutta may not 
conduct their investigations in precise 
accordance with the provisions of Chap- 
ter 14, a construction of 8. 164, which 
would oxcludo its utilization in Calcutta 
during a police investigation or at any 
time afterwards before the commence- 
ment of the enquiry or trial is to read it 
in a somewhat strained and mnnatural 
sense. 

As for tho remaining points raised b^ 
the learned counsel for these two appel- 
lants I can only say that I could see no 
ground for thinking tliat there was any 
irregularitN in the way in which tho 
confessions were recorded nor the least 
indication that they were not entirely 
voluntary. They boro too intrinsic evi- 
dence of truth and though tho appellants 
have now retracted them, they were in 
mv opinion most amply corroborated. 

Appellant No. 1 acquitted. 

Other appeals dismissed 
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MULLICK, AG. 0. J., AND KUIiWANT 
Sahay, j. 

Dfibi Prmvl — Plaintiff — Appellant. 

V. 

Jaldkar Mali ton and others — Defen- 
dants — Respondents. 

Letters Patent Appeal Nog. 20 and 21 
of 1924, Decided on 15th July 1925. 
from a judgment of P. R. Das, J.,D/- 27th 
November 1924. 

(a) Civil P. C., S* 11 — Erroneous decision. 

An erroneotiB decision on a point of law can 

be res judicata ; A. 1. B. 1924 Patna 265, Foil, 

[P. 288, 0. 2] 

(b) Civil P, C., S. 11 — Cause of action recur- 
ring one —Still matter directly a'iid stibsfantially 
•In Issue is res judicata, 

Even if the canso of action for a suit is a re- 
curring one, every matter decided iu a previous 
suit may bo res judicata which was substantially 
and directly in issue. [P. 288, 0. 2] 

B, C, Sink a — for Appellant. 

Murari Prasad — for Respondents. 

Mullick, Ag. C. J . — A suit for rent 
for the years 1815 to 1317 B\ was brought 
by the appellant against the respondents 
or their predecessors in the year 1910 in 
the Court of the Munsif of Barh. The 
plaintiff alleged that the defendants were 
his raiyats and were liable to pay 
ohauraha rent which is rent paid in rice. 

The Munsif found that the defendants 
were the plaintiff’s raiyats but that they 
were not liable for the rent inasmuch as 
the plaintiff had omitted to show them as 
his raiyats in Part II of a road ooss 
return which ho had filed in the course of 
a previous revaluation. Ho accordingly 
dismissed the suit. 

The case was finally taken on appeal to 
the High Court, and in 1917 Mr. Justice 
Atkinson affirmed the Munsif’s finding 
and held that S. 20 (b) of the Road Cess 
Act was a bar to the plaintiff’s olaim. 

The lents for the years 1318 to 1321 
have become barred by limitation and the 
present suit is brought for the years 1322 
to 1325 F. 

The defence taken by the tenants is 
that the judgment ,in the previous case 
raises a bar under S. 11 of the Civil 
P. C. The Munsif, and the District 
Judge in appeal, both decided against the 
defendants’ oontentiou and decreed the 
plaintiff’s suit. In sooond appeal Mr. 
Justice Das has found that Mr. Justice 
Atkinson's decision, even if it was erro- 
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neons, was res judicata and that the pre* 
sent suit cannot succeed. 

Since the judgment of Mr. Justice 
Atkinson in the previous suit it has been 
held by a Division Bench of this Court 
that it is immatarial whether a landlord 
in his cess revaluation return enters a 
raiyat's land in Part I or Part II and 
that so long as the land is contained in 
the return the landlord is entitled to 
recover his rent. Assuming, therefore, 
that Mr. Justice Atkinson’s decision was 
wrong the question is whether 8. 11 of 
the Civil P. C. makes that decision res 
judicata for the purposes of the present 
suit. The question depends on whether 
the x^oint now in issue was directly and 
substantially in issue in the previous 
suit. It does not appear from anything 
that has been said in the judgment of the 
Courts below that the matter was not 
raised in the previous suit or that it was 
only incidentally raised : nor has the 
learned vakil for the appellant to-day 
shown us anything from 'the pleadings in 
the previous suit which would lead us to 
hold that the issue was not identical in 
the two cases or that it was not directly 
and substantially raised. He rests his 
argument before us almost entirely upon 
the fact that the view of the Oess Act 
taken by Mr. Justice Atkinson has been 
pronounced to be wrong by a later deci- 
sion of this Court and he contends that 
an erroneous decision on a point of law 
can never be res judicata. 

This point has been considered in 
liamlal Malikaiid v. Deodhari Baj (1)^ 
and unless we are prepared to make a 
reference to a Full Bench we must follow 
that judgment. In my opinion that 
reasoning contained therein is correct 
and the present suit is barred by res judi- 
cata. It is now settled that even if the 
oause of action for a suit is a recur- 
ring one every matter decided in the suit 
may be res judicata which was substan- 
tially and directly in issue. The result 
is that the appeal will be dismissed with 
costs. 

The judgment will also govern Letters 
Patent Appeal No. 21 of 1924. 

Kulwant Sahay, J. — I agree. 

Appeal dismissed. 


(1) A. J. R. 1924 Patna 265. 
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JwAiiA Prasad, J. 

Farshan Sahi and others — Plaintiffs — 
Appellants. 

V. 

(jf. L. Bickardson and others — Defen- 
dants — Respondents . 

AppeU No. 18 of 1923, Decided on 16th 
November 1925, from the appellate de- 
oree of the Addl. Sub-J., Muzaffarpur, 
D/- 38th September 1922. 

s(c civil P. C., S* 11 — Application cJtallenging 
validity of a co7npromlse decree under S. 151 dSs- 
missed — Subsequent stilt for the same purpose is 
not barred^^lvll P. C., 5. 151. 

Dismissal of an application under S. 151 chal- 
lenging tho validity of a comuromiso decree is 
not a bar to a subsequent suiP brought for the 
purpose of avoiding the decree on the ground of 
fraud. 18 C. W, N. 1201 DisL 39 I. C\ 891, FoU. 

[P 29 20 1] 

L. N. Sink a — for Appellants, 

,Si. Dayal and Samhhii Saran — for Res- 
pondents. 

udgment. — The plaintiffs are the 
appellants. They ask for an adjudica- 
tion of their title to and confirmation of 
possession over 1 bigha, 9 kathas, of land 
situate in mauza Yusufpatti, pargana 
Morwah Khurd, bearing tauzi Nos. 4388 
and 4390. They also seek to recover 
Rs. 173-8-0 as the price of sugarcane 
raised on the disputed land, and an in- 
junction restraining the "defendants first 
party from paying the price of the sugar- 
cane to the defendants second party. 
The disputed land is a part of a holding 
consisting of 6 bighas 9 kathas and 
1 dhur. The holding belonged to the 
defendants second party and one Abdhu 
Singh. It was sold in an execution sale 
and was purchased in the name of Plain- 
tiff No. 1, Parshan Sahi, on the 19th 
May, 1896 (vide sale certificate, Exhibit 
M, which shows the area sold to be 
3 bighas and not 6 bighas as claimed by 
the plaintiffs). The plaintiffs base their 
title upon this auction-purchase and up- 
on a compromise said to have been fil^ 
subsequently in Suit No. 360 of 1918 
whereby the defendants and Abdhu 
Singh relinquished their claim to the 
land. The plaintiffs say that in spite of 
the said compromise the defendants 
brought a Small Cause Court suit against 
the defendants first party and obtained a 
decree for the price of the sugarcane 
which was supplied by the plaintiffs to 
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the defendants first party who now 
refuse to give the price of the sugarcftno 
to the plaintiffs. 

The plaintiffs base their cause of 
action upon this refusal and on account 
of resistance of tho possession by the 
defendants. Defendants second party, on 
the other hand, eon tend that at the auc- 
tion sale they purchased the property in 
the farzi name of the Plaintiff No, 1 who 
is their close relation and that the al* 
legod compromise is fraudulent, void and 
inoperative and that they and not the 
plaintiffs are entitled to the price of the 
sugarcane. The defendants first party 
have no objection to the payment of tho 
price of the sugarcane to tho party who 
may be held by tho Court to bo entitled 
to receive tho same. The real contest 18 
therefore between the plaintiffs and tho 
defendants second party, and several 
issues were raised in the trial Court. The 
only important issues tried in tho lower 
appellate Court are : 

(1) Have the plaintiffs got any title to 
the disputed land ? and 

(2) Is the compromise decree binding 
on the defendants ? 

The Courts below have concurrently 
held that tho plaintiffs have failed to 
prove their title to the land in dispute,, 
and that in spite of tho purchase being 
in the name of the Plaintiff No. 1, the 
defendanf^s continued to be in possession 
of the property. They have further held 
that the auction-purchase was only farzi; 
that the real purchasers ^ore the defen- 
dants second party in tho name of their 
close relation, Parshan Sahi, whose father 
Ramdihal was tho maternal uncle of 
Ramdhari, Defendant No. 5, and that 
Abdhu Singh is a full brother of Ram- 
dhari. The lower appellate Court has 
further held that neither any dakhal- 
dehani was taken out by the plaintiffs 
nor any chalan for payment of the pur- 
chase money has been produced and 
though the sale took place prior to 1896 
and the finally published reoord-of* rights 
in 1897, yet the name of Parshan was 
not substituted therein. Similarly the 
batwara papers of 1915 contained the 
name Awadh Singh in respect of several 
plots including Plots Nos. 12 and 24 
which are the disputed ones. His name 
also appears in Exhibits E, J and J (a) 
In the criminal case (Exhibit N) Defen. 
danfc No. 5 was found to be in possession.- 
It has not been shown before mo that the 
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iinding of the Court below as to the pur- 
^ihase being farzi in the name of Plain- 
tiff No. 1 and the continuity of the 
possession by the defendants over the 
f>roperty in spite of the sale is in any 
way vitiated by the Court in not having 
taken into consideration any relevant 
evidence on the record. The finding of 
the Court below that tiio plaintiff did not 
acquire any title by the auction purchase 
of 1890 in tlie name of Plaintiff No. 1. 
is a finding of fact and not open to oluiP 
lenge in second appeal. As to the com- 
promise (Exhibit 4) the Court below in 
concurrence with the trial Court has 
come to the conclusion that it was a 
fraudulent one. The compromise i>eti- 
tion was filed in a Suit (No. 3G0 of 1919} 
after the aforesaid ci-iminal case was up- 
held. Under this compromise. Ram- 
dhari, Defendant No. 5, and Abdhu x'elin- 
quisbed all claims to the entire land. 
The compromise, as stated therein, was 
to bo given effect to by executing a 
registered deed. No registered deed was 
however executed. The compromise 
petition has not been legally ijroved and 
Defendant No. (> who is son of defendant 
No. 5, is no party to it. The Court below 
has held that it has not been proved that 
the defendants had any knowledge of the 
terms of the compromise petition. The 
finding of the Court below that the com- 
promise petition is ^fraudulent and in- 
oiierativo is again a finding of fact and 
cannot bo challenged in second appeal. 

The learned advocate on behalf of the 
appellants has, however, urged that the 
compromise has become final and is not 
open to challenge by the defen hints in 
this suit. In support of this 'contention 
ho has referred to the case of Kailash 
Chandra v. Gopal Chandra (l). In that 
case, after the compromise was filed in 
a suit and decree prepared in accordance 
therewith one of the plaintiffs applied 
to the Court for a review of the decree 
and to set aside the compromise and his 
application was based upon the allegation 
that he had not consented to the com- 
promise. The review petition w’aa dis- 
missed by the trial Court. Subsequently 
H suit was brought by another plaintiff 
along with the plaintiff who had applied 
1‘or the review of the judgment. The 
tiround of attack to the compromise 
taken in the suit was the same as in the 
review petition, viz., that the plaintiffs 

(1) [iiu4] T8“r.' w.“x. t; cri25; 


had given no consent to the compromise. 
It was further suggested that there was 
fraud. The alleged fraud was, however, 
negatived and the only ground of relief 
was the absence of consent. It was held 
that the dismissal of the petition of re- 
view was a bar to the subsequent suit 
contesting the validity of the compromise 
filed in the previous suit. It seems to 
me that the aforesaid case was decided 
upon the principle of res judicata inas- 
mucii as the review matter and the 
subsequent suit were founded ujx)n the 
same ground, viz., the absence of the 
consent to the compromise in question. 
The parties and the subject-matter of the 
relief sought were tlie same in both the 
proceedings in the 'suit and the review. 
The matter in (yntroversy in the review 
proceeding and in the suit was decided 
and the relief sought was refused and the 
Court whicli dealt with the review* 
matter was competent to deal with the 
suit. All the conditions embodied in 
S. 11. of tlie Code of Civil Procedure 
wove fully satisfied. 

The learned advocate on behalf ot the 
appellant, however, contends that the 
principle of the aforesaid case would 
apply to tlie present case inasmuch as 
the defendants had challenged the com- 
lU’omiso decree in an application made by 
them under S. 151 of the Civil Procedure 
Code and their jietition was rejected. 
There is no substance in this contention. 
The application under S. 151 was not an, 
application which the defendants could, 
as a matter of right, press. It simply in- 
voked the inherent ixiwer of the Court 
In the next place the matter was not 
gone into in the Court below and the 
application under S. 151 was dismissed 
summarily upon the ground stated by 
the Munsif that he could not, under the 
provision of S. 151, give the defendants 
the relief which they sought. There was 
no decision as to whether the compro- 
mise was fraudulent or not in the 
miscellaneous application of the defen- 
dants under S. 151 of the Civil Proce- 
dure Code and no res judicata can 
apply to a matter left undecided. The 
defendants in the present case stand on 
a firmer ground. They attack the com- 
promise upon the ground of fraud. The 
learned Chief Justice, Sir Lawrence 
Jenkins, in the case referred to above, 
clearly stated that iu the review question 
the allegation of fraud was negatived. In 
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the present case the ground of fraud 
urged to impugn the validity of com- 
promise by the Court below has ])een up- 
held. The case will, therefore, bo 
governed by the principle laid down by 
this Court in the case of Bamraian Singh 
V. Khublal Gope (2). The defendants 
were quite competent to take the plea 
of fraud in order to avoid the com- 
promise and fraud having been once esta- 
blished, the compromise is void and can* 
not stand. 

The result is that the decision of the 
Court below is affirmed and the api>eal 
is dismissed with costs. 

Appeal dismissed. 

(in rigiTJ 39 J. c. S9l. ‘ 
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Das and Fostei:,JJ. 

Go'herdhan Das and another Objc'chn’s 

Appellants. 

V. 

Jagat Narain — Respondent. 

Appeal No. 48 of 1925, Decided on 
15th February 1926, from an order of the 
Dist. J., Saran, D/- 5th December 1924. 

5{< Provincial Insolvency Act, Ss» 56 (3), 4 and 5 
— 6’s. 56 (3) implies that Court must have ap- 
pointed Receiver in insolvency and that the potver 
to recover property Is reserved to the Court — En- 
yutry by the Court must be a judiclaX inquiry. 

Two inferences seem to bo deduoible from 
S. 56 (3) • first, that tho Court before it takes any 
action under this sub- section in the way of 
realization of propsrty must have appointed .a 
Receiver ; and that means a Receiver in insol- 
vency and not a Receiver ad Interim before tho 
adjudication. Secondly, the power to remove 
property from the possession of any person is 
reserved to the Court. 

S. 4 read with S. 5 intends that tho Court in 
such matters of forcible realization of property is 
to act with the procedure and no doubt with the 
judicial caution of a civil Court. Under S. 4 
decision of a dispute between tho debtor and tho 
debtor’s estate on the one hand, and claimant 
against it on the other, is to be final and binding ; 
and under S. 5 the Court iu regard to the jiro- 
ceediugs under the Act is to have tho same powers 
and to follow the same procedure as it has and 
follows in the exercise of original civil juiisdic- 
•tion. An enquiry by the so-called Receiver would 
not after adjudication bo an enquiry of a person 
having authority under the Act, and he has no 
power to make any decision as i.s mentioned iu 
S. 68, nor would a Receiver in insolvency have 
pow'er under S. 56 to remove property from the 
possession of others than tho insolvent. 

[P. 291, C. 2, P. 202, C. 1, 2] 

Hareshicar Prashad Sinha — for Appel- 
lants. . 

Bam Pra^ai — for Respondent, 
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Foster, J . — It appears to me to be 
beyond question that the api^ellants have 
right on their side in the matter before, 
us. They are the sons of one Girdliar 
Das, who came into Court, so far as the. 
papers before us indicate, as early as 29th 
March 1924. lie as a creditor lodged an 
objection to the application of another 
creditor for tho adjudication of insolvency 
of Goberdhan Das. It was not till tho 
2nd August 1924, that Goberdhan Das 
was adjudged an insolvent. Meanwhile 
a local pleader, Babu Jagat Narayan, had 
been appointed ad interim Receiver. 
Unfortunately tho Court overlooked at 
tho time of tho adjudication the necessity 
of the formal appointment of a Receiver 
in insolvency invested with the powers 
and duties indicated in Ss. 56 and 59 of 
the Provincial Insolvency Act. Three days 
after the adjudication, tho present appel- 
lants, who are the sons of Gird bar Das, 
although they had not been subsitufced in 
place of their father, put in a ])otition 
asking that an enquiry be held as to tho 
ownership of a house in Mahalla Ratan- 
pure in Chapra town by the Receiver. It 
appears that this liouse had been recorded 
by the Receiver as tho property of tho 
insolvent and in fact as his only immov- 
able property. Tho substitution of tho 
present appellants in tho place of their 
father took place a few days later, and 
when they next appeared before tho 
Receiver they undoubtedly appeared as 
party-creditors and they were claiming 
the house to be their own. Now, it is 
quite clear that tho Court could l)eforo 
adjudication depute tho Rocoiv^er ad 
interim to collect evidence as to tho 
assets of the insolvent, bub it is clear 
that tho Receiver could nob in a claijn 
case of this nature pass the final order. 
In S. 56(3) of tho Act it is laid down 
that when 

tho Court appoints a Receiver, it may romovt) 
tbo person in whoso possession or custody any 
such property as aforesaid is from tho iJossession 
or custody thereof : provided that nothing in 
this section shall bo deemed to authorize the 
(’ourt to remove from tho possession or custody 
of property any person whom the insolvent has 
not a present right so to remove. 

Two inferences seem to bo deduoible 
from the phraseology of this enactment. 
The Court, before it takes any action 
under this sub-section in the way of' 
realization of property, must have ap- 
pointed a Receiver ; and that means 
Jfecoiver in insolvency and not a Receiver i 
ad. interim before the adjudication. 
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Secondly, the power to remove property 
from the possession of any person is 
reserved to the Court. Another matter 
bo he noticed in the new Insolvency 
Act is that the new S. 4 read with 8. 5, 
which was the old S. 47, apparently 
intends that the Court in such matters of 
forcible realization of property is to act 
with the x)rocedure and no doubt with 
the judicial caution of a civil Court, 
tinder 8. 4 the decision of a dispute 
between the debtor and the debtor's 
estate on the one hand, and claimant 
against it on the other, is to he final and 
binding ; and under 8. 0 the Court in 
regard to the proceedings under the Act 
is to have the same powers and to follow 
the same procedure as it has and follows 
in the exercise of original civil jurisdic- 
tion. Now, what 1 deduce from this is 
that the claimants who are here in 
appeal have a right to be heard judicially 
and to have from the Court a final deci- 
sion before the property is wrested from 
their possession. No doubt after the 
order under appeal the property has been 
taken possession of. But if that act has 
been ultra vires it can only be ignored. 
The appellants did, as I have said, put 
in a petition before the Receiver in 
August last after they had been subsitut- 
od in place of their father as creditors 
and as claimants. They applied for time 
continually, and in fact they do not 
appear to have taken any active step in 
the presence of the so-called Receiver. 
So in November we find that the so- 
called Receiver reported the fact to the 
Court. The Court then had the respon- 
sibility before it of carrying out the law 
which I have quoted from Ss. 56 and 4 
and 5 of the Provincial Insolvency Act. 
But instead of holding an enquiry the 
Court passed an order on the 15th 
November 1924 to the effect that the 
possession of the house with all other 
things mentioned in the Insolvency peti- 
tion be given to the Receiver through 
the Nazir. This order was passed with- 
out the slightest attempt at making an 
enquiry. Again, on the 5bh December, the 
District Judge passed the second order 
which is the order under appeal. He 
mentioned that the present appellants 
had prayed that they might be allowed 
to adduce evidence in support of their 
claims having been unable to do so previ- 
ously on account of malarial fever. As he 
was not satisfied with this explanation of 
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tho appellants’ previous conduct, he re- 
jected the application. 

Now it is perfectly obvious that the 
learned Judge had no power under the 
law to reject that application on these 
grounds. An enquiry by the so-called 
Receiver would not after adjudication be 
an enquiry of a person having authority 
under the Act. Tho Court had no evi- 
dence whatever before it and had never 
in fact taken measures to hear the evi- 
dence in respect of this claim. The so- 
called Receiver had no power to make 
any such decision as is mentioned in S. 68 
of tho Act ; nor, as I have said before^ 
would a Receiver in insolvency have 
IKDwer under 8. 56 to remove property 
from the possession of others than the 
insolvent. 

It appears to me therefore that tho 
order under appeal was one which was 
entirely without jurisdiction. It is now 
the Court’s duty to appoint a Receiver in 
the regular manner ; and in regard to 
tho claim before it to pass a judicial 
decision as if this claim was a question 
agitated in an original civil Court fob 
lowing the same procedure so far as it 
can be followed. The decision thus 
arrived at after hearing the appellant’s 
evidence, and such evidence as the Recei- 
ver may adduce, will obviously have the 
force of a decree under 8. 4 and will be 
appealable to the High Court under 8. 75. 
As the case stands there has as yet been 
no judicial treatment of this claim. I 
would therefore order accordingly allow- 
ing tho appeal. Tho appellants will get 
their costs out of the estate. 

Das, J . — I agree. 

Appeal allowed, 
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Adami and Bcjcknill, JJ. 

Firangi Singh 

v. 

Durga Singh 

Criminal Reference No. 63 of 1925, 
Decided on 6th November 1925, made by 
the Dist. Mig., Gaya, on 25th July 1925. 

^ Criminal P. C., S, 249 — S, 249 does not 
apply to warrant ca^s-— Order of release in a 
ioarrant ca^ under S. 249 ts void and proceedings 
cannot be re-opened at the instance of a private 
party — Criminal P, C., 3. 403. 

8, 249 is only intended to apply to summons 
oases instituted otherwise than upon oomplaint 


Firangi Singh v. Durga 8ingh 
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and not to warrant eases. If an order of release si 
passed io a warrant case under 8. 249, the order 
is Toid and the case still being on the hie a fresh 
case respecting the same offence cannot bo started 
on a complaiut by a private party. [P. 273, 0. 2] 

Manoiiar Lai — for Keference. 

H, Ci, Nandkeolyar and K, P.Jaya^tcal 
— against Reference. 

Bucknill, J — This was a reference 
made to this Oourt by the District 
Magistrate of Gaya under the provisions 
of 438 of the Criminal Procedure 
Code. This reference came before 
Maepherson, J., on the 2nd of September 
last and that learned Judge, thinking 
that a novel point arose in connexion 
with it, referred the matter to a Bench : 
the learned Judge also considered that 
it was desirable that the Crown should 
appear, 

The difficulties which have occasioned 
this reference arose out of some rather 
confused criminal proceedings ; and to 
what appear to be some mistakes in pro- 
cedure made by two Sulrdivisional 
Officers which under the circumstances 
are rot perhaps surprising. The posi- 
tion may be thus shortly explained. 
Last October there was a dispute about 
irrigation b tween the inhabitants of 
two villages called Kunj and Chari in 
the Gaya district. As a result no less 
than three oases were started. What 
is called Case No, 1 was a summons 
case ; the charge was under S. 143 
of the Penal Cade and was against the 
men of both the villages. What is called 
Case No, 2 was a warrant case drawn up 
against certain persons under the pro- 
visions of Ss. 148, 323 and 430 of the 
Penal Code. It was against villagers of 
.Kunj and in connexion with that case a 
man of Chari village had been injured. 
What is called the third case was also 
a warrant case. This was directed 
against the villagers of Chari. All the oases 
came before the Sub-divisional Officer. 
He tried Case No. 2 but kept Oases Nos. 
1 and 8 pending until the result of the 
trial with which he was proceeding. 
The upshot of Case No. 2 was that he 
•convicted the accused. He then, in res- 

r et of the Case No. 1, passed an ord^r 
as be was entitled to do) under S. 249 
of the Code of Criminal Procedure stop- 
ping the proceedings and releasing the 
accused. In Case No. 3 he also passed a 
similar order, purporting to act under 
S. 249 ; he also directed the case to be 
entered as false. 


No question arose as to the Sub- 
divisional Officer’s power to deal 
as he did deal with tho fir^t 
case. But a question does arise whethdr 
he had any power to deal with Case No. 
3 ( a warrant case ) under the provisioiis 
of that section. But in Case No. 2 
there was an appeal and the Sessions 
Judge reversed the decision of the Sub- 
divisional Officer, and set aside the con- 
viction. Tho Sub-divisional Officer’s 
order of conviction took place on the 
23rd March last and his two orders 
relating to Cases Nos. 1 and 3 were made 
on the same clay, Tho learned Sessions 
Judge's decision was on the 6th May last. 
The next thing which happened was 
that on the l6th June the person who 
had been tho informant in tho Case No. 
3 applied to the Sub-divisional Officer 
(who was not the same individual as the 
Sub-divisional Officer who had tried Case 
No. 2) making what purports to be a 
complaint ; at any rate he was examined 
on oath by the new Sub-divisional 
Officer ; he sent for the connected re- 
cords , and on tho 26th of June he passed 
an order summoning tho accused. 

Tho District Magisti-^ato in his refer- 
ence suggests that both tho orders of the 
Sub-divisional Officers of tho 27th March 
1925, purporting to stop Case No. 3 
under tlie provisions of S. 249 of tho 
Code of Criminal Procedure and that of 
his successor of tho 26th June summoning 
the accused on what appears to be a 
complaint made by the informant in 
Case No. 3 are wrong and should be 
set aside. There seems no doubt that 
both these orders must be set aside. In 
the first place there appears to be no 
good authority of any kind for suggest- 
ing that S, 249 can be utilized in respect 
of a warrant case. The heading of 
Chapter XX of the Code of Criminal 
Procedure which comprises Ss. 241 — 24S 
refers to the ** trial of summons oases by 
Magistrate " and, as has been pointed out 
by the learned Assistant Government 
Advocate, it is quite clear that, upon 
a perusal of Ss. 247 — 249, the last-named 
section is only intended to apply to, 
summons cases instituted otherwise than 
upon complaint. It is true that Mr. 
Sohoni on page 61 4 of his work on the 
the Code of Criminal Procedure (11th 
edition) seemn^to think that the proce- 
dure contemplated under 8. 249 might be 
applicable to warrant oases ; but it is 
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an old section, and so far as can be 
ascertained there is no ease which lays 
down such a proposition. Indeed from 
reading the preceding sections it certainly 
seems evident that S. 249 only deals 
with summons cases instituted otherwise 
than uix)n complaint. S. 247 re^ate8 to 
summonses issued upon complaint and 
what the Magistrate s duties are if the 
complainant does not appear. S. 248 
contemplates the possibility of with- 
drawal of a complaint by a complainant 
whilst S. 249 contemplates the powers 
of a Magistrate as to stopping cases and 
releasing the accused in any case in- 
stituted other than upon complaint. 
This order therefore thus made by the 
Sub-divisional Oflioor on the 23rd March 
last is obviously one whicli ho could not 
make, and although it is in effect of no 
value it is, I think, desirable, in order 
that, thoro should bo no future difficulty, 
that we should formally declare that it 
is illegal and, so far as may bo if at all 
necessary, sot it aside. 

Now, although it has boon suggested 
that what the complainant in Case No. 
3 did when Jio came up before the new 
Sub'divisioual Ollicer with his petition 
on tlie lOth of dune last amounted only 
really to an informal drawing of the 
attention of the Sub-divisional Officer 
to the fact that Case No. 3 was still in 
existence on his file and had not been 
disposed of. I do not think that such a 
suggestion can on examination be seri- 
ously entertained ; nor was it, I think, 
very seriously put forward by the learned 
(iounsel who in effect appeared in support 
of what the Sub'divisional Officer had 
directed by his order of the 2Gth June. 
The fact remains that it would seem 
that the Sub-divisional Officer treated 
the iX)tilion as a complaint ; he exam- 
ined the accused on oath and in this 
way ho seems to liave treated thp 
matter as one of which cognizance was 
being taken under the provisions . of 
8. 190(1) (b) of the Code of i Criminal 
Procedure ; in other words as a fresh 
affiair. It need hardly perhaps bo 
iwinted out that, as the arder made by 
his predecessor on the 23rd March pur- 
IKjrting to act under S. 249 was 
void, the case was still really on, his file 
and cognizance had already boon taken 
of it under S. 190 (1) (a), 
tt has been suggest^, solnewhat tenta- 
tively, that the order in Case No, 


3 made by the Sub-divisional Officer on 
the 27 fell March last, although purporfe- 
fco be made under S. 249, might be 
regarded as one made properly under 
8. 253 (2) as it is argued that the upshot 
is really the same and that it is merely 
a difference of form. I am not prepared 
to say that there is no difference in the 
effect of stopping a case under S. 249 
and the discharge of an accused 
under S. 253 (2) ; but in this case I do 
not think that such a question is mate- 
rial or really arises because the Sub- 
divisional Officer expressly purported to 
deal with the matter under S. 249 and 
in addition ordered that the case should 
be entered as false. Now in his order of 
the 2Gth Juno the new Sub-divisional 
Officer after reciting what had previously 
taken place and the order made in the 
third case observes : 

Ourgi Singh, whn is the complainant in Case- 
No. 3, now comes up and files this petition that 
his case might now be taken up and dealt with 
according to law. ilis prayer seems reasonable, 
1 accordingly summon the accused under S.«. 
130 and 117, I. P. 0. Also summon prosijcution 
witnesses for tliat date. 

Now the learned Assistant Govern- 
ment Advocate has ix)inted out that 
it was not open to the Sub-divisional 
Officer to take any such action as he did 
in re-opening a warrant case which was 
already on his file on an application of 
a private party. It seems very clear 
that what tliq Suh-divisienal Officer did 
(although bis order is not particularly 
lucid) was that he really started a case de 
novo ; but this he could not do because 
Case No. 3 was still really on his file. 
There seems no doubt that he thought that 
his predecessor’s order with regard to Case 
No. 3 was a valid one and that it was- 
nob was never bi’pught to his notice. It is 
quite clear that he could not act us he 
did in re-opening the case supr 
posing, that what he did could be 
rogardetl as liis having done so U 2 X)n the 
application of a private party. The 
learned Assistant Government Advocate 
points o^t that the Sub-divisional Officer 
•oould of course re-open the case either 
upon application by the Crown or suo 
motu, but in this case he did neither. 
Whilst the police case was already on 
his file he could nob start a fresh case 
upon a complaint. There is no autho- 
rity of apy kind given to ua to coBtrovarfe 
the views which have been placed 
before us by the learned Assistant 
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GoverDmeut Advocate. We, therefore, 
consider: (a) that the order of the Snb- 
di visional Officer of the 27th March 
under S. 249 of the Code of Criminal 
Proeednre was altogether an invalid 
order. It is hereby set aside. The 
result ie that the "Warrant Case No. 3, 
is still on the file of the Sub-divisional 
Officer, (b) the order of the Sub- 
divisional Officer of the 26th June is 
also invalid ; it too must he set aside. 
The result will be as before that the 
Warrant Case No. 3 is still on the Sub- 
divisional Officer's file as it stood on 
the 27th of March last at tlia time of the 
invalid order purporting to bo made 
under S. 219 with regard thereto, (c) 
The reference of the District Magistrate 
of 25th July 1925 is therefore accepted, 
fd) The Sul)"divisional Ofiicor either of 
his own motion or of course upon the ap- 
plication of the Crown may, if ho so 
thinks fit, proceed with the Warrant 
Case No. 3. 

Adami, J. -I agree. 

Reference ansirercii, 
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Das and Ross, JJ. 

Ravb Lal — Plaintiff — Apiiellant. 

V. 

lit. Septi — Defendant — Respondent. 

Appeal No. 1357 of 1922, Decided on 
9bh June 1925, from the appellate decree 
of the Sub'J.; Patna, D/- 25th July 1922. 

Evidence Act, S. 58 — Admission of execution of 
a document — Attestation need not he proved — 
Executant a pardanasliin lady — Consideration 
must he proved — PardhanasJiln lady. 

Admission. of execution of a document dispenses 
with the necessity of proof of proper attestation : 
(•> Pat. L, J. 165 Appl. 

Where the defendant mortgagor was an illitt*- 
rate pardanashin lady; 

Held, : that the mere admission of her execution; 
of the document is not sufficient to dispense with 
the necessity of proving the passing of con- 
sideration. [P 295 C 2] 

A. K. Bay — for Appellant. 

S, M, Niamatidlah — for Respondent. 

Ros«, J . — This is an appeal by the 
plaintiff in a suit on mortgage. The trial 
Court passed a decree for money holding 
chat the mortgage bond had not been 
proved as a mortgage. The learned 
Subordinate Judge held that the plaintiff 
was not entitled to a decree and decided 
the cross-appeal in favour of the defen- 
dant holding that no consideration passed. 
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With regard to the iiuestion of proof 
of the mortgage bond it was contended on 
behalf of the appellant that the learned 
Subordinate Judge had erred in law. 
There was a clear admission of execution 
in the written statement. All the attest- 
ing witnesses were summoned, but only 
one appeared and his statement was that 
the executant did not sign the deed in his 
presence. Tho plaintiff was therefore 
entitled to prove the execution by other 
evidence. The learned Subordinate Judge 
referred to tho decision of this Court in 
Hira Bill v. Ramdhan Lal (l) as laying 
down the proposition that where evidence 
is adduced wliich shows that the deed 
was not properly attested, an^dmission 
of the execution will not have the effect 
of establishing the document. It is triii^ 
that there are remarks to that effect in 
tho course of tho judgment, but the 
decision followed tho decision of tho Cal- 
cutta High Court which laid down that 
admission of execution dispenses with the 
necessity of proof. Consequently in view 
of tho clear admission of execution in the 
written statement it must he taken that 
this document was suffioiently proved. 

But the question still remains whether 
any consideration passed and, on this 
point, there is a finding of fact against 
the appellant. It is contended that tho 
burden of proof was wrongly thrown uppn 
the plaintiff in view of the fact that 
there was an earlier admission by tho 
defendant that she had borrowed this 
money from the plaintiff to pay off a rent 
decree. But that admission was made in 
tho plaint in a contribution suit in which 
tho present plaintiff was, according to 
the finding of tho Court below, acting as. 
agent on behalf of the defendant. Con- 
sequently the admission cannot have its 
natural effect inasmuch as it is practically 
the statement of the agent, /, (?., the 
plaintiff. The defendant is an illiterate 
pardanashin lady and tho mere admission 
of her execution of the document is not 
sufficient to dispense with the necessity 
of proving tho passing of consideration. 
In my opinion tho learned Subordinate 
Judge was right in his treatment of the 
alleged admission in the plaint in the 
contribution suit, and there was no error 
of law in this part of his judgment. Con- 
sequently this appeal is concluded by tho 

(1) [1921] 6 P. L. J. 465-62 I C. 540:^2 P.L.T. 

752. 
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finding of fact and most be dismissed with 
costs. As there is a deficit Court-fee due 
on the oross'appeal in the Court below, 
the defendant will not he allowed to 
execute the decree for costs until the 
deficit is made gocKl. 

Da«, J. — I agree. 

A pihtal (I isnhissetL 
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Uoss ANi> Kulwant Sahav, JJ. 

Suhda Santa! and another — Peti- 
tioners. 

« V. 

h] nipero r — 0 pix)si te Pa r t y . 

Criminal Bevision No. 20 of 192 
Decided on Kith February 1926. 

:^c (a) Criminal l\ C„ S, 340— 

€ruthorlty In writing in necoasary for an advocate 
m' vaJctl In crhnhial 

No Jippoinbincut in writing U lu'oesaury in 
order to ontifclo an advocalo or a vakil to act for 
an accuBL'd parson in criminal oaBOM. ft* 2U8 0 1] 

ib) Patna High Court Pnlc^, Ch. ' li, 5/1 — 
Jiule docs not prescribe a written authority for an 
advocate in criminal cases. 

It has boon tho ifi variable practice in Patna 
High Court to allow advocates to appear and act 
for accused fx^rsons in criminal cases without 
any authority in writing. Tho now K. 5 A of 
Chapter 17 of the High Court Kales makes it 
obligatory for an advocate of the Patna High 
Court to file an appointment in writing iu civil 
oases ; but it does not in any way interfere with 
tho practice in crinunal oases. [298 0 11 

{(•) Court Fees Act, Sell. 2, Art, 10 — Article 
prescribes fees only and does not create 7\ecess(ty 
for an authority. 

The Article lucroly « means that when an 
aathority is filwl, such authority must be 
stamped. It docs not make it necessary that a 
vakalutnama or mukhtarnama must be filed in 
criminal cases. [P 297 0 1 j 

S, M Oupta-~-iox Petitioners. 

Oovernment Advocate — for the Crown. 
Kulwant Sahay. J.— Mr. S, M. Gupta, 
an advocate of this Court, presented an 
application for revision on behalf of 
Subda Santal and another, under the 
provisions of Ss. 435 and 439 of tho 
Criminal Procedure Code. Tho applioa* 
tion was admitted and notico was ordered 
to issue. Mr. Gupta was thereupon 
asked by the office to supply an authority 
on behalf of the petitioners duly stamped. 
He objeotod on the ground that in 
qriminal cases no authority in writing 
was necessary, Tho Registrar has 
preferred the matter to us : and tihe 


question for decision is whether a duly 
stamped appointment in writing is 
necessary to be filed by an advocate or a 
vakil of this Court appearing on behalf 
of accused persons in criminal cases. 

As the matter was of importance we 
thought it necessary to issue notice to 
the Government Advocate ; and we have 
hoard the Government Advocate as well 
jis Mr. Gupta. Air. Gupta contends that 
no authority in writing is necessary for 
an advocate or a vakil in criminal oases, 
and the Gov'ernment Advocate supports 
him. 

The office has! drawn our attention to 
the rules of this Court. E. 24: of 
Chapter XII of the High Court Rules 
piovides that 

a criminal api)eal which is to be presented to 
the Court shall in tho first instance be given to 
the trial clerk, who shall note on it “whether 
it is proi)erly ntamped, is within timo and is 
(idmisaible, and shall return it at once, 

Buie 1 of Chapter XII prescribes that 
the rules in Chapter HI shall apply as 
far as psssiblo to applications made under 
Chapter Xll which deals with tho 
procedure in criminal cases. R, 4 (iv) of 
Chapter III provides that every petition 
shall be 

presented either by the petitioner or his 
declarant or his recognized agent or his pleader 
or some person appointed in writing in each case 
by such pleader to pre{>eut tho’samo 

and the note attached to this rule says 
that “ pleader means advocate, vakil 
ur attorney. These rules do not 
prescribe that in criminal cases an autho- 
rity in writing has to be filed by an 
advocate or vakil when presenting a 
criminal appeal or application. 

Buie 6A of Chapter XVII of the High 
Court Rules prescribes that 

noth withstanding anything contained in 
0. 3."R. 4 <3) of the First Schedule of the Code 
of Civil Procedure, 1908, no advocate shall be 
entitled to make or do any appearance, appliea* 
tion or act for any person unless he presents an 
appointment in writing, duly signed by such 
person or his recognized agent or by some other 
agent duly aiitiiorized by power of attorney to 
act in this behalf ; or unless he is instructed by 
an attorney or pleader duly authorized to ao^ on 
behalf of such person. 

This rule refers fco civil cases governed 
by the Code of Civil Procedure and has 
no reference to oriminal cases. There 
is, therefore, nothing in the 
High Court Buies requiring an advocate 
or a vakil to file an appointment in 
writing when presenting a criminal 
apeal or application. 
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Section 340‘of the Criminal Procedure 
Code 1898 provides that 

any person aocnsed of an ofienoe before a 
criminal Court, or against whom proceedings aro 
instituted under this Code in any such Court 
may of right bo defended by a pleader. 

Tho word “ pleader " is defined in 
S. 4 (r) of the Code, when used with 
reference to any proceeding in any 
Court, to mean 

a pleader or a mukhtear authorized under any 
law for the time being in force to practise in such 
Court, and includes (1) an advocate, a vakil and 
an attorney of a High Court so authorized ; and 
(2) any muklitoar or other person appointed with 
the permission of tho Court to act in such 
proceeding. 

S. 419 of the Code prescribes that 

every appeal shall be made in the form of a 
petition in writing presented by the appellant or 
his pleader. 

The Criminal Piocedure Code, unlike 
the Civil Procedure Code, nowhere 
prescribes the tnodo of appointment of 
pleaders ; and I find no authority for tho 
proposition that in criminal cases a 
pleader must file an authority from his 
client in order to enable him to present 
an appliqation or appeal on behalf of his 
client, and to act for him in criminal 
cases. 

Article 10 of Schedule II to tho Indian 
Court Fees Act prescribes a fee for 
mukhtarnamas and vakalatnamas when 
presented for the conduct of any case to 
any civil or criminal Court including a 
High Court. This merely moans that 
I when an authority is filed, such 
authority must be stamped. It does not 
make it necessary that a vakalatnama or 
mukhtarnama must bo filed in criminal 
oases. 

When we examine the older enactments 
relating to procedure in oriminal cases, 
we find it provided that persons accused 
of criminal offences are entitled as of 
right to be defended by pleaders. Act 
XXXVIII of 1850, which was known as 
the Moffussil Prisoners’ Counsel Act, 
provided that in all Courts and before 
all Magistrates, every person on trial for 
commission of any offence shall be 
admitted to defend himself either 
personally or by his authorized agent 
and it provided that 

in tboee Courts in wbich any person n >w has 
by law the right of employing ' whomsoever he 
can employ as counsel or pleader nothing in 
this Aot shall be deemed to restrict that 
right ; in all other oases those persons 
only shall bs deemed authorised agents 
within the meaning of this Act who are either 
Advocates of one of the Supreme Courts of justice 


established by Royal Charter, or authorise<i 
pleaders of the oiyil Courts of the East India 
Company, or, by leave of the Court, Magistrate 
or other person before whom the prisoner is on 
trial, any ether person who is employed by the 
prosecutor or prisoner as his agent. 

This Act docs not prescribe the mode 
of appoiiifcment of authorized agents, and 
it enacted that advocates of tho Supreme 
Court and authorized pleaders of civil 
Courts w’ere deemed to bo authorized 
agents of an accused i^rson. 

In the Code of Oriminal Procedure 
(Act XXV of 1861) no provision was 
made as to tho mode of appointment of 
pleaders, although S. 432 of tho Act 
provided that 

Every person charged before aiu criminal 
Court with an offence may of right bo defended 
b} counsel or authonssed agent. 

Act XXXVIII of ISIO was repealed 
by Act XVII of 1862 in places whore 
the Criminal Procedure Code was 
brought in force, but it did not in any way 
affect the right of an accused person to 
employ a pleader, and no provision was 
made for the mode of appointment of 
such a pleader. 

Act VllI of 1HC9, wliicli was tho Code 
of Criminal Procedure Amendment Aot, 
gave tho same right to persons charged 
with an offence before any criminal 
Court to bo defended by any barrister 
or attorney of a High Court, or by any 
pleader duly qualified under the provi- 
sions of Act XX of 1865, or any other 
law in force for the time being relating 
to pleaders. Section 11 of Aot XX of 
1865 authorized pleaders to practise in 
criminal Courts. Heie also the mode 
of appointment was not prescribed. 

Act X of 1872, which was an act for 
regulating the procedure of the Courts 
of Criminal Judicature provided in B. 186 
that 

Every person accused in any criminal Court of 
an offence may of right be defended by any 
barrister or attorney of a High Court, or by an> 
pleader duly qualified under the provisions of Act 
XX of 1865, or any other law in force for the 
time being relating to pleaders. 

Tho question was raised in tlie Madras 
High Court, as to whether an advocate 
or attorney of the High Court or an 
authorized pleader appearing in defence 
of an aocus^ person under 8. 186 of the 
Act of 1872 was required to file a 
vfl^kalatnama, and the High Court ruled 
that no vakalatnama was in such a case 
required f vide VII, Madras High Court 
Beports; Appendix XL, 
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Wo have referred to the provisions of 
the present Code of Criminal Procedure 
relating to the right of an accused person 
to be defended by a pleader ; and we find 
that from the earliest times the Legisla- 
ture has refrained from making any pro- 
vision prescribing the mode of appoint- 
ment of a pleader to act for a person 
accused of an ofienco in criminal CourtSi 
The Legislature did think it fit to make 
such jnovisions for appointment of 
pleaders in civil cases, but refrained from 
jjjaking any such provision as regards 
criminal cases. 

I, tlioroforo, find no provision either 
in the Criminal Procedure Code or in the 
) ules of the High Court lequiring an 
advocate or vakil of this Court to file a 
duly stamped appointment in writing in 
criminal cases. It has been the invari- 
able practice in this Court to allow 
advocates to appear and act for accused 
persons in criminal cases without any 
authority in writing. The now rule 5- A 
of Ch. XVII of the TIigli Court Rules 
makes it obligatory for an advocate of 
this Court to file an appointment in 
writing in civil cases ; but it did not 
in any way interfere witli the practice 
in criminal cases. It may be observed 
that in some criminal cases, such as 
capital sentence cases, the Crown ap- 
points a pleader to ro))resont a person 
accused of an offence, and in those cases 
clearly no appointment in writing from 
the accused person is required. 1 am of 
opinion that it will unduly restrict the 
right of an accused person to be defended 
by a pleader in a criminal case if he is 
required to file a stamped authority 
enabling the pleader to defend him. 

I, therefore, am of o])inion that no 
appointment in writing is necessary in 
order to entitle an advocate or a vakil 
jto act for an accused person in criminal 
oases; and that no appointment in writ- 
ing was necessary to bo filed in the pres- 
ent case. 

Ross, J.~ "I agree. 

This is an application in revision 
against an order passed under S. 145 of the 
Code of Criminal Procedure. Section 
340 of the Code provides that any i>er- 
son accused of an offence before a crimi- 
nal Court, or against whom proceedings 
are instituted under this Code ia such 
Cour t, may of right be defended by * a 
pleader ; and it makes no difference to 
the present question whether tke lieti- 
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tioner is a person accused of an offence 
or a person against whom proceedings^ 
have been taken under 8. 145 of the 
Code of Criminal Procedure. There is 
nothing in that Code which requires any 
written authority to defend an accused 
person ; and it differs in this respect from 
the Code of Civil Procedure. Whereas 
the former Code entitles an accused per- 
son to be defended of right by a pleader,, 
without more, 0. 3, B. 1 of the latter 
Code enacts that any appearance, appli- 
cation, or act in or to any Court, required 
or authorized by law to be made or done 
by a party in sucli Court, may, except 
where otherwise expressly provided by 
any law for the time being in force, be 
made or done by the party in person, or 
by his recognized agent (defined in B. 2) 
or by a pleader duly appointed to act on 
Ills behalf. While, therefore, an accused 
Iierson can either defend himself or be 
defended by a pleader, a party to a civil 
suit can appear either in j^orson or by a 
recognized agent or by a pleader duly 
appointed to act on his behalf. The 
present question has arisen out of R. 5 (a) 
which has been recently added to Cb. 
XVII of the Buies of the High Court. 
Now, whilo it may be argued that al- 
though that rule refers to 0. 3, R. 4 Cl. (3) 
of the Civil P. C., yet that reference does 
not limit its application to civil pro- 
ceedings and the rule, in terms is of 
general application, still, I think that 
when the language of the rule is con- 
sidered, it must be held to have been 
framed with reference to O. 3 of tho 
Code of Civil Procedure. The language 
closely follows that of 0. 3, R, 1, and 
the object of the rule apparently was to 
abolish the special privilege conferi’ed 
on advocates by R. 4 of that order. I 
therefore do not think that the ruleF' 
should be construed in a general sense or 
as intended to affect or alter the criminal 
practice in this Court. 
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Ross AND KtTLWANT SAHAY, JJ. 

Chandra Prasad and anothe) — -Accused 
— Appellants. 

V. 

King-Empero} — Opix)sit0 Party. 

Criminal Appeals Nos. 210 and 223 of 
1925, Decided on 3rd March 1926, from 
a decision of the S.-J., Darbhanga, D/- 9bh 
December 1925. 

Pe'iidL Code, S, 409 — Post office clerk delivering 
\\ P, P, to party and receiving money— -Entry not 
made In register nor money credlicd—Of fence is 
committed. 

A post office clerk delivered some value payable 
parcels on 30tli ^lay 1025, 27th l^lay 1025 and 
23rd May 1025 and kept money s which were 
entrusted to him as a public servant up to 
9th June 1025 in violation of the rules by which 
ho was bound, ajid give a false explanation that 
the money had not been received until the 
0th of Juno. Ue also made entries in his register 
showing that the articles were still undelivered 
in the post oflico long after they had been doli- 
\ertd and the money for them had been rt'coived. 

Ifeld: this amounts to a denial of the receipt 
of the monev and is conclusive evideneo of cri- 
minal breach of trust. It. v Jackson (1 C. & K. 
384) Appk 26 I. C. 307 : 40 I C. 303 ; and 10 Pom. 
250, DlsL 

Held : further that the negligonco of the post- 
master iu charge whose duty was to check the 
delivery register, in not properly checking the 
register, cannot take the place or proof that the 
money received on account of these articles was 
entrusted to his care, and ho cannot therefore Ixs 
charged of a criminal breach of trust. 

[P. 301, 0. 2] 

Dcoki Prasad Siiiha, B, P, Varma and 
Baghosaran Lai, S, P. Varma, D. N. 
Mirta, Bhagwan Prasad and Kamada 
Nath Moitra — for Appellants. 

Asst, Qovt, Advocate — for the Crown. 

Judgment. — These are two appeals, 
one by Chandra Prasad who was Sub- 
Post master of Roserah sub ix)St Office, 
and the other by Debendra Nath Ganguly 
who was a clerk in the same office, 
against their conviction under S. 409 of 
the Indian Penal Code. The appellants 
were charged with criminal breach of 
trust in their capacities of public servants 
in respect of throe sums of money, 
namely Rs. 307-15-0 which was paid 
for V. P. letter No. 641 on the 30th of 
May 1925, Rs. 119-7-0 which was paid 
for V. P. letter No. 3 on the 27th of May 
1925 and Rs. 303 which was paid on 
aocpuut of insured V. P. parcel No. 738 
on jibe 23rd of May 1925, these sums 
not being accounted for until the 9feh of 
June 1925. 
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The defence of the sub- post master 
was that the V. P. articles referrred to 
iu the charges were all along in the 
exclusive custody of Debondranath 
Ganguly and that the money realized 
for them was never made over to him 
and he did not know that it was realized 
before the 9th of Juno. The defence of 
Debendranath Ganguly was that the 
letters and parcel were not delivered to 
the addressees on the 23rd, 27th and 
30th of May, but on tho 9th of June. 

This latter defence was found to bo 
untrue at the trial where it was conclu- 
sively shown that tho sums of money 
referred to in tho charges had been paid 
to the post office on tho dates spefifiecl 
therein ; and in tho a;ppoal, this defence 
was- abandoned. Tho facts, as found by 
the learned Sessions J udge are no longer 
disputed. Those facts are that V. P. letter 
No. 641 was sent by Messrs. 11. D. Nandi 
and Co. of Taltola to a firm in Roserah 
called Friends and Co. of which tho solo 
.proprietor is Lachminarain Purvey. Tho 
letter contained the railway receipt for 
a bicycle consigned to sender. Tho letter 
was despatched on tho 25th and arrived 
at Roserah on tho 27th. It was received 
by Debondranath Ganguly in the usual 
course and entered by him in the Regis- 
ter of V. P. articles received. lie also 
issued a receipt form on the 27th of May* 
The money was paid to Debendranath 
Ganguly by Lachminarain Purvey on 
the 30th of May 1925, but tho Y. P. 
letter appears in the register in an 
entry made by Debendranath Ganguly as 
still undelivered on the 4th of June, and 
the money order in respect of this re* 
coipt was not issued until the 9th of 
June. 

V. P. letter No. 3 was sent by Jhalln 
Sahu Bijadhar Ram of Benares to Bhai* 
lal Gobind Lai of Roserah on the 19th 
of May. It contained the railway re- 
ceipt for a bag of German silver lotas. 
The letter was received on the 21st of 
May and was registered by Debendranath 
Ganguly, who also issued tho usual re- 
ceipt form. On the 27th of May Badri- 
lal, the proprietor of the firm, paid 
Rs. 119-7-0 to Debendranath Ganguly 
and got delivery of the letter. In this 
case also the money was not remitted 
to the sender by Debendranath Ganguly 
until the 9th of June. 

The insured parcel No. 738 which was 
said to contain gold-leaf was despatched 
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by 8. G. Singh from Strand Road, Cal- 
cutta, to Bhailal Gobind Lai at Roserah 
on tho 22nd of May and was received 
at Hoserah on tlie 23rd and entered as 
an ordinary value- payable article in the 
register by Debendranabh Ganguly on 
that date. He also issued the usual re- 
ceipt form. The money, Rs. 308/-was 
paid by Badrilal on the date of receipt, 
namely, the 23rd of May, to Debondra* 
nath Ganguly and the parcel was deli- 
vered to him. The parcel was still 
shown as undelivered on the Ist of June 
and on the 4th of June, by Debendranath 
Ganguly in his register and the money 
was not remitted to the sender until the 
Oth^of June. 

The contention on behalf of tho sub- 
])68t master, Chandra Prasad, is that as 
the money was never entrusted to him, 
he cannot be held guilty of criminal 
broach of trust. The learned Assistant 
Government Advocate contended that 
both tho appellants are post office ser- 
vants and both are bound by the terms 
of their appointment to dispose of the 
property entrusted to tliom in accordance 
with the contract which is implied 
under tho rules. If tboy are bound by 
tho rules to send money received on 
account of value* payable articles to the 
sender on tho date of receipt, or, at tho 
latest, on the next day, as the rules pro- 
vide, they violate the contract if they 
dishonestly retain tho money. Th# duties 
of the parcels clerk are to receive parcels 
and deliver them and make over the 
money received for them to tho post 
master. The duty of the post master is, 
as soon as he receives tho money, to send 
it to the cash oftioo at Samastipur. It is 
admitted by tho learned Assistant 
Government Advocate that the proseoa* 
tion has not proved that tho money was 
received by the post master, but it is 
contended that the post master wilfully 
suffered tho parcels clerk to dispose of 
tho money in a manner contrary to his 
legal obligations. He knew of the re- 
ceipt of the money in the post office, and 
if he dishonestly omitted to send off the 
money, ho is guilty of criminal broach 
of trust. It is argued that once tho 
money comes into tho post office to the 
knowledge of the post master, it is en- 
trusted to him. He has made some of 
the entries in the register of value-pay- 
able articles received and has also ini- 
tialled the balance of articles undisposed 
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of. Now it seems to me that on the 
facts found no charge is proved against 
tho post master. He may have been 
negligent in supervision ; and from the 
fact that tho parcels clerk, who was in 
receipt of a salary of Rs 74 a month, 
must have been of almost tho same 
standing in the service as himself, his 
pay being Rs. 78 a month, it is not 
unlikely that he exercised insufficient 
control. But from the mere fact that 
ho made some of the entries in the 
Register and initialled the daily balance 
of articles undisposed of, it cannot be 
inferred that he knew that these moneys 
hand been paid. If he had checked the 
Register with the articles actually in 
had, the fraud must have been discovered 
but his failure to do this cannot take the 
place of proof that the money received 
on account of these articles was entrusted 
to his care. In the case of the insured 
article) Article 893 of the Post Office 
Manual requires that in sub— post offices 
where the pay of the sub-post master 
is loss than Rs. 100 a month, the duty 
of examining the insured parcels must be 
performed by the sub-post master and 
the undelivered insured parcels must be 
kept under lock and ke/ in bis i)er 3 onal 
custody. But this rule is not available 
to the prosecution for two reasons ; first, 
the insured article was entered in tho 
liegister as an ordinary V. P, article, 
and secondly, it was delivered to the 
addressee on the date of receipt. 

There is, in my opinion, no case against 
Chandra Prased, and his appeal must be 
allowed. 

Tho case of Debendranath Ganguly 
stands on a different footing. Leatiied 
Counsel argued on his behalf that accept- 
ing the findings, the facts do not amount 
to an offence under S. 409. They prove 
that certain sums of money were re- 
ceived on the 23rd, 27th and 30th May 
and were not transmitted until the 9th of 
June. But this only amounts to deten- 
tion of the money and tho prosecution 
must prove that within the period of 
detention the money was converted to 
the appellant 8 own use , but there is 
no such finding and there is no evidenoe 
to show that the money ever left the 
Post Office ; and the period of detention 
was so short that it was not safe to pre- 
sume that the appellant intended to 
cause wrongful loss or gain. The follow- 
ing decisions were referred to : v* 
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JoTM (l) where it was held that the 
sum of money received was insufficient 
to support an indictment for embezzle* 
ment , although it was observed that had 
the prisoner denied the receipt ot the 
money, the case might have been diOferent 
Arohbold in his Criminal Pleading and 
Practice 26th Edition, p. 618, refers to 
this decision and says that it must be 
taken to be overruled bv the contrary 
decision in R, v. Jackson (2) where it was 
held by Coleridge, J., that Where it is the 
servant’s duty to account for and pay 
over the monies received by him at 
stated times, his not doing so wilfully is 
an embezzlement, although he does not 
actually deny the receipt of them. The 
next case was in Re Kuppili Prakasarow 
(3). The head-note to that case says that 
where the only evidence against the 
accused with'misappropriating a telegra- 
phic money-order is that the postal 
account contained entries of delivery on 
dates different from those on which the 
actual deliveries were made, that merely 
creates a suspicion and is not a sufficient 
proof of misappropriation. The finding 
was that there was no evidence to show 
that the sum was mis-appropriated by 
the accused and not by the post-man. 
The decision therefore, went on the 
facts which are entirely different from 
the facts of the present case. The next 
case was Mathura Prasad v Emperor (4) 
where it was held that the detention of 
money by a servant or clerk for fifteen 
months after its receipt raises a very 
serious doubt of bona tides against him, 
but the detention is not conclusive proof 
of criminal misappropriation or criminal 
breach of trust. The decision in that 
case, however proceeded on the absence 
of any rules regarding the* paying in of 
money realized, as well as on facts 
showing that the accused had attempted 
on various occasions to pay the money, 
but it had been refused by the Treasurer. 
Knox, J. observed 

In the present case the estate is a private, 
estate. No attempt has been made on the p^rt 
o! the proaeoution to prove that any rule of the 
estate, or any contract, express or implied, lay 
^tween the estate and Mathura Prasad regard- 
ing the time and the manner in which all such 
moneys were to bo deposited. It is easy to say 
that they should be deposited without delay, but 


(1) [1887] 7 0. & P. 833, 

(2) [1844] 1 C. and K. 884. 

(3) [19163 26 1.0.307. 

(4) [1917] 40 I. C. 808. 


Paln»' 

that must be a matter of proof as muoh as any 
other m Attar of fact in the case. 

This observation clearly differentiates 
that case from the present where the 
rules of the Post Office are definite that 
the money must be remitted on the day 
of receipt or the latest on the following 
day. Reference was also made to 
Bambyas Rai v. Emperor (5) but that 
decision proceeded entirely on the facts 
which negatived any dishonesty on tho 
part of the accused in retaining certain 
documents. The last case was Queen 
Empress v. Ganpat Tapidas (6). There 
money received on account of tho 
Government had been detained for some 
time by a revenue patel. He had how- 
ever, taken formal receipts for the money 
from tho payees and it was found that 
the reason for bis not immediately pay- 
ing tho money to them was that they 
were willing to trust him with the 
money. That decision had therefore no 
application to the present case. The 
accused Debendranath Ganguly kept 
these moneys which were entrusted to 
him as a public servant for periods of 
seventeen, thirteen and ton days ’'in 
violation of tho rules by whieh he was 
bound. This in itself raises a case which 
he has to answer. He gave a false ex- 
planation that tho moneys had not been 
received until the 9th of June. Ho also 
made entries in his register showing 
that the articles wore still undelivered 
in the post office long after they had 
been delivered and tho money for them 
had been received. This amounts to a 
denial of tlie receipt of the money and 
is conclusive evidence of criminal breach 
of trust. In my opinion, therefore 
Debendranath Ganguly was properly 
found guilty of the charges framed 
against him. 

The result is that the appeal of 
Chandra Prasad is allowed and his con- 
viction and sentence are set aside and he 
is ordered to bo acquitted and released 
from bail. His fine, if paid, will be re- 
funded. The wpeal of Debendranath 
Ganguly is dismissed and ho will 
surrender to his bail to undergo the rest 
of his sentence. 

Appeal of Chandra Prasad allowed : 

Appeal of Debendra Nath dismissed. 


(5) [19181 47 I. 0. 667. 
16) 18863 10 Bom. 266. 
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Ross kisv Kglwaxt Siiav, JJ. 

Mohammad Ya<m Accunod — Pebi- 
tioner. 

V. 

Kin(j- Emperor Opposibo Pctrty. 

Criminal Revision Ko. 520 of 1925, 
Decided on 5fch February 1925, against 
}fn order of the Mag. Isb Cl., MuzafYar- 
f)ur, D/- 21st October 1925. 

K' (a) Criminal P. C., S. h trldc — 

J arlsdlc lion docH not refer inercly to diArOidcr 
or of Court but refer, ahn to u anl of 

Jurisdiction on oUier grounth rndi iranf of 
sanction under S. 10*1. 

Tlio wording of 8. 103 is very wide and tho 
lurisdif'Uon of tho Court doo'i not merely refer to 
the character and status of the Court to try the 
offence, but also refers to want of jurisdiction on 
other grounds as shown by illustrations (f) and 
<g) to tho flection, ft alao covers cases where the 
trial is held to be without jurisdiction for want 
of a sanction under 8. lOd. Where there was 
no trial of tlio accused on the merits as the con* 
Niction was set aside on the ground of want of 
jurisdieUon in the Court to try the accused. 
8. 403 (1) does not operate as a bar to his second 
trial. 80 Mcul. 308. Oht, from ; 39 All. 293 ; 40 
/. C. 71G ; Hex v, Marsham (1912), 2 K. f). 802 ; 
Peter v. John (18 h. J. M. C. 189) ; and 2 If’. P. 
iOCr.Foll, fl.*304,C 1, 2] 

(6) Criminal trial It h for the Crown and 
<ni>t for the High Court to consider v'hether 
e,cedtngs shotdd be dropped on the ground of har- 
assment to accused. 

It is for the (Vown to <!onsider wheth<‘r 
tho case is a tit one in which the proceed- 
ings should bo allowtid to go on, or whether 
it is proDer to drop the proceedings, Ifc 
is not competont for tlie High Court to quash 
tho proceedings on the ground that the original 
complaint was made by tho accused long ago 
and the accust'd is harassed thereby. [P 304, C 2) 

S.P.Varma, S, FazU All und Sped 
AH Khan — for Petitioner. 

//. Zy. Nandkeolya) — for the Crown, 
Kulwiuit Sahay, J.-— On the 25th Oc- 
tober 1923, the petitioner, Sheikh Mo- 
hammad Yasin, lodged an information 
before the police charging Abdul Wahid 
and others with offences under Ss. 148 
and 302 I. I*. 0., his case being that the 
said acousod persons had committed riot- 
ing armed with deadly weapons, causing 
the death of Mohammad Jan, tho father 
of the petitioner. 

Tho police held an investigation, but 
before they had submitted their report 
on the 5th of November, 1923, the peti- 
tioner died a petition before the Magis- 
trate complaining against the police in- 
tv ostigation and praying tliats the, case 


should be enquired into, and the i)ersoiis 
accused by him ‘should be summoned. 
Thereafter the police submitted their 
final report to the effect that tho case 
was intentionally false, and they applied 
for the prosecution of the petitioner 
under S. 211, 1. P. C. Notice was issued 
upon the petitioner to show cause why 
lie should not be prosecuted for institut- 
ing a false case. The petitioner hied a 
))otition showing cause in which he as- 
serted that the case was a true one. 

The Magistrate, liowever, ordered that 
the petitioner Yasin should be summoned 
under S. 211 on the basis of the com- 
plaint put in ])y the Sub- Inspector of 
Police, and he directed that further 
proceedings in the case which was 
started on the information of Y’asin be- 
fore tho police should be terminated, 
and that the order to show cause to be 
served upon Yasin should bo cancelled. 

Yasin thereupon moved tho Sessions 
Judge who made a reference to this 
Court (Or. Reference No. 27 of 1924) 
which was heard by Adami, J., on the 
14th May 1924. Adami, J., held that the 
petition of Yasin showing cause im- 
pugned the enquiry by tho police and 
amounted to 'a complaint. The Magis- 
trate should have examined Yasin on 
oath as a complainant, and either called 
upon him to prove his case or should 
have dismissed his complaint under S. 203, 
Criminal P. C. He did neither of these. 
Mr. Justice Adami held that, although 
it would have been proper to dispose of 
the complaint of Yasin in tho first in- 
stance, and then entertain tho complaint 
against him under S. 211, yet as the 
complaint had been made, he directed 
tho proceedings upon the complaint of 
the Inspector under S. 211 to proceed. 
Yasin was accordingly committed to the 
Sessions on a charge under S. 211 and 
convicted by the Assistant Sessions Judge 
of Muzaffarpur and sentenced to five 
years* rigorous imprisonment. Against 
this conviction, Yasin preferred an ap- 
peal to this Court which was heard by 
Buoknill and Ross, JJ., and their Lord- 
ships' judgment is reported in Moham- 
mad Yashi V. Emperor (l). Their Lord- 
ships in that case held that the petition 
of Y^asin filed on tho 5th of November 
1923, must be treated as a complaint be- 
fore the Magistrate, and that the offence, 
if any, committed by the iiefcitioner was 
(l) A. I. K. P>25 Patrn 483. 



1926 Md. Yasix V. Kixg-Empekor (Kulwant Sahay, J.) Patna 303 


an offence wbioh was committed in or in 
relation to a proceeding in Court and, 
consequently^ a complaint in writing by 
the Court or by some other Court to 
which it wets subordinate was a condition 
precedent to cognizance being taken of 
tho offence under S. 211. They held 
that by making the complaint to Court, 
the informant, viz., tho present peti- 
tioner, bad withdrawn the information 
from the category of mere police pro- 
<5eedings and had raised it to the category 
of a proceedings in Court. This neces- 
sitated a complaint by the Court if the 
informant was to bo proceeded against. 
Their Lordships were of opinion, there- 
fore, that the proceedings in which tho 
petitioner bad ))een convicted were 
wholly without jurisdiction because tho 
bar imposed by S. 195 of the Criminal 
P. C.,had not been removed, and they 
•directed that tho conviction be sot aside. 

This decision of tho High Court is 
dated the 19th December 1921, there- 
after, on the 24:th of January 1925, the 
Police Inspector made an application be- 
fore the Sadr Sub-divisional Magistrate of 
Muzaffarpur praying that tho petitioner 
might be re- tried under S. 211 I. P. C., 
in relation to the same offence, after 
a complaint under S. 476, Criminal P. C. 
Notice was issued on the petitioner to 
show cause why proceedings should not bo 
taken against him under S. 211 I. P. C., 
and on the 2Gth February 1925, Jbho i)eti- 
tioner hied a petition of objection be- 
fore tho Magistrate in which he con- 
tended inter alia that the petitioner 
could not bo tried again upon (ibe samo 
facts upon which ho had been tried be- 
fore. The Magistrate, however, ex- 
amined the petitioner on oath in conne- 
xion with his original petition of tho 5th 
of November 1923. The petitioner ex- 
amined witnesses in support of his allega- 
tion ; but on the 21st of April 1925, tho 
Magistrate found his original com- 
plaint to be intentionally false, and 
eventually on 14th August 1925, ho 
made a formal complaint against tWe peti- 
tioner under S. 476, 'Criminal P. C. The 
said complaint was made over to another 
Magistrate of the 1st class who com- 
mitted tho petitioner to the Court of 
Sessions for an offence under S. 211 
by . his order dated the 2l9t October 1925. 

The petitioner has come up in revi- 
sion to this Court against this order ; 
and the niain ground taken by tlie 


learned counsel on his behalf is that the 
l^etitioner, having once been tried and 
acquitted by a Court of competent juris- 
diction, is not liable to be tried again 
for the same offence. Reliance has been 
placed on sub-S. 1 of 8. 403 of the Crimi- 
nal P. C. It has also been contended that 
tho present proceedings wore started 
against the petitioner before his original 
complaint had been disiKised of and ho 
was called upon to show cause in the 
present proceedings before the truth or 
otherwise of bis complaint made on the 
5th of November 1923, was enquired into. 

The first question depends on the con- 
struction of the judgment of this Court in 
tho appeal preferred by tho petitioner 
against his conviction l)y the Assistant 
Sessions Judge reported in Mahomed 
Yasin V. Emperor (l). As 1 have already 
observed, the conviction was set aside by 
this Court on tlie ground that the 
proceedings were ah initio void and 
without jurisdiction on account of the 
bar imposed by S. 195 of tho Criminal 
P. C. not having been removed. S. 403 
(1) of tho Criminal P. C., provides that 

a person who Inis onco been tried by a Court 
of competent jurisdiction for an offence and 
convicted or acquitted of nueb offence shall, 
while such conviction or acquittal remains in 
force, bo not liable to be tried again for the 
same offence, nor on the same facts for any 
other offence for which a different charge from 
the one made against him might have l)con 
made under 8. 236. or for which ho miglit have 
been convicted under 8. 237. 

The question is whether the judgment 
of .this Court in the appeal from tho 
previous trial was an acquittal of tho 
petitioner after his trial by a Court of 
competent jurisdiction as is contended 
for by the learned counsel for the 
petitioner. In my opinion, tho first 
trial of the petitioner cannot be said to 
he a trial by a Court of competent 
jurisdiction so as to bar a .second trial. 
It has l)een contended that the Court 
which tried the petitioner on the first 
occasion was a Court of competent 
jurisdiction within tho meaning of the 
section, and the conviction was set aside 
on a point of law which did not affect 
the jurisdiction of the Court which held 
the trial ; and reliance was placed upon 
a decision of the Madras High Court in 
re. K, Oanapaihi Bhatta v. Emperor (2). 
This decision to a certain extent lends 
support to the contention of th e learned 
“(2) [1913] >rad. 308-r-lO I. C. 310=24 
J. 463. 
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counsel ; but in my view the learned 
J udges put a too narrow oonrtruction 
upon the provisions of 8. 403 (l) of the 
Code. 

They ’observed that sub-S. (l) of 
8. 403 refers to the character and status 
of the tribunal when it refers to compe- 
tency to try the ofifence. The reasoning 
adopted in that case was that a sanction 
under S. 19o, Criminal P. C. was not a 
condition of the competency of the 
tribunal, but it was only a condition 
precedent for the institution of proceed- 
ings before the tribunal, and that the 
want of sanction under S. 195 did not in 
any way affect the jurisdiction of the 
Court to try the accused of the offence 
charged. In my view the wording of 
8. 403 is vory wide and the jurisdiction 
of the Court does not^merely refer to the 
character and status of the Court to try 
the offence, but also refers to want of 
jurisdiction on other grounds as shown 
by illustrations (f) and (g) to the section. 
I think it covers cases where the trial 
is held to be without jurisdiction for 
want of sanction under S. 195, of the 
Code. This view was taken by the 
Allahabad High Court in Hussain Khan 
V. Emperor (3). In that case the accused 
persons were tried for an offence under 
S. 82 of tho Indian Registration Act 
without the permission required by S. 83 
of the Act having been obtained, They 
were convicted by the Magistrate, but 
the conviction was set aside by the 
High Court on tho ground of want of 
permission under S. 83 of the Aot. A 
second trial was held after obtaining 
the permission under S. 83 and the 
ticcusod persons were again convicted. 
It was hold by Knox, J., that the second 
trial was not barred by 8, 403 of the 
Criminal P. C., it being held that the 
Court which had tried the ease in the 
first instance was not a Court of compe- 
tent jurisdiction to hold the trial owing 
to the absence of tho sanction under 
8. 83 of the Act. The same view was 
taken in Nanakram v. Emperor (4) : a 
similar view was taken in BeX' v. 
Marsh am (5), in Peter Bradshaw v. John 
Prnrit (f)) and bv the Calcutta High 
" (¥/ UM17] aU All. ¥j3=h9 1. G. 690=15 ~Arirj. 


(4) [1918] 46 I. 0. 716. 

(5) [1912] ii K. B. 362=81 L. J. 
R T, 89=23 Cose. .0. C, 
284=28 T. li. B. 891. 

(6) 18 L. J. M. 0. 189. 


K. B. 967=107 
77=76 J. P. 


Court in Queen v. Muthooraperehad 
Panday (7). 

It is further to be observed that this 
Court did not make an order of acquittal 
upon the appeal in the previous convic- 
tion but merely directed that the 
conviction should be set aside. There 
was no trial of the accused on the merits 
by this Court, and the conviction was 
set aside on the ground of want of 
jurisdiction in the Court to try the 
petitioner, I am, therefore, of opinion 
that S. 403 (l) does inot operate as a bar 
to the second trial of the petitioner in 
the present case. 

The second ground taken was that tho 
proceedings were initiated against the 
petitioner before the disposal of his 
original complaint of the 5th of Novem- 
ber, 1923, In my opinion there is no 
substance in this objection either. This 
Court did not direct an enquiry into the 
complaint of the petitioner Yasin, As a 
matter of fact, the Magistrate did 
examine tho petitioner and dismiss his 
complaint 'although after the initiation 
of the enquiry ; hut the dismissal was 
before the making of the complaint.under 
8. 478. The commitment of the peti- 
tioner, therefore, to the Court of Sessions 
cannot be quashed. 

It has been contended on behalf of 
the petitioner that the matter is too stale 
and that the petitioner has already been 
sufficiently harassed, and a fresh prosecu- 
tion of the petitioner for the same 
offence should not be allowed to proceed. 
It is no doubt true that the complaint 
was made by tl e petitioner so long ago 
as November 1923, and he has been 
subjected to a good deal of 'harassment 
on account of the previous prosecution, 
and it is for the Crown to consider 
whether the ease is a fit one in which 
the proceedings should be allowed to go 
on, or whether it is proper to drop the 
proceedings. It is not competent for us 
to quash the proceedings on the ground 
that tho original complaint made by 
the petitioner was more than two years 
ago. 

In the result this application must be 
dismissed. 

Rots, J. — 1 agree. 

Application diemissed. 


(7) [1865] 2 W. R. Or. 10, 
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DAWSOK'MILLER, C.J., JWALA PRASAT) 

' AND BnCKNILI/, JJ. 

Krish iiahallahh Sxh aj/ — Petitioner. 

V. 

Governor of Bihar md Orissa ^Oppo’ 
Bite Party. 

Miso. Judicial Case No. 55 of 1926, 
Deoided on 27th April 1926. 

(a) Oovernm-mt of hidla Act amended 
im), 8 . 72, as. (3) a)uL (4). 

In Cl. (3) to S. 721),. as amended in 1925, tho 
v?ords “payments or emoluments paj^able to or 
oa acoount of a person in respeet of his office ” 
ioolnde tho tour expenses and the travelling 
allowances of the Governor and the Members of 
his Connell and the Inspector-General of Police, 
and therefore those exponsjs are non-votiible 
it-ems. 

Even assuming for the s ike of argument that 
the “ tour expenses” and “tho travelling allowan- 
cGs” were nob exompt3<l from being submitted ti 
the vote of tho Council, the question canin.-t bo 
raised baforo tho High Couit bv reason of 
Clause (4). ‘ [P 310 C 1] 

(b) Jiirt’idtj(fon--Act of Sla'e — Court rannot 
qn^siton. 

No Municipal Court has any jurisiliotion to 
question, control or interfere with the appropri- 
ation of tho revenue of India by tho Local 
Government provided it is for tho purpose of tho 
government of India. Tho appropHation will ho 
an act of State which essentially ooncorns tho 
(‘xercise of Sovereign power : Salaman v. The 
Secretary of 8(a*e for India (190G), 1 h\ Ih 613, 
/!<?/. [Pail Cl] 

(c) Specific IlelleJ Acf 8. 4) -Pj?4vr to irrlt 
of 'tnandanm^. 

Writ of mandamus can bo issued ojily by tho 
High Courts at Calcutta, Bombay, Madras and 
Rangoon, in their original jurisdiction but not by 
the other High Couits i. e., Allahabad, Patna and 
lahore. [P aP2 0 1] 

(d) Prac lire— Belief, 

It Is meaningless to have a power and to p.tS'* 
ail order without having tho power to enforce it. 

[P 312 C 2] 

D, P, Sinlia, A. Prosad, li. Sara?!, 
L, M, J, Mukharji, D, L, Nandlceolyar and 
B, P, Siiiha—lav Petitioner. 

J. A. Samuel — for Opposite Party, 

DAWton- Miller, J.— In this case the 
Court is moved on behalf of Mr, Krishna* 
hallabh Sail ay, a member of the Bihar 
and Orissa Legislative Council, to issue a 
writ of mandamus to His Excellency the 
Governor of Bihar and Orisea requiring 
4im under S. 72 D of tho Government of 
India Act, 1910, to submit to the vote of 
the Legislative Council of Bihar and 
Q4ssa in the form of demands for grants, 
proposals for the appropriation of certain 
items of the provincial revenues forming 
part of the civil budget estimate for the 
1926 P/89 & 40 
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current year. The items in question are 
three in number, namely, (a) a sum of 
Hs. 65,000, the estimated tour expenses of 
the Governor and his staff; (b) a sum of 
Rb. 10,000, the estimated travelling allow- 
ance of the Members of the Governor's 
Executive Council, and, (o) a sum of 
Rs. 10,000, the estimated travelling allow- 
ance of the Insi^ector-Goneral of Police. 
We are further .asked to issue a writ of 
mandamus to the Governor of Bihar and 
Orissa, tho t\vo Members of his Executive 
Council and tho Insj^ctor* General of 
police, directing thorn “to secure such 
legal sanctions and authority for tho pro- 
liosed appropriation as may under the 
law he deemed necessary." We are fur- 
ther moved to issue a writ of injunction 
restraining the same parties from using 
any portion of tho revenues of the 
province for the purjKisos aforesaid "until 
proper legal sanction and authority 
deemed necessary under the law have 
boon obtained therefor." 

It appears from the i>etition of the 
applicant that in submitting the budget 
estimate for the current year tho Local 
Government has treated the items in 
question as " non- voted," that is to say, 
items the appropriation of which is not 
subject to tho control or sanotion of the 
Legislative Council. The case made on 
behalf of the petitioner is twofold. First., 
ho contends that tho items of exiionditure 
mentioned are of the class commonlv 
described as “voted" items, that is to say, 
items tho exixjnditure of whicl> can only 
be sanctioned by the vote of tho Legis- 
lative Council of tho province, and not 
"non- voted" as they are described in the 
budget estimate. By reason of t)ies<^ 
items being withheld from the vote of 
the Legislative Council the potitionor 
complains tlmt his right as a Member of 
the Council to exercise control over tho 
proposed appropriation of this ]>art of tho 
revenue has been infringed. In the 
second place lie contends that oven if the 
Local Government is right in treating 
tho items in question as "non-voted," 
neither the Governor nor tho other 
l)arties named have obtained the necessary 
sanction which should authorize them to 
appropriate the sums in question tp the 
purposes proposed. We are not told what 
the necessary legal sanction is and as I 
understand , the argiunent it follows that 
if the items in question. have In fact been 
properly ^treated as non-voted," still 
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naifcher the Governor nor anybody else 
has obtained any authority under the 
Government oi India Act to appropriate 
.Tiid spend the aamo. 

A preliminary objection was taken by 
the Government Advocate, who appears 
for the opposite party, that this Court 
Iras no power to issue a writ of manda- 
ruus ; and although I am by no means 
satished that wo have such power, it is 
not necessary definitely to determine the 
question for assuming, without deciding, 
that we can issue in proper cases a writ 
of mandamus 1 think the ai)plication fails 
oil the merits. 

Under the Government of India Act 
the province of Uihar and Orissa, as in 
the case of other presidencies and pro- 
vinces, is governed, in relation to reserved 
subjects, by the Governor in Council and 
in relation to transferred subjects, save as 
otherwise provided, by tlie Governor 
acting with Ministers appointed under 
the Act, and all orders and other procee- 
dings of a Governor 8 province shall bo 
expressed to bo made by the Governor 
of the province, and shall bo authenticated 
as tho Governor may, by rule, direct; and 
orders and proceedings so authenticated 
shall not ho called in ciuestion in any legal 
proceedings on tho ground that they were 
uot duly made by the Government of tho 
province. This will appear from a iierir 
sal of Ss. 46 and 49 of the Act. 

Under 8. 72 D of the Act proposals for 
the appropriation of the revenues of the 
province can only he made on the recom- 
mendation of tile Governor communicated 
to tho L 3 gi 8 lativo Council. That section 
contains provisions which shall have 
ijffoot with respect to business and pro- 
cedure in Governors’ Legislative Councils. 
3ub-8. (2) provides as follows : 

(J) Tho cHdmatsd anuud expondituro and 
roveiuie of tho province shall bo laid in the form 
of a 'iiatemtnt b3fore the Council in each year, 
and tho projoails of the liocal Government for 
tho appropriation of provincial revenues and other 
moneya in any year shall bo submitted to tho 
vot > of tho Council in the form of demands for 
grants. Tho Council may assent, or refuse its 
assent, to a demand, <.r may reduce the amount 
therein referred to either by a reduction of tho 
whole grant or by the omission or reduction of 
any of tho items of ex})endituro of wbioh the 
grant is composed. 

Then follow certain provisos which 
are not material to the present case 
except the last which provides, as already 
stated, that no proposal for the appro- 
priation of revenue shall be made except 


on thei reoommandalioti of the Governor. 
Sub-section (3) sets out certain beads of 
expenditure which are exceptions to the 
general provisions of sub-Soction (2) and 
need not be submitted to the Council. 
This sab'seotion, as it existed ‘before the 
amending Act of 1925, 15 and 26 Geo. 
V., c. 83, provided as follows : 

(3) Nothing in the foregoing sub-section shall 
require proposals to b3 submitted to the Council 
relating to the following heads of expenditure : 

(i) Contributions payable by the Local Govern 
ment to the Govornor-Genural in Council ; and 

(ii) interest and sinking fund charges on loans; 

.'iiid 

(iii) expenditure of which tho am.mnt is 
prescribad by or under any law ; and 

(iv) salaries and panaiens of persons appointed 
by or with tho approval of His Majesty or by 
the Secretary of State in Council ; and 

(v) salaries of .ludges of the High Court of the 
province and of tho Advocate General. 

Tho only clause of the above sub- 
section which is material to the present 
discussion is Clause (iv). 

Sub-section (4) is also of importance; it 
provides as follows : 

(4) If any question arisis whether any propo«6d 
appropriation of moneys does or does not relate 
to tho above heads of exp3ndituro, the decision 
of tho Governor shall bo final. 

In addition to tho salaries and 
pensions mentioned in sub-Section (3) 
(iv) allowances are given to the Governor 
and other Government officers to cover 
tho actual travelling expenses incurred 
by them in travelling in the interests of 
the public service. Those are ^provided 
for under tho Civil Service Begulatiops 
and the Fundamental Rules which have 
statutory sanction. In so far as they 
are payable out of the provincial budget 
such allowances have always hitherto 
been submitted to the vote of the 
Legislative Council of the province since 
the reforms cime into existence in 1919, 
for they are not included in tho term 
“ salaries " or any other of the exempted 
heads of expenditure mentioned in sub- 
Section (3) of Section 72 D. By the 
amending Act of 1925, however, sub- 
Section (3) of Section 72 D of the princi- 
pal Act has been amended. Section 1 
(3) of the amending Act of 1925 enacts 
that the following provision shall be 
added at the end of sub-S. (3) of S. 72 D 
of tho Act of 1919. 

For the purposes of this sub-Rectlon the 
expression * salaries and pensions * includes 
remuneration, allowances, gratnities,^ any 
contributions (whether by way of interest^ pr 
otherwise) out of the revenues of India to Any 
provident fund or family pension fund, and afery 
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p«iyments or emoluments payable • to or on 
account of a p^roon in respect of lus office. 

In oonsequenoo of this amendmont the 
toqr and travelling allowances of the 
^jovernment officers named have been 
treated by the Local Government in the 
budget of the, ^ current year as heads of 
-expenditure. Which need not be submitted 
to the Legislative Council. 

The first question then is whether the 
Governor’s tour allowance and the 
travelling allowances of tho other 
3ffio6rs named come witliin the amend- 
ment. In my opinion they are clearly 
covered by the words of tho amending 
Act 'and the Local Government was 
justified in withdrawing them from the 
vote of tho Legislative Council and 
treating them as non- voted ” items. 
It was argued that the tour allowance 
*!)f tho Governor and the travelling 
flillovanccs of tho other officers wore nob 
payments to or on account of a person 
in respect of his office, but I am unable 
to accede to this argument. The 
allowances are payable to Government 
officers only to cover the actual travel- 
ling expenses incurred by them when 
travelling in tho interests of the public 
service : in other words, in performing 
a part of the duties incumbent upon them 
by reason of their office. But in any 
case, if any question arises whether 
any proposed appropriation of moneys 
does or does not relate to the heads 
of exependiture mentioned in sub- 
8. (3) the Governor’s decision on the 
mattm: is final as provided^ under sub- 
S. (4) and* cannot bo called in question. 
BveU'if thought, which is by no means 
the case, that the Governor’s decision on 
the matter was erroneous I consider that 
it cannot be questioned in a Court of 
Law. It w*a8 argued that his decision 
was only to be considered final for the 
purposes of the business and procedure 
in the Legislative Council and that it 
was not final for all purposes, but the 
business and procedure of the Legislative 
Council is the only question with which 
we are .concerned in this ma*iter and if 
the items in question wore, by the deci- 
sion of the Governor, withdrawn from tho 
vote of the Legislative Council the Coun- 
oil can have no right to require them to 
be submitted and there has been no in- 
fringement of the right claimed by the 
petitioner. The first point raised by the 
appiieant. therefore, fails. 


The aecond point raises a question 
whether the local government has legal 
sanction to appropriate these items of 
revenue for the purposes of tour and 
travelling expenses. To determine this 
question it is necessary to consider cer- 
tains sections of the Act in some detail. 
The scheme of the Gk)vornment of India 
Act appears to be that, except as other' 
wise provided in the Act and the rules 
made thereunder, the control of the 
revenues of India shall rest with the 
Secretary of State or the Secretary of 
State in Council who have the right to 
delegate, in certain cases, bo various 
officers or bodies tho powers so conferred. 

Section 2 (l) vests in the Secretary of 
State, subject to the provisions of the Act, 
all tho powers and duties relating to the 
Government of India and the revenues of 
India formerly exercised or performed 
by tho East India Company or the Court 
of Directors or Court of Proprietors be- 
fore 1858 and sub-S, (2) provides as 
follows : — 

(2) In particular* tho Secretary of State may 
subject to tho provisions of this Act or rulee made 
thereunder, superintend, direct and control all 
acts, op.^rations and concerns which relate to the 
government or revenues of India, and all grants 
of salaries, gratuities and allowances, and all 
other payments and charges, out of or on tho 
revenues of India. 

This control may be relaxed by rules 
properly framed for tho purjxjse and a 
grant or appropriation of revenue may 
be made in accordance with the provi- 
sions and restrictions prescribed by the 
Secretary of State in council. Sections 
19 A and 21 are in this connexion im- 
portant and tho material portions may 
be quoted. They are as follows : — 

19 A. Tho Secretary of State in Council may, 
notwithstanding anything in this Act by rule 
regulate and rentriot the cxerciR<^ of tho powers of 
superintendence, direction and control, vested in 
the Secretary of State and tho Secretary of Statj 
in Council by this Act, or otherwise, in sucli 
manner as may app.'^ar necessary or expedient in 
order to give effect to tho purposes of the Govern * 
ment of India Act, 19X9. 

The rest of the section provides for 
obtaining the sanction of both Houses of 
Parliament to proposed rules relating to 
to subjects other than transferred sub* 
jects and for giving either House of 
Parliament an opportunity of annulling 
rules when made relating to trartsfiMred 
subjects. 

ffeebiob 21 reads os follows ; * — 

21. Subject to the provisiong of thia Act, and 
rules made thereunder, the expeudituie uf the 
revenues of India, both in British India and 



308 P«tai Kai.4HNABALLABH V. GovKRSOR OF BiHAR (Dawson- Miller; 0. 162$ 


^l(>e>vhcro, bliall ba subject to tbn control ,of: tbo 
Socretary of St'ito iq Council and no grant or 
appropri itiou of any part of tboso revenues or of 
any other property coming into the possession 
of the Secrettiry of State in Council by virtue of 
the Cuvornmeiit of India Act, 1858, or this Act, 
nhall bo iniulo without ilic coiiourronce of a 
majority of vutc-s at a niccting of the (Council of 
India, 

PriA’ided th it a grant or appropriation made 
iu accordance nith pnA’isioiiB or reatrictioue pre- 
Hcribad by the Sji;rc*iary of St.iLo in Council with 
the concurroijco of a iiiaiority of voUis at a meet- 
ing of the Council shall b^ deemed to b3 made 
with the concurrenc: of a majority of such votc^, 

Krotu thoHo Hections it soorns clear that, 
Hubjoob to the provigioufl of t)io Act 
which in coiiaiu cases require the vote of 
the provincial Legislative Council in pro- 
vincial subjects hoforo an appropriation 
of revenue can legally he undo, the •Secre- 
tary of Htato in Council may by a majo- 
rity of Azotes proscribe tho manner in 
which tho grants and appropriations may 
he m:ulo by loc il governmonts and wlion 
made they shall he dcomod to ho made 
with tlie sanction of tho Secretary of 
SUto in Council. Tho object of those 
provisions was no doubt to facilitate 
the oxi)Ondituro of tlm rovonuo by avoid- 
ing tho eumborsome prooeduro of apply’ 
ing for sanction for appropriation of 
the revenues in ordinary matters of 
routine in carrying on tho govorninent 
of the (iUTerent presidencies and pro- 
vince of India. 

Various resolutions have from time to 
time boon passcKi and various rules have 
been formulated by tho Secretary of 
State in Council under those and other 
sections of tho Act with a view to 
faoilitating tiio routine work of tho 
appropriation of the rovonuo, aud careful 
rostrictiorifl in all important matters 
have been imposed upon tho iiowors 
dologated to tlio Governor in Council. 
The only resolution on tho subject which 
1 need refer to is No. A., dated 

tho 29th Sopcomber 1922, publiahod in 
the Ga/iOtte of India of the 7th October 
1922. ^L'he first clause of tho resolution 
runs as follows : 

JUk Maj*>sty’s Sjcivtiry of Suite for India in 
C'ounoil hus been pleased to iimko the rules ap- 
pended to this res<)lution, defining the classes uf 
expenditure on reserved provincial .subjects 
ivhioh a Governor in Council may not ^a^ctlon 
without the previous consent of the S3C rotary of 
of State in Oouiveil. Those rules supers^o ail 
previous rules of a similar luituro and, subject to 
their observanoo, orders regarding spocifio cases 
ot expenditure passed by tlio Secretary of State 
iU'OduncU or the Oovernor General in Council 
uQd4r regulatlona previously in force will no 
longer' be binding. 


It i^hould be pointed out that tha^ 
subjects now under disoussion are 
reserved provincial subjeots. The second 
and third clauses of . the resoliftion are 
not material. Clause 4 is as follows: 

Subject to the observance of these rules and to 
tho provisions ot S. 72 D of tho Oovemment 
of India Act, the Governor in Oouncil has full 
power to sanction expenditure upon reserved 
provincial subjects and, with tho previous con- 
sent of his Finance Department, to delegate such 
power upon such conditions as he may 'think fit 
to any officer Kulx)rdinato to him. Any sanc- 
tion given under tin's rule will remain valid tor 
tho specified period for which it is given, subjeci, 
in tho case of voted expenditure, to tho voting ot 
Buppl> in cMcb year. 

Then follow certain rules enumerat- 
ing tho cases in which a Governor in 
Council must obtain tho )>roviou8 sanc- 
tion of the Sccretarv of State in Council 
before incurring expenditure on reserved 
provincial subjeots out of the revenues 
of India. These rules need not l>e re- 
ferred to in detail. It is sufficient to say 
that they in no way limit tJve i>pwers ol 
tho Governor in Council to sanction the 
exiKindituro wliich is now called ii> 
question. It is clear, in my opinion,. 
uj)on a i>eruftal of tlio statute and the 
resolution and rules i*eferro<l to that the 
action of the opi>o3ito party which is 
called iti question in the present proceed- 
ings is regular ajul constitutional, and no 
cause has been shown why tho Court 
should exercise its powers of mandamus^ 
assuming sucli powers are within it>^ 
competence. 

Moreover, 1 am of opinion that even if 
this Court pjssesses the power which it 
is asked to exercise, S. 110 of thoGoveru- 
iiiout of India Act is a complete l>ar to 
tho exercis^i of such power in tho presents 
instance. The section provides that, 
amongst other iiersons, uich Governoi^ 
and each of tho Membtu’s of the Execu- 
tive Coipioil of a Governor shall not 

(a) bo Bubjoc$ to the •>riginal juri.8dioUox) of 
any high Court by re.'isou of .inythiiig counselled, 
«*rdored or done ’ by any uf them in his public 
capacity only ; nor 

(b) be liable to be arrested or imprifeonod in 
ainy suit or proceeding in anv High Court acting 
iti Iho exeroisy of its original jurisdiction ; nor. 

(o) be subjiH't to the origiiuil erimVnaJ juris- 
diction^ of any High Court in ruspect of au> 
(•flfenco not being trcasim or felony. 

It was argued that althougli S. 110 
might take away the jurisdiction of the 
Court with regard to acts already done 
it did not deprive the Court of the right 
to restrain acts in contemplation^ 
namely, the future expenditure of the 
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ifeams of revenue in question. The 
Mature expendifcnro, however, is a matter 
already counselled or ordered by the 
•Cioveraor and it would be contrary to 
the spirit and intention of the enactment 
to hold that tho Court had power to 
prevent tho doing of an act which, when 
done, it would have no power to call in 
<liie8tion. " ^ 

In my opinion thi-? applicabioii should 
V>o dismissed with costs. Wo fix the 
hearing foe at 25 gold mohurs. 

Jwala Prasad, J.'"(ilis Lordship 
sljatad facts of tho case as set out in the 
udgment of the Chief Justice and pro* 
ce^ed as follows.) Tho Government of 
India Act has made piovisions for the 
classification of subjects, in relation to 
the functions of (loverninent as “central” 
and ** provincial ” subjects, and for the 
transfer from among the “provincial” 
subieots of subjects to the administration 
of the Governors of the Provincos acting 
with Ministers appointed under tho Act, 
and tho subjects not so transferred are 
oilW ** reserved subjocts.” The three 
preaidoncios and tho several provinces 
including tho provincos of Bihar and 
Orissa are to l>o governed in relation to 
“ reserved subjects ” by a Governor in 
Council and h\ relation to “ transferred 
subjects” by tho (loveruor acting with 
Ministers appointed under tho Act 
fS. 46). Provision has also been made 
uiider the Act for tho allocation ot 
revenues or other inoiioys to the Provin^ 
cial Governments ; S. 45 (a) (b). Under 
■H. 72 (D) (2) tho estimated annual expen- 
diture and revenue of the province 
“ shall be laid ” in tKo form of a state- 
ment before the Council in each year, 
and the proposals of tho Local Govern- 
ment for tho appropriation of provincial 
revenues and otlior moneys in any year 
** shall bo submitted to the vote of the 
Council “ in the form of demands for 
grants.” The Council “may assent.or 
refuse its. assent ” to a demand, or may 
reduce tho amount therein referred to 
either by a reduction of tho whole grant 
or by the omission or reduction of any 
of the items of expenditure of which the 
grant is composed. Under the first part 
of this clause tho entire estimate of the 
annual expenditure of revenue called 
the Civil Budget Estimate is to be laid 
before the Council. But all the iteriis 
o^ expenditure are not subject to the 
assent of the Council and ar<r, therefore, 


not liable to be submitted toits vote. 
Such items are called ” noirvotable “ 
items. They are governed by the rules 
laid down by tho Secretary of State in 
Council in whom vests the superinten- 
dence, direction and control of all acts, 
operations and concerns which relate to 
the government or rovonuos of India, 
and all grants of salaries, gratuities and 
allowances, and all other payments and 
cliarges, out of or on tho revenues of 
India (S. 2, Cl, 2). Tho revenues of ludial 
are received for and in the name of Ilia 
Majesty and are to be applied for tho 
purpose of tl\o Government of* India 
(S. 20). The Secretary of State has and 
performs all tho ixjwors and duties rela- 
ting to tho Government or rf 3 VonueH of 
India as used to be exercised or j)ev- 
formed by tho East India Company, the 
Court of Directors, etc , mentioned in 
S. 2. In order to facilitate tho Govern - 
monfc of India, tlu) powers of the 
Secretary of State have by rules of 
devolution, l^een delegated to the Gover- 
nor-General in India and to tho several 
Governors in Council of tho presidoneios 
and tho ])rovinco8, and these Local 
Governments have also control over tho 
revenues and other moneys allocated to 
tliom. Cl (3) of S. 72 (D) exempts 
certain proposals for tho appropriation 
of provincial revenues from having to 
bo submitted to the vote of the Oounoil. 
That clause runs as follows : 

Nothing in tho furogoing siilj-scclion sluill 
roquire proposals to bo submittfMl to tho Council 
relating to the following heads of expenditure. 

Among those lioads are “ salaries and 
l)ensions” of persons appointed by and 
with tho approval of His Majesty in 
Council or by tho Secretary of State in 
Oounoil.” This is what %vas originally 
contained in tlie Government of India 
Act, 1919, Tho tour oxi^mscs^ and the 
travelling allowar'.ces of the Governor 
of the Ih’ovinco and other ofiicerH were 
not included in tlio items which were 
not to he sulunittcd to tho Legislative 
Council and lienco such items used to bo 
included in tho proposals of the rx)oal 
Govornmont and used to be submitted 
to the vote of the Council in tho form of 
demands for grants. 

Clause (3) has, however, boon amended 
now by the Government of India (Civil 
Services) Act, 1925, (15 and 16 Geo. 5, 
Ch. 83), and to Sub-S. 3 the follow* 
ing proviso has been added : 
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For the pnrpoM of thiH onb-seotion the 
oxpie«A$oii *Balatfefl and pensions’ includes re* 
Tnuneration, allowances, gratuities, any contribu- 
tiottfe (whether by. way of interest or other wis3) 
out of the revehues of India to any provident 
fund or family penhion fund, and any other 
payments or omolumonts payable to or on ac* 
oount of a person in respect of his ofllce. 

Tlio words “ payments or emoluments 
payable to or on account of a person in 
respect of his office *’ would certainly 
include the tour expenses and the travel!' 
ing allowances of the Governor and the 
Members of his Council and the Inspector* 
General of Police. 

The original S. 3 has undergone a fur- 
ther imiK^rtant amendment and that is, 
that not only- salaries and pensions of 
oAicers (mentioned in Cls. 4 and 5 oC 
the original sub-S. (3) but also salaries 
and pensions ” payable to the dependants 
of these officers will not bo required to 
be submitted to the Council. 

It was, howev(3r, urged that the items 
in question would increase the amount 
which they are entitled to got under 
S. 85 of the Act read with the 2nd 
schedule and conseciuently these items 
are not “ lawful expenditures and they 
are not onti led to appropriate the same 
from the i)rovincial revenues. No doubt, 
under S. 85 these officers are only entitled 
to bo i>aid out of tho revenues of India 
such salaries, not exceeding in any case 
tho maximum, as are specified in that 
behalf in Schedule II of tho Act, Sub- 
8. 3 of that section says ; 

The reiniineratioa i):iyablc to :i i>er8on under 
tins section shall cominonoo on his taking upon 
biinself the execution i)f bis «.t)ico, and sh.ill be 
tbo whole prolit or advantage which ho phall 
onjov fr«)m Ins clhce during his continuance 
therein, 

Tbo proviso to tho section makes sub- 
S. 8 inapplicable to tho allowances or 
other forms of profit and advantage which 
may have been sanctioned for such per- 
sons l)y the Secretary of State in Council. 
In other words, tho travelling allowance 
and other advantages would ho over and 
above the salary fixed hy S. 85 road with 
Schedule IT of tho Act, 

There is, therefore, no force in this 
contention. 

Assuming for the sake of argument that 
tho , tour exi>6ns€.s ” and ‘*the travelling 
allowances, ’’ the items in dispute in the 
pr^nt case, w'ere not exempted from 
being submitted to the vote of the 
OouDcil, even then the question cannot 
be raised before us. It app^cainsex* 


IMS 

olnaively to the jurisdiction of the 
Governor. Cl. (4) of S. 72 iD) runs tts 
follows : 

If any queetion arises whether any propoeed 
.appropriation of money does or does not relate W 
the above heads of expenditure, the decision of 
the Governor shall be final. 

The question with respect to the dis^ 
puted items was before the Governor on 
two occasions : first, when the Civil 
Budget Estimate was prepared and laid 
before the Council and these items wefe^ 
not included in the proposals for 
appropriation of public revenues to be 
submitted to the vote of the CounciU 
and, secondly, when the iietitioner sent> 
notice of motion for a nominal rodnetioc^ 
in the amount of the provi.sion for the 
tour expenses of the Governor^ The 
Governor then disallowed the motion 
upon the ground that it related to non^ 
voted items of expenditure. Thus, tha 
petitioner directly raised tho dispute as 
to whether tho disputed items would be 
exempted from the vote of the Council 
under Cl. 3 of S. 72 (D). This dispute*, 
became tho subject-matter of tho decision 
of the Governor and under Cl. 4 of thi^^ 
section his decision has become final ard 
it cannot now ho re-oi^ned. 

Tho petitioner further submits thfcir 
the decision was final only “ with respect 
to business and procedure in Govornor>^ 
Legislative Councils as stated in Cl. (l) 
of S. 72 (D) and its finality is, gone when- 
the matter has como to this Court. But 
his prayer is to set aside that decisicn. 
with a view that the disputed items be 
submitted to the vote of the OouncU. 
llenco the question raised relates to the 
business and procedure in tho Councit. 
This Court, therefore, has no jurisdicticii 
to destroy tho finality of the decision of 
the Governor. 

Again, the act of the Governor in tho 
matter in question is not subject to tho 
jurisdiction of tho High Court under S. 110 
(A) of tlio Act. This provision in S. 110 
dates back to the time of the Supremo 
Court of Judicature at Fort William* in 
Bengal (Ss, 1 and 2 of the East India 
Company, 1780, 2lGeo. 3, Ch 70) under 
which the Governor-General in Council 
of Bengal was not subject, jointly or 
severally, to the jurisdiction of 

Supreme Court of Fort Wilfiam in Bengal for 
or by reason of any act or order, or any otlu^r 
matter or thing whatsoever oounaelled, or^red 
or done by them in their public 
acting aa GoTernor General ha CeuncoL ^ 
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This provision remained unaffected 
under the subsequent statutes and was 
extended* to apply to the acts and mrders 
of Governors and Lieutenant-Governors 
and Members of their Councils. It has 
been re-affirmed in the present Govern- 
ment of India Act, 1919. 

The first prayer asking for a writ of 
mandamus upon the Governor for sub- 
mitting the proposals for the appropria- 
tion of the items in question to the 
Council must, therefore, be disallowed. 

The second relief seeking for a writ of 
mandamus on the opposite party to 
secure a legal sanction and authority 
Cor the proposed appropriation seems to 
be equally barred by the provisions under 
the Government of India Act. The tour 
expenses and the travelling allowances 
of the opposite party relating to the re- 
served subjects and being excluded from 
the jurisdiction of the Legislative Coun- 
cil must be controlled by the Secretary 
of State in India and governed by the 
rules framed by him. It has not been at 
all shown that the appropriation of 
these items has, in any way, in- 
fringed the rules laid down by 
the Secretary of State in Council or is 
beyond the authority of the Local Gov- 
ernment under the powers vested in them 
by the rules of devolution ; for aught we 
know the appropriation in question is 
within the power of the Local Govern- 
ment under the rules framed by the 
Secretary of State for India in Council, 
and it is not within our province to 
examine these items and to say whether 
or not they are within the authority 
vested in the Local Government. It may 
be mentioned that no Municipal Court 
has any jurisdiction to question, control 
>r interfere with the appropriation of 
the revenue of India by the Local Gov- 
ernment provided it is for the purpose of 
the Government of India, The appropria- 
tion will be an act of State which es- 
sentially concerns the exercise of So- 
vereign power : Salaman v. The Secretary 
of State for India (1). 

The last prayer is to issue a writ of 
injunction restraining the opposite party 
from using any portion of- the revenue of 
the province for the aforesaid purposes 
until legal sanction and authority are 
obtained. But no injunction can be 
granted independent ly of any suit having 
a) [ieet5] i k. b. eis = 76 l. j. k. b. 4 i 8 = 

94LT.868. 


been brought. Therefore, this prayer is 
also not within the jurisdiction of the 
Court to grant. 

The application, therefore, must fail 
with respect to all the reliefs sought. 
Hence it is not necessary to decide as to 
. whether this Court has power to issue a 
writ of mandamus. 

It may, however, be mentioned tliat 
mandamus or a command is a high prero- 
gative writ of a most extensive remedial 
nature. In form it is a command issued 
in - the King’s name from the King’t? 
Bench Division of the High Court onl> . 
and addressed to any i)er3on, corixjration 
or inferior Court of Judicature requiring 
them to do something therein sf>eoified 
whioh appertains to their office and 
which the Court holds to be consonant 
to right and justice. It is used princi- 
pally for public purposes and to enforce 
the performance of piil>lic rights or 
duties. It enforoes, however, some pri- 
vate rights when they are withheld by 
public officers. The issuing of this writ 
being part of the original jurisdiction of 
the Court of the King’s Bench is a mat- 
ter within the exclusive cogniz-ance of 
and is assigned to the King’s Bench 
Division of the High Court (Jud. Act. 
1878, R. 84). It is a general rule that 
this writ is only to be issued where a 
party has no other si>ecific remedy, Tim 
jurisdiction is altogether in the discretion 
of the Court. 

Section 40 of tho Bast India Company 
Act, 1772 (18 Goo. 3, Ch. 63) emix^wered 
His Majesty’s Court of King’s Bench to 
“ award a wuib or writs of mandamus, 
requiring the Chief Justice and Judges of 
the Supremo Court of Judicature at tho 
time being, or the Judges of tho Mayor’s 
C.nirt at Madras, Bombay or Bencoolen, 
as tho case may require and are hereby 
respectively authorized and required ac- 
cordingly, to hold a Court >vith all con- 
venient si)eed for the examination of 
witnesses and receiving such proofs con* 
oerning tho matters charged in such in- 
dictments or informations resj)ectivoly 
laid or exhibited in the said Court of Kinged 
Bench for misdemeanour or offences 
Committed in India. 

Similarly, S. 44 empe^wored His Majes- 
ty’s Courts at Westminster to 'award 
writs of mandamus to Supreme Court 
of Judicature for the time being or the 
Judges of the Mayor’s Court at Madras, 
Bombay or Benooolen for the examina* 
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tiun of wifen 8 S 803 in rospocfc of civil suifc? nofc included in S. 45 of the Act as hav* 
filed in the said Mayor s CDurbs at West* ing the power to issue writ of mandamus, 
minister: vide also S. 0. 42 Goo. 3. C. These later High Courts have nob in- 
85 to the same effect. herited all the i)ower8 of the Supremo 

This Indian High Courts Act of 18G1 Courts on their original side : vide their 
empowered the Crown to establish, by respective Letters Patent. The |X)int, 
Letters Patent, High Courts at Calcutta, however, need nob be pursued further 
Madras and Bombay in which the Su- for, as already observed, no definite do- 
preme Courts as well as the SadarDiwaui cision on this point is necessary in this 
Adalat and the Sadar Nizamat Adalat case. 

were all merged, tlia jurisdiction and Another reason why tlie application 

powers of the abolished Courts being must fail is that even if this’ Court were 
transferretl to the new High Courts, to issue any writ of mandamus or in* 
Liter, other High Courts were estah* junction, there is no power in the Court 
lished, such as, Allahabad, Patna and to enforce it, and it seems to mo that it 
Lahore. These High Courts have ap- is meaningless to have a power and to 
|)ollato jurisdiction over the subordinate pass an order without having the power 
(3ourts and extraordinary original juris- to enforce it. As against opposite party 
diction in certain matters ; hub they Nos. 1 to 3 there is the statutory bar to 
Iiavo nob gob the ordinary original iuris^ the High Court having jurisdiction over 
diction of the Suprarno Courts, which them with respect bo acta done by bhepa 
was inherited by tlio Migh Courts of in their official capacity. This bar is in 
Calcutta, Madras and Bombay. Tbo oxistcilce from the earliest time, 
right to issue or a wahl wHt of manda- For these reasons I agree with the 

mus, which might have existed in the order proposed by the learned Chief 
Supremo Courts, was therefore not in- Justice, 

her i tod by the lligh Courts, other than BuckiiiU> After setting out facts 
Oalouttu, Madras and Bombay, in as* androliefsasclaimed his Lordship pro- 
rnuoh as that right appertains exclusively ccoded.) Since the iusbibubion of the 
to the origin il side of the King’s Boncli. Reforms under the Government of India 
This is the reason why S, 45 of the Act, 1919 and up till the Budget of this 

Specific Relief Aot gives power only to year, items of expenditure such as the 

giie High Courts of Calcutta, Bombay three bo which specific reference has been 
and Madias (and U ingoon has since been made above were, wo are informed, as a 
.i lded) in their original jurisdiction, to matter of fact included in the vofcable 

is^uo writs of mandamus upon public portion of the budget which \vas submit* 

officers and carpi>rations with respect to ted bo the vote of the Provincial Lo^gisla- 
thoir pulilic duties when there is no spe- tivo Council. This year, however, ithose 
<drtc remedy availahlo to the injured xior* and other items of similar character were 
son. S. 50 expressly lays down that tho placed in the non-votable portion of the 
High Court shall iu»b have power to budget and this was done because, as the 
issue a writ of in indamus. Thoreforo, result of recommendations of what is 
<>boro is nothing to show that tho t) 0 \vor known ns the Loo Commission, the law 
to award a writ of mandamus as tho relative to what parts of the revenues 
prerogative right of tho Criiwn, which were votable or nomyotablo was altered, 
was conferred upon tho King’s Bench, By 8. 7‘J-D of tho Government of 
was in its entirety conferred upon the India Act, 1919, it was provided that in 
Indian High Courts except in tho form Governors' Legislative Councils the esti- 
and to theoKtoub provided for in 8. 15 mated aunual expenditure and revenue of 
of tlio 8i>ecitic Holiof Act, There is no the province should bo laid in the form of 
case showing that a writ of mandamus a statement before the Council in each 
was over awarded by any Tligh Court, year and that the proposals of tho Local 
oxcopt as provided for in 8. 45 which Government for the appropriation of 
does lut apply to tho Patna High Court provincial revenues and other moneys in 
♦istablisliod in 19IG or the ‘Allahabad any year should l>6 submitted to the 
High Court established in 1866, It is vote of the Council in the forna of de- 
noticeable that tho latter Court had mands for grants. The Council might 
come into existence long before the Spe* assent or refuse its assent to a demand 
cific Relief Act wus enneted; sL'll it or might reduce the amount therein 
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I'eferred bo olfcbar by a reduction of the 
whole grant or by the omission or 
rdducfeioh of any of the items of 
expen^tftre of which the grant was 
composed. Under the Scheme of the 
Oorerament of India Act, 1919, certain 
slibioots of administration were handed 
over to the control of the Governors and 
Mihisters ; these wore called “Transfer- 
red’^ subjects. Other subjects rested 
under the control of the Governor and 
Hxecutive Councillors. These wore 
called “Beserved" subjects. If assent of 
a'domand relating to a “flosorved’' sub- 
ject was refused by the L?gislativo 
Oounoil, the Governor could certify 
that the expenditure was essential for 
the discharge of his r03iX)nsibilitios in 
connexion with the subject. No pro|)Osal 
for the appropriation of any revenue 
could in any case bo made except on the 
r€^mmendation of the Governor. Pre- 
sumably " with ■ regard to refusal of a 
demand for a grant in connexion with a 
“Transferred” subject tiio decision of the 
Council was (subject to certain cmor- 
genoy powers of the Governor) substan- 
tially final. But, in addition to the 
<U3tinotion which was drawn between 
r,ho effective powo/s of the Legislative 
Council relative to “Transferred” and 
“Raserved” subjects, there were also, by 
smb'seotion (;']) of section 7 2D of the Gov- 
emhient of India Act, 1919, certain 
heads of 6 xi)enditur 0 in connexion with 
which no proposals need be submitted at 
all to the Council ; that is to say that 
upon these heads of expenditure the 
Council has lio power to vote; these items 
were consequently termed non- voted. In 
the Government of India Act, 1919, they 
consisted of several heads, namely: 

(i) Contributions payable by the local 
Oovemment to the Governor'Gcnoral in 
Council; 

. (ii) interest and sinking fund charges 
on loans; 

(iii) expenditure of which the amount 
is proscribed by or under any law ; 

fiv) salaries and pensions of . persons 
apiwinted by or with the approval of 
His Majesty or by the Secretary of State 
in Council ; and 

(v) salaries of Judges of the High 
Court in the province and of the Advo- 
eate-Ceneral. Now this sub-section Was 
materially altered by the provisions of 
section (l) of the Government of India 
.(Civil ^Service) Act, 1920, Sub-clauses 


(iv) and (v) were deleted and in their 
place was substituted a sub-clause (iv) 
reading thus : 

Salaries and pensions payable to or to 
the doi>ondants of 

(a) persons appointed by or with the 
approval of His Majesty or by the Secre- 
tary of State in Council. 

(h) Judges of the High Court of the 
Province. 

(c) Tiie Advocate (Jcnoral. 

(d) Persons appointed before the first 
day of April, 1921, by the Qovornor- 
Goneral in Council or by a Local Govern- 
ment to services or ixjsbs classified by 
rules under thi-i Act as su|)erior sorvioea 
or |X)8ts. 

(o) Sums payable to any ixjrson who La 
or has boon in the Civil Service of the 
Crown in India under any order of the 
Secretary of State ifi Council or the 
Governor General in Council or. of a 
Governor, made upon an apiH)al made tp 
him in pursuance of rules made under 
tins Act. 

This sub-.section (j) then luid added to 
it the following provision of definition ; 

For thn purpos^tH of this Kub-section the eK* 
prossion Salaries aud pensions’ includes remune- 
ration, allowaucos. gratuities, any contributions 
(whether by way of interest or otherwise) out of 
the revenues of India to any provident fund or 
family pension fund, aiicl nuy other payments or 
emoluments paN able to or on account of a poi‘* 
Honri in respect (»f liifi oflice, 

It is by virtue of this provision of 
definition that the items of tour and 
travelling allowances have been placed 
in this year’s budget in the noirvotablo 
list. In tlio (Tovornmeiib of India Act, 
1919 (and not in any way altered by the 
amendment of 1925) sub-S. (4) of 
S. 72 D roads thus : 

If auy question arises vvhothov any propeaed 
appropriation of moneys does or does not relate to 
the above heads of oxpundituro, the decision of 
the Governor shall hz fmal. 

Now the learned vakil who has appea- 
red for the applicant has suggested that 
those tour and travelling allowances do 
Abb fall within this provision of definition. 
It is ditfioult to understand how it can 
seriously bo suggested that these items of 
tour and travelling allowances to these 
respondents are not payment.s payable to 
them or on their account in respect of 
their offices. In any case, oven if that 
was nob so, by sub-S. (4) of S. 72D 
(just quoted above) the decision of the 
Governor on this question must be 
regard64 as final ; and again< apart even 
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frou) fehe provisions of sub-S. (4) of 
S. *72D, tbo provisions of Cl. (a) of 
H. 110, 8ub“S, (l) of fcho Govern* 
menfc of India Act; 1919, would appear 
effectually to prevent the High Court 
from making any order against the 
Governor in respect of his having thought 
fit to place those tour and travelling 
aliowanoes in the non-votable portion of 
the budget. The mxterial parts of sub* 
B, (1) of S. 110 of the Government of 
India Act, 1919, road thus : 

The Governor-GanoraljCicU Oovcfiior, lAoutO' 
nant-Oovornoranl Chief Commissioner and each 
of the members of the Kxecutive Oounoil of the 
floveraor-Ganoral or of a Governor or Lieutenant 
Governor and a Ministjr appintod under this act 
shall not (a) bj subjo'jt to the original jurisdic- 
t km of any High Court by reason of anything 
oouQsellod, ordered or done by any of them in 
hia public capacity only. 

There is ud doubt that it was in his 
public capacity as Governor tiiat the Ist 
respondent ordered these tour and travel* 
ling expenses to he placed in the non- 
votablo portion of the budget and it 
vvould nob appear to mo that he is in 
any way amenable to this Court iu res* 
l)6cfc of such action. 

Now it is quite true that this applica- 
tion is declared to be made to this Court 
in its extraordinary civil jurisdiction, 
but it is admitted by the learned vakil 
who has appeared for tho applicant that 
the issue of a vvrit of inandpjnus or an 
order prohibiting anyone from doing 
anything, if .such could be offootod at all, 
is done by this Court in its ordinary 
original civil juriediction. 

The learned vakil, however, further 
contends that, oven assuming that this 
Court is of tho opinion that these tour 
and travelling allowances rightly fall 
within the provision of definition added 
to S, 72D by the Act of 192o or that, 
whether right or wrong, the Governor 
has power to take such a step without 
this Court boing able to e.xoroise any 
control over such action, still, he (the 
Governor) has no power to order the dis- 
bursement of any such sums as the law 
at present stands. It is not made very 
clear to me by tho learned vakil who 
appeared, for the applicant, in what^way 
he . prpppses that Uio Governor should 
obtain this authority to disburse these 
sums ; but he suggests that a vote of the 
Legislature would be effective to enable 
him to do so or that possibly a further 
Aot of the Imperial Parliament might he 


neoessary. The learned vakil has put for- 
ward two reasons why he contends thai> 
tho Governor has no authority to 
make any disbursemanb of these tour and 
travelling allowances. In the first plaoe 
with regard to the Rs. 65,000 appropriated 
to tho tour and travelling allowances of 
tho Governor himself, the learned vakil 
points bo 8. 85 of the Government 
of India Act, 1919, He contends that 
under that section there is fixed 
as payable to, amongst other p^- 
sons, the Governor of this Province a 
salary not exceeding the maximum specii^ 
tied which in this case amounts to. 
Rs. 1 ,00,030 (per annum) and that,* if the) 
tour and travelling expenses are to bo 
included in the expression salaries andi 
pensions ” in the provision of definition 
added toS. 72D of the Aot of 1919 by the 
Act of 1925, then tho maximum salary 
payable under 8. 85 of the Act is exceOv 
(led by Rs. 65,000; or in other words the 
Rs 65,000* must bo paid out of the salary 
of Rs. 1,00.000, the maximum t)ayable by 
way ^of salary bo the Governor under 
8. 85 of the Act. There are two fallaok^ 
in this argument : in the first place the 
word “ include iu the provision ot 
definition added by the • Act of 19^^ 
does nob moan (as I read it) more than to 
indicate what for the purposes of bha 
section (that is to say whether the sums 
can be included in the non*votable por- 
tion of tho budget) is comprised ' in«Uia' 
modining of tho words “ Salaries and peur 
sions It does not O'^cludo the opera- 
cion of tho other portions of the Ac*i 
upon the incidents connected with 
“ salaries or pensions’". It is necessary 
bo look at sub-S. (3) of 8.85 with itfi^ 
proviso. This sub-.s 0 cbion reads: 

The romaiofAtion piyabla to a person unde^ 
this section oominjnoo o.i his taking upcc> 
himsjlf the execution of his oiVue, and shall bn 
tho whole profit or advantage which heshali^ 
enjoy from his ofiieo daring his continuance 
therein ; provided that nothing in this snb- 
i^eotion shall apply to tho allowances or 
other forms of profit and advantage whicl^ 
may have been s motioned for such porsorta 
by the Secretary of State iu Council. 

In my view travelling allowances clearly 
fall within this proviso. Tho argument* 
therefore that 8. 85 operates '’m 
such a m inner that travelling allow*^ 
anoes of a Governor must come out of his 
salary as fixed by 8. 85 falls to the 
ground ; if it did nob the poubioa would 
indeed be an absurdity. 
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The seoohdp reiiaatn Ubioh the learned 
vakil puts forward for his contention 
that the Governor cannot order disburse- 
ment of any of these tour and travelling 
allowances appropriated for himself is 
that no such tour and travelling allow- 
ances have been sanctioned by the 
Secretary of State in Council. I think 
that it may be convenient here to state 
that the Court is informed at the Bar 
that the procedure adopted with regard 
to the fixation of the quantum of travel- 
ling allowance is somewhat as follows. 
The Governors’ staff and the heads of 
different departments put forward, when 
preparing their annual estimates of what 
they contemplate will be the expenses of 
administering their departments an ap- 
proximate estimate of what would bo 
required for their travelling expenses. 
These are considered by the Governer in 
Council and if passed, entered in the 
budgets Then when an oflicial travels he 
submits to the Accountant-General 
through the head of his department a 
bill for his travelling expenses and if 
passed by the Accountant-General an 
order is given to him to receive the sum 
from the Treasury. It is clear that 
under the various provisions of the sec- 
tions of the Act (juoted by my Lord the 
Chief Justice that it is within the power 
of the Secretary of State in Council to 
prescribe payment of expenses of the 
nature under discussion by rule or regu- 
lation or in other expedient manner. 

Now in Notification No. 1119 E. A., 
dated Simla, the 29th September 1922 
(Vide Gazette of' India October 7th, 1922, 
page 1216) it is stated that His Majesty’s 
Secretary of State for India in Council 
had been pleased to make certain resolu- 
tions ‘and rules with regard to expendi- 
ture by a Governor ‘in Council on Re- 
served provincial subjects. The rules set 
out numerous instances in which a 
previous sanction of the Secretary of 
State in Council lias to be obtained by a 
Governor before he can authorize ex- 
penditure upon various subjects. The 
4th section of tho resolution states that 
subject to the observance of these rules 
and of the provisions of Section v 72 D of 
tho Government of , India Act, the 
Governor in Cbuucil has full power to 
sanction expenditure upon Reserved pro- 
vincial subjects with the previous oon- 
MlCt of his Finance Dapartment and to 
delegate such power upon such conditions 


that be may think fit to any officer^ 
subordinate to him. Now. if, as has al* 
ready been expressed in my view to be 
the ease, these tour and travelling ex * 
{)en6es can properly be placed in the 
category of the non-votable portion of 
the budget, this resolution (which was- 
ordered to be published and which wa^ 
published in the Gazette of India) ob- 
viously gives the Governor in Council 
power to sanction the disbursement, as 
occasion may arise, of these sums whieh 
are appropriated for these tour and 
travelling necessities. ^ In practice, of 
course, to each head of department is 
delegated the putting forward for sanc^ 
tion by the Accountant General of the 
travelling expenses of the officers of the 
department as occasion arises and as and 
when travel actually takes place. 

The whole application would, there- 
fore, appear to have been dealt with and 
concluded by the above observations. 

It is true, that, uix)n the assumptioi^ 
that this Court might liave agreed with 
the contentions put forward by the appli* 
cant an interesting but now purely aoa* 
demic discussion was initiated as to 
whether this Court has any power tc 
issue a mandamus. 1 do not think that 
it would be prof] table or desirable now 
to express any final view upon this ques- 
tion, I am not sure that prior to tho 
Indian S^pecUic.Helief Act (Act 1 of 1877) 
the High Court of Calcutta had itseU 
power to issue a mandamus but at any 
rate by Chapter 8 of that Act the i^ositioi 
with regard thereto appears, to have 
been very materially altered. S. 50 or 
the Act declares that neither the Higl 
Court nor any Judge thereof is hereaftei 
to issue any writ of mandamus and by 
Ss. 45 and 55 procedure which may be in. 
lieu of mandamus and by way of prohi- 
bition or injunction is provided. As 
matter of fact S. 45 of the Act only 
refers to the High Courts of Judicature at 
Calcutta, Madras and Bombay (and by a 
later addition Rangoon) all of which 
Courts possessed considerable original 
jurisdiction. As is, of course well known 
the Letters Patent constituting the High 
Court of J Judicature at "Patna were only 
issued on lihe 9 th of February 191(L 

It was suggested by the learned vakil 
for the applicant that this High Courh 
had inherited from the Calcutta High 
Court much of its inherent jurisdiction 
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In theoiroumstanoes of present ap* 
plication I am content to leave the 
matter there. When the occasion avisos 
thcqu^tion can perhaps be further dis- 
'CUSsed with advantage, but it is notice- 
able to observe that oven by 8. 45 of the 
Hpeoific Belief Act none of the High 
•Courts therein mentioned can • make any 
order binding on a Governor, It would 
lie rather curious if the High Court 
of Patna was in law endowed with 
greater powers than the High Court of 
Calcutta from which it was in 19 If) 
territorially separated. 

Summarising, thoroforo, my conclu- 
sions, I am of the opinion : (a) that tiie 
tour and travelling allowances mentioned 
in the applicant’s petition arc rightly cap- 
able of inclusion in the non-votablo por- 
tion of the budget; (b) that^tho Governor's 
deoisiod oh such a question is final ; (o) 
that the High Court has no jurisdiction 
over the Governor in connexion wdtli 
such a matter or any original jurisdic- 
tion over the Governor or the Executive 
Councillors in connexion \vith anything 
tiounsellod, ordered or done by any of 
thorn in their public capacity; (d) that the 
inaxitnum salary fixed by 8. 85 of the 
Government of India Act for the 
Governor of tho Province does not in- 
elndo tour and travelling allowances ; 
(o) that tho Secretary of State in Council 
has sanctioned tho disbursement by tho 
Governor ( and by oflicers to whom lie 
has delegated his aiitliority ) tour and 
travelling allowances subject, of course, 
t 3 the, oorisont of hia Finance Depart- 
ment. I recognize, however, that tho 
withdrawal from tho control or vote of 
the Legislative Council of such largo 
sums as in tho aggregate these tour, 
travelling and other allo'wancos make u]) 
is a matter upon which members of the 
Council and tho inomhcrs of the tax- pay- 
ing community also may feel that they 
have a grievance, but that is not a ques- 
tion with which tliis Court is in any way 
oanoernocl. The law w-ith regard to tho 
matter is in ray view [lorfectly clear and 
the only duty of this Courtis to inter- 
Plot it, 

I agree therefore that this application 
^=thould bo rejected. 

A ppl teat ion dism i ssod. 


Ross -vyo Kcjlwwnt Sauay, JJ. 

Piirnievi tear Dayal — Petitioner. 

V. 

King-F/mperor ^Opposite Party, 

Criminal Revision No. 55 of I92G, 
Decided on 18th February 1926, from an 
order of the 8. J., Bhagalpur, D/- 4feh 
January 1926. 

{a) Penal Code, Ss. Ill and Hi -Acctised 
found seated around the stolen property 
as- to Us distribution, can he convicted, 

Tho cvideuoe th.iti tho accused wero all ia 
houso whorofroui tho stolen property was re- 
covered disputing as to what was to bj done with 
til) b‘>okv. H saai-iiont for thoir conviction. 

[P 317 0 1’ 

(6) Fjoldcnce- ts. 1*54 — WU^iesves, being 

'nciglihcurs or supporting defouui or ywt support- 
ing prosecution U no ground for discrediting. 
tJtem as hostile — There must be something In 
their depositions eoyitradlctory, ^ ■ 

The grounds that witnesses do not support tho 
prosecution story, but thoy are neighbours pf the 
.iocus.xl and they have been wiiu over by them, 
that one of them is a tout and the other is a man 
of straw and quite unreliable, arc no rcasotlH for 
declaring tho witnesses hostile ; and unless thert' 
is something in their depositions which is- oou- 
flicting with earlier statements made by them, 
which would afford ground for thinking that 
they have lx*4ni gained over by tho defence, the 
prosecution is not entitled to declare thorn 
hostile, Tho fact that tho witnesses are neigh- 
bours of tho accused is not suflioiout ground for 
treating them as hostile in order to discredit tho 
statements that thov m.ide favourable to tho 
dofonce, ■ [P 317 0 '2, P 318 0 1] 

Yunus, S, P, Varma and Bhagfcat 
Prasad — for Poti tioner. 

IL fj. Naudkeoli/ay — for the Grown. 

Rosa, J.— Tho iH3tibiouor is one of 
eight persoDH who have been convicted 
under Ss. Ill and 114 of the Indian 
Penal Code in connoxion with the theft 
of three large bales of cloth and one bqx 
containing packages of medicine bottlesi 
from tho railway station at Bhagalpur. 
Tho stolen property was recovered; in a 
liouso rented by one of tho accused, 
Bingheswar Lai, situated near the rail- 
way station. 

The first contention on behalf of the 
])oti tioner is that there is no evidence or 
finding that the petitioner was in posses- 
sion of any of tho stolen goods; and as 
regards S. 414, there is no evidence Of 
any overt act done by the accused to- 
wards disposing of or making away with 
the property. Now the findings of the 
appellate Court are that 
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The evideact\! lo J^pUchld th& appalUnts 
that they wero all in ibis house on tho 9th of 
March 1926 disputing a^to what was to ba done 
with the booty. 

And, again, that 

About a dozin people wore seen di^TCUS-sing as 
to how tho cloth was to be clividtxl, 

Tbo findings of the trial Court are 
more detailed and are that the witnesses 
have proved that tho packages were found 
cut through and the cloth in the bales 
was lying open in tho house of Singhes" 
war Lai and all tho first nino accused 
were sitting inside the house and quar- 
relling over the division of the property, 
and were claiming a share in tho same. 
There is a further finding that there is 
al^ sufficient evidence to show tliat the 
accused had cut open the packages of 
cloths and assisted in concealing or dis” 
loosing of the stolon ijroperty. 

Tlie learned counsel for tho j) 0 uitianor 
referred to tlio case of Ue(j, v. Wiley (1). 
In that case the jury convicted tho 
accused l>ut tlio ease was reserved for tho 
opinion of the Court of appeal. There 
was a division of opinion and the ma- 
jority of tho Court held that tho convic* 
bion was wrong. Tho facts are thus 
stated by Baron Martin : 

Tworaeii stole some fowls which they put into 
1 sack, and carried to tho house of Wiley’s father, 
for the purpose of sclliug thorn to Wiley. All 
three Wdiit togother from the house to an out- 
liQiiso ; the b.ig was carried on tlio back ot one of 
the thieves ; siud wUoii tho poUcomon went in, 
the .sack was found lying on tbo floor unopened, 
:uncl the thn'O men around it in if they wera 
b.irgaiiiifig, but no words wore hoard. Now I 
w.m of opinion that Wiloy, under those eircum- 
Htanojs, never did receive those fowls. 

Lord Campbell, whose opinion was 
t)ut of the minority, said that 

The inutcrial question is, whether there has 
been ;i pesscssion malo aniino : and all the 
Judges?, 1 belie sv, are of opinion that there may 
be a sufTioieut possession, thongli there is not a 
in a4iual possession. 

In that case there was no possession 
hy the accused Wiley. But lioro posses- 
sion is tho basis of tho linding ; and tho 
only question in debate l>otweon tho 
accused was as to the actual division of 
tho property. Wiley's case (l), thoro* 
fbro, is no authority on the present ques- 
tion ; and, in view of the findings, I am 
of opinion that so far as that question is 
concerned the conviction under Ss. ill 
aud is sustainable. 

The main question, however, relates to 

(1) [186^ Ben, 0. C. 37^ T. and :^r.- 367^20 
* 1 ^ 3 , H. C. 4-15 Jur. 1B4=:^4 Cox. C. 0, 
414. 


the case of this particular acoused^ His 
defenoe waa that he was falsely impli- 
cated aiid had been brought by the police,, 
from outside, to tho house where the 
stolen property was found. The learned 
Sessions Judge has referred to the ovi* 
dence of thirteen witnesses, nine of whom 
are police ^iffioers, two ace searoh wit- 
nesses, and two are private persona who 
were declared hostile. Four of tho 
|X)lioe officers speak to the prei^noe of 
the petitioner in the group of men in 
tho house. But whereas Bamrachya 
Singh (P. W.No. ‘2*2) says that ho assisted 
Bamrup Singh, who is prosecution wit- 
ness Mo. 13, in arresting Parmeshwar 
Dayal, Rarnrup Singh himself says noth- 
ing on this jKiint. Prosecution witness 
No. 20, who identified the petitioner in 
the house, called him Bhubanoshwari. 
There is therefore some uncertainty 
about tlio case of this man on the pro- 
secution evidence alone. 

Now the two witnesses who were 
declared hostile. Abdul Wahid (P. W. 
No. 19) and Modan Barhi (P. W. No. 20). 
in their cross-examination made state- 
ments consistent with the defence raised 
by the iietitioner. They ^ay that Bar- 
meshwar Dayal was brought subsequently 
hy the police from outside, from tho 
direction of his own liouse. The con- 
tention on bolialf of tho petitioner with 
regard to this evidflnoe is that there was 
no justification for declaring those wit- 
nesses hostile. T'no learned Sessions 
Judge has said nothing on this point and 
tho reasons given by tho trial Court are. 
in my opinion, no reasons at all. What 
tlie trial Court said was th.at these wit-| 
)) esses do not support tho prosecution! 
story, hut they are admittedly neighbours 
o/ the accused and they have l>een won 
over by them. Witness No. 19 is a tout 
and Witness No. 22 is a man of straw and 
quite unreliable. These are no reasons 
for declaring the witnesnes hostile; and 
unless there is something in their deposi- 
tions wliioh conflicted with earlier 
statements made by them, whicli would 
afford ground for thinking that they had 
been gained over by the defence, tbo pro 
scoution is not entitled to declare them 
hostile. 

Now Abdul Wahid was only examined 
to prove that be had let his house to 
Singbeswar and he did make that state- 
ment. He was then cross-examined by 
the defence ; and, apparently because of 



tf86 


318 FittM SBEODHilR IT. 

fitatements made ki that oroas^examitia** 
^ion, he wa?' allowed to be oross'exaniined 
^>.y the prosecutioD. Madan Barhi was 
not examioed in ohierf, but only tendered 
xor oross^examination ; and it was alter 
his cross-examination by the defence that 
he was allowed to be crofs-examined by 
the prosecution. This prooeduie was, in 
my opinion, erroneous ; and tko fact that 
these witnesses are neighbours of the 
accused is not sufficient ground for treat* 
[ng them as hostile in order to discredit 
the statements that they made favour- 
able to the defence. Apart from this, a 
Jarge body of evidence was given on 
behalf of Parmeshwar Dayal to show 
the circumstances in which he was 
arrested. It is true that some of the 
witnesses are persons of little considera- 
tion and others are his own relatives : 
but one of the witnesses is a Sub-Re- 
gistrar whose evidence was prima facie 
entitled to considerable weight. 

The learned Sessions Judge has not 
discussed the evidence of this or any 
other defence witness with a view to 
showing why it should not bo relied upon ; 
ho has merely said that he prefers the 
prosecution evidence, and has considered 
certain probabilities. The trial Court 
disbelieved the Sub Registrar on tho 
ground that ho is a caste-fellow of the 
petitioner. This reason is in my opinion 
insufficient ; and the Evidence of this 
witness ought to have received fuller 
consideration. 

In View of the doubt that is thrown 
on the prosecution case by the defects of 
the prosecution evidence itself, which I 
have referred to above, it seems to me 
that there is a distinct element of doubt 
as regards the complicity of the peti- 
tioner. I would tlierefnre allow this 
application and set iside the conviction 
and sentence of Parme hwar Dayal and 
direct that he he avvjui^t 0 d and released 
ffrom bail. 

Kulwanl Sahay, J. — I agree. 

Application allowecL 


BAHSAROOP (Bo8S« j.) 

A. I. R. 1936 Pataa 318 

MfJLUCK AND Boss, JJ^ 

Slieodhar Prasul Singh — Defendant — 
Appellant. 

V. 

Bimmroop Singh — Plaintiff — Respon- 
dent. 

Miso Appeal No. 23 of 1925, and Civil 
Rev. No. 53 of 1925, Decided on 7th 
April 1925, against orders of the Ist Sub- 
J., Chapra, D/- 19tli January 1925 and 
2od February 1925. 

(а) Civil' P, C., 0» 11. 1 — Court should be 

satUflcd before granting temporary injunction as 
to there being a serious qiicsttori and as to the 
probability of plaintiff fi success. 

la order to eiibitla the plaintiffs to an intorloou- 
tory ioja action, though the Court is not called 
upon to decide finally upon tho right of the par- 
ties, it is necessary that the Court should be 
satisfied that there is a serious question to bo trio^l 
at the hearing and on the facts before it there is 
a probability that tho plaintifi is cutitlcMl to re- 
lief. Preston V. Luck (1884) 27 Ch. 7), 49 
Fof/. [3>. 319^ c 1 

(б) Bengal Ferries Act (1 D. C. of 1885), 8. 0 -- 
8cope. 

The approval of tho Com nissionor is limited 
to tho term of tho l0a33 and nob to tho whole 

iease. [P. 319, Q 

(c) Civil P. C., O, 89, li. 1 — Stilt for dcclaraticm 
only — No permanent injunction claimed — WhC" 
(her interlocutory injunction should he grafted, 
{Quaere ) 

Whether it is compofcout to the Court to grant 
an interlocutory injunction in a suit which i*! a 

suit for a declaration only, and where nopormenont 
injuaciion is cliiniod. [P, 320 0 IJ 

Kh urs 'lid II tisttai ?i and Di nesh Gliaiidra 
V arni’i — for Appellant. 

K. B, Diitty Nirsu Narain Singh ^ B, P- 
Siam, 'i. S. Prisii Siagh Q>r\\ 

Singh —for Respondent. 

Ross, J . — The Local Government act 
ing under the powers conferred upon it 
by S. 35 of the Bengal Ferries Act 1885 
have transferred the management of a 
ferry called Rewa Ghat Ferry in the 
district of Saran to the District Board. 
The lease of tho tolls of the ferry being 
about to expire on the 30th November, 
1924, notice was given that the tolls 
would be leased by public auction on the 
30bh Oi-tober, 1924. The auction was 
iu)M m that d ite and continued on the 
:>r«. N >v(‘.nh; r when the respondent was 
tiui higho-t bidder with a bid of Rs. "',700. 
Alt', r c JTwideration by the Vice Chairman 
an i ‘lio ^nairman, an order was passed 

1 the . 9th November, settling the ferry 
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witih tha respondetife for a term of three 
-years fron the Ufc Daoember, 1924, aacl 
^requiring him to take charge of the farry 
an^. mike the necessary payments. 

Thereafter on the 1st December, the 
respondent took possession of the ferry 
and the settlement was referred to the 
Oommissioner of the Division for appro- 
jal under S, 9 of the Act. But the 
Uommissionor disapproved of the settle- 
ment with the respondent and directed 
that the ferry should be settled with the 
appellant for a term of one year. An 
order was then issued by the Chairman 
of the District Boird informing the res- 
pondent that the settlement with him 
had been disapproved by the Commission- 
er and requiring him to give up posses- 
sion to the appellant. Thereafter the 
respondent instituted a suit for a declara- 
tion that the settlement of the ferry was 
lawfully made with him find that the 
settlement with appellant was inope- 
rative and ineffective against him. With 
his plaint be mide an application for an 
interlocutory injunction restraining the 
defendant from interfering with his pos- 
session. The defendant replied to the 
application for an injunction maintaining 
that the settlement made with him by 
ihe Commissioner was a good settlement 
and that he had been put in possession 
by the Chairman of the District Board, 
and that no injunction could issue. 

The learned Subordinate Judge, how- 
ever, made an order in favour of the 
plaintiff holding that the plaintiff «had 
taken possession of 'the ferry indue 
course and that it was the duty of the 
Court to preserve the existing state of 
things piending the suit. Against that 
erder the present appeal has been brought. 

la order to eatitlb the plaintiffs to an inter- 
iooubory iaju lOtion, though the Court is nob 
fsalled upon to decide finally upon the right o! 
the parties, it is necessary that tho Court should 
be 8atisfi<-d that there is a serious question to 
^3 tried at the hearing and on the facts before 
it there is a probability that the plain til! is en- 
titled to relief, (par Cotton L. J. in Preston v. 
Luck (1). 

, T lafc is the general principle on which 
4he Court acts ia these matters. On the 
ques^iqu of title, so far as it falls to be 
^oniiiderel at this stage, it is only necca- 
to refpr to the order of the Oommis- 
Sw’anen a.TVj tojibe relevant secMaii of the 
i^erries Act. The Co (u piss iopor after 
reciting, th. o fa.ot; said: 

1) [1 8:i] 27 Oh. D. 107. 


I do not approve the settlement with Rweh 
S warap Singh but under S. 9 of the Ferries Apt 
I approve the lease of the tolls to Sheodhar 
Prasad Singh for a parted of one year as asked 
for by him at ths highest amount bid. vf^ 
Rs. 6,700.” 

Now S. 9 of tho Bengal Ferries Act 
runs as follows: — 

Tho tolls of any public ferry may, from time 
to tima K^leised by imblic auction 'for such 
torm a: ^he Magistrate of tho District in which 
such ferry is situated, mty, with the approval of 
th3 Commissioner, direct. 

It would appear from the terms of this 
section that in the district of Saran, 
where the District Board has been subs- 
tituted for the Magistrate of the District 
in this matter, tho tolls of a public ferry 
are to be leased by public auction and 
that the approval of tho Commissioner is 
limited to the term of the lea*e. The 
order of the Commissioner therefore 
seems to assume a ‘power which is not 
conferred by law, in tlAt ho disapproved 
not of tho term of tho lease hut of the 
whole lease, and made a settlement with 
one who had not been the highest bidder 
at the auction. At this atago it is un- 
necessary to say more on tho question of 
title; but it is clear that the plaintiff has 
a substantial question to raise and that 
so far as can be seen at present there is 
a probability that he is entitled to 
relief. 

On tho question of possession there is 
the parwana to the plaintiff issued on tha 
29tb November, 1924, by tho District 
Board reciting the settlement with him 
and ordering him to take charge of ' the 
ferry from the old contractor and manage 
the ferry. There is a further order by 
the Chairman dated the 8th Janualry# 
1925, to the plaintiff informing him that 
the Commissioner had disapproved of the' 
settlement of the ghats with him and had 
sanctioned a settlement with the old 
lessee Babu Sheodhar Prasad Singh for 
a year. The p;aintiff was therefore 
directed to give up possession and make 
over charge to B^bu Slieodh^ Prasad 
Singh. 

On the same day a parwana was issued 
to the peon of the District Board who 
reported on the 9th that he went to 
deliver possession of the ferry to Babu 
Sheodhar Prasad Singh and put his ser- 
vants in possession and they began to 
ply a boatr but two hours after the plain- 
tiff’s party with a large number of peoj^la 
came prepared to commit’ a riot and with 
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great di^acnlly he i^ersuaded them to 
desist. 0ntbel2tbof January, a notice 
was issued against the respondent by the 
llagistrate under S. IH of the Code of 
Oriroinal Procedure bub the order was 
(Uscliargod on the Hrd of February. 

fhe suit was instituted on the 19th 
January, and the injunction was granted 
on the 22nd. It therefore appears that 
the plaintiff hod been put in possession 
of the Ghat and had been in effective 
possession from the 1st Decenr.l>er till the 
9th of January, and tliat his possession 
was only temporarily and nob apparently 
effectually disturbed wlien the settlement 
was subsequently made with the defon* 
danb. In these civcumstancee it seems 
to me that it was the duty of the Court 
to maintain the i)osse83ion of the respon- 
dent by granting this injunction. 

. The only question that remains is 
whether it is oomnetont bo the Court to 
grant an interlocuwry injunction in a suit 
which is a suit for a declaration only 
where no v>ermaucnt injunction is claim- 
The learned vakil for the rosi)on- 
dent, in order to escape from the difficul- 
ty which this question raises, has under- 
taken to amend the plaint, praying for a 
|)6rmanent injunction, and to pay the 
necessary Court-foe. If this is done, there 
is no legal obstacle to the injunction be- 
ing continued. 

The proper order therefore to make in 
this appeal is that if the plaint is amend- 
ed in this manner and the necessary 
Court-fee is paid by the loth of April, 
1925, the appeal will stand dismissed: 
buo in default of this amendment and 
payment of Court-fee being made by that 
date, the injunction will stand dissolved. 

The application in revision is dismiss* 
ed, There will be no order as to costs, 
MulHck, J.-I agree. . 

Revision disviisseri^ 
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Das and Ross, JJ, 

(Malik) Fazliir Rahman Aluuad and 
oth ers — Api)ellants. 

V. 

Mt, Kokilamd anothe) — Re8|x)ndents. 

Api)eals Nos. 192 and 301 to 328 of 
1925, Decided on 8bh April 1926, from 
the Appellate Order of the Diet. J., 
Gaya, D/- 19th May 1925. 


Ht. Kokila (Das, J.) 1926 

cm P. C., 0. 21, P. of a 

decree-ltoldcr Is not * transferee' wtihin R. 16. 

A person by b^ing a decree-holder of the decrec- 
Vioider does not beoomo » *tranateree* ol'tbe decree- 
holder ’})V openition of within B. 16, 

c 2] 

S. Banal for Kailashpati^ Janak 
Kishore and Sarjii Prasad — for Appel- 
lants, 

Hasan Jan and Sultanuddm 

— for Respondents. 

Da«, J. — The question involved in 
these analogous appeals turns on the 
construction of O. 21, R. 16 of the Code 
of Civil Procedure. The facts are these. 
One Fazlur Rahman instituted certain 
))roceedings under the provisions of S. 69 of 
the Bengal Tenancy Act and obtained de- 
crees as against the tenants. It appeal's 
that the land in io8i)ect of whicli these 
decrees had been obtained passed into the 
j) 08 se 8 sion of Musammat Kokila. who 
appears to have got a decree agaimt 
Paxlur Rahman in the civil Court. 
Musammab Kokila now claims to execute 
the decrees obtained by Fa/Jur Ri^hinan 
and she contends that her rig))t to oxq- 
cube tlio decrees is conceded to her by 
0. 21, R. 16 of the Code which runs 
follows : (R.IG quoted). There is a proviso 
which it is unnecessary for metoeonsider. 

The learned Advocate appearing on be- 
half of the respondent concedes that there 
is no transfer or assignment in writing 
in this case ; hut he contends t)>at there 
is a transfer by operation of law. I am 
wholly unable bo accept this contention. 
Mb. Kokila is in no sense the ropresenta- 
tativo in interest of Fa^ilur Rahman. She 
claimed as against Fazlur Rahman and 
obtained a decree as against Fa^lur Rah- 
man, It is difficult to understand how 
it can he said that booause she ban 
obtained a decree in rospeob of the dis-! 
puted land against Fazlur Rahman, there- i 
fore it must l>e held that there is a trans-l 
fer by oixiration of law of the decrees!’ 
under S. 69 which had boon obtained b} 
Fazlur Rahman as against the tenants. 

The decision of the lower appellate 
Court is, in my opinion, erroneous. I 
would allow those appeals, sot aside, the 
orders passed by Ijhe Courts below and 
dismiss the application of Mt. Kokila. 
The resix>ndents must pay the costs of 
these proceedings in all the Courts. 
There will be a consolidated hearing fee 
of six gold mohurs. 

Orders sei aside. 
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Das AND Ross, JJ.* 

Khursaidi Begum — Plaintiff. 

V. 

Secretary of State for India — Defen- 
dant. 

Title Suit No. 1 of 1923, Decided on 
'9fch February 1926. 

3^ (a) Limitation Act, S, 10— Duty of receiving 
^property and holding it for another can only be 
discharged by handing it over to the person en- 
titled and not by appealing to the lapse of time. 

Where the duty of persons is to receive pro- 
perty, nnd to hold it for another, and to keep it 
until it is called for, they cannot discharge them- 
selves from that trust by -appealing to the lapse 
of time. They can only discharge themseves by 
handing over that property to somebody entitled 
to it. Nor can it make any difference whether 
the duty arises from contract or is connected 
with some previous request, or whether it is self- 
imposed and undertaken without any authority 
whatever. If it bo established that the duty has 
in fact been undertaken and that property has 
been received i)y a person assuming to act in a 
fiduciary character, the same consequences must 
in every case follow : Burdick v. Garrick, (ISVO) 
6 Ch. 343 and Lyell v. Kennedy, (1880) 14 A. C. 
437, Foil. [P. 3^4, C. 1] 

(b) Civil r. C., 0. 1, R. S—Comvmnity of in- 
terest Is the essence of representative suit. 

Given a common interest and a common griev- 
ance, a representative suit is in order if the relief 
sought is in its nature bfjnefioial to all, whom the 
plaintiff proposes to represent. Community of 
interest is the essence of a representative action, 
and ail order appointing a person to represent a 
class does not affect one of the class who has a 
distinct and independent •’right in another capa- 
city ; Duke of Bedford v. Ellis, (1901) A. C. 1, 
Foil. [P. 324, C. 2] 

(c) Mahomedan Laic-— Shias— Suit for decla- 
ration of trust in favour of poor — All Shlas are 
Interested — No dtstlnctloji as to actual poor and 
others can be made. 

In a suit for a declaration of trust in favour of 
poor Shias the interests of all Shias are identical. 
It may be that if there is a trust it is the poor 
Shias who are the beneficiaries, but the entire 
Shia community is interested to have the trust 
declared even if it be a trust in favour of the 
Shia poor, and it is impossible to distinguish, or 
to infer a conflicting interest, between those who 
are actually poor and those who are only poten- 
tially so. [P. 324, C. 2] 

(cZ) Mahomedan Law — Escheat — Property 
■of heirless Shia taken by acts of sovereignty^ 
Suit does not He to recover it — But if taken under 
legal title Courts have jurisdiction— Property 
tdicen under a decree Is not taken by act of sove- 
reignity. 

. If the Secretary of State taker, property of a heir 
less Shia by an act of sovereignty, then no suit will 
lie to recover it but if on the other hand, he takes 
it under the colour of a legal title, then his act 
will be within the jurisdiction of the Municipal 
,Oourt8. Where the property comes to theSeerc- 
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tary of State by a decree of the Court it is not 
taken by an act of sovereignty, but under the 
colour of a legal title. [P. 325, C. 2] 

{e) Civil P. C.t S. 92 — Suit to e^fablish exis- 
tence of trust Itself is not within S. 92. 

Section 92 regulates suits where there is a 
breach of an express or constructive trust created 
for public purpose of a charitable and religious 
nature ; but a suit to establish the existence of 
the trust itself, where the whole question involved 
is whether such a trust exists or not, is not with- 
in the purview of S, 02. [P. 326, C. X] 

❖❖ if) Escheat — In the discretion of Qovern- 
menl alone escheated property can he granted 
back. 

Property which escheates to the Crown may 
in certain cases be granted to the family of or 
to parsons adopted as .part of the family of the 
person whose estates the same have been, but that 
is a matter which rests in the discretion of the 
Government aloue. [P. 330, C. 1] 

ig) Trusts Act, S. 6 — According to Shiah Law 
property of hclrless Shia is to be devoted to poor — 
The dedication Is, however, vague and no trust is 
thus created. 

Although it is clearly the intention of the 
Shia Law that the property of a heirlesa Shia 
should be devoted to the poor and indigent, there 
is some vagueness as to the persons who are in- 
tended to bo benefited. This vagueness relates 
to whether the beneficiaries are to be Sayyids, 
especially poor Sayyids, or whether they are to 
1)3 the poor and indigent, whether Sayyids or not, 
whether they are to be the poor of the native 
town of the deceased or the poor of the place 
where he resided or the poor of the place where 
he died, or of all these places, or whether they 
were to be poor Shias goucrally, 

[P. 327, C. 2, P. 328, 0. 2J 
(h) Trusts Act, S. lO—Sccretary of State can 
be trustee. 

The Secretary of State is capable of being a 
trustee. [P, 330, C, IJ 

AH Imam, Khurshaid Hussain, S. N. 
Dose, Siveshwar Dayal, Syed All Khan, 
Syed Nooruddin, Ahmed Reza and A. II. 
Fakhr addin — for Plaintiff. 

P.C. Manah, L. N. 'Singh, NooraL 
Hassain, C. M. Aganvala Q>nd A. T, Sen — 
for Defendant. 

Ross, J. — The first plaintiff was the 
President of the Anjuman Imarnia of 
the town of Gaya. After his death his 
widow has been snbstituted for him. The 
second plaintiff is the moofti of the said 
Anjuman. The plaintiffs sue on their 
own behalf and on behalf of the Shia 
community. The defendant is the Secre- 
tary of State for India in Council. 

The case of the plaintiffs is that one 
Raja Mode Narain Singh of Tikari in the 
District of Gaya had a Muhammadan 
mistress named Barati Begum to whom 
ha granted large moveable and immo- 
vable properties. Barati Begum had four 
children, Mirza Himmat Bahadur, Mirza 
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Ekbal Bahadur, Bismilla Begum and 
Sharfunnissa Begum. She died on the 
16fch of February 1860, leaving her sur- 
viving the first three of the aforesaid 
children who belonged to the Shia sect of 
Muhammadans and succeeded to her pro- 
perty. In respect of one mahal called 
Taluka Belkhara she had executed a deed 
of taksimnama in favour of her children. 
Mirza Ekbal Bahadur was in possession 
of properties yielding an income of more 
than a lakh of rupees. He married Saheb- 
zadi Begum, a lady of Benares, and died 
childless in 1867, his properties passing 
to his widow. He had brought up as his 
own son the son of his sister named Mirza 
Jalaluddin Bakht Bahadur, and Saheb- 
zadi Begum executed a deed of gift of all 
her properties in his favour in 1872. 
She died in Karbala in 1875. 

In 1878 a suit was instituted by the 
Secretary of State for India in Council 
against Mirza Jalaluddin Bakht Bahadur 
in the Court of the Subordinate Judge of 
Gaya for the recovery of the entire estate 
of Mirza Ekbal Bahadur and of Sahebzadi 
Begum on the ground that Mirza Ekbal 
Bahadur being the son of a Hindu Baja 
could not succeed under the Shia Law 
to the estate of his mother Barati 
Begum ; and that as ho died childless, 
under the Shia Law his widow could not 
succeed to his estate : and, therefore, the 
deed of gift in favour of Mirza Jalaluddin 
Bakht Bahadur was invalid. On the 7th 
of May 1879 the suit was decreed for pos- 
session of the immovable properties and 
dismissed as regards the moveables. The 
plaintiff in that‘suit obtained possession 
of the immovable properties. The judg- 
ment in that suit is made part of the 
idaint and it is pleaded that no regard 
has been paid to the finding recited in 
the plaint. Immediately after the deci- 
sion of the case the Secretary of State 
got possession over all the immovable 
properties. The plaintiffs contend that 
while they have no objection to the right 
of the Government to hold possession of 
the estate, the escheated estate is a trust 
property for the benefit of the Shia com- 
munity and that the Government is bound 
to apply the income to x^ious and religious 
xmrposes as enjoined by the Shia Law. 

It is alleged that under the Muhamma- 
dan Law of the Shia sect no Shia dies heir- 
less. for the last Imam named Hazrat 
lamam Mehdi is the heir when there is no 
natural heir, and that this position was 
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admitted by the Secretary of State for 
India in the aforesaid litigation. It is 
further alleged that the Anjuman Imamia 
of Gaya exists from 1892 and represents 
the whole Shia community in the District 
and the Anjuman and the plaintiffs are 
beneficiaries under that trust. It is also 
stated that a memorial was submitted to 
the Governor of Behar and Orissa in Coun- 
cil for a grant for religious purposes out of 
the income of the trust estate and that 
the memorial was rejected and that at a 
meeting of the Anjuman Imamia held on 
the 10th of December 1922 the plaintiffs 
have been authorized to institute this 
suit. The cause of action is the disre- 
gard of the defendant to spend the in- 
come of the trust estate according to the 
Shia Law and it is a recurring cause of 
action. The date of the refusal of the 
Government to entertain the memorial of 
the Anjuman, namely, the 12th of August, 
1922, is stated as the date of the cause of 
acion. 

The bulk of the trust estate, namely,, 
the mahal Belkhara, is situated in the 
District of Gaya. Tne plaintiffs pray 
for a declaration that the escheated 
estate described in the schedules to the 
plaint is a trust prox^erty for the benefit 
of the Shias in general and of the Shia 
community of Gaya in particular ; for an 
injunction restraining the defendant and 
his Government from usuing the income 
of the trust estate for any purpose other 
than that enjoined by the Shia law ; for 
costs and for general relief. 

The defence is that the xdaint is insuffi- 
ciently stamped ; that the suit is barred 
by limitation ; that the defendant has 
been in possession of the properties in 
suit as full owner for upwards of forty 
years ; and that no Shia ever put forth 
any claim on any ground to the same. 
It is denied that the estate is a trust 
estate and .that the plaintiffs or other 
Shias have any interest of any sort in the 
properties in suit or have any cause of 
action against the defendant. It is al- 
leged that the defendant is not a trustee 
and is incapable of being a trustee ; that 
he did not get the properties in suit 
under the Shia Law, but under.the law of 
escheat and that he has been in pos- 
session of the escheated estate as absolute 
owner and not as trustee ; that Barati 
Begum, Sharfunnissa Begum and Mirza 
Ekbal Bahadur died heirless and their 
properties escheated to the Grown ; that 
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the propatties werel claimed io 1878 in 
suits against Jalaluddin Bakht Bahadur 
and Bisnhlla Begum and Mirza Himmat 
Bahadur not on the strength of the Shia 
Law but on the law of escheat and that 
the title of the Crown under the law of 
escheat was deolared and possession was 
decreed and that the Court rejected the 
plea that the Imam Mehdi was the heir 
and that the Mujtahids were entitled to 
possession. 

It is pleaded that the plaintiffs’ inter- 
pretation of the judgment is not correct. 
It is further pleaded that the religious 
and moral injunctions and directions of 
the Shia Law are not binding on and en- 
forceable against the defendant : that the 
income of the properties cannot be spent 
according to the Shia Law ; and that the 
Anjuman and the plaintiffs and other 
Shias are not beneficiaries and are not 
interested in the properties in suit. In a 
supplementary written statement it is 
pleaded that tlxe suit is not maintainable 
without compliance with the provisions 
of S. 92 of the Code of Civil Procedure 
and that it is barred as res judicata. In 
a further supplementary written state- 
ment it is pleaded that five properties 
specified therein had been transferred to 
other persons who were necessary parties 
and that the defendant has no interest in 
them and the suit is barred in respect 
thereof by general and special limitation. 

The following issues were framed : — 

(1) Has the claim been undervalued Is the 
Court-fee insuSicient (2) Is the cause of action 
recurrent ^ If so, to what extent } Is the suit 
barred by limitation ? (3) Is the suit barred by 
the principle of res judicata ? (4) Are the plain- 
tiffs entitled to maintain the suit } (5) Does the 

suit lie against the Secretary of State for India in 
Council as agent ot the sovereign } (6) Does the 
suit infringe the provisions of 8. 92 .of the Civil 
Procedure Code ^ (7) Is the Imam IMehdi the 
l^al heir, under the Shia Law, of a Shia dying 
without natural heirs ^ Was this not found in 
the judgment of the 7th May 1879 annexed to 
the plaint ^ Was this not admitted by the plain- 
tiff in the suit ? (8) If so, does the defendant 
hold the property in suit to the use of the Shia 
community until the Imam Mehdi appears ? (9) 
Has the defendant obtained the said property 
under the general law of escheat, freo from the 
restrictions of the Shia Law, by the aforesaid 
judgment of otherwise (10) Is the defendant ca- 
pable of being a trustee ? If not, is the suit main- 
tainable against him ? (11) To what relief are the 
plaintifis entitled ?' 

Before discussing the issues it may be 
mentioned here that an order, dated the 
16th of January 1924, an application under 
0. 1, B. 8 for permission to sue on behalf 
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of the Shias generally who are interested 
in the subject-matter of the suit and also 
for notice of the institution of the suit 
being given to all the persons interested 
was granted and notice was duly given in 
the usual way. 

Issue No, 1. — This issue has been de- 
cided in favour of the plaintiffs by order, 
dated the 6th February 1924, which ia 
to be road as part of this judgment. 

Issue No, 2. — From the plaint in the 
present suit it would appear that Taluka 
Belkhara was the subject of a deed of 
taksimnama executed by Barati Begum. 
This is stated in para. 4. In para. 18 of 
the written statement, while certain of 
the allegations of para. 4 of the plaint 
were traversed, there was no denial of 
this taksimnama : and for the purposes 
of this suit the allegation in the plaint 
must be accepted, althoiigli no document 
has been produced and, so far as I can 
discover, in the litigation of 1878, there 
was no reference to any such instrument. 
Barati Begum died in 1860. As no trust 
was set up, time began to run from that 
date ; and, as regards the estate other 
than Taluka Belkhara, which was tho 
subject of the taksimnama, tho title of 
the Shia community, if any, became 
barred long before the suits of 1878 gave 
the property to the Secretary! of State. 
As regards Taluka Belkhara time began 
to rim as to the share of Ekbal Bahadur 
from the 15th of August 1867 when he 
died. The property became vested in the 
Secretary of State on the 7th of the May 

1879. 

It was stated in the argument by the 
learned vakil for the defendant that 
possession was not taken until tho year 
1881, but this does not appear to be 
correct. On the contrary the plaintiffs 
said in their present plaint that imme- 
diately after the decision of the case the 
decree was executed and the Secretary of 
State for India in Council got possession 
over all the immovable properties 
claimed by him. The original record has 
been sent for from the record room of 
the Calcutta High Court and it appears 
from the petitions of compromise filed in 
the appeal from the decree of ‘the Sub- 
ordinate Judge, dated the 8th of June 

1880, that the Secretary of State had 
already executed the decree and obtained 
possession. There is therefore no material 
for holding that possession was not ob- 
tained until more than twelve years had 
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expired from the date of the death of Issue No, 4. — The plaintiffs sue on be 


Ekbal Bahadur and as regards the inter- 
ests of Himmat Bahadur and Bismilla 
Begum in the taksimnama properties it 
is clear that, as they were alive when 
the suits of 1878 were decided, time had 
not begun to run in respect of their inter- 
ests when the Secretary of State entered 
into possession. 

With regard to the taksimnama pro- 
perties, therefore, the question of limita- 
tion must be decided with reference to 
8. 10 of the Limitation Act. The argu- 
ment of the plaintiffs is that as to this 
part of the property they are protected 
by S. 10 of the Limitation Act : (S. 23 

was also referred to, but that has obvi- 
ously no application.) Now by pleading 
limitation the defendant admits that the 
Shias once had title, hut it has been lost 
by lapse of time. The plea therefore is 
in this form that the property was trust 
property but not property held in trust 
for a specific purpose. In Burdick v. 
Garrick (l), Giffar, L. J., said : 

I do not hesitate to say that whore the duty 
Df persons is to receive property, and to hold it 
for another, and keep it until it is called for, 
they cannot discharge themselves from that trust 
by appealing to the laps 3 of time. They can only 
discharge themselves by lianding over that pro- 
perty to somebody entitled to it. 

In By ell v. Kennedy (2), Lord Mac- 
naghton in adopting that dictum said : 

Nor do 1 think, it can make any differonco 
whether the duty arises from contract or is con- 
nected with some previous request or whether it 
is salf-imposod and undertaken without any 
authority whatever. If it bo established that 
the duty has in fact been undertaken and that 
property has been received by a person assuming 
to act in a fiduciary character, the same couso- 
quoncos must, I think, in every case follow. 

The determination of this question 
will, therefore, depend upon : (l) whether 
the Shia Law impressed a definite trust 
upon this proi:)erty : and (2) whether un- 
der the judgment of 1879 the Secretary 
of State took the property with notice of 
that trust. The result therefore is that 
with regard to the property in suit except 
Taluka Belkhara the suit is barred by 
limitation ; and, whether as regards 
Taluka Belkhara it is also barred, will 
depend upon the decision of the issues on 
the merits. 

Issue No. 3. — The suit is not barred by 
the principle of res judicata as it is not 
between the same parties as the suits of 
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(2) [1889] U A, C. 437. 


half of the entire Shia community. In 
order to conduct the action the plaintiffs 
must represent the class. They have been 
permitted to sue as representing the class. 
They must also give an opportunity to 
the class to say whether the class wants 
to be represented by them. This has 
been done by the notice under 0. 1, B. 8. 
But learned counsel for the defendant 
contends that as representing the entire 
Shia community the plaintiffs cannot be 
said to represent the Shia poor in parti- 
cular (who are the true oestuis que trus* 
tent) and that the Shia poor have a 
hostile right to the general Shia commu- 
nity, It is contended that a claim on 
behalf of the Shias in general cannot be 
joined with a claim on behalf of the Shia 
poor because their interests are neces- 
sarily conflicting. The principle govern- 
ing representative actions is thus stated 
by Lord Macnaghten in Duke of Bedford 
V. Ellis (3) ; 

Given a common interest and a common 
grievance, a ropresint.itiva suit is in order if the 
relief sought is in its nature beneficial to all 
whom the plaintiff proposes to represent. 

Now while it is true that community 
of interest is the essence of a representa- 
tive action, and an order c,ppointing a 
person to represent a class dees not affect 
one of the class who has a distinct and 
independent right in another capacity. 
[In re Lart (I) and Daniel’s Chancery 
Practice, Eighth Edition, p. 869] , yet it 
seems to me that so far as the present 
suit is concerned it is a suit for a decla- 
ration of trust and in this matter the in- 
terests of all Shias are identical. It may 
be that if there is a trust it is the poor 
Shias who are the beneficiaries, but the 
entire Shia community is interested to 
have the trust declared even if it be a 
trust in favour of the Shia poor, and in 
this matter it seems to me impossible to 
distinguish, or to infer a conflicting in 
terest, between those who are actually 
poor and those who are only potentially 
so. I would, therefore, decide this issue 
in favour of the plaintiffs. 

Issue No, 5. — The statutory provisions 
relevant to this issue are S, 79 of the 
Code of Civil Procedure and 8. 32 of the 
Government of India Act. S. 32 pro- 
vides that every person shall have the 

(3) [1901] r, C. 1:^3 L.’tTgsG^^L. J. Oh. 

102=17 T. L. R. 139. 

(4) [18%] 2 Oh. 788=65 L. J. Oh. 846=75 

L. T. 175=46 W. R. 27. 
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same remedies against the Secretary of 
State for India in Council as he might 
have had’ against the East India Com- 
pany if the Government of India Act, 
1858, and this Act had not been passed, 
and that the property for the time being 
vested in His Majesty for the purposes of 
the Government of India shall be liable 
to the same judgments and executions as 
it would have been liable to in respect of 
liabilities lawfully incurred by the East 
India Company if the Government of In- 
dia Act, 1858, and this Act had riot been 
passed. The question of the liability of 
the Secretary of State for India in Coun- 
cil to an action in the Municipal Courts 
was discussed in The Peninsular and 
Oriental Steam Naviuation Company v. 
Secretary of State for India (5) where 
Barnes Peacock, C. J., said : 

In determining the question whether the 
East India Company would, under the circum- 
stances, have been liable to an action, the 
general principles applicable to sovereigns and 
States and the reasoning deduced from the 
maxim of the English law that the King can 
do no wrong, would have no force. We concur 
entirely in the opinion expressed by Chief Justice 
Grey in the case of Bank of Bengal v. East India 
Company (G) which was cited in the argument, 
that the fact of the Company’s having been in- 
vested with powers usually called sovereign 
powers did not constitute them sovereigns. 
Wo are further of opinion that the East India 
Company were not sovereigns, and, therefore, 
could not claim all the exemptions of a sovereign, 
and that they were not public servants of Govern- 
ment, and, therefore, did not fall under the 
principle of the cases with regard to the liabi- 
lities of such persons, but they were a Company 
to whom sovereign powers were delegated, and 
who traded on their own account and for their 
own benefit, and were engaged in transactions 
partly for the purposes of the Government and 
partly on their own account, which, without 
any delegation of sovereign rights, might be car- 
ried on by private individuals. There is a great 
and clear distinction between acts done in the 
exercise of what are usually termed sovereign 
powers and acts done in the conduct of under- 
takings which might be carried on by private 
individuals without having such powers delegated 
to them : Moodaley v, East India Company and 
the same v. Morton (7), But the Master of the 
Rolls, aftersvards Lord Kenyon, said : I admit 
that no suit will lie in this Court against a 
sovereign power for anything done in that capa- 
city but I do not think the East India Company 
is within the rule. They have rights as a sove- 
reign power, they have also duties^s individuals. 
But where the act is done or a contract is entered 
into in the exercise of powers usually called 
sovereign powers, by which we mean powers 
which cannot bo lawfully exercised except by 


(5) (1861] 5 B.H.C.A. 1 Bourk A.O.C. 166. 

(6) Bignell Rep. 120, 

(7) [1785] 1 Bro. C.C. 469-28 E. R. 1245. 
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sovereign or private individuals delegated by a 
sovereign to exerciso them, no action will lie. 

The same principle was laid down in 
fche Eaja of Tanjore’s case [Secretary of 
State V. Kamachee Boye Sahaba] (8), 
where the question was put thus : 

The next question is : What is the real charac- 
ter of the act done in this case ? Was it a 
seizure by arbitrary power on behalf of the Crown 
of Great Britain of the dominions and property 
of a neighbouring state, an act not affecting to 
justify itself on grounds of ^lunicipal law ? Or, 
was it in whole or in part a possession taken by 
the Crown under colour of legal title of the pro- 
perty of the late Raja of Tanjore in trust for 
those who, by law, might be entitled to it on the 
death of the last possessor : 

Similarly in Forest v. Secretary of 
State for India (9), if; was held that the 
resumption was not an act of State. It 
was the 

resumption of land previously held from tha 
Government under a particular tenure upon the 
alleged determination of the tenure. The posses- 
sion was taken under the colour of a legal title, 
that being the undoubted right of the sovereign 
power to resume, and retain or assess to the 
public revenue all lands within its territories 
upon the determination of the tenure, under 
which they may have been exceptionally held 
rent free. Jf by means of the continuance of the 
tenure or for other cause a right bo claimed in 
derogation of this title of the Government, that 
claim, like any other arising between the Gov- 
ernment and its subjects, would prima facie be 
cognizable by the Municipal Courts in India. 

Sirdar Bhagwan Singh v. Secretary of 
State for India (10) was a case where fehe 
act of Government was done in ac- 
cordance with the notions of the Govern- 
ment of what was just and reasonable 
and not according to any rules of law to 
be enforced against them by their own 
Courts. 

These decisions make it clear that if 
the Secretary of State took the property 
in suit in this case by an act of sovere- 
ignty, then no suit will lie ; but if, on the 
other hand, he took it under the colour 
of a legal title, then his acts will be 
within the jurisdiction of the Courts. As 
the property came to the Secretary of 
State by a decree of the Court it would 
seem that it was not taken by an act of 
sovereignty, but under the colour of a 
legal title. It was said, however, that 
the property came by escheat, that is, by 
the prerogative of the Crown and, there- 
fore, by an act of sovereignty. This argu- 
ment, however, involves the question 

(8) [1859] 7 M. I. A. 476. 

(9) [1872] L A. Sup. Vol. 10 = 18 W. R. 349 ^ 

12 B. L. R. 120 ^ - 1 V. R. 1872 3 S<ir. 

1 (P. C.). 

10} [10 J4J 2 I. A. 38. 
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which arises on the merits as to the 
nature of the estate taken by the Secre- 
tary of State under the judgment of 
1879. It was further contended on be- 
half of the defendant that no suit could 
have been brought against the East India 
Company in respect of property taken by 
escheat and reference was made to Regu- 
lation 19 of 1910 which deals with the 
custody and disposal of escheats. By 
that Regulation a right of suit is reserved 
in respect of lands and buildings of the 
nature described therein and it is said 
that no right of suit is reserved with 
regard to escheats. But this merely 
repeats the former argument and the 
answer to this contention depends upon 
the merits of the case. Reference was 
also made on behalf of the defence to 
S. 20 of the Government of India Act, 
which provides that the revenues of India 
shall be received for and in the name of 
His Majesty and shall be applied for the 
purposes of the Government of India 
alone, and the expression “ revenues cf 
India” is defined as including all move- 
able and immovable properties of 
British India escheating or lapsing for 
want of an heir or successor and of pro- 
perty in British India devolving as bona 
vacantia for want of a rightful owner. 
This argument docs not advance the mat- 
ter further as its validity also involves 
the question of the nature of the estate 
taken by the Secretary of State in the 
property in suit. The answer to this 
issue, therefore, depends upon the decision 
on the merits of the case. 

Issue No, G. — In my opinion 8. 92 of 
the Civil Procedure Code is not appli- 
cable to the present suit. S. 92 regulates 
suits where there is a breach of an ex- 
press or constructive trust created for 
public purposes of a charitable and religi- 
ous nature ; but here the suit is to estab- 
lish the existence of the trust itself and 
the whole question involved is whether 
such a trust exists or not. In my opi- 
nion, a suit of this nature is not within 
the purview of S. 92 of the Code. 
This issue is decided in favour of the 
plaintiffs. 

Issue Nos, 7, 8 and 9. — In dealing with 
these issues it will be convenient in the 
first place to ascertain what the law of 
the Shias is with regard to the heirship 
of the Imam. The principal modern 
authorities are as follows : 
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In Bailie’s Digest of Muhammadan Law 
luiameea, at page 2G1, the scheme of inheritance 
under the Shia law is sat forth ; ‘Inheritance 
is founded on uusub or consanguinity and on 
subub or special connexion.’ One of the forms 
of subub is wula or dominion and the last form 
of wula is the wula of Imamut or headship of 
the Musalman commonity. At page 801 the 
rule is laid down that where there is no surety 
for offences (that is, the second form of wula) 
the Imam is the heir of a person who has no 
other heirs, and this is the third kind of wula. 
If then the Imam be present, the property be- 
longs to him to do with it as he pleases. Aly, on 
whom the peace, was accustomed in such cases 
to give the property to the poor and indigent of 
the deceased's city and the weak and infirm 
among his neighbours gratuitously. And if the 
Imam is absent, the pro^ierty is to bo divided 
among the poor and indigent, and not bo given 
up or surrendered to any other but a righteous 
Sultan or ruler, except under fear or actual 
compulsion. 

Ife may bo explained here that by all 
the followers of the twelve Imam’s, Imam 
Mehdi, their twelfth and last spiritual as 
well as temporal leader, is believed to be 
still living, 'but to have retired from 
human observations since his last ap- 
pearance on earth (page 272, foot-note.) 
The wula of the Imam or doctrine of 
escheats to the public treasury is more 
fully explained at pages 362 and 363, 
where the authorities are cited which 
prescribe the partition of the property 
among the poor and indigent of the Shia 
sect in the same manner as they enjoy the 
fifth of the spoils taken in battle. Mr, 
Shama Ohurun Sircar in his Tagore Law 
Lectures, 1874, at page 264, discusses the 
wula of Imamat and lays down, quoting 
the authorities, that if the Imam be pre- 
sent the property goes to him to do with 
it as he pleases and that the most ap- 
proved opinion is that the property thus 
vested in the Imam should, while he is 
absent, be distributed among the Sayyids 
who are his descendants, preference 
nevertheless being given to such of them 
as are poor and indigent. 

Several authorities are quoted, includ- 
ing the Sharayaul-Islam, to show that the 
property should be distributed among the 
poor and indigent. Mr. Ameei^ Ali in 
Vol. II of his Muhammadan Law, Fourth 
Edition, at pjiges 132 to 134 discusses the 
Walaul Imam. In his view the right of 
the Imam is not in the nature of an 
escheat to the sovereign, but the property 
goes to him as the spiritual he^ of the 
Shia Commonwealth to be distributed 
among the poor and indigent of the 
locality where the intestate lived, or 
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where he was born and ia the absence of 
the Imam fche property goes to his re- 
presentative, the Mujtahid, the chief ex- 
pounder of the law, to be distributed by 
him eciuitably and properly among the 
poor and indigent of the place where the 
intestate lived or for such charitable and 
religious purposes as may seem conso- 
nant to his last wishes. The right of the 
Imam is not qua-sovereign, but qua- 
spiritual leader, and is, therefore, subject 
to the ordinary bar of the statute of 
iimitation. The learned author, after 
quoting a Fatwa pronounced by a leading 
Mujtahid of Iran, goes on to say : 

111 Shia countries not subjict to foreign con- 
trol tho Mujtahid, who ia the chief expiunder of 
tho law, is also frequently vested with the power 
of thj Kazi. When this is the cas3 no difficulty 
occurs in the application of the principle of 
Shia law. But in India, whero the Shias 
are subject to a non-Moslem power, tlie 
question may arise, under whose direction 
the distribution contemplated by tho Shia 
law should take place These questions, it seems 
to me, are answered by the dictum quoted from 
the Jama-ush-Shittat. The Civil Court, repre- 
senting the Hakim mentioned in the Fatwa, 
would assume the charge of tho jiroperty and 
make*it over to the ^lujtahid, if there be any, to 
be distributed among the poor and indigent of tho 
deceased’s village, or native city under the Court’s 
own control and supervision so as to leave no 
room for doubt as to its proper application. If 
"there be no Mujtahid, some Shia officer should bo 
appointed for the purpose of distribution. It 
must also be romombered that the law does not 
necessarily con template application of the pro- 
ceeds in the shape of alms. If the object of the 
law which 'has in view the benefit of the poor 
and the indigent, who are always in need of help, 
-can be attained by establishing an institution by 
which regular assistance can be rendered to them 
i would bo valid. 

Sir Roland Wilson in his Anglo- 
Muhammadan Law (isfc Edition, page 
378) deals with the differenoe in fche Shia 
law of inheritance, from fche Hanifi Law by 
which fche property of^a Muhammadan 
dying without; heirs devolves upon the 
Government and says that 

the surplus does not return to the wife even 
where there are no other heirs but 'passes by 
escheat, in Shia theory, to the Imam, and accord- 
to Anglo-Muhammadan law, to tho British 
«Govemment, 

Ib is noteworthy, however, that in fche 
last edition (that is, tho fifth edition) of 
this work, which has been revised by Mr. 
Yusuf AH, this qualification is omitted. 
It is simply stated at page 451 that 

there is no final escheat to a Baifcul Mai. 
Where a deceased person leaves no possible heir, 
his property is liquidated by the Mujtahid as 
Tepresenting the Imam, the proceeds to be distri- 
d)Uted among the poor of the city. in which the 


deceased was ‘bom {or presumably, whore that is 
impracticable, where he died.) 

The learned Subordinate Judge of Gaya 
in his judgment in fche suits of 1878 cited 
numerous original authorities, Shurra-al- 
Islam, Musfcanid-ul-Sheea, Mansuhood, 
^lussalik-ul-efham and Zainul-ul-ehakam 
and on a review of these authorities he 
came to the conclusion that fche majority 
of fche traditions concur and agree that 
the property of a Shia should be received 
by Sayyids, fche poor and fche indigent 
especially of Shia sect. 

Learned counsel for fche plaintiff cited 
also fche following passages from texts of 
authority : (l) Musfcanadash Shia on 

Jurisprudence by Ahmad b. Muhammad 
b. Mahdi b. Abi Darr, Vol. II, Juzv. 26, 
fche Book of Inheritance, Chap. IV, edit- 
ed in Tehran Rajab A. H. 1273 ; (2) 
Sharai-ul-Islam, p. 267, by Abul Qasim 
Najmud Din Jafar b. Muhammad b. 
Yahya b. Saidal Hilli, also known as A1 
Muhaqqiq (the scholar), who died in A.H. 
676, A. D. 1275 ; (3) Jawahirul Kalamfi 
Sharh-i-Sharai-ul-Islam by Muhammad 
Hasan b. Baquir-an-Nai'afi. Book of In- 
heritance, Vol. VI ; ( 4 ) Najafcul Ibad, 
page '404, on fche heirship of the Imam 
and (i) Copy of an Isfcifa (precept) in 
connexion with the property of one who 
has no heir, taken from the book entitled 
Jami’s Shafcfcah by Abdul Qasim Alib 
Abdul Hamid-al-Quami, (ii) Jawahirul 
Kalam, Vol. VI, fche Book of Inheritance 
(iii) Najafcul Ibad, by fche author of Jawa- 
hirul Kalam, Edition of A, H, 1318, page 
404. (iv) Ar-Rahdafcul-Bahiyah by Zainud 
Din B. Ali Amili, who died A. H. 966, 
A. D. 1558, and (5) Mustanadash-Shia, 
Vol, II. ^on fche mode of dealing with 
property left without heirs. 

These authorities "make it clear that 
the last heir of a Shia leaving no other 
heirs is fche Imam ; and that fche Imam 
being infallible could dispose of fche pro- 
perty as he pleased. But fche practice 
of the Imams had established a »rule 
which was binding upon fche Mujfcahide 
who took fche property during the absence 
of the Imam Mehdi on his behalf ; and 
under that practice the property was to 
be distributed among fche poor and indi- 
gent. There is some difference of opi- 
nion as to whether fche beneficiaries were 
to be Sayyids, especially poor Sayyids, 01 
whether they were to be the poor and 
indigent, whether Sayyids or not, and 
whether they were to be fche poor of fche 
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native town of the deceased or fche poor 
of fche place where he resided or fche poor 
of fche place where he died or of all these 
places, or whether they were fco be poor 
Shias generally. While therefore ifc is 
clearly fche infceafcion of the Shii law 
bhafc fche property should be devoted fco 
fche poor and indigent, there is soma vague- 
ness as fco the persons who are intended 
fco bo benefifcod ; and in some of fche autho- 
rities fche matter is left to fche discretion 
of fche vicegerent of the Imam. 

I now turn to consider the judgment of 
fche Subordinate Judge of Gaya in fche 
suits of 1878 ; and, in order fco ascertain 
fche effect of his decision on, Issue No. 2 in 
these suits, ifc will be convenienfc firsfc fco 
deal with fche decision of fche Judicial 
Committee in Collector of Masulipatam 
V. Covely VencatoL Narainappa (11). That 
was a case dealing with fche estate of a 
Brahmin dying without heirs and the 
matter which called for consideration 
was the effec. of the rrohil)ifcion in fche 
Hindu law. 

If there no heir of a Brahmin’s wcxlfch, on 
liis demise, ifc innsfc be given fco a Brahmin, other- 
wis3 the King is tainted with sin. 

The Judicial Committee firsfc of all 
discussed the question as one fco be deter- 
mined merely by Hindu law; and ifc was 
held that according fco Hindu Law the 
title of fche King ])y escheat fco fche pro- 
perty of a Brahmin dying without; heirs 
ought, as in any other case, fco prevail 
against any claimant who could not show 
a befcfcer title, arid that fche only question 
that arose upon fche anfchorifcies was whe- 
ther Brahmanical property, so taken, 
was, in the hands of the King, subject to 
a trust in favour of Brahmins. Their 
Lordships then proceeded to say that 
they were nofc satisfied that fche Sudder 
Court was nofc in error when ifc treated 
fche appellant’s claim as wholly or 
merely determinable by Hindu Law. 
They conceived that the title which he 
set up might rest upon grounds of general 
or universal law. They pointed out that 
any question touching inheritance is de- 
terminable in a manner personal fco fche 
last owner ; but when ifc is made oufc 
clearly that by fche law applicable fco the 
last owner there is a total failure of 
heirs, then the claim to the land ceases, 
they apprehend, fco be subject to any such 
personal law. And as all property nofc 

(1) [18G7] 8 M. I. A. 500=2 W. R, 61=1 
Suther 476=1 Sir. 820 (P. C.), 
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dedicated fco car bain religious trusts must 
have some legal owner, and there can be, 
legally speaking, no unowned property, 
fche law of escheat intervenes and prevails 
and is adopted generally in all fche Courts 
of fche country alike. Private ownership 
nofc existing, fche estate must be owner as 
ultimate lord. 

Their Lordships further held that; fche 
Sudder Courfc was in error in applying 
the actual or supposed Hindu law (which 
negatives fche King’s right fco Brahmani- 
cal property) in derogifcion of fche general 
right of fche British sovereignty, and they 
came fco the conclusion in favour of fche 
general right to fche Crown fco take by 
escheat tlie land of a Hindu subject, 
though a Brahmin, dying without hpirs^ 
and fchey thought that fche claim of fche 
appellant fco fche zamindari in question 
(subject or nofc subject- to* a trust) ought to 
prevail. 

There are, therefore, three grounds for 
fche decision : in fche first place, supposing 
the case to be governed by Hindu law, 
then fche King must take as, at least, in- 
termediate holder of fche property ; in fche 
second place, where there is no heir under 
fche personal law, fche personal law ceases 
fco govern fche case and fche King takes by 
fche general law of escheat ; and, in fche 
third place, fche personal law cannot be 
applied in derogation of fche general right 
of the British sovereignty. 

Now ifc seems to me that the learned^ 
Subordinate Judge has followed closely 
the line of reasoning in that case. He 
firsfc of all sets forth the Shia law on fche 
heirship of fche Imam. During fche ab- 
sence of fche Imam fche property is fco be 
held by his deputy, fche Mujfcahid. There 
is no Mujfcahid in British India with fche 
powers required. 

“Oa the contrary, as regards this estate, la the' 
absence of the Imam the most influential, honest 
and faithful person is the sovereign for the time 
being, that is, the Queen-Empress. It is most 
likely that she on receipt of possession of this 
estate shall use it for good purposes in the way 
that she thinks best.” 

This line of reasoning seems to corres- 
pond with the first part of fche decision of 
fche Privy Council. Then he goes on ta 
say that this line of reasoning is in- 
applicable because fche defendants in 
these suits were nofc entitled fco raise 
objections for or on behalf of fche Imam: 
or Mujfcahid and fchey, afc all events, had* 
no title.- He then holds that apart from 
this, in this matter the plaintiff, that is,. 
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the Secretary of State,, is not bound by 
the religious books of the Shia sect. 
When the defendants had no right, there 
was no heir to the estate. That being so, 
the sovereign for the time being is under 
the general law of escheat entitled to 
take possession. He then points out the 
analogy between this cise and the case of 
a Brahmin dying without heirs, and as 
the principle of the Hindu Law could not 
prevent the Government for the time 
being from taking the estate under the 
general law of escheat, in like manner 
the doctrine of the Muhammadan Law 
could not bar the plaintiff s claim. 

“ In this age the Government should, in my 
opinion, b3 held as the last heir just in the same 
way as the Imxm has b3en declared the last heir 
in the Shurra. That this is the schema of the 
judgment is apparent also from the form of the 
issue framed. According to tha general law and 
the law of the Shias (Kanunan 0 Sharah) who is 
entitled to take the estate of a ^tusalman of the 
Shia S3ct who has no issue uor relation entitled 
to the estate 

The argumant of fcho learned counsel 
for the plaintiff is that the Subordinate 
Judge found title to be in the Imam. He 
then looked for some one to hold the pro- 
perty and that must mean some one to 
hold it with the obligation of a Mujtahid. 
The Crown was selected, because it was 
honest and the Crown must therefore take 
the property with the conditions of the 
Shia law attached and has freedom only 
within the ambit of Shia purposes. The 
estate had vested in a heir who could not 
take possession ; he was not present to 
perform his obligations ; the deficiency 
was to bo made up by the sovereign. The 
Subordinate Judge did not hold that title 
went to the Secretary of State, but he got 
the estate in accordance with the prin- 
ciples of the Shia law. The Secretary of 
State in the plaint had based his claim to 
the property explicitly on the Shia law, 
and that in two respects : 

By the Imimia Code of Muhammadan liw an 
illegitimate child has do nusub or parentage and 
is not an heir of his mother. By this law there- 
fore neither Himmat Bahadur, Ekbal Bahadur 
or BismilU Bsgum were the heirs of Barati and 
as Barati Bagum left no other heirs her surviving 
tha propirties possessed by her at the time of her 
death passed in default *of other heirs by escheat 
to the Crown (para. 8). Under the Imamia Code 
of Muhammadan Law by which the family of 
Ekbal Bahadur was governed, Sahebzadi Bagum 
being a childless widow was not entitled to inherit 
any portion of the immovable property of her 
late husband and as Ekbal Bahadur was himself 
an illegitimate child and had no issue of his body 
the whole of his immovable property and 12 


annas of his moveable property cseh sated on his 
death to the Crown : (paraj 12). 

It is clear that whatever claim the 
Secretary of State may have had on prin- 
ciples of general or universal law to the 
property other than the Taksimnama pro- 
perty, he had no such claim to the Tak* 
simnama property and his claim to that 
property so far as Ekbal Bahadur’s share 
was concerned was based wholly on the 
peculiar provision of the Shia law that a 
childless widow is not an heir. There is 
therefore great force in the argument of 
the plaintiffs that inasmuch as the Secre* 
tary of State took the property, or at 
least the Taksimnama property, under 
the peculiar provisions of the Shia law, 
he should hold it under that law. Bub 
the argument is not conclusive. By the 
personal law governing the parties the 
estate was strictly heirless (apart from 
the claim of the Imam), the persons hold- 
ing it had no title to it. The Crown was 
therefore entitled to come in under the 
general law and to hold the estate. A 5 
regards the heirship of the Imam, there 
was, in the words of the Privy Council, 
no “person in tlie nature of an heir cap- 
able of succeeding,” and on this ground 
also the Crown was entitled to come in. 
It is clear that no trust was imposed upon 
the Secretary of State by the judgment 
of the Subordinate Judge. The question 
of the heirship of the Imam was discussed 
only as a theoretical question, because it 
was definitely held that the defendants 
in these suits were not entitled to raise 
it. No trust therefore could have been 
imposed by the judgment because there 
was no one to set up any trust. 

It was also^argued that the second 
ground of decision in The Collector of 
MasiiUpatdm v. Gaoelj; Veacata Naraiir 
appa (ll) cannot apply to the present 
case because in fact there is an heir and 
consequently there can be no escheat 
under the general law. But the question 
is whether there was anyone in the 
nature of an heir capable of holding the 
property ; and the answer to the question 
must ba in the negative. And the 
analogy with 8 Moore is complete because 
in the case of a Brahmin dying without 
heirs the Mitakshara repeatedly describes 
the other Brahmins as his “heirs.’" 
Consequently a Brahmin dying without 
natural heirs is no more heirless than a 
Shia. 
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Then apart; from the judgment, does 
the Secretary of State hold this property 
impressed with a trust ? This raises the 
question : Who is the trustee ? And who 
is the cestui quo trust ? If there is sub- 
stance in the plaintiffs* contention, then 
the Secretary of State occupies the posi- 
tion of the Mujtahid. But the Mujtahid 
is not a trustee for the poor and indigent; 
ho is agent of the Imam. If it be assum- 
ed that the Imam could give directions, 
and by law has given directions to his 
deputy to distribute the estate which is 
in the nature of spoils, this would not 
establish the relation of trustee and cestui 
<iue trust bjtween the deputy and the 
poor. The law binding upon the deputy 
would not create a trust enforceable by 
the Court for the benefit of the poor : see 
Kinloch v. Secretary of State for India 
(12), There was no means of enforcing 
the law against the Mujtahid and there 
is in my opinion no ground in the Shia 
law for holding that the present claim 
can bo enforced against the Secretary of 
State. On these grounds therefore I 
think that these issues must 1)6 decided 
against the plaintiffs : (1) the trust set 
up is, on the texts, vague and not enforce- 
able ; (2) no trust was imposed by the 
judgment and decree of the Subordinate 
Judge awarding possession of the property 
to the Secretary of State ; and (3) no 
relation of trustee and cestui que trust 
exists between the parties. 

Reference was made in the argument to 
the practice of the Crown in England in 
the matter of re-granting escheated 
lands. 

Property which has escheated to the Crown 
may in certain cases be granted to the family of, 
or to persons adopted as part of the family of, the 
person whoso estates the same have been. 
(Ilalsbury, Laws of England, ToU II page 27). 

This is a matter, however, which rests 
in the discretion of the Government 
alone. 

IssiLG No, 10. — That the Secretary of 
State is capable of being a trustee is in- 
disputable. In Secretary of State for 
India v. Guru Prasad Dhur (13), Piggot, 
J., said : 

It need not be discussed whether or not the 
East India Company could bo a trustee. It is 
certain it could be and often was. 

See also Secretary of State for India v. 
lladhika Prosad Bapuli (14). This issue 
i s decided in favour of the plaintiffs. 

(12) [1889] 7 A.O. 619=16 Ch.D. 1. 

(13) [1893] 20 Cal. 61 (F.B.). 

(14) A.I.R. 1923 Mad. 667, 


Issue No. 11. — No injunction could in 
any view be granted as the effect would 
merely be to hold up the property with- 
out imposing any duty. On the findings 
on the above Issues Nos. 7 to 9 the plain- 
tiffs are not entitled to any declaration 
and therefore to no relief. 

The suit must, therefore, be dismissed ; 
but, in view of the importance of the 
question that has been raised and of the 
fact that the plaintiffs did not raise it for 
their own benefit, I think that the costs 
of both parties should come out of the 
estate. Hearing-fee, Rs, 1,000 per diem, 
for seven days. 

Das, J . — I agree. 

Suit dismissed. 
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Jwala Prasad and Bucknill, JJ. 

F. II. ManiUy and others — Plaintiffs — 
Appellants. 

V. 

J. V. Jameson and anothe) — Defen- 
dants — Respondents. 

Appeal No. 138 of 1922, Decided on 
9th December 1925, from the Original 
Decree of the Suh-J., Muzafferpore, D/- 
16th January 1922. 

Contract Act, 8s. 69, GO and Gl—In the ab- 
sence of any direction from debtor, creditor may 
appropriate payment in chronological order of 
debts — This right of creditor continues until he 
has communicated the appropriation to the debtor. 

The right to adopt the manner of appropriation 
rests directly with the debtor. lu the absence of 
any direction of the debtor it is opon to his credi- 
tor to appropriate the payment towards any of 
his debts, and if there is no intimation by the 
debtor at the time of payment with regard to 
appropriation by the creditor, then it is open to 
the creditor to insist upon appropriation being 
made in the ohronologioal order in which the 
debts stand. The right of the creditor to appropri- 
ate the payment towards any of the debts 
due to him continues up to the time that he 
intimates the appropriation to the debtor, and the 
creditor has a right to cancel his own appropria- 
tion towards a particular debt and to appropriate 
subsequently towards another debt provid^ he 
does so before he had communicated the previous 
appropriation to the debtor. [P, 333, 0. 1] 

B. N. Mitter—io): Appellants. 

S. N. Palit — for Respondents. 

Jwalu Prasad, J. — The plaintiffs are 
appellants. They are ; (1) Francis Henry 
Manisty ; (2) James Byod Simson Hill ; 
and (3) Henry Walter Dunlop Hill. The 
defendants are; (l) Julian Veitoh Jameson 
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and (2) Mrs. Georgina Gertruda Munro 
Jameson. Defendant No. 2 is the wife of 
Defendant 1. 

The plaintiffs brought an action to en- 
force a simple mortgage set forth in an 
indenture (Ex. 1) dated the 15bh January 
1920, and confirmed by an agreement 
(Ex. 2) dated 12th March 1920. The inden- 
tures were executed by both the defen- 
dants in respect of a debt of Rs. 21,000 
due from Mr. J. V. Jameson alone to the 
plaintiffs ; and as security for repayment 
of the debt Mr. Jameson mortgaged the 
whole of the Jalaha Indigo concern 
which belonged to him, and Mrs. Jameson 
mortgaged her undivided two-sixteenths 
share in the indigo concern called the 
Karnowl indigo concern. The loan was to 
be repaid in four instalments, namely : 

(1) Rs. 3,000, on the day of handing 
over the indenture ; 

(2) Rs. 6,000, on the 30th June 1920. 

(3) R. 6,000 on the 3lst December 
1920 ; 

(4) Rs. 6000 on the 30th June 1921; and 
with a stipulation that in case any of 
the instalments remained unpaid on the 
due date the mortgagees will have a right 
to taka action on the indenture to recover 
the whole of the balance due after giving 
the said Mr. Jameson one month’s notice 
in writing of their intention to do so. 
The raoctgigor, however, had a right to 
pay any instalment or any part thereof 
before the date mentioned as that on 
%vhich it falls due. As Mrs. Jameson was 
not the principal debtor it was stipulated 
for her benefit that soon as the total 
amount due under the morbgage beovma 
less than Rs. 12,000 and the rents due to 
the Bettiah estate on account of the 
leasehold properties, whether mukurrari 
or otherwise, shall have been paid, the 
liability of Mrs. Jameson under the in- 
denture shall cease and determine and 
thereafter the remaining amount un- 
paid shall continue to be the first charge 
on Mr. Jameson’s Jalaha Indigo Concern 
alone. 

The first instalment of Rs. 3,000 was 
paid on the day the morbgage indenture 
was executed, i. e., on 15th January 1920; 
the 830ond instalment of the 30bh of June 
1920 was not paid on the due date. On 
the 27th September 1920 Rs. 3,000 was 
sent by Mr. Palmer on behalf of Mr, 
Jameson to Mr. J. B, S. Hill through one 
Mr. Kasburi Lai and received by Mr. Hill 
on the 23bh September *1920 (receipt Ex- 
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hibit 3). Mr. Palmer did not direct as 
to whether the said sum of Rs. 3,500, was 
to be credited towards the mortgage loan 
or the personal loan which admittedly 
Mr. Jameson owed at that time to 
Mr, J. B. S. Hill. On the 8th November 
Mr. Palmer sent another sum of Rs. 3,000 
stating in his letter (Ex. 9) of that date 
that it was paid on account of the morb- 
gage on behalf of Mr. Jameson. On the 
18bh November M. J. B. S. Hill intima- 
ted to Mr. Jameson by his letter of that 
date (Ex. 4) that he had appropriated 
Rs. 2,083 due bo him on account of the 
personal loan from Mr. Jameson out of 
Rs. 3,500, and the balance together with 
Ri. 3,000 was credited towards the mort- 
gaged loan, thus leaving a balance of 
Rs. 2,524-4 0 duo in respect of the June 
kist under the mortgage. He asked him 
to send this sum so as to clear off the 
June kist. On the 25bh November 1920 
Mr. Palmer as Manager of the Jalaha 
Indigo Concern wrote a letter (Ex. 12) 
to Mr. »T. B. S. Hill on behalf of 
Mr, Jameson sending Rs. 1,515-12-6 alon"» 
with two statements of account up to 
27th November 1920, (l) for the perso- 
nal loan ; and (2) for the morbgage (Exhi- 
bits 12 and 12-B respectively) he credited 
the entire sum of Rs. 6,000 aforesaid to- 
wards the mortgage loan, and out of 
Rs. 1,515-13-6 he credited Rs. 511 to- 
wards the morbgage and the balance of 
Rs. 974-12-6 towards the personal loan 
thus reducing the loan account to 
Rs. 1,200 and the mortgage to Rs. 11,900, 
As the morbgage loan was brought down 
under R. 12,000 claimed in his letter the 
release of Mrs. Jameson’s undivided two- 
sixteenths share in the Karnowl Indigo 
Concern in accordance with the stipula- 
tion in the mortgage bond, the kist duo 
to the Bettiah estate having been 
paid in full on the 30th September 1920 
on account of the leasehold properties 
and mukarrari. Mr. Hill acknowledged 
the letter and the sum of Rs. 1,515-12-6 
on the very day he received them per 
letter (Exhibit 1) and said that as he was 
going that night to the mela he would 
send his reply later which he did on the 
9bh December (Ex. 10). In this letter he 
credited the aforesaid Rs. 1,515-12-6 
towards the unpaid amount of June kist 
referred to in his letter of the 18th 
November (Ex. 4), reducing it to 
Rs, 1,008-7-6 (i. e., Rs. 2,524-4-0 minus 
Rs, 1,515-12-6). He insisted upon the 
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appropriation mide by him in his earlier 
letter of the 18th November on the 
ground that Mr. Jameson had promised 
payment of his personal loan in June. 
He also pointed out certain small 
inaccuracies in the accounts given by 
Mr, Palmer. 

The December kist of Es. 6,000 fell due 
on the 2l8t December and was not paid. 
Mr. Hill accordingly, on the 9th January 
1921 wrote a letter (Exhibit 6) to 
Jameson stating that as the balance of 
June kist according to his letter of the 
9th December and also the December 
instalment were not paid ho would give 
duo notice that if the full amount was 
not paid within a 'month he would take 
action to realize the whole amount of the 
mortgage under the terms of the deed, 
lie sent the notice that very day (Ex. 13) 
which was received by Mr. Jameson on 
the 14th January par acknowledgment 
(Ex. 15). On the 13th February 1921 
Mr. Jameson wrote to Mr. Hill refusing 
to accept Mr. Hills mode of ap- 
propriation of the payments made by 
liim and asking him to appropriate the 
same in the manner stated by Mr. Palmer 
in his letter of the 25th November. 
He also asked him to release the 
Karnowl Indigo Concern of his wife 
from the mortgage. Mr, Hill wrote back 
to him (Ex. ll) on the 19th February 
refusing to accede to his request and 
insisting upon his right to appropriate 
Bs. 3,500 paid in September 1920 towards 
his personal loan inasmuch as it was 
not suggested to him that it was to be 
credited to the mortgage account. 

Mr. Hill brought his suit to enforce 
the mortgage against both the defendants 
Mr. and Mrs, Jameson, inasmuch as 
r4,ccording to him Bs. 1, 008-7-6 was duo 
to him in respect of the June kist of 
1920 and Es. 12,000 for the December 
kist of 1920 and June kist of ‘1921 
making a total of Bs. 13,008-7-6 which 
with interest on the date of the 'suit, 
amounted to Bs. 13,265-12-5. 

The defendants filed separate written 
statements. The principal contention‘'how 
ever, on their behalf has been that the 
plaintiffs ought to have credited the 
entire sum of Bs. 3,500 paid on the 27th 
September 1920 to the mortgage account 
instead of crediting only a portion of it 
namely Bs. 1,418, after paying off the 
personal loan of Mr. J, B. S. Hill anaount- 
ng to Bs, 2,083, and that the plaintiffs* 


claim should thus be reduced which 
would ♦bring down their claim to less 
than Bs. 12,000 on the .8th of November 
1920, the date on which another sum of 
Bs. 3,000 was paid. Accordingly on 
behalf of the Defendant No. 2 it was 
contended that her liability under the 
mortgage ceased and determined and that 
the plaintiffs were not entitled to a 
decree against her own share in the 
Karnowl Indigo concern. The other 
pleas of the defendants were of minor 
importance as the issues framed would 
show, and the Court below ^decided those 
issues against them. They do not arise 
in this appeal. 

The principal contentions of the defen- 
dants referred to above gave »rise to tho 
following issues : Whether the plain- 
tiffs were entitled to credit Bs. 3,500 
towards the loan account as 'alleged by 
them. — (Issue No. 3). 

Did tho Defendant No. 1 promise to 
pay up the loan account in June ? If so 
does it entitle the plaintiffs to credit 
Bs. 3,500 to the loan aceount (Issue 
No. 4). 

The Court bslovv decided the twa 
issues together and held that the Defen- 
dant No. 1 had promised to pay the 
personal loan to the Plaintiff No. 2 
along with the June instalment of 1920 
but tliat the plaintiffs were not entitled 
to credit any ^amount out of the sum of 
Bs. 3,500 against tho loan ‘account and 
ought to have credited the same towards 
the mortgage account. Accordingly the 
Court below reduced the claim of tho 
plaintiffs to Bs. 11,900 on the 8th 
November ^1920 as contended for by tho 
defendants and as this sum was under 
Bs. 12,000 and the arrears of rent due to 
the Bettia estate were paid up the Court 
below released Mrs. Jameson and her 
Karnowl Indigo Concern from the* 
mortgage. 

The plaintiffs have appaaled against 
this decision, Mr. Jameson has not 
appeared in this Court, and the appeal is 
resisted only by Mrs, Jameson. 

The only question before us is whether 
Mr. J. B. S. Hill, one of the plaintiffs, 
was entitled to appropriate Bs, 2,083 out 
of Es. 3,500 paid on ^tlie 27th September 
1920, towards his personal loan and then 
due from Mr. Jameson. (His Lordship 
then while discussing the circumstances 
and probabilities in respect of the 
appropriation of the amount continued.) 
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la the case of Simson v. Ingham (l) 
it was laid down that the right of the 
creditor . to appropriate the payment 
towards any of the debts due to him 
continues up to the time that he 
intimates the appropriation to the debtor. 
The decision goes further and holds that 
ithe creditor has a right to cancel his 
own appropriation towards a particular 
debt and to appropriate subsequently 
towards another debt provided he does so 
before he had communicated the'previous 
appropriation to the debtor. Referring 
to the aforesaid case Sir Henry Cunning- 
ham and Sir Horatio Shepherd, in their 
commentary on the Indian Contract Act 
under S. 60, observe : 

This is contrary to tho rule of civil law accor- 
ding to which an appropriation, whether by 
debtor or creditor is necessarily made at the time 
-of payment. 

(The judgment further discussing the 
evidence found that the finding of the 
learned Subordinate Judge as regards the 
appropriation was erroneous and then 
proceeded.) Suppose for a moment 
that Mr, Jameson intended that the 
sum of Rs. 3,500 should bo appropria- 
ted towards the June kist of the mort- 
gage, but his intention will not be 
of any avail until it was communicated 
to the creditor. The principle of 
appropriation of payments made by a 
debtor who owes several debts, to a 
creditor has been enunciated in the case 
of Gory Bros, k Co. Ltd. v. Owners of the 
Turkish Steamship “ Mecca ” (2), where 
it has been laid down that the right to 
adopt the manner of appropriation rests 
directly with the debtor. In the absence 
3 f any direction of the debtor it is open 
to his creditor to appropriate the pay- 
oaent towards any of his debts, and 
lastly, if there is no intimation by the 
iebtor at the time of payment with 
regard to appropriation by the creditor, 
ihen it is open to the creditor to in sist 
ipon appropriation being made in the 
chronological order in which the debts 
stand. These principles have been so 
^rmly established that it is needless to 
refer to any further authority. Suffice 
it to say that the principles have been 
crystallized in the Indian Contract Act 
in Ss. 59 to 61. The present case lies in 
a nutshell. Mr. Jameson, as proprietor 

(1) 2 B. and C. 65~3 D. and R. 549=:=1 L. J. 

(0 S.) K. B. 234^^26 R. R. 273. 

(2) -89 7] A. C. 286—66 L. J. P. C. 86=76 L. 

T. 579=45 W. R. 667 ^8 Asp. M. 0. 266. 


of the Jalaha Indigo Concern owed two 
debts to J. B. S. Hill (l) on account of 
his loan advanced to the Jalaha factory 
at a time when he, along with the other 
plaintiffs and Mir. Jameson, was the 
proprietor and which subsequently be- 
came the sole property of Mr. Jameson ; 
and (2) the mortgage debt due to Mr. J. 
B, S. Hill and the other two plaintiffs in 
the case, Mr. Hill acting on their behalf 
and representing them throughout the 
transaction. Mr. Jameson had promised 
to pay off the personal loan along with 
the June kist under the mortgage. 
In September 1920 long after the 
June kist had become due, Mr. 
Jameson paid Rs. 3,500 on the 27th 
September 1920 to Mr. Hill without toll- 
ing him towards which of the two debts 
payment was to be appropriated. In the 
absence of any such direction Mr. Hill 
appropriated the same towards the full 
satisfaction of his personal loan and the 
balance towards mortgage debt, and ho 
indicated the same to Mr, Jameson on the 
ISfch of November 1920. Mr. Jameson 
subsequently asked him to credit tho 
entire sum of Rs. 3,500 towards the mort- 
gage loan, and not towards his personal 
loan. Mr. Hill refused to do so. There- 
after Mr. Jameson, on the 13th January 
1921, objected to the appropriation and 
asked Mr. Hill to appropriate the entire 
sum of Rs. 3,500, towards the June kist 
which Mr. Hill refused in the following 
words : 

With refereiico to your letter dated 13th in- 
stant, I have to write to you that I am sorry. 1 
cannot accei^t the suggestions made in your said 
letter. 

At the time of the payment of Rs. 3,500 in 
September 1920 it was not suggested .to me that 
tho payment should be first credited to the mort- 
gage account B or that any specified amount 
should be credited to the mortgage account B. 1 
had the right to credit to whichever account 1 
liked and as’ 1 considered it proper to credit it 
first to the loan account I did so and you are duly 
informed about it. You are wrong in thinking 
now that you have a right to ask me to credit 
any portion of the sum credited to tho loan ac- 
count to the mortgage account. 

The position taken by Mr. Hill *in this 
letter is fully in consonance with the law 
on the subject as stated above. There- 
fore, Rs. 3,500 was properly credited to- 
wards to personal loan account of Mr. J. 
B. S. Hill. The result of this appro- 
priation is that the mortgage debt due at 
the date of the suit, or when the cause of 
action arose, was not under Rs. 12,000, 
but it was as claimed in the plaint, and, 
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therefore Mr. Jamesoa or Mra; Jameson 
or her two'sixteenth share in the. Kar- 
nowl Indigo Concern could not be 
exempted from the mortgage. The view 
taken by the learned Subordinate Judge 
is wrong, and,* differing from him, I set 
aside the decree made by him and decree 
the appeal with costs. 

Accordingly we decree the plaintiffs* 
suit in terms of the reliefs sought for by 
them against both the defendants and the 
properfcies raorfcgaged in the mortgaged 
indenture (Exhibit l), dated the 15th 
January 1920. The plaintiffs will get an 
ordinary mortgage decree with six 
months* grace allowed to the defendants 
to pay up the principal sum claimed with 
interest at the stipulated rate, failing 
which the plaintiffs will be entitled to 
sell the properties mortgaged. After the 
expiry of the period of grace interest will 
run at the rate of 6 per cent, per annum. 
The plaintiffs will also get a decree 
under O. 34, B. 4, of the Code of Civil 
Procedure. 

Bucknill, J.— I should like to add 
only a few words to the judgment of my 
learned brother. I think that the law in 
this subject is clear. In the House of 
Lords in the case of Gorij Brothers 
and Company Ltd. v. The Owners of the 
Turkish Steamship “ Mecca ” (2), His 
Eordship Lord Macnaghten there states in 
clear language that when a debtor is 
making a payment to his creditor he may 
appropriate the money as he pleased and 
that the creditor must apply it accord- 
ingly. If the debtor does not make any 
appropriation at the time when he makes 
the payment the right of appropriation 
devolves upon the creditor. In the old 
and former case of Devaynes v. Noble (3) 
(usually known as Glay.ton’s case) which 
was decided in 181G, it was held that the 
creditor was bound to make his election 
at once or within a reasonable time. But 
Lord Macnaghten observes that it had long 
been held, and is now quite settled law, 
that the creditor has the right of election 
up to the very last moment. It was also 
stated in the same case decided in the 
House of Lords, to which I have already 
referred, that the appropriation of the 
money js governed, not by any rigid rule 
of law, but by the intention of the cre- 
ditor, expressed, imj^ied or presumed and 
that the same principle is no doubt appli- 
oable to app ropriation by the debtor. 

(3) [1816] 1 MeL 586=35 KRTtCY ~ 


Now in this appeal now before the Court 
it is common ground that* there certainly 
was no express information given by the 
debtor to the creditor as to ' the appro- 
priation of the sum, nor, so far as I could 
see, was there any ground for suggesting 
that with regard to this sum (the appro- 
priation of which is now in dispute) there 
had taken place anything from which the 
creditor could or should have extracted 
any implied intention on the part of the 
debtor as to the methods of its appro- 
priation. Still less was there in my view 
any presumption which could* be fastened 
upon the creditor that the debtor’s inten- 
tion was that the money should be appro- 
priated to the later of the two specifie 
debts, i. e., to the mortgage debt. Under 
these circumstances it appears to me that 
in this case, as the law stands, it is hope- 
less to argue and cannot seriously be 
maintained that Mr. Hill could not 
have had the right of appropriating the 
sum in whatever manner he might have- 
thought fit. 

Appeal allotved. 
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Adami, J. 

Janki Sahay and others — Defendants — 
Petitioners. 

v. 

Lalbehari Lai and others — Plaintiffs — 
Opposite Party. 

Civil Bevisioii No. 331 of 1925, De- 
cided on 18th February 1926, from an 
order of the Dist. J., Gava, D/* 6th June 
1925. 

Ji'c civil P. C., S. 115— Valuation of suit tinder 
S. 7 (4) (c), Court’Fees Act, found to he reasonable 
by lower appellate Court — High Court will not tn-^ 
ter fere — Court Fees Act, S, 7 (4) (c). 

Where plaintiff valued his suit for injunction 
at Ra. 150, the value of the property involved being. 
Rs. 300, and lower appellate Court held that under 
S. 7, sub-S. (4), cl. (c; of tho Court Pees Act the 
valuation was reasonable : 

Held ; that the lower appellate Court had juris-* 
diction to decide the matter and High Court will 
not interfere. [P 335 0 1} 

L. N. Singh and Surjoo Prasad — for 
Petitioners. 

S. Dayal and Adit Narain Lai — for 
Opposite Party. 

Judgment. — It appears that partition 
proceedings between the parties were 
taken before a revenue Court, and, on the^ 
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5th December 1923, the Revenue Officer 
determined the share of the parties and 
directed 'the Batwara to proceed. The 
value of the entire property, it seems, is 
about Rs. 12,000. 

The opposite party was dissatisfied 
with the decision of the revenue Court 
as to the shares to which he was entitled 
in the shamilat lands in the various 
tauzis, and he instituted a suit in the 
Court of the Munsif of Aurangabad, pray- 
ing for a declaration that the shares in 
the shamilat in the various tauzis were 
equal between the various parties, and 
that the order of the Partition Deputy 
Collector was erroneous. He prayed that 
an injunction might issue restraining the 
defendants to that suit from i^roceeding 
with the partition. He valued the suit 
for purposes of Court-fee at Rs. 150. Be- 
fore the Munsif exception was taken by 
the present i^etitioners to the valuation 
stated in the plaint. The learned Munsif, 
after looking into the value of the tauzis 
involved in tlie suit, came to the conclu- 
sion that their value was more than Rs. 
3,000 and therefore he held that he had 
no jurisdiction to try the suit and re- 
turned the plaint to be presented to the 
Subordinate Judge. The opposite party 
then appealed to the District Judge who 
held that under S. 7, sub-S. (l), Cl. (c) of 
the Court Pees Act the suit was within 
the jurisdiction of the Munsif ; for it was 
open to the plaintiff to value the injunc- 
tion at such value as he pleased. He held 
that the valuation of Rs, 150 was a rea- 
sonable valuation. 

Before me it is contended that, con- 
sidering the value of the properties, the 
valuation of Rs. 150 was too small and was 
an altogether arbitrary valuation, and 
that on this ground it is open to this 
Court to interfere. 

The question that arises is whether this 
Court can interfere in the present case. 
The District Judge had jurisdiction to 
decide the matter and he has found that 
the valuation jdaced on the suit by the 
plaintiff was a reasonable valuation. If 
I found that the valuation was altogether 
arbitrary and unreasonable, I might in- 
terfere, but on the finding of the learned 
Jistrict Judge that the valuation was not 
unreasonable, he having considered the 
matter, I cannot see that I can interfere 
in the case at all. The application must be 
rejected. Hearing-fee two gold mohurs. 

Application rejected. 
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Adami, J. 

Jhaldhari Singh — Auction-purchaser— 
Petitioner. 

V. 

Pershad Bharti OiHd others — Judgment- 
debtors and decree-holder — Opposite 
Party. 

Civil Revision No. 221 of 1925, Decid- 
ed on 9th November 1925, from an order 
of the 1st Munsif, Gaya, D/- 23rd April 
1925. 

Civil P. C., S. 65 — Dj 2 ree-holder allowed to bid 
but on conditions — His failure to fulfil the condl’ 
Hons does not affect the sale In favour of highest 
bidder. 

At an auction silo ths purchassr bidding the 
highest amount for the properties is entitled to 
have the properties knocked down to him at his 
highest bid. The fact that the decree-holder did 
not observe the conditions on whioh he wa& 
allowed to bid at the sale could not do more than 
taka away the validity of the decree-holder’B own 
bid, but cannot affect the validity of the bids by 
the purchaser who is an independent bidder at 
the sale. [P. 836, 0. 1} 

Brij Kish ore Prasad — for Petitioner. 

/{. P. Snhnl — for Opposite Party. 

Judgment. — It appears that, during 
proceedings for the execution of a decree, 
the five properties of the judgment- 
debtors were proclaimed for sale and 
valuations were fixed for eich pro))erty, 
the amounts being Rs. 1,050, Rs. 454, 
Rs. 588, Rs. 1,805 and Rs. 650. The pro- 
clamation was duly served and the sale 
was fixed for the 2ist April 1925. The 
decree-holder was given leave to bid at 
the sale, but the condition on whioh he 
was allowed to bid was that he was to 
bid up to the sums fixed by the Court. 
That order is dated the 22nd April 1925. 
Bidding commenced and the decree-holder 
bid Rs. 175 for the first property put up 
for sale. 

The present petitioner was present at 
the sale and bid against the decree-holder. 
His bid was Rs. 200 and was the highest. 
Similarly in the case of the four other 
properties the decree-holder bid Rs. 75, 
Rs. 90, Rs. 150 and Rs. 135 respectively 
for the properties, whereas the present 
petitioner bid against him Rs. 85, Rs. 100, 
Rs. 175 and Rs. 150 and his bid in each 
case was the highest. The result was 
that when the bid-sheet was put up to the 
Munsif, he, finding that the decree-holder 
had not obeyed the order that he was to 
bid up to the amounts fixed by Court, 
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declared that there had been a default 
and dismissed the execution Case. 

Against this, order of dismissal the 
petitioner contends that as there was an 
auction sale and he bid the highest 
amount for each of the properties he was 
entitled to have these properties knocked 
down to him at his highest bid. The fact 
that the decree-holder did not observe 
the condition on which he was allowed to 
bid at the sale could not, to my mind, do 
more than take away the validity of the 
decreo-holdor's own hid, but I cannot see 
how it can affect the validity of the bids 
by the i^etitioner who was an indepen- 
dent bidder at the sale. It is doubtful 
w'hether the Munsif had any power to 
compel the decree-holder to bid the full 
amounts shown under tlio valuation in 
the sale proclamation. In the case of 
Jladri Sahu v. Pandit Peare Lai Misra 
(1), Mullick, J., hold that there was no 
provision of law compelling a decree- 
holder to bid up to any sum which may 
1)0 fixed by the Court. 

“Tho valuation in the sale proclamation is in- 
ton(l( (1 primarily for the protection of the judg- 
ment-holder and for giving information to the 
l)iddcr8 at the auction sale.” 

The learned Judge held that 

if in a sale properly published and conducted 
tlie highest bid, whether of tho decree-holder or 
any other person, is some figure below the figure 
givtMi in the sale ])roclainatioa it is not coin- 
|)etent to the Court to compel the decree-holder to 
bid higber than that highest bid. 

In the present case we are concerned 
with the bid of an outside bidder. The 
sale was properly conducted and the 
l)etitioner was entitled to have the pro- 
perty knocked clown to him as he made 
the highest bid. The fact that the decree- 
holder did not fulfil the condition imposed 
upon him did not invalidate the sale so 
far as the present petitioner is concerned. 
The order of the lower Court must be 
sot aside and the application must be 
allowed. The petitioner’s bid for each of 
the properties must be accepted. Hear- 
ing fee : 2 gold mohurs. 

Order set aside* 


(1 ) A. 1. K.~1926 Patua 140. 
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Das and Ross, JJ. 

East Indian Baihuay Company Ltd . — 

Appellant. 

V. 

Kishun Chand Kasarwani — Respon- 
dent. 

Appeal No. 638 of 1923, Decided on 
27th October 1925, from a decision of the 
Sub-J., Ranchi, D/- 9th April 1923. 

^ Ballicays Act (9 of 1890), S. 72 (2) (a)— Per- 
son sending and i^erson delivering good^ to 
railway need not be same. 

The person sending and the person delivering 
the goods to the Railway Administration need 
not be necessarily the same, and so execution of 
risk-note by the person delivering the goods is 
sufficient to bind the sender by the contract. 

[P 337 0 1] 

N. C. Sink a — for Appellant. 

Baikuntha Nath Mitte ? — for Respon- 
dent. 

Ro88, j.— -T his is an appeal by the 
East India Railway : Company against a 
decision of the Subordinate Judge of 
Ranchi affirming a decision of the Munsif 
in a suit brought by the plaintiff-res- 
pondent for damages for the loss of one 
bale of cotton piece-goods. It appears 
that two bales of cloth were despatched 
from Bombay to Daltonganj on the East 
Indian Railway and only one bale was 
delivered. The goods were despatched 
under risk note in Form B. 

The learned Subordiaate Judge held 
that as the risk note was executed by one 
Narsing, who was not the sender of the 
goods nor an authorized agent of the 
sender, the risk note was not an effec- 
tive contract. 

He was further of opinion that as the 
Railway Company defendant had not 
pleaded loss, it was not necessary for the 
plaintiff to show that the non-delivery 
was due to wilful negligence on the part 
of tho Company’s servants. 

In my opinion the decision of the 
learned Subordinate J udge is wrong on 
both points. It was found as a fact by 
the Munsif* that tho goods were delivered 
to the Railway Administration by 
Narsing, who signed the risk note. 
This finding has not been reversed by 
the Subordinate Judge, and it must be 
taken that the risk note was executed by 
the person delivering the goods to the 
Railway Administration. This comes 
within the language of S 72, Cl. (2) (a) 
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and, in my opinion, the learned Sub- 
ordinate. Judge was wrong in construing 
that secfci-on as meaning that the person 
sending and the person delivering the 
goods are necessarily the same. If 
Narsing delivered the goods on behalf of 
the sender to the Railway Administration 
then he was the agent for executing the 
risk note under which the goods were 
despatched. In this view of the case it 
is unnecessary to deal with the further 
argument advanced on behalf of the 
appellant that the plaintiff had ratified 
the act of Narsing by taking delivery of 
one bale of goods under this risk note. 

With regard to the second point, it is 
clear that this is a case of loss. The 
plaintiff in his plaint alleged that only 
one bale was delivered and that there 
was shortage. The Railway Company in 
their defence pleaded that there was 
no wilful negligence by reason of which 
the Company was liable for any loss 
sustained by the plaintiff. The case was 
clearly a case of loss on the pleadings and 
in view of the terms of risk note in Form 
B it was for the plaintiff to prove tliat 
the loss of one complete package was due 
to negligence on the part of the Com- 
pany’s servants. No such proof was 
offered and the plaintiff’s claim must 
therefore fail. 

The appeal is allowed and the suit of 
the plaintiff is dismissed with costs in 
both the Courts below, but in the circum- 
stances of the case there will be no 
costs of the appeal in this Court, 

Das, J. — I agree. 

Appeal allowed. 
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Mullick and Kulwant Sahay, JJ. 

Bamjhari Koer — Plaintiff — Appellant, 
v. 

Kashi Nath Sahai and others — Defen- 
dants — Respondents. 

Appeal No. 398 of 1923, Decided on 
11th March 1926, from the appellate 
decree of the Sub-J., Saran, D/- 18th 
January 1923. 

^ {a)Ctvtl P. C., 0. 34, jB. 1 — Suit hy prior mort- 
gagee without joining puisne mortgagee — Pulsfie 
mortgagee is not bound either hy decree In such 
suit or sale In execution — Purchaser being in 
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possession for more than 20 ijcars does not affect 
rights of puisne mortgagee, 

A second mortgagee who has not been made 
a party to the suit of a prior mortgagee is entitled 
to redeem the prior mortgage and is not bound 
either by fthe decree ‘in the suit by the prior 
mortgagee or by the sale held iii execution there- 
of. The fact that the purchaser in execution of 
the decree of the prior mortgage has been in pos- 
session fort more than 20 years does not afiect the 
rights of the second mortgagee to redeem the 
first mortgage. [P, 338, C. 2] 

Limitation Act, 132 and 148 — Suit 

for redemption of prior mortgage hy second mort- 
gagee is not governed by Art. 132 but hy Art, 148, 

Tha second mortgagee’s right of redemption 
cannot be considered to be a right to enlorce pay- 
ment of money charged upon immovable 
property. The second mortgagee in a suit for 
redemption docs not seek to recover the money 
due to him upon his second mortgage and so 
Art. 132 does not apply, but under Art. 148 he 
has GO years period. 14 C. W. N. 439 ; A. I. Ji, 
1925 Mad, 150 ; A, I. R. 1025 Mad. 76, not Foil : 
2 L. L. J. 419 ; A, I. U. 1923 All 271 ; and 
32 Cal' 891, Foil, [P. 339, 0. 1] 

JayaswaU B. N, Mitter and Swider 
Lai — for Appellant. 

P. D ayal for Jadubans Sahay — for 
Respondents. 

Kulwant Sahay, J— This appeal 
arises out of a suit for redemption of a 
mortgage which has been dismissed hy 
the .learned Subordinate Judge on tha 
ground of limitation. 

In Mouza Sarai Srikant Touzi No. 10752 
a fivo annas four pios share belonged to 
Lala Fatah Bahadur and Lala Lai 
Bahadur. On the 11th Deconiher 1886 
they executed a zarpeshgi in respect of 
a four annas share to the plaintiff’s 
mother and the Defendants Nos. 11 to 13. 
On the 28th March 1892 they mortgaged a 
six pies share to the Defendant No. 5 and 
it seems to have ‘been the case of both 
parties that this six pies was out of the 
four annas given in the zarpeshgi. On 
the 16th February 1893 they executed 
a second mortgage to the plaintiff’s 
mother and the Defendants Nos. 11 to 13 
in re3i)ect of the four annas share which 
had already been given in zarpeshgi in 
the year 1886 and which included the 
six pies already mortgaged to Defendant 
No. 5. It appears that the remaining 
one anna four pies out of five annas 
four pies has passed te Defendants 
Nos. 8 to 10. Defendant No. 5 insti- 
tuted a suit to enforce his mortgage 
which was Suit Mo. 50 of 1894. 

In this suit the subsequent mortgagees 
were not ^made parties. A decree was 
obtained ' and the mortgaged property 
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viz., six j)ies share was sold on the 
26fch October 1895 and jmrchased by the 
Defendants Nos. 1 to 3 in the farzi name 
of the Defendant No. 4. Subsequently 
the second mortgagees, namely, the 
plaintiff s mother and the Defendants 
Nos. 11 to 13. instituted a suit to enforce 
their mortgage of the 10th February 
1893. In this suit neither the first 
mortgagee nor the purchasers in execu- 
tion of his decree wore made parties. A 
<lecr6e was obtained on the 26th February 
1890 and in execution of the decree the 
four annas share was sold on the 8th 
January 1897 and purchased by the 
dooree-holders themselves. The plain- 
tiff’s mother ’being dead, the plaintiff 
now claims the four annas share as her 
heiress on the allegation that by a 
private partition she }ias been allotted 
the entire four annas share and the 
DefendantsNos.il to 13 have no in- 
terest therein. 

The present suit for redemption was 
instituted on the 17th January 1919. 
The contesting defendants, namely, 
Defendants Nos. 1 to 3 pleaded inter alia 
that the suit was i)arred by limitation, 
they having been in possession for more 
than 20 years and the claim of the 
plaintiff to enforce her second mortgage 
having been barred by lapse of time. 
The learned Munsif hold that the suit 
was governed by Art. 148 of the Schedule 
to the Indian Limitation Act ; and that 
the plaintiff had, therefore, 60 years to 
bring the suit from the date when the 
right to redeem accrued to her. He 
further held that as tlie plaintiff’s pre- 
decessors-in-interest were not made 
parties in the suit of the first mortgagee, 
the plaintiff had still the right to 
redeem. He accordingly made a decree 
for redemption in favour of the plaintiff. 

On appeal the learned Subordinate 
Judge set aside the decree of the Munsif 
on the ground that although the plaintiff 
had got the right of redemption as her 
predecessors-in-interest were not made 
parties to the suit of the prior mortgagee, 
but her right was barred by limitation 
as, in his opinion, the article applicable 
to the present suit was not Act. 148, but 
Art. 132 of the Indian Limitation Act, 
and he relied upon the decision of the 
Calcutta High Court in the case of 
Nidliiram Bandopadliya v. Sarbessar 
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Bistvas (l). He accordingly dismissed 
the suit on the ground of limitation. 

Against this decision of the Subordi- 
nate Judge the plaintiff has come up in 
second appeal to this Court, and the only 
question for consideration in this second 
appeal is as to what is the period of 
limitation for the present suit. 

It is clear that a second mortgagee who 
has not been made a party to the suit 
of a prior mortgagee is entitled to 
redeem the prior mortgage and is not 
bound either by the decree in the suit 
of the prior mortgagee or by the sale 
held in execution thereof. It has been 
contended on behalf of the respondents 
that after the sale in execution of the 
decree of the prior mortgagee, the mort- 
gage was extinguished and the purchasers 
remained in possession not as representa- 
tives of the prior mortgagee but as repre- 
sentatives of the mortgagor ; and that, 
therefore. Art. 148 has no application 
inasmuch as it provides for a suit against 
a mortgagee to redeem or to recover pos- 
session of the mortgaged property. 

In my opinion this contention is not 
sound. So far as the second mortgagee 
is concerned, he is not bound by the dec- 
ree or thelsale in enforcement of the prior 
mortgage. His position as a second mort- 
gagee reamains unaffected by the decree 
and the sale. He was a necessary party 
in the suit brought by the prior mort- 
gagee and a decree obtained in his absence 
on the basis of the prior mortgage did 
not affect his riglit to redeem the prior 
mortgage. The fact that the purchaser 
in execution of the decree of the prior 
mortgage has been in possession for more 
that 20 years does not, in my opinion, 
affect the rights of the second mortgagee 
to redeem the first mortgage. 

The question, however, remains as to 
whether Art. 132 or Art. 148 of the Indian 
Limitation Act applies to the present case. 
In my opinion Art. 132 has no application 
to the present suit. In the case of Nidhr 
ram Bandhopadhya v. Sarhessar Biswas 
(l) mentioned above the reasoning adopted 
was that the second mortgagee by his pur- 
chase at the sale in satisfaction of his mort- 
gage-debt cannot acquire any right of 
redemption which he had not as mortgagee, 
With very great respect to the learn- 
ed Judges, I am unable to follow this 
reasoning. The right to redeem the 
prior mortgage was vested in the second 

(1) [1910] 14 C. W. N. 409= 5 I, C. 877. 
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inortgagee by virtue of his being a second 
taortgagee. This tight was nofc acquired 
by him by his purchase at the sale in 
satisfaction of his mortgage-debt. The 
learned Judges observed that 
the omissiou of the prior mortgagee to include 
the second mortgagee in his suit has been held 
by this Court not to deprive the second mortgagee 
bf his right to redeem the prior mortgage, but it 
caAnot be held that this interpretation of the 
law, vilhich is intended merely to save his right 
as second mortgagee gives him any additional 
right, or extends the period during which, under 
the law, he can sue to enforce his rights. The 
right to redeem was held not to be lost. It was not 
held, and, in our opinion, it was not intended to be 
held, that a fresh period to enforce his right to 
redeem under his mortgage was given to him 
from the date of the purchase. We hold that 
Arts. 131 and 148 of Sch. II of the Indian Limi- 
tation Act have no application in this case. The 
Article that applies is Art. 13‘2 of that Schedule 
under which limitation begins to run from the 
date when the mortgage-debt became due. 

I regret I am unable to agree with this 
reasoning. Once it is conceded that 
the second mortgagee had still the 
right to redeem and was not affected 
by the sale in execution of the prior 
mortgage, it must necessarily follow that 
whatever right the second mortgagee had 
before the S 9 ,le in execution of the decree 
en the prior mortgage remained intact. 
Under Art. 148 the second mortgagee 
had 60 years to redeem the first mortgage 
and this right was consequently nob affec- 
ted by the sale in execution of the decree 
upon the prior mortgage. Ariticle 132 
provides for enforcement of payment of 
money charged upon immovable pro- 
perty. The second mortgagee’s right of 
redemption cannot, in my opinion be 
considered to be a right to enforce pay- 
ment of money charged upon immoveable 
property. The second mortgagee in a suit- 
for redemption does nob seek bo recover the 
money due to him upon his second mort- 
gage. This Article has, therefore, no apt 
plication to a suit for redemption brought 
by the second mortgagee. 

I am, therefore, unable to accept the 
view taken in the case of Nidhiram 
Bandliopadya v. Sarhessar Biswas (l). 
This ct^se was followed in two cases in the 
Madras High Court in Appayya v, Ven^ 
kataramanayya (2) and Lakshmanan 
Chettiary, Sella Muthu N aicker (3) Si,nd 
the reasoning adopted in these cases is 
similar to the reasoning adopted by the 
learned Judges in Nidhi Bains case 

(2) A. I. R. 1925 Mad. 150, 

(3) A. 1. R. 1925 Mad. 76. 


(l). The Lahore High Couat has, how 
ever, differed from the view taken in 
Nidhi Ba7ns cs,se (l) in Basanta v. In' 
dur Singh (4). That Art. 148 of the 
Schedule to the Limitation Act applies 
to the present case is supported b y the 
view taken by the Allahabad High Court 
in Priya Lai v. Bhora Champa Bam (5) 
and by the Calcutta Hight Court in liar 
Persad Lai v. Dalmardan Singh (6). 

I would, therefore’ hold that the pres- 
ent suit was nob barred by limitation 
and that the plaintiff was entitled to a 
decree for redemption. 

The question remains what should be 
the form of the decree. The learned 
Munsif has ordered that the plaintiff will 
bo entitled bo redeem on payment of 
Rs. 50 together with interest thereon at 
the rate of 1 2 per cent, per annum from the 
date of sale that is, 26th October, 1895 
to the Defendants Nos. 1-3 . This sum 
of Rs. 50 represents the price of the pro- 
perty fetched at the sale in execution of 
the decree upon the first mortgage. This 
is nob a principle upon which re- 
demption should be allowed. The puisne 
mortgagee is held to be entitled to redeem 
the prior mortgage on the hypothesis 
that so far as he is concerned the mort- 
gage has nob been extinguished and is 
still in existence. Ho must, therefore, 
pay to the prior mortgagee the entire 
amount due upon the prior mortgage on 
an account being taken less the sum of 
Rs. 50 being the purchase money at the 
first sale already paid to him. Upon such 
payment being made the plaintiff will 
acquire the right of the prior mortgagee 
because what he redeems is not the pre- 
mises but the prior ‘encumbrance and he 
is entitled nob to a conveyance of the 
premises, but to an assignment of the 
security. 

This would necessitate a remand for 
the baking of the account and also 
directions declaring the ri^^hbs of the 
parties to redeem each other 
and relating to other m tters which 
would create complications. The parties 
have, however, come to terms and desire 
that a decree be made in the following 
terms that the plaintiff s right to redeem 
be declared, that it be declared that she 
will be entitled to redeem on payment to 

^(4) [1916] 2P. L. J. 419. 

(5) A. I. R. 1923 All. 271. 

(6) [1905] 32 Cal. 891-1 C. L. J. 371= 90 
W. N. 728. 
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fcho Defendants Nos. 1-3 of a sun:i of Rs. 
100 only within three months from this 
date, that on her failure to do so, the 
suit will stand dismissed with costs. 
Each party is to bear its own costs 
throughout in the event of payment be- 
ing made by plaintiff within the three 
months. It is represented that the 
plaintiff has deposited in the trial Court 
a sum of money in accordance with the 
decree of that Court. If so, and if there 
bo no other objection to her doing so 
she will be entitled to take the sum 
back, from the Court. 

The appeal be decreed by consent on 
the above terms. The decrees of the 
Courts will be set aside and the suit 
decreed as directed above. 

Mullick, J. — I agree. 

Decree set aside, 
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Ross AND Kltdwant Satiay, JJ. 

Midnapore Zamindari Co. Ltd. — Ap- 
pellants. 

V. 

Muktakeshi Patrani — Respondent. 
Appeal No. 209 of 1923, Decided on 
30th April 1920, from the appellate 
decree of the Dist. J., Manbhutn, D/- 
4th November 1922. 

(a) Deed — Construction — Intention may be 
elucidated by conduct. 

The intention of the parties must) i)e collected 
from the language of the instruinout and may be 
elucidated by the conduct they have pursued : 
Chapman v. Bluck (1838) 4 Bing. N. C. 187, Foil. 

[P. 343, C. IJ 

(b) Practice — Inconsistent pleas — Plaintiff 
resisting a rafanama (settlement) in a previous 
suit, but falling can claim under the rafanama In 
a siibsequent suit. 

Where the plaintilT, who in the earlier litiga- 
tion had been resisting a rafanama (settlement) 
as defoTidatit, pleaded that a certain village was 
a ghatwali village and there had been disputes 
and the (rovornmont had intervened and a rafa- 
nama had been drawn up to settle the disputes, 
and claimed such rights as the rafanama gave 
not because it represented his real rights, but 
because he could not get anything more. 

Held : that there was nothing contrary to 
natural justice in plaintiff’s accepting this 
course : 10 \V, R. 1 (P. C.): 27 C. L. J. 635; 1 

yva;i.464, Dist. [P. 343, C. 2 . P. 344, G. 1] 

(c) Limitation Act, Art, 132 Expl. — Mallkana. 

A suit to recover malikana, though coupled 

with an ancillary relief of declaration of right 
to receive malikana, is governed by Art. 132. 

[f . 344, C. 1] 


(d) Limitation Act, Art. 132 Expl. — Malikana. 

The explanation to Art. 132 does not merely 
refer to malikana as contemplated by the 
Bengal Regulations, but it also covers malikana 
claimable by a sardar ghatwal under a settle- 
ment between the Ghatwals and zamindars. 

A share of basbu rent payable to taraf 
sardar is malikana where the land is not 
settled with the taraf sardar but direct with 
the village sardar. [P, 344, C. 2] 

P. C. Manuk and S* N, Palit — for 
Appellants. 

A, B. Mukherjee and B. B. Mukherjee 
— for Respondent, 

Ro88, j. — The plaintiff brought this 
suit to recover Rs. 613-12-5 gands on 
account of malikana from 1317 to 1327 
for village Bhalubasa by sale of the 
village. The Subordinate Judge decreed 
the suit with certain deductions from 
the claim, and the District Judge modi- 
fied the decree in favour of the plaintiff, 
with the result that the entire claim 
has been allowed except the claim for 
interest. The defendant company 
appeals. 

The plaintiff is the widow of the 
sardar ghatwal of Taraf Tinsaya in 
JIarabhum, one of the constituent 
villages of which is mauza Bhalubasa. 
Between 1881 and 1883 a survey of the 
ghatwalis of llarabhum was made in 
which Bhalubasa and other villages 
were entered as ghatwali villages. The 
entries were disputed by the zarnindar 
of j^arabhum and his ijaradar, Messrs 
Watson and Co., the predecessors of the 
defendant company, who instituted Suit 
No. 174 of 1884 for a declaration that 
IBialubasa was a mat and not^a ghatwali 
village. The sardar ghatwal and the 
village ghatwal, whose name was 
Gopal Singh, were defendants. The 
suit was decreed ex-partemn the 15th 
of January 1885 ; but, subsequently, on 
the application of the manager of the 
encumbered estates under whose 
management the estate of the sardar 
ghatwal of Taraf Tinsaya was, the ex- 
parte decree was set aside as against 
the sardar ghatwal ; and, when the 
case came on for re'hearing, the plain- 
tiff did not prosecute it further, but 
undertook to abide by the settlement 
which had in the meantime been made 
in 1884. It may be mentioned, however,, 
that as the decree against the village 
sardar had not been set aside, Messrs. 
Watson and Company took possession of 
the village. 
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The settlement just referred to is 
known as the ghatwali rafanama and is 
a general compromise of the whole 
question of “ the lands recently surveyed 
as ghatwali of Barabhum, ” and was 
embodied in an instrument executed on 
the Gth of March 1884 by the Govern* 
ment, the sardar ghatwals and the 
village ghatwals of the one part and the 
zamindar of Barabhum and Messrs. 
Watson and Company of the other part. 
It is on the construction of this agree- 
ment that the decision of ;tho present 
appeal principally turns. 

In order to understand the effect of 
the clauses which are the subject of 
particular controversy in this case it is 
necessary to look at the scheme cf 
the rafanama as a whole. It is expressed 
to be executed with a view to settle the 
disputes that had arisen in respect of 
title to and area of mal and ghatwali 
lands during the thakbast and survey of 
ghatwali lands in pargana Barabhum, 
It was agreed in the first place that 
the document known as the Isiinnavisi 
of 1833 should be assumed to be accu- 
rate and that the ghatwali lands should 
1)6 demarcated in accordance with the 
columns showing the (juantity of ghat- 
wali lands in each village. This was 
subject to the proviso that, whore tl)o 
ghatwali lands were not entire villages 
but had been demarcated more or less 
according to the isimnavisi, the demarca- 
tion should hold good in respect of 
cultivated land but not in respect of 
jungle or waste. A rule for calculating 
the areas is then laid down in order 
that effect may be given to the isim- 
navisi. The rafanama then proceeds to 
require Messrs. Watson and Company to 
measure at once the entire area demar- 
cated as ghatwali in the recent survey 
except entire villages entered in the 
isimnavisi. When measurement of a 
village or group of villages is comideted, 
the Superintendent of Surveys is to 
select the‘ ghatwali area. This must evi- 
dently refer to the isimnavisi ghatwali 
lands which were not entire villages. 
The next matter dealt with is jungle ; 
and it is provided that no absolute 
right over the jungles or waste land 
shall be annexed to the possession of 
ghatwali lands ( this expression appears 
to be used loosely and not in the 
restricted sense of isimnavisi ghatwali 
lands ) but the ghatwal is given cer- 
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tain rights of pasturage and fuel etc. 
subject to certain rules to be framed. 
Jungles on the lands not included in 
the isimnavisi are to be managed by 
Messrs. Watson and Company and one 
half of the net profits are to bo divided 
among the sardar ghatwals, sadials and 
village sardars in the manner and in the 
proportions therein laid down. Clause 
(12) deals with the abadi lands in 
excess of what is shown in the aforesaid 
isimnavisi of which the ghatwals are in 
possession at present. It is provided 
that this cultivated area is to be settled 
with the ghatwals on certain terms. 
These terms are that the excess area 
shall be measured by Messrs. Watson 
and Company and the rents payable by 
the actual cultivators shall be fixed on 
tlie scale therein laid down. The sardar 
ghatwals are to bo admitted to take 
settlement of each village at a rent not 
exceeding 50 per cent, of the total rent 
payable by the cultivating raiyats, this 
proportion being fixed in perpetuity. 
But it is sti])ulated that if the rate of 
rent or tlie total rent payable is raised 
or reduced, the rent payable by the 
ghatwal would vary accordingly. There 
were certain restrictions on alienation. 
Each village was to bo treated as a 
soi)arato taluk, and separate pattas and 
kahuliyats embodying these terms 
were to bo exchanged for each village. 
In villages where there was no sadial, 
the village sardar was entitled to settle- 
ment from the sardar ghatwal of all mal 
lands in the village at a certain ratej 
and, where there was a sadial as well 
as a village sardar, the sadial was first 
to get the settlement at a particular 
rate and then ho was to settle with 
the village sardar at a particular 
rate. The sardar gliatwals were 
to he designated as bhumijani 
talukdars, the sadials as sadiali taluk- 
dars, and the sardars as bhumijanidar 
talukdars. Clause (13) provides that the 
isimnavisi lands should be wholly sepa- 
rate from the vial lands dealt with in 
clause (12). The title to the latter 
will not be affected by the dismissal of 
a ghatwal from his office. Clause (14) 
provides for hastbud to be made of the 
bastu rent according to the local custom 
in the course of the settlement, of which 
50 per cent, is to go to the ghatwals to 
be divided among them in a speeded 
proportion. Clause (17) provides that 
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the village sardar or sadial might take 
settlement direct from the zamindar or 
Messrs. Watson and Company, and, in 
that case, a malikana of 12H per cent, 
would be paid to the sardar ghatwal 
or the sadial. Finally it was agreed that 
the jama fixed under the settlement 
should remain unchanged for ton years. 

The contention on behalf of the appel- 
lant company is that as Jihaluhasa was 
admittedly jungle in 1884, the only 
right under this agreement which the 
taraf sardar got over Bhalubasa was a 
right to a share in the not profit of the 
jungle under Clause (lO), but no 
claim under Cl. (lO) has been made 
in the i)rosent case. The present claim 
is made under Gls. (14) and (17) for five 
annas out of every rupee of the bastu 
rent and 1214 per cent, of the agricultural 
rent as malikana ; but these clauses have 
no application. Cl. (12) and, conse- 
quently, Cl, (17), which must be read 
along with it, apply to the cultivated 
area then held by the ghatwals in excess 
of the area shown in the isimnavisi ; 
while as to Cl. (14) there was no bastu 
and consequently no bastu rent for 
Bhalubasa was in contemplation of the 
parties in 1884. The village has been 
reclaimed since 1892 ; and the fact that 
it is now a cultivated area with home- 
steads will not entitle the plaintiff to 
the homestead rent and the malikana 
which the rafanama provides for in the 
case of land then under cultivation. 

The contention on behalf of the res- 
pondent on the other hand is that the 
rafanama in Cl. 12 makes provision not 
only for the settlement of rent of the 
land then under cultivation, but for the 
settlement of the entire mal villages with 
the ghatwal at a rate fixed in perpetuity 
and that the clause is not to be read as 
if it were confined only to the land under 
cultivation in 1884. Learned counsel 
for the appellant, however, lays stress 
on the words “at present” in Cl. (12). 
Now it is clear that the meaning of 
Cl. (12) is at least this : that where there 
was cultivated land in a mal village then 
held by a ghatwal, the ghatwal was 
declared to be entitled to a settlement 
of the village on payment of 50 per cent, 
of the rent payable by the raiyats. The 
area in cultivation, therefore, was im- 
material. It might be the whole village 
or it might be part of the village. But 
where there was cultivated land in a 
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mal village held by the ghatwal, the 
ghatwal was entitled to settlement of 
the village as a bhumijani talukdiar. The 
rent would naturally expand as more 
and more lands were brought under 
cultivation. Is it then proper to con- 
sture this agreement as if it meant that 
where a village was jungle in 1884, the 
ghatwal in possession was not to be 
entitled to settlement when the village 
became cultivated, but was simply to 
lose even his jungle rights with the dis- 
appearance of the jungle itself ? This 
seems a very forced construction. It 
ai)pears to me that the real meaning of 
the agreement is to provide (a) for jungle, 
and (b) for cultivated land. When a 
jungle village is reclaimed, it ceases to 
be jungle and would therefore come 
under the provisions relating to cul- 
tivated land. The only difficulty in the 
way of this construction is the words “at 
present” in Cl. (12). But in my view 
these words do not relate to the word 
“cultivated,” but to the words “held by 
the ghatwals.” The jungle village was 
also held by the ghatwals then ; and, to 
say that, because it was not cultivated 
in 1884, therefore the provisions of the 
rafanama for cultivated lands held by the 
ghatwals are not to apply to jungle land 
which has been reclaimed seems to me 
inconsistent with the tenor of the whole 
document. It admittedly would leave 
a great gap in the com 2 )leteness of the 
settlement ; and it is unnecessary to- 
suppose that any such gap was intended 
to be loft or was even left by oversight. 
The instrument lays down the rights in 
the jungle and in cultivated land ; and 
the fact that Bhalubasa has passed from 
the one category to the other is no reason 
for excluding it from the terms of the 
rafanama. 

The Courts below in their judgments^ 
on this part of the case relied on the 
actings of the parties. Learned counsel 
contended on the authority of The 
North Eastern Bailway Company v. Lord 
Hastings (l) that the words of an instru- 
ment must be construed according to 
their natural meaning ; and, as the pre- 
sent instrument is plain, no evidence of 
the actings of the parties is admissible. 
The controversy that had arisen over the 
interpretation of the document is suffi- 
cient to show that it is not plain or 

(I) [1900] T. CT' 260=69 " cY.^ 616=82 
L. T. 429=16 T. L. R. 325. 
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unambiguous in its terms. And this 
seems to me to be very plainly a case in 
which the words of Park, J., in Chapman 
V. Bluck (2) are applicable : 

The inteution of the parties must be collected 
from the language of the instrument and may be 
ilucidated by the conduct they have pursued. 

quoted in Watch am v. The East Africa 
Protectorate (3). I think therefore that 
evidence of the actings of the parties was 
admissible in this case. This consists of 
Exhibit 6 and Exhibit 3. Exhibit 6 was 
a kabuliyat executed on the 13th'of July 
1886 by Messrs. Watson and Go. in res- 
pect of Taraf Tinsaya in favour of the 
manager of the encumbered estates. The 
kabuliyat contains the following, among 
other, terms : 

During the term of the lease wo shall have the 
right to make fresh settlement, measurement and 
assessment of rate of rent with all kinds of 
raivatsand teiiantsof the lands included in this 
ijara, in respect of the lands in their possession 
as well as to make nayabadi settlement in respect 

of pitit lands Besides the fixed rent 

out of the amount of bastukar which is realissed 
from the household lauds according to the long- 
standing practice of the pargana, we shall pay 
separately the five annas share wuich is due to 
the sardar ghatwal of Taraf Tinsaya according to 
para. 14 of the rafanama dated the 6th of March 
1884, regarding mal ghatwali of parg.ina lUra- 

bhum As regards the jangles in the 

lands included in the ijara, we shall proceed to 
act according to para 10 of the said rafanama. 

This kabuliyat covers 128 villages includ- 
ing Bhalubasa and all its terms appar- 
ently apply indiscriminately to all. 
There is nothing to suggest the construc- 
tion of the rafanama now contended for 
by the appellant. Exhibit 3 is a peti- 
tion dated 21st April 1898 for execution 
of a decree against the present plaintiff 
by which Messrs, Watson ‘and Company, 
the decree-holders, prayed for the sale 
of fifteen villages including Bhalubasa 
with this note : 

According to the rafanama dated the 6th of 
March 1884 the rent for the judgment-debtors’ 
hhumijani taluqdari right in theso mauzas has not 
as yet been assessed. It will be assessed without 
delay. 

This was in 1898, after the reclamation 
had begun. Learned counsel contends 
that if the right was not there, the use 
of these words will not confer it. 
But the question for decision is whether 
the right is there or not, and the use of 
these words is certainly an indication 
that in the contempla ti on of the parties 

(2) [1838] 4 Bing. N. 0. 187:^5 Scott. 513=1 
Arn. 16=7 h. J. C. P. 100=2 Jur. 206. 

(3) [1919] A. C. 533=120 L. T. 258=87 L. J. 
P. C. 150=34 T. L. R. 481. 


it was. I therefore think that both on 
the construction of the instrument and 
on the evidence of the actings of the 
parties, the Courts below were right in 
holding that the plaintiff was entitled 
to malikana and to a share of the bastu 
rent of Bhalubasa. 

It was next contended on behalf of the 
appellant that the plaintiff was estopped 
from bringing this suit on the basis of 
the rafanama because in two previous 
suits — in Suit No. 539 of 1891, she herself 
is defendant, and, in Suit No. 484 of 
1899 — she, through her tenant Baluidur 
Singh as defendant, had repudiated the 
rafanama as having been obtained by 
coercion and undue influence. The plea 
was accepted and it is contended that 
unless the plaintiff restores to the defen- 
dant the villages Jagudih and Erka,. 
which were the subject-matter of these 
suits, she is not entitled to sue on the 
rafanma which she then successfully 
repudiated. Reference was made to the 
decisions in SreemiUhoo Baghimadha 
Perya Oodya Taver v. Kattama Nauchear 
U), Girls Ghandro Bit v. Bepin Behary 
(5), and Bhola Singh v. Babn (6), 
But the facts of these cases were differ- 
ent from the facts of the present case^ 
In the first case referred to, the plain- 
tiff had in an earlier litigation dis- 
claimed title under a certain instrument 
as a Will and in a later suit the • same 
plaintiff set up tl;e instrument as a 
valid Will and Testament. The Judicial 
Committee held that this could not be 
done. In the second case the defen- 
dants set up a lease in an earlier litigation 
as a bar to the plaintiffs’ claim for pos- 
session and succeeded ; and in a second 
suit by the same plaintiff's they con- 
tended that the lease had terminated 
before the first suit was instituted, lb 
was held that this plea was not open. 
In the third case it was held that the 
plaintiffs could not rely upon a Will when 
they had in a previous litigation ob- 
tained a declaration of its invalidity 
against the same defendants. In the 
present case the plaintiff, who in the 
earlier litigation had been resisting the 
rafanama as defendant, now pleads that 
this village is a ghatwali village and 

(4) [1866] 11 M. I. A. 50=10 W. R. 1=2 Sa/ 

212 (P. C.). 

(5) [1918] 27 C. L. J. 535=44 I. C. 169. 

(6) [1920] 1 Lah. 464=59 I. C. 503=2 L. L.- J. 

431. 
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Inhere had been disimtes and the Govern- 
ment had intervened and a rafanama 
had lieon drawn up to settle the disputes 
and she therefore claims such riglits as 
the rafanama giv( 3 S her, not because it 
represents her real rights, but because 
she cannot get anything more. 1 can 
see no prejudice to the defendant in her 
adoi)bing tliis ])osition and nothing con- 
trary to natural justice. Moreover, as 
the learned District Judge has pointed 
out by two judgments (Ex. 11 in Suit No. 
83 of *1903 and Exhibit 12 in Suit No. 
49 of 1901) the rafanama had been 
allirinod. If there is an estoppel (and I do 
not think there is) there is also an estop- 
pel against the estoppel and the matter 
is set at large. In my opinion, this 
argument fails. 

It was then contended that the claim 
is barred by limitation. The Courts 
below have hold that the case is governed 
by Article 132 of the Limitation Act. 
Learned counsel referred to certain 
decisions, vix. Gkhagaii Lai v. Baimhhai 

(7), Eaoji V. Bala (8), and Bhimahai v. 
Swamirao (9), in support of his argument 
that as the j)laintifT could no longer claim 
a declaration of her right to receive 
malikana, her right to recover the mali- 
kana itself was barred. Now, although 
I she has in the present suit, in her amen- 
ded plaint claimed a declaration, this is 
merely ancillary to her claim for mali- 
kana and the plain terms of Article 132 
entitle her to enforce payment for 12 
years from the date when the money 
sued for b(3camo duo ; and in this view, 
she is within time as was held in 
Iliirniiini Begicm v. Ilirdaij Naraiii (10). 
Tlio learned counsel also cited Gopinath 
Chobeij V. Bhiigioat Pershad (Ll) to show 
that if the suit was for the purpose of 
establishing a periodically recurring 
right, Article 131 would apply and the 
period must bo reckoned from the time 
when the plaintiff was first refused the 
enjoyment of the right ; and argued that 
the suit of 1901 was notice to her of an 
adverse title. The finding of fact of the 
Court below, however, is that there was 
no instance of the malikana having been 
claimed and refused in the past, and I 
fail ta see how the suit, No. 158 of 1901, 
' (7) [1880] 6 Bom. 68 (69). 

(8) [1801] 15 Bom. 135. 

(9) [1921] 45 Bom. 638=60 I. C. 892=23 
Bom. L. R. 100. 

(10) [1880] 5 Cal. 921=6 0. L. R. 133. 

(11) [1884] 10 Cal. 697. 


which was brought against the defendant), 
by Gopal Singh for a declaration that he 
held a jamai right under the * present 
plaintiff (who was a pro forma defendant) 
can affect the plaintiff with notice that 
the defendant would refuse to give her 
malikana under the rafanama. 

It was next contended that the mali- 
kana referred to in the explanation to 
Article 132 is malikana as contemplated 
by the Bengal Regulations and that the 
malikana in this suit does not fall with- 
in tlie explanation. Reference was made 
to an observation in Midlick Jihdool 
Gaffoor v. Mulaka (12), where Garth, 
C. J., said that a malikana right is the 
right to receive from the Government a 
sum of money, etc. But his Lordship 
was there dealing with the malikana 
which was in question in that case. 
That happened to be malikana under 
the Bengal Regulations ; but I can see 
no reason for restricting film application 
of the word as used in the explanation 
to Article 132 in this way. The allow- 
ance claimed in the present case is 
malikana and it falls within the language 
of the article. 

Then it was argued that even if the 
12 H per cent of the agricultural rent is 
malikana, the 5 annas in the rupee of 
hastu rent is not malikana, and is nob so 
described in the instrument. Bub in my 
opinion, l)obh claims stand on the same 
footing. The land is nob settled with 
the taraf sardar, but direct with the 
village sardar or, in this case, with the 
defendant company which stands in the 
shoes of the village sardar by reason of 
their having taken possession of his in- 
terest in execution of the decree of 1884 
after the rafanama liad been entered 
into. The taraf sardar is given tiiis 
share of the basbu rent in lieu of the 
profits arising from the homestead 
land and it stands on precisely the same 
footing as the per cent, of the agri* 
cultural rent. 

The last point tilken was that the 
learned District Judge has erred in not 
deducting from the rental 6 annas in the 
rupee deducted by the Subordinate Judge 
as a deduction made by the defendant 
company in favour of its lessee Sham 
Dhal who got the land reclaimed. Ten- 
ants on reclaiming land are given 6 annas 
out of 16 annas of the laud free from 
rent ; and this is the de duction to which 

(12) ' [IS^lTo^Cal. 1112. 
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fche Subordinate Judge refers. But to 
deduct another 6 annas from the rent of 
the rema'ining 10 annas is to make the 
deduction twice over ; and the learned 
District Judge was right in disallowing 
this double deduction. 

The appeal must be dismissed with 
costs. 

Kulwant Sahay, agree. I only 

wish to say a few words as regards the 
interpretation of the rafanama of 1884. 
The circumstances under which the rafa- 
nama was executed have to be ‘borne in 
mind. In the Ghatwali Survey af Bara- 
bhum held in 1881-83 certain areas were 
shown as included within 'the Ghatwali 
which the zemindar claimed to be Mai 
lands. A suit was instituted by the 
ija radar of the zainindar for declaration 
that Bhalubasa, the village in dispute in 
the present case, was a mal and not a 
ghatwali village. The rafanama was 
executed during the pendency of this suit. 
It dealt with not only the village Bhalu- 
basa, but with the entire dispute between 
the parties in relation to all lands claimed 
by the zamindar as mal and by the ghat- 
wal as ghatwali. It was agreed to by 
the parties concerned that the ghatwali 
title of the gliatwal will be limited to 
the area shown as such in the issum- 
navisi of 1833 and the rest of the area in 
the possession of the ghatwal was de- 
clared to be the mal land 'of the zamin- 
dar. On reading the rafanama as a 
whole it seems to me that the intention 
of the parties was that although the title 
of the zamindar to the excess area was 
declared yet the possession of the ghat- 
wal was retained and limitations to the 
rights of the parties were prescribed. Ol. 
10 dealt with jungles and 01. 12 with 
cultivated land. These are the two im- 
portant clauses upon the true construc- 
tion whereof this appeal depends. It 
seems to me that in 01. 10 a distinction 
was drawn between the jungle or waste 
land and the jungle on the land. The 
clause opens with the words that : 
uo absolute rights over jungle or waste land 
shall be annexed to the possession of ghatwali 
land. 

This seem to imply that some limited 
rights were conferred upon the Ghatwal 
over such lands. Provision is then made 
as regards the management of the jungle 
on the excess area, and the profits arising 
therefrom were to be divided between 
the zamindar and the ghatwal in certain 


proportions. 01. 12 then prescribed the 
rights of the parties over the lands of 
the excess area which were not waste or 
covered with jungle but were then in the 
possession of the ghatwal. Tins clause 
io my mind referred not only to the area 
which was then actually under cultivation 
as contended for by the learned counsel 
for appellant, but referred to all lands 
which wore then cultivated or might bo 
brought under cultivation thereafter. 
This construction finds support from the 
opening words of Gl. 10, The ghatwal 
was not to have an absolute right, hut a 
limited right, as set out in Gl. 12 and 
some of the subsequent clauses. The 
words “ now held by the Ghatwals” in 
Gl. 12 to my mind are not restricted to 
the area which was then under actual 
cultivation, but they refer to the lands 
then lield in possession by the ghatwals. 
This clause dealt with all lands in the 
excess area which were cultivable or 
might become cultivable. Gl. 10 dealt 
with jungle and waste lauds and 
Gl. 12 with arable lands and these two 
clauses covered the entire area in excess 
of the real ghatwali land then in posses- 
sion of the ghatwal. The real intention 
of the parties seems to be that the entire 
excess area declared to be inal, was to 
continue in possession of the ghatwals on 
payment of rent to the zamindar and 
their status was recognized as tenure- 
holders, their rights over jungle and 
waste lands and cultivable lands being 
separately defined, the object being that 
whereas before the rafanama the zamin- 
dar used to got nothing for the excess 
area, by the 'rafanama he got a propor- 
tion of the income by way of rent and 
certain rights over the jungles. The 
construction placed on the rafanama 
by the Gourts below seems to be cor- 
rect. 

Appeal dismissed. 



346 Patna 

A. I. R. 1926 Patna 346 

Macpherson, J. 

Fa{fu Tanti — Petitioner. 

V. 

Chotelal Tariti and others — Opposite 
parties. 

Criminal Revision No. 317 of 1925, 
Decided on 24th August 1925, against 
the order of the S, J., Monghyr, D/- 27th 
April 1925. 

Penal Code, S. 494 — Remarriage during llfethn^ 
of first husband — Custom as to, must he proved — 
Hindu Law— Marriage. 

Sagal in the form of remarriage of widows is 
the normal condition in all except the five or six 
highest castes of Ifindus in Bihar But a custom 
of sagal, while the first husband is still alive is, 
even assuming the custom to be a valid defence 
under S. 49d, something which would require 
strict proof in respect of the particular caste in 
the particular area, and in respect of the condi- 
tions in which the custom operates. 19 Cal. 
mi, Dtst. [P. 346, G. 2] 

Mihir Kumar MuWxarji for Fazale 
Ali — for Petitioner. 

Neyamatullah — for Opposite parties. 

Macpherson, J. — The petitioner in 
this case asks that a further inquiry 
should bo ordered into a complaint under 
Ss. 494 and 498 of the Indian Penal Code 
against his wife Badia, Chotelal, a man to 
whom she has admittedly been given in 
sagalf and others, which he made on the 
I6th March before the Sub-Divisional 
Magistrate, Monghyr, and wliich was 
dismissed by the Magistrate, an applica- 
tion for further inquiry into the com- 
plaint being also dismissed by the Ses- 
sions Judge. 

It is admitted that Badia was married 
to the petitioner some six years ago. In 
the middle of February 1925 the peti- 
tioner applied to the District Magistrate 
under S. 552 of the Code of Criminal 
Procedure for the restoration of his wife 
to him from the custody of Chotelal. 
The police inquired into the matter and 
reported that “ her father made sagai of 
Badia with Chotelal ” because petitioner 
had not taken care of her for six years. 
The police also reported that her father 
had stated that there is a custom in the 
Tanti caste, to which they belong, that if 
a husband does not take care of his wife, 
she is given in sagai to another person, 

The Magistrate, on receiving the peti- 
tioner’s complaint, sent for that police 
report, and on a consideration of it dis- 
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missed the complaint. The Sessions 
Judge declined to interfere on the ground 
that he was not prepared to hold that 
the Sub-divisional Magistrate had exer- 
cised his discretion wrongly. 

In my opinion a further inquiry must 
be ordered. In the first place it is clear 
that there is nothing except the state-^ 
ment of the father of Badia to show that 
there is in the Tanti caste a custom of 
sagai of the nature alleged. It is of 
course well known that sagai in the form 
of remarriage of widows is the normal 
condition in all except the five or six 
highest castes of Hindus in Bihar which, 
as the Census figures show, have the 
highest proportion of widows, and a few 
aspiring sub-castes. But a custom of 
sagai, while the first husband is still 
alive, is, even assuming the custom to be 
a valid defence under S. 494, something 
which would require strict proof in res- 
pect of the particular caste in the parti- 
cular area, and in respect of the condi- 
tions in which the custom operates. No 
doubt in the case of Junki v. Queen' 
Empress (l) the High Court upheld such 
a custom as an answer to a charge under 
S. 494 : but it is clear that in that case 
it was proved that the first husband had 
relinquished the accused and that the 
custom of the caste sanctioned the 
marriage during the lifetime of the 
husband of the relinquished wife. The 
actions of the petitioner would go to 
show that he had not, at least willingly, 
relinquished his wife. Again it is re- 
markable that in the police report, or 
even in Mr. Neyamatullah’s argument 
for the opposite party, there is no men- 
tion of a caste panchayat sanctioning 
the marriage of Badia and Chotelal : 
ordinarily the operation of such a custom 
would bo contingent on the sanction of a 
caste panchayat. 

Accordingly it is clear that it cannot 
be said on the present materials that no- 
offence has been committed under S. 494 
or S. 498. It is therefore directed that 
further enquiry be made into this case 
by the Sub-Divisional Magistrate or any 
other Magistrate of the First Glass to- 
whom he may make it over for disposaL 

Revision alloxoed. 


(1) [1892] 19 Cal. 627. 


Fagu V. Chotelal (Macpherson, J.) 



Farzand Ali V. King-Emperor (Buckaill, J.) Patna 347 


i926 

A. I. R. 1926 Patna 347 

Bucknill, j. 

Farzand Ali — Pefcifcioner. 

V. 

King -Emperor — Opposite Party. 

Criminal Revision No. 233 of 1926, 
Decided on 6th May 1926, against the 
decision of the S. J., Purnea, D/- 25th 
February 1926. 

Crimiml P. C., S. 537 — Cheating — Omission 
to give exact date — Month given — Irregularity Is 
curable. 

Whera a ch irgo of cheating gives the month 
in which the offenca was committed, but the 
exact date is not given, the irregularity is 
curable. [P 347 C 2] 

(6) Criminal P. C. {amended 1923), S. ‘231 — 
Cheating two persons loithin one month — Joint 
trial Is not Illegal. 

Where the accused was tried jointly at one 
trial f4'r cheating two persons within the space 
of one month ; 

Held ; that one trial for the two offences was 
not illegal; 40 Ca?. 816, Considered as no longer 
good law. [P 348 0 ‘2] 

S. M. Gupta for Mafiohar Lai — for 
Pefcitioner. 

H, L, Nand Keolyar^-ior the Crown. 

Judgment. — This was an application 
in criminal revisional jurisdiction. The 
applicant was charged with offences 
punishable under the provisions of S. 409, 
(criminal breach of trust by a public 
servant) and S. 420 (cheating and 
dishonestly inducing delivery of pro- 
perty) of the Indian Penal Code. He 
was tried before a First Glass Magistrate 
of Kishunganj. He was convicted under 
both the sections. He was sentenced 
under S. 409 to two months’ rigorous 
imprisonment and a fine of Rs. 25 and, 
in default of payment thereof, to 15 days’ 
further rigorous imprisonment. Under 
S. 420 he was sentenced to one month’s 
rigorous imprisonment and a fine of 
Rs. 25, and similarly, in default of pay- 
ment thereof, to 15 days’ further rigo- 
rous imprisonment. The applicant ap- 
pealed to the Sessions Judge of Purnea 
who set aside the conviction and sen- 
tence under S. 409, but upheld the 
conviction and sentence under S. 420. 
The applicant has now come up in 
revision to this Court. 

The only point which the learned 
counsel has put forward is with regard 
to the form of charge. The charge 
reads — 


That you in the month of September deceit- 
fully induced Mejaj Ali and Mehtar Ali to pay 
to you Re. 1 each and Bhattri Das to pay to 
you 4 annas in excess of the legitimate chauki- 
dari tax due for 1332 Fs., and thereby committed 
an offence punishable under S. 4*20 of the Indian 
Penal Code. 

The charge is certainly not a model 
one ; in the first place it would have 
been more proper to have put the exact 
dates upon which the offences were al- 
leged to have been committed. But I 
do not think that it is possible for me to 
set aside the conviction on the ground 
that no closer date than the month of 
September is given in the charge, unless 
it was clearly shown that the omission 
to give the exact date has materially 
prejudiced the applicant at his trial. 
No such proof is forthcoming and no 
allegation even is made to that effect. 

The next point which is put forward 
is that three distinct offences have been 
included in this one charge and that 
they all ought to be tried separately and 
that these three offences should have 
formed the subject of separate trials 
which should have been tried separately. 
I have commented upon the somewhat 
slipshod manner in which the charge was 
drawn up ; but in view of S. 234 of the 
Criminal P. C., I cannot see how it can 
seriously be suggested that the inclusion 
of these three offences in one charge can 
be regarded as illegal. Under S. 233 of 
the Criminal P. C. it is true that for 
every distinct offence of which any 
person is accused there shall be a 
separate charge, and that every such 
charge shall be tried separately ; but the 
section goes on to make certain excep- 
tions, the first of which is the exception 
mentioned in S. 231. Now, S. 234, sub- 
S. (l) reads — (6\ 234 (l) quoted.) 

In the present charge it is obvious 
that here we have three offences of the 
same kind alleged to have been com- 
mitted not only within one year but 
within one month. The learned counsel 
has referred to a case, Asgar Ali Biswas 
V. Emperor (l), in which a Bench of the 
Calcutta High Court held that where a 
charge, under S. 409 of the Indian 
Penal Code, of criminal breach of trusty 
alleged two separate offences — one in 
respect of a sum of 4 annas 6 pies col- 
lected from A between certain dates in 
one year and a sum of 6 annas collected 
[m3]~4yCaO^^ C.W.N. 

827. 
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from B between other dates in the same 
year — such a charge was had for misjoin- 
der, and a trial held on such a double 
charge was illegal. It appears from the 
report that no one appeared on behalf 
of the Crown at the hearing of the ap" 
plication. It seems to have been argued 
on behalf of the applicant that the two 
acts of misappropriation were distinct, 
that there were two distinct offences, 
and that under S. 233 of the Code they 
could not be included in one charge. 

The case of Subrahmania Ayyar v. 
Ki 7 i(j’Em 2 :>eror (2) was referred to as an 
authority for that proposition. But in 
that case the appellant was tried on an 
indictment in which he was charged 
with no less than 41 acts extending over 
a period of three years. The charge was 
patently illegal and was so held to he by 
their Lordships of the Privy Council. 
I may mention that in the first count of 
that indictment there were no less than 
four persons in respect of whom Sub- 
rahmania Ayyar was alleged to have 
committed criminal breach of trust and 
that in that count, also, no less than 
eight specific acts extending over a period 
from 1896 to 1898 were mentioned. I 
think it is obvious that auch a count was 
hopelessly illegal ; hut I cannot see any- 
where in that case any ground for think- 
ing that it was an authority which afiec- 
ted the case which was tried in the Cal- 
cutta High Court to which I have 
already referred. In the Calcutta High 
Court no reference seems to have been 
made to S. 234, of the Criminal P. C., 
and Harrington and Coxe, JJ., seem to 
have thought that joinder of these two 
offences against different persons in one 
charge was an illegality. The law on 
that particular point was altered by an 
amendment an 1923 by the insertion of 
the words. ' 

whether in respect of the same person or not. 

It does not seem to have been sug- 
gested to their Lordships that the 
offences were of the same kind. I am 
inclined to think, with great deference, 
that, at any rate, the alteration of the 
law renders the decision in Asgar Ali 
Bisivas V. Emperor (l) one which would 
not be followed by this Court. And, 
even, judging from the report, it seems 
that the law upon the position was not 
fully placed before their Lordships and no 

(‘2; [1902] 26 Mad. 61=28 I. A. 257=11 
M. L. J. 233=8 Sar. 160 (P. C.). 
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appearance was entered in the applica- 
tion on behalf of the Crown. 

I, therefore, am of opinion that in this 
case the charge as framed (although open 
to some objection) is not illegal. Had 
it been shown to me that the form of 
the charge had embarrassed or adversely 
affected the applicant in connexion with 
his trial, I should have had no hesita- 
tion in setting the conviction aside ; but 
no such proof has been brought before me 
and I can see no ground for thinking that 
the charge is intrinsically illegal.. 

Then, as to the question of sentence: 
it is suggested that the sentence is too 
severe. With the Sessions Judge, how- 
ever, I am inclined to agree that, taking 
the circumstances into consideration, 
applicant has been somewhat leniently 
dealt with. He succeeded in his appeal 
in avoiding the longer sentence of two 
months to which by the trial Court he 
had been sentenced ; but I do not think 
that, in view of the fact that he was a 
public servant and that he was extorting 
money in his position as auch, it can be 
said that the sentence which has been 
passed upon him is in any way too 
severe. 

The appli cation is therefore rejected. 

Application rejected. 
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Bucknill, J. 

P. D, Hamir & Co. — Petitioners. 

V. 

Suresh Chandra Sarkar — Opposite 

Party, 

Criminal Eevision No. 205 of 1926, 
Decided on 3rd May 1926, from an order 
of the Addl. Dist. Mag., Dhanbad, D/- 
23rd Feburary 1926. 

(a) Criminal P. C., S. 147 — Right of personal 
easement as well as public right of way can be 
claimed together. 

If one coyld prove that a road was a public 
road either by, showing that it had been dedi- 
cated to the public or that from time immemo- 
rial it had been freely used by the public, no 
question of easement in favour of a private in- 
dividual would arise. But, on the other hand, 
although it might seem not to be possible to 
put forward such proofs as would show that the 
road was really a public road, it might still be 
possible to prove that a private individual had 
acquired an easement and, therefore, there is 
nothing to prevent a claim of this double nature 
being made. [P 350, C 2.] 


Hamih & Co. V. Suresh Chandra 
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\^) Criminal P. C., S. 147 — Reasonable grounds 
that bona fide claim of right exists are suffi- 
cient to pa$s an order urider the section. 

The provisions of S. 147 are of an emergency 
nature and are conducted more or less summar- 
rily. If the Magistrate, as the result of hearing 
the evidence, thinks that reasonable grounds 
have been shown to him that a bona fide claim 
of right exists, then he is justified in passing 
such order as he may think fit. It is not ex- 
pected that he should usurp the functions of the 
civil Court or that the enquiry under S. 147 
should be a formal trial of the matter in issue. 
The actual rights of the parties must await de- 
termination in a civil suit. 

The words “ such right exists ” must be under- 
stood to mean such right as is'"olaimed.” 

[P. 351. C. 1] 

(c) Criminal P. C., 8. 147 — Specific Instances 
of user tvlthin 3 months Is not necessary — General 
user is sufficient 

No specific instance of user need be proved 
within three months. Continuous general user 
up to tho date of obstruction is sufficient. 

[P. 351, C. 1] 

Hasan Imam and 'S. G, Mazumdar — 
for Petitioners. 

P. K. Sen, B. N. Mittra and E. 
Moitra — for Opposite Party. 

Judgment. — This was an application 
in criminal revisional jurisdiction. It 
was made in connexion with an order 
passed by the Deputy Magistrate of 
Dhanbad on the 22nd of January last 
under the provisions of S. 147 of the Cri- 
minal P. 0. By this order the Magis- 
trate directed that the applicants here 
should not take exclusive possession of a 
certain road until they have obtained an 
order of a competent Court adjudging 
them to be entitled to such exclusive 
possession. 

An application was made by the peti- 
tioners to the Additional District Magis- 
trate of Dhanbad asking for a reference 
to this Court and a recommendation that 
the Deputy Magistrate’s order should be 
set’aside ; but the AdditionabDistrict Ma- 
gistrate on the 23rd of February last re- 
jected this petition. The matter has now 
come before me in revision. 

The area in which the dispute about 
the right of way arose is one in which 
there seem to be situated collieries and 
brick-kilns. The petitioners, who are 
three in number, constitute a firm called 
P. D. Hamir and Co., and the opposite 
party is the Manager of the Pandebera 
Colliery. The petitioners are said to be 
the owners of the Colliery known as 'the 
Durgapur Colliery which lies north of the 
Pandebara Colliery managed by the res- 
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pondent. On the eastern side of the ap- 
plicant’s property there is a road or track 
leading up to a District Board road which 
runs along the northern portion of the 
applicant’s land. From the south-eastern 
angle of the applicant’s property the 
cart-track turns to the west and runs 
towards a brick-kiln where bricks are 
either made or stored by the applicants. 
It is said that there is a continuation of 
the road on the applicant’s property from 
the south-eastern angle on to the land of 
the Pandebera Colliery. 

Put shortly, the dispute was, as between 
the applicants and respondent ; that the 
applicants claimed that they had an ex- 
clusive right on this road which lay on 
their property in Durgapur Mouza whilst 
the respondent claims that his colliery 
had rights of way over the road. Accord- 
ing to the respondent's story it had, for a 
very long time, been tho practice of his 
colliery to send carts with goods to and 
from Pandebera leaving or joining tho 
applicant’s road at the south-east corner 
of the applicants’ property ; but that 
recently they have been stopped. 

The proceedings were started by an ap- 
plication made on 5th of March 1925 to 
the Magistrate by the respondent asking 
for proceedings to be taken under the 
provisions of Ss. 107, 144, and 147 of the 
Criminal P. C. This petition averred that 
tho road used for coming and > going from 
and to Jharia and Pandebera passed 
through Durgapur and that P. D. Hamir 
and Co., were, without any right what- 
soever, forcibly preventing any cart going 
along the road and were blocking the 
passage of the public. That when the 
petitioner went to forbid them blocking 
the road the opposite party was ready to 
make a breach of the peace. The peti- 
tioner complained that if the roads are 
obstructed the work of tho Pandebera 
Colliery as well as the communication of 
the public and other people of the mouza 
by cart or otherwise would be stopped. 
Tho petitioner also alleged that the road 
has thus been in use for a long time. 
Apparently the senior Deputy Magistrate 
held a local enquiry and finding that 
there was no chance of an amicable set- 
tlement commenced proceedings under 
S. 147. 

Written statemente of course were 
filed. The respondent here in his written 
statement put forward what might be 
read as a kind of double claim ; the first 
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being based on a statement that his Col- 
liery had been using the road over 20 
years without any dispute or objection. 
By this the respondent, I imagine, con- 
templated a claim in the nature of an 
easement. But the respondent also al- 
leged that from time immemorial the 
road had been a public road. I need 
hardly point out that • these two claims 
are really of somewhat different cha- 
racter and are capable of proof in differ- 
ent ways. If a personal easement in 
favour of the respondent was proved, the 
property in the road, subject to this ease- 
ment, might still remain exclusively 
vested in the applicants. If on the other 
hand it was proved that the road was a 
public road, then the applicants would 
have no exclusive right over it at all. 

The applicants' written statement de- 
nied that there was any likelihood of any 
breach of the peace and maintained that 
they had exclusive rights over the road 
and that neither the respondent nor any- 
one else had any *right to drive carts 
over the track. They denied that the 
respondent had obtained any right of 
-easement or that it was a public road,'; 
and, further, that either the respondent 
or any member of the public had used the 
road within 3 months prior to the insti- 
tution of the proceedings. 

The Magistrate heard a considerable 
amount of evidence on both sides. He 
found that the track had been for a long 
time in existence and had constantly been 
used by many persons. He was impressed 
by the fact that there was in existence a 
clear beaten track extending from the end 
of the road at the south-eastern corner 
of the applicant's property down south- 
wards towards the Pandebera Colliery. 
Although he does not think that any 
part of the road is a puoca road, he came 
to the conclusion that the respondent 
had made out a sufficient case to justify 
him in passing an order under S. 147. 

There is a good deal of dispute as to 
whether there was any other method of 
getting from the Pandebera Colliery to 
the District Board road in the north than 
by the way mentioned ; the Magistrate 
does not think that there was another 
road ; even if there was, it is quite obvi- 
ous that the track which the respondent 
says has been in use is a very short-cut 
and saves a circuitous and long detour. 
The Magistrate accordingly passed the 
order to which I have referred above. 
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Now the first point which the counsel 
for the applicants has made is that S. 147 
is not appropriate for dealing with ob- 
struction on a public road. He suggests 
that action under S. 133 of the Criminal 
P. C., is the appropriate remedy. It is 
quite true that in the petition the res- 
pondent has referred to the road being 
obstructed and in the map which has 
been used it seems that at the extreme 
northern corner of the road some brick 
cooly huts are being made. The claim, 
however, was not for the removal of any 
physical obstruction (if it actually ex- 
isted) but to prevent the applicants from 
stopping the carts of the respondent by 
turning them back. I think that, al- 
though the language in which the com- 
plaint was couched might not have been 
very lucid, the real nature of the com- 
plaint was as I have indicated. 

The next point which was put forward 
was that the respondent could not claim 
both a personal easement as well as a 
public right of way as the two claims 
are inconsistent. I think it is possible 
that they might be inconsistent, but at 
the same time either one or the other 
might be capable of proof. If one could 
prove that the road was a public road 
either by, for example, showing that it 
had been dedicated to the public or that 
from time immemorial it had been freely 
used by the public, no doubt, no question 
of easement in favour of the respondent 
would arise. But, on the other hand, al- 
though it might seem not to be possible to 
put forward such proofs as would show 
that the road was really a public road, 
it might still be possible to prove that 
the respondent had acquired an easement, 
I do not think, therefore, that there is 
anything to prevent a claim of this 
double nature being made. 

Third point which was argued on be- 
half of the applicants was that no right 
of easement has been proved and no proof 
had been adduced that the road was a 
public one. The argument is based upon 
the wording of sub-S. (2) of S. 147 which 
reads : “If it appears to such Magistrate 
that such right exists he may make an 
order prohibiting any interference with 
the exercise of such right.” It is con- 
tended that in proceedings under S. 147 
full proof must be given that a right ex- 
ists ; and in this case, for instance that 
it ought either to have been proved that 
the respondent had a right of easementor 
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bhafc ifc was a public road. I do not think 
that that is necessary. The actual rights 
of the patties must await determination 
in a civil suit. The provisions of S. 147 
are of an emergency nature and are con- 
ducted more or less summarily. If the 
Magistrate, as the result of hearing the 
evidence, thinks that reasonable grounds 
have been shown to him that abona»fide 
Blaim of right exists, then I think he is 
justified in passing such order as he may 
think fit. It is not expected that he 
should usurp the functions of the civil 
Court or that the enquiry under S. 147 
should be a formal trial of the matter 
in issue. I have • looked through 
the evidence and I am satisfied that 
there is sufficient evidence to justify 
an order being made under the provisions 
Df this section. In the case of Peary 
Mohan v. Hari Chandra (l), it was laid 
down by a Bench of the Calcutta High 
Court that the words “such right exists” 
must be understood to mean “such right 
as is claimed.” I think this construction 
is also one of oommonsenso. 

The fourth point put before mo on be- 
half of the applicants was that there was 
no evidence to show that there was any 
user of the road within three months 
prior to the date of the proceedings. It 
may be that there was no specific in- 
stance of user proved within that period ; 
but, as pointed out by the learned advo- 
cate who appeared for the respondent, 
bhere was a great deal of evidence of 
continuous general user up to the date 
when tha ^respondents’ carts were 
stopped. 

I do not, therefore, think that there is 
any cogency in the last argument. Under 
these circumstances, in my opinion, there 
is no ground for interference with the 
order which has been made by the Magis- 
trate and I must reject this application. 

Application rejected. 


(1) [1919] 23 C. W. N. 966=49 I. C. 923. 
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JwALA Prasad and BucKNiLii, JJ. 

Mahanth Euhnin Das — Plaintiff — 
Appellant. 

V. 

Deua Singh and others — Defendants — 
Respondents. 

Appeal No. 666 cf 1923, Decided on 
31st March 1926, from the appellate 
decree of the Addl. Dist. J., Patna, D/- 
9th April 1923. 

iii Suits Valuation Act\ (5 of 1887), S, 11—1/ 
proper valuation would have brought the appeal to 
High Court directly as first appeal and under- 
valuation brought it to High Court on second 
appeal^ such undervaluation affects the merits of 
the appeal. 

Where, if the appeal were properly valued, the 
lower appellate Court would have no jurisdiction 
to entertain the appeal or dispose of it on its 
merits and the appeal then would have come 
directly to the High Court where it could have 
been hoard and disposed of by a Bench oonsist- 
ting of. two Judges, as a first appeal « the under- 
valuation must be deemed to have affected the 
disposal of the appeal on its merits. A. I. R, 
1926 Mad. 6 (F. 7i.). Dlss. from ; A. I. H. 1923 
Patna 681 Dlst/, 6 P. L. J. 397 Appr. [P 363 C 1] 

P. CjfManuk, S, Dayal and N* C, 
Sinha — for Appellant. 

Ali Imam and S, N, Bose — for Res* 
pondents. 

Judgment. — Mr. Manuk on behalf of 
the appellant, contends that the decree 
made by the Court below must be set 
aside upon the sole ground that the ap- 
peal filed by the defendants in that 
Court was wholly incompetent. The 
ground for this contention urged is that 
the value of the subject-matter of the 
suit was over Rs. 5,000 hence the appeal 
from the Subordinate Judge who tried 
the case lay directly to the High Court 
and not to the District Judge. 

The plaintiff, who is the appellant 
before us valued the suit for the purpose 
of jurisdiction at Rs. 2,550. The defen- 
dants in their written statement stated 
that the properties in the suit were 
under-valued and the Court-fee paid was 
insufficient. Upon this plea the Subordi- 
nate Judge raised an issue as to the 
sufficiency of valuation and the Court-fee 
paid by the plaintiff, that is, issue 
No. 1. At the hearing this issue was 
not pressed, and the Court held the 
Court-fee paid according to law is all 
right.” The suit was decreed. 

The defendants appealed to the Dis- 
trict Judge and valued their memo- 
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randum of appeal according to the valua- 
tion thereof mentioned by the plaintiff 
in his plaint, and tliey paid the same 
amount of Gourt'fee as was paid by the 
plaintiff on his plaint. The plaintiff 
who was respondent before the learned 
District Judge, did not object to the 
valuation of tiie appeal or the jurisdfc* 
tion of the District Judge to entertain 
the appeal. The District Judge set 
aside tlie decree of the Subordinate 
Judge and dismissed the plaintiff*? suit. 
The plaintiff has come to this Court. 

In this Court the Stamp Heporter dis- 
covered that the subject'matter of the 
litigation was und^-valued and, accord- 
ing to him, the proper valuation should 
have been over Rs. 8,000. The plaintiff 
made up the deficiency in the Court fee 
paid by him on the plaint and on the 
memorandum of appeal in this Court. 
Yesterday, defendants-respondents ob- 
jected to the valuation , of the Stamp 
Reporter and the question came before 
us under Ss. 10 to 12 'of the Court-fees 
Act and wo by our order passed yesterday 
uphold the valuation fixed by the Stamp 
Reporter and directed the defendants 
respondents to make up the deficiency, or 
else the matter would bo dealt with 
under Ss. 10 to 12 of the Court-fees 
Act. 

It is now contended on behalf of the 
appellant that the value of the subject- 
matter of the litigation having been now 
finally settled to be over Rs. 5,000, the 
Court below had no jurisdiction to enter- 
tain the appeal filed by the defendants. 
In support of this contention 'two rulings 
of this Court have been cited : 
Mohirii Mohiin Missir v, Gour Chandra 
Rai (l) and an unroported decision in 
the case of Sah Radha Krishna v. Bahii 
Mahadeo Lall Geonka (2). The defen- 
dants, on the other hand, rely upon the 
decision of this Court in Kesko Prasad 
Singh v. Bakhu Rai (3) and two decisions 
one a full Bench decision of che Madras 
High Court in Kelw Achan v. Gheriya 
Parvathi Nethiar and others (4) and the 
other in Vattehatte Veetil Ghorotto 
Amma*s daughter Ammalu Animal v. K 
A. Krishna Nair (5). 

~(ir[ 1920 l 6 PiitTLrjra^SG L 0 . 762=1 Pat. 

L. T. 390. 

(2) Sacoud Appeal No. 1204 of 1922 decided 

22ad June 1925. 

(3) A. I. R. 1923 Pat. 581 

(4) A. I. R. 1924 Mad. 6. (P. BJ. 

(6) [1921] 62 I. 0. 715. 


The Suits Valuation Act (Act VII of 
1887) has laid down the rules as to how 
a case of this kind should bo dealt with. 
S. 11, Cl. 1 says. — 

An objectio n that by reason of the over-valua- 
tion or under-valuation of a suit or appeal, a 
Court of first instance or lower appellate Court 
which had no jurisdiction with respect to the 
suit or appeal exercised jurisdiction with respect 
thereto, shall not be entertained by an appellate 
Court unless (a) the objection was taken in the 
Court of first instance ^at or before the hearing 
at which issues were framed and recorded, or in 
the lower appellate Court in the memorandum of 
appeal to that Court or 

(b) the appellate Court is satisfied for reasons 
to be recorded by it in writing, that this suit or 
appeal was over-valued or under-valued, and, that 
the over- valuation or under-vai nation thereof 
has prejudicially affected the disposal of the suit 
or appeal on its merits. 

Clause (2) says : 

If the objection was taken in the manner men- 
tioned in Clause (a) of sub-Seotion (1), but the 
appellate Court is not satisfied as to both the 
matters mentioned in Clause (b) of that sub- 
Section, and has before it the materials neces- 
sary for the determination of the other 
grounds of appeal to 'itself, it shall dispose 
of the appeal as if there had been no defect of 
jurisdiction in the Court of the first instance or 
lower appellate Court. 

In this case an objection was taken as 
to the valuation by the defendants them- 
selves in their written statement in the 
Court of first instance. Therefore, 
Cl. (a) of sub-S. (l) applies to this 
case. It is now concluded by the deci- 
sion of this Court that the suit as well as 
the appeal in the Court below were 
under-valued and that the proper value 
was such as took the matter out of the 
jurisdiction of the lower appellate Court. 
Therefore, the first part of Clause (b) is 
also satisfied. In accordance with this 
section it is not enough to sot aside the 
decree of the Court below unless under 
the second part of Clause (b) the under- 
valuation prejudicially affected the dis- 
posal of the suit or the appeal on its 
merits. There is no question as to the 
valuation not having affected the disposal 
of the suit by the Court of first 
instance on account of its valuation where 
the suit was tried by the Subordinate 
Judge of Patna, who had local jurisdic- 
tion over the subject-matter in suit and 
his pecuniary jurisdiction was unlimited. 
Therefore, it did not matter whether the 
value of the suit was mentioned in the 
plaint to be Rs. 2,550 or over Rs. 5,000 
or Rs. 10,000. The Subordinate Judge in 
question would in any case have tried 
the suit. Therefore, the under-valuation 
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did not affect the disposal of the suit on 
its merits in the trial Court. 

The m'atter is, however, different so far 
as the lower appellate Court is concerned. 
If the appeal were properly valued, then 
the lower appellate Court would have no 
jurisdiction to entertain the appeal or 
dispose of it on its merits. The appeal 
then would have come directly to the 
High Court where it could have been 
heard and disposed of by a Bench consist- 
ing of two Judges. No doubt, it has 
ultimately come to a Bench of this Court 
consisting of two Judges, but it has come 
as a second appeal ; and the power of the 
Court is limited to points of law only. 
In other words, the Court cannot enter 
into the merits of the case, whereas, if it 
had come as a first appeal, it would have 
entered into the merits of the case. 
Therefore, literally speaking, the disposal 
of the appeal on its merits has been 
affected on account of the under- valua- 
tion, The view taken by the Madras 
High Court does not commend itself to 
us, and with great respect to the decision 
of that Court which is a decision of a 
Full Bench, we do not find ourselves in 
agreement with the view of that Court. 
We think that the decision is not in 
accordance with the true interpretation 
of S, 11 of the Suits Valuation Act. It 
does not seem to have taken into con- 
sideration the import and effect of the 
words in that section : the disposal of 
the suit or appeal on its merits.” The 
decision of this Court in Maharaja Baha^ 
dur Kesho Prasad Singh v. Lakhu Rai (3) 
is fully in accordance with the provisions 
in the section ; but it is a decision with 
respect to the circumstances and facts 
which were before the Court in that case. 
The Court, however, ultimately found it 
equitable to enter into the merits of the 
case and to treat the second appeal as a 
first appeal. The other two cases of this 
Court, particularly the unreported case, 
are on all fours with the present case. 

We think the order which will meet 
with the requirements of the section and 
the ends of justice should be to treat this 
second appeal as a first appeal, ignoring 
the judgment of the Court below and 
allowing the parties to go into the merits 
of the case, thaOs, into the evidence, etc., 
just as in a first appeal. The appellant 
has consented to supply typed copies of 
the evidence for the use of the Court and 
also for the use of the respondents. 

1926 P/46 & 46 


According to the order which has just 
been passed it would seem that the appel- 
lant here becomes the respondent and the 
respondents become the appellants. The 
memorandum of apoeal, which was filed 
in the Court below by the defendants, 
will be treated as the grounds of appeal to 
this Court. It will be open to the appel" 
lants to add to the grounds already men- 
tioned in the memorandum of appeal in 
the Court below. The question of cost 
of the paper-book will depend upon the 
result of the final hearing of the case. 
Mr, N, C. Sinha, on behalf of the appellant, 
says that he would print paper-books of 
the oral and documentary evidence ; for he 
considers that it would be less costly and 
convenient than to get the paper-books 
typed. He must do so in consultation 
with the Deputy Begistrar of the Court. 

Order accordingly. 
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Das and Adami, JJ. 

Baijnath Prasad Singh and another — 
Plaintiffs — Appellants. 

V. 

The Firm of Nand Bam Das and ano- 
ther — Defendants — Bespondents. 

Appeal No, 30 of 1923, Decided on 10th 
April 1926, from the original decree of 
the Sub-J., Saran, D/- 28th November 
1922. 

(а) Contract Act^ 8. 78 — Payment of purchase 
money does not determine passing of title-— ^ourt 
will construe contract according to intention of 
parties as to when property Is to pass. 

If the parties express in terms their intention 
as to when property is to pass, the Court will 
construe the contract according to such intention. 
The payment of the purchase money is not the 
criterion or deciding the question whether title 
in the property sold passes. [P. 864, 0. 2] 

(б) Contract Act^ 8, 78 — Be who enables third 
person to occasion loss must suffer it — Principles 
explained — Equity, 

Wherever one of two innocent .persons must 
suffer by the acts of a third person, he who has 
enabled such third person to occasion the loss 
must sustain it : Commonwealth Trust Ltd, v. 
Akoiey (1926) App, Cos. 72, Poll, 

To permit goods to go into the possession of 
another, with all the insignia of possession thereof 
and of apparent title, and to leave it oj^n to go 
behind that possession so givOn and accompanied, 
and upset a purchase of th^ goods made for full 
value and in good faith, would bi^ng confusion 
into mercantile transactions, and wfgild be incon- 
sistent with law and with the prinoiples so 
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frequently afRrmed ; lAckbarrow v. Ma%on (1787) 
2 Term Rep, 68, Foil, [P 856 C 1. 2] 

(c) Contract Act, S, 103 — Steam launeh-^Gerti^ 
ftcate of survey (s not a document of title, 

A oertifieate of survay of a sbeam launch ia not 
a document of title and U not for the protection 
of intending purchase ra but for the protection of 
the passengers and crew. [P 355 C 2] 

C, Sinha, N, C, Ghosh and Bhu’ 
vaneshwar Prasad — for Appellants. 

B, N, Muter— iov Respondents. 

Das, J. — On the 11th September 1919, 
the plaintiffo sold a steam launch which 
belonged to them to Nripendra Nath 
Mazumdar for Bs. 13,260. Bs. 2,000 was 
paid in cash and Nripendra Nath agreed 
to pay the balance in throe instalments, 
that is to say, Bs. 3,000 on the Ist Oc- 
tober 1919, Bs. 4,000 on the 2nd Nov- 
ember 1919, and Bs. 4.250 on the 3rd De- 
cember 1919. From the very beginning 
there was default on the part of Nripen- 
dra Nath and it appears that Bs. 5,550 
has in all been paid by him towards the 
instalments. On the 22nd June 1920, 
Nripendra Nath sold the steam launch 
to the firm of Nand Ram Das Mathura 
Das and the suit out of which the appeal 
arises was instituted by the plaintiffs as 
against Nripendra and the firm of Nand 
Ram Das Mathura Das to recover the sum 
of Bs. 6,589-8-0, from them or from either 
of them, or in the alternative for an order 
that the sbeam launch be made over bo the 
plaintiffs. 

The learned Subordinate Judge has 
given the plaintifi's a decree as against 
Nripendra, but has dismissed the suit as 
against the firm of Nand Rim Das 
Mathura Das. The plaintiffs being ag- 
grieved by the decision of the learned 
Subordinate Judge have appealed bo this 
Court. It was contended on behalf of 
the appellants thit by virtue of this 
special contract between the parties, the 
property in the steam launch remained in 
the plaintiffs, and that accordingly the 
plaintiffs are entitled to proceed as against 
the steam launch since they have nob 
received the price of the steam launch 
from Nripendra. 

The learned Subordinate Judge thought 
that the property in the steam launch 
passed to Nripendra and that Nripendra 
was entitled to sell the steam launch to 
the firm of Nand Bam Das Mathura Das. 

I am unable to agree with the decision of 
the learned Subordinate Judge on this 
^oint. It ia sufficient to refer to the 
letter which embodies the contract, bet* 


ween the plaintiffs and Nripendra. That 
letter written by Nripendra to the plain- 
tiffs runs as follows : 

To Baijnath Prasad Singh, Zamindar, Sonepur. 

Dear Sir, 

The staamer ‘ Midnapur ’ belonging to you, I 
undertake to purchase for the sum of Bs. 13,250 
(thirteen thousand two hundred and fifty) ; this 
is the price settled, and 1 take delivery of the 
said steamer on the 11th September 1919. Out 
of the said consideration money I pay Bs. 2,000 
(two thousand) at once and the balance I agree to 
pay by following instalments ; Bs. 3,000 (three 
thousand) to be paid in October 1919. Bs. 4,000 
(four thousand) in November 1919, and Bs. 4,250 
(four thousand two hundred and fifty) in Decem- 
ber 1919. In case I fail to carry out the tarins 
above referred to, you will be entitled to recover 
the whole amount with interest to be calculated 
at nine per cent, per annum. That I agree to 
hold myself responsible to you for the sole custody 
of the said steamer. Until the entire consider- 
ation money is paid 1 shall be responsible for any 
loss or damage done to the said steamer. That 
unless and until the whole amount of the price 
settled for the purchase of the steamer is paid, 
the ownershfp of the said steamer will rest in you 
and you will be entitled to get ‘back the steamer 
itself or the money from me as desired by 
you. 

I am entirely responsible for taking the steamer 
safely to Calcutta, and expenses in so doing is en- 
tirely mine. 

Now it is quite true that the paymenbl 
of the purchase money is nob the criterion 
for deciding the question whether title in 
the property passes, and I entirely agree 
that if we did not find a clear intention 
expressed in the letter to the effect that 
the property in the steamer would not 
pass to Nripendra until the payment of 
the full consideration money, I would be 
inclined to agree with the learned Sub- 
ordinate Judge that the property in the 
steamer had as a matter of fact passed to 
Nnipendra. But it is well settled that if 
the parties express in terms their inten- 
tion as to when property is to pass, the 
Court will construe the contract accord- 
ing to such intention, and in this case, 
there is no doubt at all as to what the 
parties intended. They agreed that the 
ownership of the steamer would remain 
in the plaintiffs until the payment of the 
full consideration money by Nripendra 
to the plaintiffs. I hold therefore that 
the property in the steamer remained in 
the plaintiffs. 

But my conclusion on this point does 
not decide the case. Nripendra has, as a 
matter of fact, sold the steam launch to 
the firm of Nand Bam Das Mathura Das^ 
and the question ia, whether the plaintiffs 
are entitled to a decree as against Nand 
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Ram Das Mathura Das. Thera is some 
evidence that Gokul Das of the firm of 
Nand Ram Dis Mathura Das was told 
that the steam launch wa^ the property 
of the plaintiffs, but I am not disposed to 
place any reliance on that evidence. The 
facts are that, after the sale of the steam 
launch to Nripendra, Nripendra wa? 
allowed to carry the steam launch to 
Calcutta. There is conclusive levidence 
in the record that the plaintiffs engaged a 
man in Calcutta to look after their in- 
terest and that man duly informed the 
plaintiffs that Nripendra was about to 
dispose of the steam launch to Qokul Das 
of the firm of Nand Ram Das Mathura 
Das. Haji Ahmad Ali, who was engaged 
by the plaintiffs to look after their inter- 
ests in Calcutta in the matter of the 
steam launch, admits that he wrote a 
letter to Baijnath Babu informing him 
that one Gokul Das had come to purchase 
the steamer. Apart from that, there is 
a letter from Nripendra himself to the 
plaintiffs in which he 'definitely assorts 
that ho was trying to dispose of the steam 
launch. 

I have no doubt whatever, upon the 
evidence, that the plaintiffs acquiesced in 
the position which was taken up by Nri- 
pendra, namely, that ho would sell the 
steam launch and pay the plaintiffs the 
balance of the money due to them out of 
the sale proceeds. That this was the de- 
finite position taken up by Nirpendra is 
perfectly clear from the letter dated the 
4th December 1919, and this was ac- 
quiesced in by the plaintiffs. ' 

Now upon the facts the case clearly 
comes within the well-known statement 
of Ashhurst, J., in Lickbarrow v. Mason 
(1 

That, wherever one of two innocent parsons 
must aufiar by the acts of a third, he who has en- 
abled suoh third person to occasion the loss must 
sustain it. 

This principle is founded on the rule of 
estoppel and« as was pointed out by the 
House of Lords in Gommonwealth Trust 
Limited v. Akotey (2). 

to pennit goods to go into the possession of an- 
other, with all the insignia of possession thereof 
and of apparent title, and to leave it open to go 
behind that possession so given and accompani^, 
and upset a purchase of the goods made for full 
value and in good faith, would bring .confusion 
into mercantile transactions, and would be incon- 
sistent with law and with the principles so fre- 

(1) [1787] 2 T. R. 63=1 H. Bl. 357=6 East 
21=1 R. B. 425. 

{2) [1925] A. C. 72. 


quently affirmed, following Lickbarrow v. Ma%on 
( 1 ). 

It was contended by Mr. Naresh 
Chandra Sinha that the purchase by the 
firm of Nand Ram Das Mathura Das was 
not in good faith, and reliance is placed 
upon the fact that the certificate of sur- 
vey exhibited in the steam launch showed 
that the owners of the steam launch were 
the plaintiffs and not Nripendra. It is 
quite true that a certificate of survey has 
to bo affixed and kept affixed, so long as it 
remains in force, on the steam vessel in 
use in some conspicuous part of the steam 
vessel where it may easily bo read by all 
persons on board the same. 

But the evidence is conclusive that the 
steam launch was not in use ; see the 
evidence of Idu Mian examined on behalf 
of the plaintiffs. Ho says : “ Defendant 
No. 1 did not ply this steamer for fares,” 
and he adds in cross-examination, “ the 
steamer never plied in Calcutta so long 
as I was there.” That being the position, 
there is no reason to take the view that 
the certificate of survey must have been 
affixed on some conspicuous part of the 
steam vessel. Apart from that, the 
certificate of survey is not a document of 
title. A certificate of survey is not for 
the protection of intending purchasers 
but for the protection of the passengers 
and crew, and I do not think that it can^ 
be fairly argued that because there was a 
certificate of survey in the ‘steam launch 
showing that the plaintiffs were the 
owners of the launch, there - was an obli- 
gation on Gokul Das to require the pro- 
duction of that certificate and to act upon 
that certificate. 

In my opinion, the firm of Nand Ram 
Das Mathura Das were bona fide pur- 
chasers for value and the plaintiffs cannot 
proceed as against them. 

The appeal fails and must be dismissed 
with costs. 

Adami, J. — I agree. 

Appeal dismissed. 
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Das and Poster, JJ, 

Kamla Prasad and another — Appel- 
lants. 

V. 

Murli Manohar — Respondent. 

Appeals Nos. 251 and 264 of 1924* 
Decided on 3rd March 1926, from the 
original decrees of the Dist. J.. Muzaffer* 
pur, D/- 10th September 1924. 

(а) Succession Act (1925), S. 124 — Buie in 
S, 124 ts rule of law and not construction — 
Devise to A and in case A dies B to become heir— 
A surviving the testator— -B cannot take under the 
Will 

Thf) rale enunciated in 8. 124 is a rule 
law and not a rule of oonstruotion. 

The right of administration follows the right 
to the property. 

By his will the testator devised his estate to 
his widow and his two daughters*ln-law and then 
provided as follows ; “In oas3 the said three 
Musammats die, M son of R ray brother’s son 
shall be the heir and possessor of the properties.” 
All the three ladies survived the testator. 

Held: that 3. 124 would operate so as to bar 
the right of M to take under the Will. 

[P. 356, C. 2] 

(б) Probate and Administration Act (6 of 1831) 
3.17 — Applicant challenging vaXldity of (he will 
— Administration cannot he granted. 

Whore the position taken up by the applicant 
was that the Will was a forgery and that the 
ladies through whom he claimed were in posses- 
sion not by virtue of the Will but adversely to 
the whole estate, and had acquired a title to the 
estate by adverse possession. 

lleld\ that the applicant was incapable to act 
in the discharge of his duties as administrator. 

[P, 357 0. IJ 

(c) Probate and Administration Act (5 of 1881), 

S. 21 — Will — OourVs duty — Will must be estab- 
lished although administration ts complete. 

The delay in the application should put th^ 
Court on an enquiry as to whether there is any- 
thing to be administered, but that applies to a case 
where the application is for Ijetters of Adminis- 
tration, not for Letters of Administration with the 
Will annexed. It is of paramount necessity that 
the Will should be established and the establish- 
ment of the Will is one of the functions of the 
Probate Court, and the Probate Court cannot 
decline to exercise that function because the ad- 
ministration is complete. [P. 367, C. 2J 

{d) Probate and Administration Act (5 of 
1881), 8, 86 — Appeal — High Court will not inter- 
fere with the discretion of the lower Court, 

High Court will not interfere with the discre- 
tion exercised by the lower Court unless it Is 
satisfied that that discretion was unreasonably 
exercised. [P. 857, 0, 2] 

(e) Probate and Administration Act^ 8 , 14 

Grant of administration— Scope, 

A c^aut of administration does not decide any 
question of title. It merely ‘decides the right to 
administer. [P. 86S.O,*l] 


N, C, Sinha T, N, Sakai, Nava'- 
dwipa Chandra Ohash, G, C, Das atid C,S, 
Banerji — for Appellants. 

Kurshaid Hussain and Bhagwan Pra» 
sad — for Respondent. 

Das, J . — The question as to the genu- 
ineness of the Will was in controversy 
in the Court below, but is no longer in 
debate before us. The only question is 
whether Murli Manohar is entitled to a 
grant of Letters of Administration with 
the Will annexed. It is well-settled 
that the right of administration follows 
the right to the property. Murli 
Manohar claims that in the events 
whioh have happened he is now solely 
entitled to tho estate of the deceased. 
By his Will the testator devised his 
estate to his widow and his two daugh- 
ters* in-law and then provided as follows: 

In case the said three Musammats die, Murli 
Manohar, son of Ram Charan Lai, my brother’s 
son, shall be the heir and possessor of the pro- 
perties. 

It is contended on behalf of the appel- 
lants that S. 124 of the Indian Succes- 
sion Act is directly applicable and that 
the bequest in favour of Murli Manohar 
cannot take effect as the uncertain event 
specified in the Will did not happen 
before the period when the “fund” be- 
queathed was payable or distributable. 
Now, the “fund” in this case, the estate 
of the testator, was distributable on hiSf 
death and it is not disputed that all the 
three ladies survived him. The rule 
enunciated in S. 124 or the Succession 
Act is a rule of law and not a rule of 
construction and although it is not 
necessary for us to decide the point, it 
would appear that S. 124 operates so as 
to bar the right of Murli Manohar to 
take under the Will. 

But my opinion on this point does pot 
decide this case. The estate has never 
been administered in due course of law 
and it is necessary that the validity of 
the Will should be established and the 
estate administered. Murli Manohar is 
not a stranger. He is the nephew of the 
testator and in the words of S. 21 of the 
Probate and Administration Act 
would be entitled to the administration .of 
the estate of the deceased if he had died intestate* 
The ladies are dead and there is no 
other applicant for Letters of Adminis- 
tration. In these circumstances S. 21 
of the Probate end Administration Act 
would seem to apply. That seotion pro- 
vides as follows : 
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When there is no executor and no residuary 
legatee or representative of a residuary legate, 
or he declines or is incapable to act or cannot m 
found, the person or persons who would be 
tied to the adrpinistration of the estate of the 
deceased if he had died intestate or any other 
legatee having a beneficial interest, or a creditor, 
may be admitted to prove the Will, and Letters 
of* Administration may be granted to him or 
them accordingly. 

It is contended by Mr. Naresh Ohandra 
Sinha that his client Kamla Prasad is at 
least the sister’s son of the last surviving 
widow and is in the position of the re* 
presen tative of the residuary legatee and 
so S. 21 will not operate in favour of 
Murli Manohar. There are two answers 
to this argument .* first the ladies were 
not residuary legatees but universal 
legatees, and the representative of a 
universal legatee is not entitled to a 
grant of Letters of Administration; and, 
secondly, Kamla Prasad is not only not 
an applicant for a grant of letters of 
Administration, but has put it out of his 
power to make such an application. The 
position taken up by Kamla Prasad in his 
petition of objection is that the Will is a 
forgery and that the ladies were in pos- 
session not by virtue of the Will but 
adversely to the whole estate and had 
acquired a title to the estate by adverse 
possession. That being so, we must as- 
sume that he is incapable to act in the 
discharge of his duties as administrator 
even if the term **residuary legatee” in 
S. 21 includes universal legatee. In my 
opinion S. 21 of the Probote and Ad- 
ministration Act is clearly applicable 
and Murli Manohar is entitled to the 
grant. 

It was then contended that Murli 
Manohar did not base his claim on the 
terms of S. 21 of the Probate and Ad- 
ministration Act. It is quite true that 
Murli Manohar claimed under the 
Will and so far as I can see his claim 
under the Will cannot be sustained. But 
the Will has to be established and the 
estate has to be administered, and we 
ehould not deprive Murli Manohar of his 
right to administer the estate if he is 
otherwise entitled to the grant under 
S. 21 of the Probate and Administration 
Act. 

Two other points were argued before 
us. First, that there is nothing what* 
•ever to administer and that the Court 
below should on this ground have refu- 
sed the application of Murli Manohar ; 
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and, secondly, that the grant of Letters 
of Administration was in the discretion 
of the learned Judge and that he should 
not have exercised his discretion in 
favour of Murli Manohar. The first 
point raises a question which was not 
raised in the petition of objection or in 
the arguments in the Court below. 
Cases have been cited to us to show that 
the delay in the application should put 
the Court on an enquiry as -to whether 
there is anything to he administered 
and the decision of the Calcutta High 
Court in Lalit Chandra Chowdhury v. 
Baikuntha Nath Chowdhury (1) was re- 
ferred to. That was a case where the 
application was for Letters of Adminis- 
tration, not for letters of administration, 
with the Will annexed. The distinction 
is important and should nob be over-, 
looked. It is of paramount necessity 
that the Will should bo established, and 
the establishment of the Will is one of 
the functions of the Probate Court, and 
the Probate Court cannot decline to 
exercise that function because the ad- 
ministration is complete. In this case 
the widows were in possession for many 
years without applying for letters of ad- 
mistration. It is the case of Kamla 
Prasad that the Will is a forgery ; that 
the widows acquired a title by adverse 
possession and that he, as the heir of 
the last surviving widow, is entitled to 
the whole esbafce. If we refuse to enter- 
tain the applioabion, then the Will is put 
out of the way and there is nothing in 
the world to prevent Kamla Prasad 
from claiming a title to the property 
adversely to the estate of the testator 
In my opinion the argument is an im- 
possible one and should not find favour 
in this Court. 

The last contention is that the learned 
Judge in the Court below should not 
have exercised his discretion in favour 
of the applicant for Letters of Adminis- 
tration, This is a matter not for us but 
for the Court below and this Court will 
not interfere with the discretion exer- 
cised by the learned Judge unless it is 
satisfied that that discretion was unrea- 
sonably exercised. I am not prepared to 
say that that discretion was unreason- 
ably exercised. On the contrary, having 
regard to the facts and oircumstaiioes of 
the case I am clearly of opinion that the 
discretion was properly exercised. The 

(1) [1916] 14 O.W.N. 463=6 I,C. 896. 
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appeal fails and mast be dismissed with 
costs. 

' The appellant in F. A. Mo. 26i of 1924 
is the brother of Murli Manohar and he 
is anxious that nothing should be deoi* 
ded in these proceedings to affect his 
title to the estate. A grant of adminis* 
tration does not decide any question of 
title. It merely decides the right to 
administer. There is no substance in 
this appeal which must be dismissed 
with costs. Hearing-fee, five gold 
mohurs in each case. 

Foster, J.— I agree. 

Appeal dismissed. 
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Maopherson, J. 

Raja Madhu Sudan Dev and others — 
Accused — Petitioners. 

V 

Fanu Parhi — Complainant — Opposite 
Party. 

Criminal Case No. 61 of 1925, Decided 
on 10th September 1925, 

Criminal P. C., S, 192 (1) — Sub-dlvtslonal 
Magistrate transferring a case before Issue of 
summons — Transferee Magistrate can Issue sum- 
mons and perform all requisites to decide tJie 
case. If transfer is by High CourCs direction It 
makes no difference. 

If the Sub-divisional Magistrate, acting under 
S. 192 (1), transfers a case of which he has taken 
oognizanoe before issue of summons, the Magis- 
trate who receives the case on transfer has power 
to do all that is requisite to try and decide the 
case, including power to Issue summons on the 
accused. Ho has .the same power where the 
High Court directs transfer of the case from the 
file of the Sub-divisioual Magistrate and the case 
is transferred to his file in accordance wtth that 
direction. [P. 869. 0 2] 

Manohar Lall — for Petitioner. 

O. P. Das — for Opposite Party. 
Maopherson, J.—This rule was ori- 
ginally granted to consider whether the 
case pending against the petitioners in 
the Court of Mr. M. N. Bose, Deputy 
Magistrate of Cuttack, should be not 
transferred to another^ Court for trial 
substantially on the ground that the 
Magistrate had on 21st May altered, to 
the prejudice of the petitioners, charges 
which he had framed against them on 
the preceding day. When the rule was 
being heard by Buoknill, J., Sir Ali 
Imam for the petitioners took a fresh 


ground that the trying Magistrate had no 
jurisdiction to try the case and the learn- 
ed Judge referred the case to t. Division 
Bench, by which the rule was extended 
to cover both grounds. Mr. Manohar 
Lai, on behalf of the petitioners, has 
pressed both grounds. 

The first ground cannot prevail. From 
the report of the Magistrate on the 
matter the reason for the alteration is 
manifest. When the charges as origin- 
ally framed were read over to the accused 
on the 20th May, the pleader for the 
prosecution pointed to illustration (d) to 
S. 883 of the Indian Penal Code and 
submitted that it would be more ap* 
propijiate to charge Petitioner No. 1 with 
the substantive offence punishable under 
S. 384 and Petitioner No. 2 with abet- 
ment of that offence. Just then the 
Magistrate was called away to other 
duties and he accordingly adjourned the 
case to the following day, at the same 
time informing the pleader for the prose- 
cution that his contention would be 
considered then. On taking up the case 
on the following day the Magistrate 
having considered the law and the evi’ 
denoe on the record, acceded to the con- 
tention of the pleader for the prosecu- 
tion. Any submissions against the aP 
teration in the charge which the 
defence oared to make would have had 
patient hearing and consideration bub 
none were forthcoming. It is clear that 
the Magistrate acted correctly and that 
the accused have no grievance whatever. 

The plea that the Magistrate has no 
jurisdiction to try the case is supported 
in the following manner. The Sub- 
Divisional Magistrate in whose Court the 
complaint against the petitioners waa 
preferred, after making an inquiry under 
S. 202, dismissed the complaint under 
S, 203 of the Code of Criminal Proce- 
dure. Upon application made to him 
the Sessions Judge directed '*a further 
inquiry into the complaint which has 
been dismissed.'* The complainant then 
moved the Circuit Court for a transfer of 
the case from the file of the Sub-divisional 
Magistrate and Boss, J., passed the 
following order : 

Id my opinion there ought to be a transfer 
of this case. The Magistrate held a local in- 
quiry and disbelieved the complaint and farther 
enquiry was ordered by the learned Sessions 
Judge, but he did not direct the transfer of the 
ease to another Magistrate. This appHoation haa 
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30 W been made. I think it is expedient for the 
ends of justioe that, as the Magistrate has held 
aa inquiry and expressed a decided opinion on 
the meritaof the case, the case should be trans- 
ferted to some other Magistrate. 

I therefore direct that the further enquiry 
be held by a competent Magistrate other than 
Mr. Misra to whom the learned District ^tagis- 
trate may make over the case. 

The District Magistrate thereupon 
made over the case to Bahu M. N. Bose 
for disposal. That Magistrate examined 
the witnesses of the complainant whom 
the Sub-Divisional Magistrate had failed 
to examine and, finding that a prima facie 
case had been made out, issued summons 
upon the petitioners under various sec- 
tions of the Penal Code, heard the 
evidence adduced by the prosecution and 
thereupon, as has been said, framed 
charges on the 20th May and amended 
them on the next day. 

The contention is not very clear but is 
substantially as follows. Babu M. N. 
Bose had no power to issue summons 
against the accused or to try them. The 
case was indeed made over to him by the 
District Magistrate for disposal but the 
order of the District Magistrate was, it is 
urgel, illegal, since all that Ross, J. 
directed to be transferred was the inquiry 
under 8. 202, so that until the report 
of that inquiry had been made to the 
District Magistrate, and the latter had 
passed orders upon it, the accused could 
not be placed on their trial at all;still less 
by Babu M.N. Bose who could not in any 
case issue summons under S. 204, as he 
has not been empowered under S. 190 
(2) to take cognizance of an ofifence upon 
receiving a complaint of facts constitu- 
ting such offence. 

In my opinion the submission is un- 
founded. Admittedly cognizance was 
taken of the complaint by the Sub- 
divisional Magistrate and he examined 
the complainant. It was no doubt open 
to him under 8. 202 (l) to direct an 
inquiry by a Subordinate Magistrate but 
he did not so. The transfer of the case 
under orders of the High Court does not 
amount to a direction under 8. 202 (l). 
|On the contrary it contemplates a 
transfer to an officer competent to try 
the whole oa»8e as it stood before 
the Subdivisional Ofi&oer dismissed the 
complaint with the order for further 
inquiry made by the Sessions Judge 
superadded. No doubt it is implied that 
the Magistrate to whom the ease is 
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transferred will hold an inquiry under 
8. 202 (l) but he will do so as the Magis- 
trate seised of the case and not in a 
subordinate capacity with the obligation 
to report to another Magistrate. In fact 
the order contemplates complete deter- 
mination of the case by the Magistrate 
to whom it is transferred, either by 
dismissal, if in bis judgment there is, after 
further inquiry, no sufficient ground for 
proceeding, or by issue of summons, if in 
his opinion there is sufficient ground for 
pr oceeding. 

The District Magistrate is brought in 
merely so that he may exercise his dis- 
cretion in the distribution of the work of 
his district by nominating the particular 
Magistrate. The case is nob transferred 
to his file nor is he placed in the same 
position as the 8ub-Di visional Magis- 
trate would, it is suggested, have occu- 
pied if the latter had under 8. 202 (l) 
directed an inquiry by a Magistrate 
subordinate to him. If the 8ub-divi8ionab 
Magistrate acting under 8. 192 (l) trans- 
fers a case of which he has taken 
cognizance before issue of summons (the 
provisos to 8. 200 show that he may do 
so) the Magistrate who receives the case 
on transfer has power to do all that is 
requisite to try and decide the case, in- 
cluding power to issue summons on the 
accused. He has the same power where 
the High Court directs transfer of the 
case from the file of the 8ubdivisional 
Magistrate and the case is transferred to 
his file in accordance with that direc- 
tion. 

Upon this view this application is 
without merit and the rule must be dis- 
charged. The case has already been, 
pending more than seventeen months and 
it should bo disposed of with all reasona- 
ble expedition. 

Buie discharged. 
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Das and Foster, JJ. 

Basudeo Bhagat and others — Plaintiff® 
— Appellants. 

V. 

Sheikh Kadir and others — Defendants— 
Respondents. 

Appeal No. 165 of 1922, Decided on 
21st January 1926, from the original de*- 
oree of the Bub-J., Dumka, D/* 17th De- 
cember 1921. 


Basudev Bhagat v. Sheikh Kadir 
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{a) Santhal Parganai Regulation (3 of 1872 
amended In 1908), S. ^--Regulation does not res- 
trlct Court's power under 5. 34, Civil P. C. 

The Santhal Parganas Regulation applies only 
to the interest to be decreed under the bond and 
does not limit the powers of a Court under S. 84, 
Civil P, 0., to award interest on the decretal 
amount until realizition; 1922 Patna 

450, Foil [P 361 C 2J 

(6) Santhil Parganas Regulation (3 of 1872), 
S. 6 — Whether contracts of novation are nullified 
Is undecided. 

The question is undecided whether by 8. 6 so 
large an inroad on the law of contract has been 
made in the Santhal Parganas as to nullify bona 
fide contracts of novation, where the claim or 
debt at the time of the novation is an adjusted 
amount comprising principal and interest. 

[P 362 0 1] 

S, M, Das and Sant Prasad — for Ap- 
pellants. 

Khurshaid Eusnaiut Oholam Muham- 
mad and S. N. Boy — for Bespondents. 

Das, J . — The suit out of which this 
appeal has arisen was instituted by the 
appellants for recovery of Rs. 5,361-3-9 
on the foot of a mortgage bond executed 
by the respondents. The learned Subordi- 
nate Judge has given a decree for Bs. 
1,530 as against some of the respondents 
and the plaintiffs appeal to this Court. 

It is not disputed 'that transactions 
have been going on between the parties 
since 1289. On the 3rd Sawan 1310, 
accounts were adjusted between the par- 
ties, and it is the plaintiffs’ case that Bs. 
2,755 was found due to them on the 
taking of the accounts. On that day two 
mortgage bonds were executed by Sheikh 
Nagu, Sheikh Kadir (Defendant l) and 
Sheikh Magru (Defendant 2) in favour of 
the plaintiffs, one for Rs. 2,755, the 
other for Rs. 995. Sheikh Nagu is now 
dead, and is represented in this suit by 
Sheikh Abdul (Defendant 3), Mussammat 
Jumagan, (Defendant 4) and Mussammat 
Ankhar (Defendant 5). The plaintiffs’ 
case is that the bond for Rs. 2,755 was 
executed to secure the sum of money 
found due to the plaintiffs on the taking 
of the accounts and that the bond for Rs. 
995 was exeouted to secure an advance 
made on that day to the executants. 
'Thereafter transactions went on between 
the parties. Another adjustment of ac- 
eount took place on the 27th Assar, 1314, 
and on that adjustment Bs^ 3,582 was 
found due to the plaintiffs. Defendants 
1, 2 and 3 exeouted a mortgage bond on 
;that day in favour of the plaintiffs to 
eeoure the sum of money foutid due by 
them to the plaintiffs, and it i^ this last 


mentioned mortgage bond which is the 
subject-matter of the present suit. 1 may 
mention that the plaintiffs’ case in regard 
to the bond for Rs. 995 is that it has been 
satisfied by payments from time to time 
made by the defendants. 

The parties live in the Santhal Parganas 
and are governed by the special law in 
force in that pargana as contained in 
Regulation 3 of 1872, Regulation 5 of 
1893 and Regulation 3 of 1908. S. 6 of 
Regulation 3 of 1872 as amended by the 
later Regulations is as follows : — 

All Courts having jurisdiotion in the Santhal 
Parganas shall observe the following relating to 
usury, namely — 

(a) interest on any debt or liability for a period 
exceeding one year shall not be decreed at a 
higher rate than two par cent, per mensem, not- 
withstanding any agreement to the contrary, and 
no compound interest airsiug from any inter- 
mediate adjustment of aoo'^unt shall be de- 
creed. 

(b) the total interest decreed on any loan or 
debt shall never exceed one-fourth of the principal 
sum, if the period be not more than one year, and 
shall not in any other case exceed the principal 
of the original debt or loan. 

Explanation . — The expression ‘ intermediate 
adjustment of account * in Clause (a) of this sec* 
tion means any adjustment of account which is 
not final, and includes the renewal of an existing 
claim by bond, decree or o.horwise when, without 
the passing of fresh consideration, the original 
claim is increased by such renewal. 

As may be anticipated, the defendants 
rest their defence on the terms of the 
Regulation and they claim that the ac- 
counts should bo re-opened with a view to 
disallow the plaintiffs compound interest 
arising from any intermediate adjustment 
of accounts and they contend that the 
total interest to be decreed to the plain- 
tiffs should not exceed the principal sum 
actually advanced to them. They admit 
that Rs. 2,755 was found due to the 
plaintiffs on the 3rd Sawan, 1310, but 
they allege that the sum included inter- 
est on which the plaintiffs are not entitled 
to claim further interest, notwithstanding 
the terms of the bond. In regard to the 
bond for Rs. 995, their case is that that 
sum represented, not a cash advance made 
on the 3rd Sawan, 1310, but irrecoverable 
interest, that is to say, interest found due 
to the plaintiffs on the 3rd Sawan, 1310, 
in excess of the principal of the original 
debt or loan. They say that towards the 
debt due by them, they have paid to the 
plaintiffs the sum of Bs. 1,286, and they 
profess their willingness to pay the plain- 
tiffs what ia found due to them on the 
examination of the accounts and in con* 
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{Qrmity with the special law of the Santhal 
Parganas. 

The problem in this suit is to as* 
certain the actual cash advances made 
by the plaintiffs to the defendants. 
By the terms of the Regulation we are 
bound to ignore all intermediate adjust- 
ment of accounts, and we have to be on 
our guard to see that the plaintiffs do 
not get compound interest by having 
recourse to the simple device of procuripg 
mortgage bonds from the defendants. The 
simple issue, therefore is : What were the 
actual advances made by the plaintiffs 
to the defendants ? I may say that the 
plaintiffs accept the case of the defend- 
ants that they paid Rs. 1,288 to them. 
They maintain, however, that they appro- 
priated this sum (which was paid by 
instalments and on different dates) to- 
wards the mortgage bond for Rs. 995 
executed by the defendants on 3rd Sawan, 
1310. It will be remembered that, 
according to the plaintiff’s case, there 
was a cash advance in respect of this 
bond ; whereas, according to the defen- 
dants’ case Rs. 995 mentioned in the bond 
as having been advanced to the defen- 
dants, represented irrecoverable interest. 

Having regard to the questions in- 
volved in the case, the learned Subordi- 
nate Judge appointed a commissioner to 
examine the accounts and to make a 
report to the Court. The Commissioner 
made a careful investigation and reported 
as follows : 

First, on the 3rd Sawan 1310, the sum of 
Rs. 2,755 was due to the plaintiffs as principal 
and that sum (to secure which the mortgage 
bond of 3rd Sawan 1310, was executed) did not 
include interest or compound interest. 

Second, Ri. 995 which is the subject-matter of 
the other bond executed on 3rd Sawan 1310, re- 
presented an actual advance made by the plain- 
tiffs to the defendants and that the bond was 
'Satiaffed by the payment of Rs. 1,285 by the defen- 
dants between 3rd Kartio 1314 and 27th Asin 
1314. 

'Third, Rs. 6,036 was due to the plaintiffs fcr 
prinoipai and simple interest on the date of the 
institution of the suit. 

When the case came before the learned 
Subordinate Judge, neither party called 
the Commissioner to show that his report 
was in any way incorrect. The learned 
Subordinate Judge however speculated to 
an extent which is not permissible in a 
judicial officer and came to the conclusion 
that the sum of Rs. 1,530 only was due 
to the plaintiffs. (His Lordship here oriti- 
oised the method followed by the learned 
•Subordinate Judge and concluded). In my 


opinion, the plaintiffs are entitled to a 
mortgage decree for Rs. 4,976. 

The next question is whether we 
should allow the plaintiffs interest on 
the decree under S. 34 of the Code of Civil 
Procedure. In Hari Prasad Sinha v. 
Sourendra Moha7i Sinha (l) the learned 
Chief Justice of this Court thought that 
there was much to be said for the argu- 
ment that the Santal Parganas Regula- 
tion applies only to the interest to be 
decreed under the bond and does not 
limit the powers of a Court under S. 34 
of the Code of Civil Procedure to award 
interest on the decretal amount until 
realization ; but he felt bound to follow 
an earlier decision of this Court which 
had decided that interest under the Code 
should not be awarded upon the decretal 
amount in so far as it includes interest 
on the prinoipai debt or loan, but only 
upon the amount of the prinoipai debt 
itself. The case of Hari Prasad Sinha 
V. Sourendra Mohan Sinha (l) went up 
to the Privy Council, and it is clear from 
the decision of their Lordships [Souren- 
dra Mohan Sinha v. Hari Prasad Sinha 
(2)] that the question rests on the discre- 
tion of the Court, and not (as I read the 
judgment) on the Santhal Parganas Regu- 
lations. In my opinion, the plaintiffs 
are entitled to interest at 6 per cent, 
on the decretal amonnt from the date 
thereof until realization. 

The last question is whether the plain- 
tiffs are entitled to a decree as against 
Defendants 4 and 5. They are not par- 
ties to the bond of 27th Assar, 1314 ; but 
Sheikh Nagu (whom they, alom^ with 
Defendant 3, represent) was a party to 
the bond of 3rd Sawan 1310. The solu- 
tion of the question depends on whether 
the liabilitv under the bond of the 3rd 
Sawan 1310, was extinguished by the 
execution of the bond of the 27th Assar 
1314. There is no indication in the 
latter bond that liability under the 
former bond came to an end. That being 
so, the plaintiffs are clearly entitled to a 
decree as against Defendants 4 and 5, but 
it is clear that their liability must be 
limited to the assets- of Sheik Nagu in 
their hands. 

I would allow the appeal, set aside the 
judgment and decree passed by the Court 
below and give the plaintiffs the usual 
mortgage decree for Rs. 4,976 as against 

(1) A. I. R. 1922 Pataa 450. 

(2) A. I. R. 1926 P. 0. 280. 
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all the defendants (the decree against 
Defendants 4 and 5 being limited to the 
assets of Sheikh Nagu in their hands) 
with costs throughout and interest at 
6 per cent, on the decree from the date 
hereof until realization. Period of 
redemption six months. 

Foster, J. — I agree in the order to be 
passed, but I wish to make a remark or 
two on one point. It is not the plain- 
tiffs* case, nor is it our finding, that the 
first mortgage bond of 1903 was rescinded 
by the second mortgage bond of 1907. 
Atter studying the terras of S. 6 of Regu- 
lation III of 1872 I think it quite possi- 
ble that the question may arise whether 
by that provision of law so large an 
inroad on the law of contract has been 
made in the Santal Parganas as to nullify 
bona fide contracts of novation, where 
the claim or debt at the time of the 
novation is an adjusted amount compris- 
ing principal and interest : and some 
fresh consideration, for instance, the 
rescision of the previous bond or forbear- 
ance to sue, has passed from the mort- 
gagee to his debtor. So far as I am aware 
the matter has not been decided in any 
case ; and I wish to reserve an open mind 
on the subject. 

Appeal allowed. 
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Ross AND Foster, JJ, 

Iltaf Khan — Accused — Appellant. 

V. 

Emperoi — Opposite Party. 

Death Reference No. 22 of 1925, Cri- 
minal Appeal No. 198 of 1925, Decided 
on 2l8t December 1925, from a decision 
of the Judl, Oomr., Chota Nagpur, D/- 
18th November 1925. 

3{t Criminal P. C., 5. 162 — Important 
siatemmt made at trial wa^ not made at the 
invest tgatton^^ohtradtciion can he proved. 

To oonBtrue S. 162 as meaning that while any 
part of the statement of a witness to the police 
may be used to oontradiot him, yet if the contra- 
diction consists in this that a statement made 
at the trial was not made in any part of the 
statement to the police, such a contradiction can- 
not be proved, seems to be an artificial cons- 
truction and cannot be adopted. A, J. B. 1926 
Pofna 20 Dissented. [P 863 C 1] 

Athar Hussain — for Appellant. 

L. N. Sinha — for the Crown. 

Ro»t, J . — Iltaf Khan and Shamsuddin 
Khan have been sentenced to death by 
the Judicial Commissioner of Chota 
Nagpur on conviction of a charge of mur- 


dering Ram Sawarath Dubey on the* 
2nd of May 1925 at Chandarpura. The 
sentence bae been submitted to this 
Court for confirmation and the prisoners 
have appealed against their conviction. 

The Judicial Commissioner was assisted 
at the trial by four assessors all of whom^ 
held that the accused were guilty.. 
Besides the two appellants, a third' 
person, Ali Karim was also put on his 
trial, and two of the assessors were of’ 
the opinion that he was guilty also, bub 
he has been acquitted. (His Lordship 
here gave the prosecution story and 
after discussing the evidence proceeded). 
There remain four witnesses, Jogeswar 
Dusadh, Mahabir Dhobi, Munshi and 
Bhajan, and their evidence is directed to 
prove the fact that the accused were 
seen running away shortly after the 
murder, Jogeswar is the brother-in- 
law of Munshi and Mahabir is a neigh- 
bour. They are both residents of Kamat 
and their evidence in Court is that on 
the evening of the day of occurrence,, 
about 2 gharis before sunset they saw 
the two accused passing through the- 
village and thereafter they did not see 
them at their home. The weak point, 
about their evidence is that they did not 
make any such statement to the Police. 
Before the Sub- Inspector all that was 
said was that the accused had been found 
absent from the village after the occur- 
rence. Jogeswar Dusadh admitted that- 
he did not mention to the Sub-Inspector 
his having seen the accused in the lane, 
but Mahabir Dubey maintained that he 
did make that statement. The Sub-In- 
spector says that he examined these wit- 
nesses on the 9th and that they stated 
only that the accused were absent from 
the village from the day of occurrence and 
they did not, so far as he remembered, 
say that they had seen the accused fieeing 
on the date of the murder. 

On ^tbis evidence a question of law 
arises in the view of the learned J udicial 
Commissioner. Plainly there is a very 
important discrepancy between the evi- 
dence of these witnesses in Court and 
their statements to the Police, and if 
their statements to the Police were in 
the form deposed to by the Sub-In- 
spector, the statements m^e subsequently 
at the trial cannot safely be acted upon. 
The learned Judge, however, consider- 
ing himself bound by the decision 
of this Court in Badri Choudhury y* 
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Emperor (l) held that such use of the 
notes of the witnesses” statements in 
Police diaries was not warranted by law 
and apparently rejected the Police state* 
ment, and, in consequence, believed the 
evidence at the trial. Now so far as 
Jogeswar is concerned, no question ari- 
ses. He admitted that he did not make 
the statement to the Police that he had 
seen the accused that evening. Mahabir 
Dubey maintained that he did and the 
Sub-Inspector contradicted him. Why 
should this not be evidence? Apparently 
the learned Judicial Commissioner is re- 
ferring to the observation by one of the 
learned Judges who decided that case (an 
observation which on the facts found 
must be regarded as obiter, because on 
the facts no question of the construction 
of S. 162 of the Criminal P. C. arose) 
that only a part of the recorded state- 
ment can be used and that 

it is not permissible to use the recorded state- 
ment as a whole to show that the witness did 
aot say something to the Investigating Officer. 

To construe S. 162 of the Criminal 
P. C. as meaning that while any part of 
the statement of a witness to the Police 
may be used to contradict him, yet if 
the contradiction consists in this that a 
statement made at the trial was not 
made in any part of the statement to 
the Police, such a contradiction cannot 
be proved, seems to be an artificial con- 
struction. I am unable to adopt it, 
and with respect, I must dissent from 
that view. I can find nothing in the 
language of S. 162 which would lead to 
such a conclusion. I would, therefore, 
hold that the evidence of the Sub-Inspec- 
tor with regard to these witnesses is 
relevant and on the strength of that 
evidence I would discard their evidence 
in Court. 

There remains, therefore, only the evi- 
dence of Munshi and Bhajan. (His 
Lordship then criticised the evidence of 
these two witnesses and held that 
they were unreliable). I fail, there- 
fore, to find the evidence which 
can be safely acted upon to show 
even that these two persons were seen in 
the neighbourhood of the plaoq of occur- 
rence shortly after the murder. (His Lord- 
ship then discussed the. question whether 
there was motive and found that there 
was none). 

A. I. R. 1926 Patna. 20=90 1.0. 874=6 

P. li. T. 620. 
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On the whole, therefore, I feel convin- 
ced that in this case the evidence fall^ 
far short of proof to justify the convic- 
tion of the appellants. I would, there- 
fore, allow the appeal and set aside the 
conviction and sentence and direct that 
the appellants be acquitted and set at 
liberty. 

Foster, J.— I agree, 

Conviction set aside, 
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Das and Adami, JJ. 

Dhuplal Sahu — Defendant — Appellant. 

V. 

Bhelch a Mah to — Plaintiff — Respondent . 

Appeal No. 669 of 1923, Decided on 
14th May 1926, from the appellate decree 
of Sub-J.,Palamau, D/- 17th May 1923. 

Chota Nagpur Tenancy Act (Amended 1920), 
S. 139 A— Suit for declaration as occupancy 
tenant and for possession Is barred, 

A suit based on the allegation that the 
tifi had an occupancy right in the land but had 
been dispossessed by the defendant, whom the 
landlord set up as a tenant in order to get rid of 
the plaintiff, is clearly barred by the provisions 
of S. 139 A, and the case is not excluded from the 
operation of S. 189 A by the mere fact that a 
declaration as to his occupancy status was 
asked for in the suit. [P. 864, C, Ij 

D, P. Sinha — for Appellant. 

Jadubans Sahay — for Respondent. 

Adami, J. — In the suit giving rise to 
this second appeal the plaintiff sought to 
recover possession of a certain holding on 
the ground that he has been dispossessed 
by the defendant who had been put in 
possession of the holding by the landlord. 
He also asked for a declaration that he 
had right of occupancy in the holding. 
In the trial Court the question was con- 
sidered whether under the provisions of 
S. 139 A the suit could lie in a civil 
Court. The Munsif decided that it could, 
because it was not merely a suit under 
S. 139, snb-S. 5, but was a suit for a 
declaration of the plaintiff's title as an 
occupancy raiyat. Therefore the Munsif 
held that the suit would lie in the civil 
Court, it not being a suit exclusively of 
the nature mentioned in sub-S. 5 of 
S. 139 and therefore 8. 139 A would not 
apply. In the appellate Court this 
question does not s^m to have been 
raised. Before us the question was 
raised again and it was contended that 
no suit would lie in the civil Court. 
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Sfagpur Tenancy Act in 1920 and was 
extended to the District of Palamau in 
which the land in dispute lies, in 1920* 
Therefore it was in force at the time the 
present suit was instituted. Under that 
section the civil Courts are precluded 
from entertaining any suit 

concerning any matter in respect of which an 
application is cognizable by the Deputy Com- 
missioner under S. 139. 

Under 8. 139, sub-S. 5, as it stood at 
the time of the institution of the suit, it 
was provided that all applications to 
recover the occupancy or possession of 
any land from which a tenant has been 
unlawfully ejected by the landlord or 
any person claiming under or through 
the landlord would only be brought 
before the Court of the Deputy Commis- 
sioner. Therefore it would seem that 
the present suit which was based on the 
allegation that the plaintiff had an 
occupancy right in the land but had been 
dispossessed by the defendant, whom the 
landlord set up as a tenant in order to 
get rid of the plaintiff, would seem 
to be clearly barred by the provisions of 
S. 139 A. 

It is argued, however, that, since 
in the plaint a dediaration was asked 
of the plaintiff's title as an occupancy 
raiyat, the suit was not merely a suit of 
the nature mentioned in S. 139, sub-S. 5, 
but involved a question of title, so the 
provisions of S. 139 A would not apply. 
As a matter of fact the point whether 
the plaintiff had an occupancy right or 
not in this land was merely a point in 
the evidence. It was not necessary 
really to ask for that relief ; for in order 
to recover possession the plaintiff would 
have to show that he was an occupancy 
raiyat. In my opinion the case is not 
excluded from the operation of 8. 139 A 
by the mere fact that the declaration 
was asked for. 

I would hold that this suit was in fact 
barred under the provisions of 8. 139 A, 
ahd 8. 139, sub-S. 5, of the Chota Nagpur 
Tenancy Act and that the plaint should 
have been filed in the Court of the 
Deputy Commissioner. I would there- 
fore allow the appeal with costs, and 
dismiss the plaintiff's suit with costs in 
all the Courts. 

Dftf, J .—I agree. 

Appeal alloxoed. 


Dawson-Miller, 0. J.. and Poster, J. 
Dangal Ram — Defendant — Appellant. 

V. 

Jaimangal Saran and another — Plain- 
tiffs — Respondents. 

Appeal No. 1212 of 1923, Decided on 
6th May 1926, from the appellate decree 
of Addl. Sub-J.. Shahabad, D/- 11-9-1923. 

ijt (a) Hindu Law — Family settlement — Property 
not partttionable’ without Incon/venlence — One 
party should take compensation from the other 
for his share — Legal necessity need not he proved. 

Where the transaction was really one in the 
nature of a family arrangement and both the 
brothers were entitled to a half share in the 
house and for that purpose to haye it partitioned 
by metes and bounds, but the house could not 
be partitioned in equal shares without a great 
inconvenience : 

Held, that the only other course to adopt was 
that one party should take compensation for his 
share from the other and that it is not neces- 
sary, in order to support a transaction of that 
sort, to show that there was any actual legal 
necessity for such a course, but that it must be 
made out by the party challenging the trans- 
action that the course adopted was so detri- 
mental to the interests of those who are interes- 
ted as minors that it would be inequitable to 
allow the transactions to stand, [P. 366, C, 1] 
(b) Hindu Law — Family settlement Is method 
of enjoying ancestral property hy parties — Bhid- 
tng nature^Doctrine of legal benefit applies (Per 
Foster, J.), 

A family settlement is inter alia an arrange- 
ment by which the method of enjoying the 
ancestral property comes to bo settled between 
the parties and to family arrangments great 
importance is attached by the Courts. In the 
absence of proof of mistake, inequality of posi- 
tion, undue influence, coercion, or like ground, a 
partition or family arrangement made in settle- 
ment of the disputed or doubtful claim is a valid 
and binding arrangement which the parties 
.thereto cannot deny, ignore or resile from ; and 
this principle is applicable whore some of the 
members of the family are minors, or where the 
settlement has been efleoted by a qualified owner 
whose acts in this respect will bind the rever 
sioner ; 34 C. L. J, 323 and 23 C. W, N, 118, Foil 
The doctrine of legal benefit is applicable, 
though at the same time the Court should not 
be disposed to scan with too much nicety the 
quantum of consideration in case of family 
settlement The legal justification of the trans- 
action should be tested on much wider grounds 
in the oases where there is a family arrangement 
in existence. [p, 867, C. 1, 2] 

D, N, Verma — for Appellant. 

B. N. Hitter — for Respondents. 
Dawson-Miller, C. J . — This is an 
appeal on behalf of the Defendant No. 6 
from a decree of the Additional ' Subordi- 
nate Judge of Shahabad reversing a 
decision of the Munsif of. Arrah. The 
suit was instituted on behalf of two 
brothers, the sons of Kishun Ghand, who 
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are minors, in order to recover back from 
the defendant Haricharan, their father’s 
brother, and from the present appellant, 
their share in a house situated in Arrah 
town. It appears that Hiricharan, the 
Defendant No. 1, and Kishun Ohand, his 
brother, the Defendant No. ‘i, were at 
one time joint in estate, but the only 
joint property which they held was the 
house in question in Arrah town which 
had previously belonged to their father. 
The evidence shows, and it is not dispu- 
ted, that these two brothers were by no 
means on friendly terms. They had 
separated in estate, but the house had 
not been divided by metes and bounds. 
The younger brother Kishun Chand and 
four sons who were also living with him 
in the same house. Kishun Chand and 
his brother being upon the terms which 
I have described, difficulties arose both 
as to the payment of rent and as to the 
payment of the municipal taxes and as 
to the carrying out of repairs to the 
house, the result being that the property 
was likely to depreciate in value owing 
to dilapidation without any repairs being 
carried out, and there was a further source 
of danger that in the strained relationship 
which existed between these two brothers 
no rent at all might be paid and the house 
might be sold up under arent decree. 

In these circumstances it was obvi- 
ously necessary that some sort of arrange- 
ment should be made so that each 
brother should have a separate ixirtion 
of the house divided by metes and bounds 
for which he alone would bo responsible. 
When I say each brother, I include with 
Kishun Chand his sons, because Hari- 
charan was entitled to one-half and 
Kishun Chand and his sons were entitled 
to the other. Now it so happened that 
the house, which apparently was not a 
very large one, was practically incapable 
of division into two equal parts and the 
question which then arose was what sort 
of arrangement should be come to. 
There can be no doubt that if it were a 
question of partition by metes and 
tounds, and if it was found that the pro- 
perty was of such a natui:e that it could 
not be conveniently partitioned into 
equal shares, then the proper course 
would be that one party or the other 
should in lieu of his half share receive 
oompensation from the other oo*sharer. 
Now that is in effect what actually 
happened in this ease. 
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The younger brother, Kishun Chand, 
in lieu of his moiety of the house, took 
from Haricharan a sum of Es. 1,000 in 
satisfaction of his share and gave up the 
entire house to Haricharan. It is not} 
contended that the sum of Bs. 1,000 was 
not adequate for the half interest in the 
house. There is no dispute about that. 
When Haricharan got possession, he, 
according to his case, although there is 
no direct finding upon this matter, effec- 
ted some improvements in the house 
thereby increasing its value. He also 
sold to the Defendant No. 5, the present 
appellant, certain rooms in the house 
and so matters continued for some time 
until the present suit was instituted on 
the 29th Eebruary 1922 by Jaimangal 
and Ajodhya Prasad, the two minor sons 
of Kishun Ohand, claiming to recover 
back their one-fifth share in the house on 
the ground that the transfer by their 
father to Haricharan was not for their 
benefit and was not justified by any legal 
necessity and was not in fact binding 
upon them. 

The learned Munsif before whom the 
case came for trial considered that the 
arrangement which is now in question in 
the suit had been brought about with 
the help of the punches and might be 
looked upon as a partition between the 
two brothers. He also found that it 
was not practicable to partition the 
house as there was not room for two 
exit doors, one for each party. It was 
also stated in the evideoce, according to 
the Munsif, that the transaction was one 
which arose out of a desire for partition. 
The actual transfer by Kishun Ohand to 
Haricharan was made by a sale-deed, but 
the learned Munsif considered that this 
was in fact tantamount to a partition. 
He found also that the transaction was 
for the benefit of both parties concerned 
including the plaintiffs and he dis* 
missed the plaintiffs’ suit. 

On appeal the learned Subordinate 
Judge, although ha does not question 
the facts found by the Munsif in so far 
as they were pure findings of fact and 
not inferences, dealt with the question 
purely from one point of view, namely,, 
whether in fact Kishun Chand, the 
father of the plaintiffs, acting on their 
behalf in the transaction which 1 have 
mentioned, had done something which 
was really for the benefit of the plain* 
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fciffs, then minors, and the conclusions 
he came to was that Kishun Chand had 
not done the best he could have done in 
the circumstances and, therefore, he 
thought that he had not acted like a 
prudent guardian in selling away this 
house, which was the only ancestral pro- 
perty remaining in the family, merely in 
order to avoid family quarrels. 

Now, perhaps, I ought to point out that 
the learned Subordinate Judge appears to 
accept the view presented by certain of 
the witnesses that without disposing of 
the property there did not appear to be 
any way of escape from the daily quarrels 
that took place between the brothers, 
and in order to put an end to what was 
an intolerable state of affairs involving 
almost certain deterioration to the pro- 
perty, it was agreed that the elder 
brother should purchase the house paying 
adequate remuneration to the others for 
their share. With great respect to the 
learned Subordinate Judge it appears to 
me that he entirely failed to take into 
consideration the fact, which to my mind 
was the essential element in this case, 
namely, that this is not an ordinary 
case of transfer of property by the karta 
of the family involving the interest of 
the minors who, not being of age, were 
unable to give their consent. Had that 
been so and had the transferee failed to 
show that there was either any justify- 
ing necessity of the sale or any benefit to 
the estate then no doubt the minors 
might have had the sale set aside but 
that was not really the transaction in 
this case. The transaction was really one 
in the nature of a family arrangement, 
and further it was one certainly in the 
nature of a partition. Both these 
brothers were entitled to a half share in 
the house and for that purpose to have it 
partitioned by metes and bounds ; but it 
having been found that, in the circuin- 
stances, the house could not be parti- 
tioned in equalshares without a great deal 
of inconvenience, the only other course 
to adopt was that one party should take 
compensation for his share from the 
other. In such circumstances it seems to 
me that it is not necessary, in order to 
support a transaction of that sort, to 
show that there was any actual legal 
necessity for- such a course. On the 
other hand, it seems to me that it must 
be made out that the course adopted was 
so detrimental to the interests of those 
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who are interested as minors .that it 
would be inequitable to allow the trans- 
actions to sfcand. Undoubtedly to my 
mind a partition in the circumstances 
was the proper thing. If that partition 
could not be effected in the ordinary way 
by dividing up the house by metes and 
bounds then the only other course . to 
adopt was that which was in fact taken 
on the advise of the punches. For these 
reasons, although the learned Subordi- 
nate Judge has arrived at a conclusion 
that it is not sufficiently proved that the 
course adopted was the best in the inter- 
ests of the minors, still I think that the 
transaction in the particular circum- 
stances of the case, is unassailable and 
the decision must be set aside and the 
decree of the Munsif restored. The ap- 
pellants are entitled to their coats here 
and in the lower appellate Court. 

Foster, J. — I It appears to 

me also that the legal justification of the 
sale made by the plaintiffs- respondents* 
father Kishun Ohand has been measured 
by too narrow a standard. The actual 
conclusion of the learned Subordinate 
Judge in the Court of appeal has been 
that the transaction was not for the 
benefit of the minors, nor was it a pru- 
dent measure. Judged by itself, this 
would at first sight appear to be a final 
finding of fact although, even so, the 
judgment would bo open to the criticism 
that after quoting the case of Hanooman 
Persaud Pandey v. Baboo Moonraj Roon* 
toeree (l) it would have been a more 
satisfactory discussion of the case if the 
Court had contemplated the question 
where there were damages to be averted 
by the sale. 

However, as I have said, it appears to 
me that the case can and should be dis- 
cussed on a much wider legal ground. We 
can take it that the sale of the moiety 
of the house, made by the Defendants 
Nos. 2 and 3, Kishun Chand and his elder 
son Nathuni Lai, was for a fair price. 
There is no doubt of this and it has not 
been disputed. We know that the price 
was settled by the punches appointed to 
settle the dispute between the parties in 
this matter. We also know that there 
were constant quarrels, and that those 
quarrels were such as would necessarily 
arise between two people who were not 
disposed to take the same view as to their 

(1) [1856] 6 M. I. A. 393=18 “w 7 R. 81=2 
Suther 29==! Sar. 562 (P. G.). 
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^njoymenti of a common properfcy. The 
two brothers were certainly beset with 
•diflBoultiea as to the mode of enjoyment 
of their patrimony. They had already 
separated, but the house was still un- 
divided. They each had a right to parti- 
tion arising out of their legal status. 
Had they gone to Court, what would have 
happened ? There is no doubt that their 
right of partition would have been de- 
clared ; but it appears to me extremely 
likely that the provisions of Act IV of 
1893 would have been invoked. In S. 2 
powers are given to a Court to order 
sale instead of division in partition suits 
where the nature of the property to which 
the suit relates makes the division un- 
reasonable or inconvenient ; and in S. 3 
facilities are given to a share-holder in the 
property to acquire the property at a valu-' 
ation by way of sale. The order so made 
will have under S. 8 the force of a decree. 

It may be noted that this method of 
dealing with the property is treated as a 
substitute for partition “whenever a 
decree for partition might have been 
made, it appears to the Court . . 

So perhaps the procedure may not 
amount precisely to a partition. In view 
of the facts proved in this particular case, 
the transaction may be regarded as a 
family settlement. A family settlement is 
(inter alia) an arrangement by which the 
method of enjoying the ancestral property 
comes to bo settled between the parties. 
We know that to family arrangements 
great importance is attached by the Courts. 

Now reverting to the findings of fact, 
I have already mentioned that the price 
was a fair one ; and I also mentioned 
that though in the plaint there is a 
suggestion of a fraudulent and collusive 
transaction, yet in the judgments show- 
ing upon what lines the contest between 
the parties proceeded there is no sugges- 
tion of fraud or coercion or misrepresen- 
tation or undue influence or mutual 
mistake. If, therefore, the transaction 
was a partition or a family arrangement 
(whichever we may choose to call it), 
then it would seem that the case of 
Kusum Kumari Dasi v. Dasarathi 
Sinha (2) will be applicable. The rule 
there is very clearly stated, that in the 
absence of proof of mistake, inequality of 
position, undue influence, coercion, or 
like ground, a partition or family ar- 
rangement made in settlement of the 

(2) [X921] 84 0. L. J. 323=67 I. 0. 210. 
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disputed or doubtful claim is a valid and 
binding ar angement which the parties 
thereto cannot deny, ignore or resile 
from ; and this principle is applicable 
where some of the members of the family 
are minors, or where the settlement has 
been effected by a qualified owner whose 
acts in this respect will bind the rever- 
sioner. 

The question might arise whether the 
equities of parties in case of a family 
settlement are identical with the equities 
in a question of legal necessity, having 
regard tq the elaborate discussion of the 
legal weight of a family settlement in 
the judgment of Kermatulla Meah v, 
KeamatuUa Meah (3). In that judgment 
it is suggested that the doctrine of legal 
benefit is applicable, though it is at the 
same time stated that the Court should 
not be disposed to scan with too much 
nicety the quantum of consideration. 
What appears to me, however, to be quite 
clear is the point with which I began, 
namely, that what my Lord has called 
the legal justification of the transaction 
should be tested on much wider grounds 
in the cases where there is a family 
arrangement in existence. If the learned 
Subordinate Judge had taken into his view 
the fact that there was a partition and 
a family arrangement, there can be little 
doubt that his judgment would have been 
more complete and more correct. 

There is only one point to add. It ap- 
pears to me that as tliis family arrange- 
ment has been acted upon by the defen- 
dant Haricharan's act in improving the 
house, and by the sale to the present ap- 
pellant Dangal Bam, the Court should be 
inclined not to upset the existing ar- 
rangement, especially as there is really 
no case made out sufficient to raise the 
apprehension that the respondents have 
been unfairly treated. 

Appea l allowed. 

(3) [1918] 28 C. W. N. 118=49 I. C. 886. 
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Ross AND Kulwant Sahay, JJ. 

Makhru Dusadh — Accused — Appel- 
lant. 

v. 

King-Emperor — Opposite Party. 

Criminal Appeal No. 21 of 1926, De- 
cided on 8th March 1926, from a deci- 
sion of the ^^sst. S. J., Purnea, D/- 23rd 
March 1925. 


Makhru Dusadh v. King-Bmpbror (Ross, J.) 
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Tenal Code, 8s, 380 and 457 — Separate *sen* 
tences under both are bad—PeneU Code, 8, 71. 

Separate sentenoes oannot be passed under 
S. 467 and 8. 380 cf the Indian Penal Code for 
housebreaking followed immediately by theft : 

2 W. R, (Or,) 63 ; 8 W. B, (Cr,) 81 ; 6 W, R. (Cr,) 
i9; 6 W. R, (Cr.) 92 and 6 W. R, (Cr,) 49 ; Foil 

[P. 868, C. 1] 

W, E, Akbari — for the Crown. 

Ro 88,J. — The appellant broke into a 
house at night and stole a box and was 
caught in the act. He has been con- 
victed under Ss. 457 and 380 of the 
Indian Penal Code and has been sen- 
tenced to consecutive term of three 
years* rigorous imprisonment under each 
of these sections. It has been repeatedly 
held that separate sentences cannot be 
passed under S. 457 and S. 380 of the 
Indian Penal Code : see Queen v. Tonao- 
koch (l), Queen v. Sahrae (2), Jogeen v. 
Noho (3), Mussahur Dusadh In re (4) and 
Queen v. Chytun Boura (5), where their 
Lordships observed * 

The point has been frequently ruled. A 
prisoner convioted of house-breaking followed 
immediately by theft would be punished under 
8. 467 of the Indian Penal Code only. 

The result is that the sentence of three 
years’ rigorous imprisonment passed under 
S. 380 must be set aside. The sentence 
under S. 457, Penal Code, will stand. 

Kulwant Sahay, J — I agree. 

Appeal allowed. 

(1) [1866] 2 W. B. Cr. 68. 

(2) [1867] 8 W. B. Cr. 31. 

(8) [1866] 6 W. R. Cr. 49. 

h) [1866] 6 W. B. Cr. 92. 

(6) [1866] 6 W. B. Cr. 49. 
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Boss AND Kulwant Sahay, JJ. 

Ambika Singh — Accused — Applicant. 

V, 

King-Empero ) — Opposite Party. 

Criminal Bevision No. 526 of 1925, 
Decided on 27th January 1926, jfrom an 
order of the Ist Mag., Patna, D/- 29th 
October 1925, 

Criminal P, C,, S, 196 — Magistrate dismissing 
a false complaint cannot proceed against com- 
plainant under 8 , 211, Penal Code, 

Where a false complaint is lodged and dismis- 
sed, the Magistrate dismissing the complaint is 
not competent to proceed against the complainant 
under 8. 211, Penal Code. He should make a 
complaint under B. 196, Criminal P. 0.. 

*[P. 868. C. 2] 
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S. M, Naim — for Petitioner. 

H, L. Nandkeolyar—toi the Crown. 

Kulwant Sahay, J. — The petitioner 
lodged a first information before the 
police at Ghosi on the 12th of July* 1925, 
charging certain persons with an offence 
under S. 302 of the Indian Penal Code. 
Before the police submitted a report, the 
petitioner filed a petition before the Sub- 
divisional Magistrate of Jehanabad on the 
17th of July 1925, praying fora local en- 
quiry into the case by the Sub- divisional 
Officer. The Sub-divisional Magistrate 
treated this application as a complaint 
and proceeded to examine' the petitioner 
on oath. In the meantime the police 
submitted a final report stating that the 
case was a false one and prayed for the 
prosecution of the petitioner under 8. 211 
of the Indian Penal Code. On the 13th 
of August 1925, the Sub-divisional Magis- 
trate, on receipt of the police report, 
summoned the petitioner under S. 182 
of the Indian Penal Code and treated the 
complaint of the petitioner as a counter- 
case which he proposed to take up after 
the disposal of the case under 8. 182. On 
the 24th of August, 1925, the petitioner 
prayed that he should be given an oppor- 
tunity of proving his case before he was 
tried for an offence under 8. 182 ; but the 
learned Sub divisional Magistrate rejec- 
ted the application, and also dismissed 
the petition of complaint under S. 203 
of the Code of Criminal Procedure. On 
the 2l8t of September, 1925, the learned 
Sub-divisional Magistrate converted the 
trial of the petitioner under S, 182 into 
an enquiry before commitment for an 
offence under S, 211 read with S. 302 of 
the Indian Penal Code, and he has com- 
mitted the petitioner to the Sessions 
Court for trial. 

It is clear that the proceedings in this 
case have been without jurisdiction. The 
Sub-divisional Magistrate could not him- 
self enquire into the case under S. 211 
read with S, 302, Indian Penal Code, 
The proper procedure to adopt was to make 
a complaint under S. 195 of the Code of 
Criminal Procedure. The provisions ol 
S. 195 not having been complied with, the 
order of commitment is clearly without 
jurisdiction and must be set aside and 
the commitment quashed. 

Rose, J. — I agree. 

Order set aside. 
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Kamakhya Narain Singh — Plaintiff — 
Appellant. 

V. 

Jawahir Kham and others — Defendants 
— Respondents. 

First Appeal No. 163 of 1922, Decided 
on 11th March 1926, from the decision 
of the Addl. Sub.-J., Hazaribagh, D/- 
18th April 1922. 

(а) Chota Nagpur Tenancy Act^ 8s. 258 and 84 
(3 ) — Record of Rights recording a tenure to be non- 
resumable^SuU declare that tenure Is r^s um~ 
able is not barred. 

Section 258 does not bar a suit for declaring that 
a particular tenure recorded to be non-resumable 
in the Rsoord of Rights is resumable ; S. 84 (3) 
creates a statutory presumption in favour of 
the correctness of the finally published record, 
but implies the right to bring a suit averring 
the contrary. [P 374 0 21 

(б) Chota Nagpur Tenancy Act (6 of 1908) 8. 83 
— 8cope. 

Any order passed under S. 83 relates to the 
draft record only. [P 374 0 2] 

(c) Land tenure — Jagir — Bamgarh Raj — Main- 
tenance grants and jagirs are resumable on 
failure of ItrmaX male descendants — Jagodlh 
tenure is such jagir tenure under Ramgarh and 
2s likewise resumable. 

Maintenance grants in Ramgarh and Chota 
Nagpur, like jagirs, are resumable on failure of 
the lineal male descendants of the grantee. 

The holders of the Jagodih tenure have the 
status of dependent talukdars holding under the 
Ramgarh Raj and are to be considered as lease- 
holders only within S. 7 of Regulation 8 of 1793, 
The tenure is a jagir tenure held under the Eam- 
garh Estate and is resumable on failure of the 
lineal male descendants of the grantee and it is 
not a shamilat or shikmi tenure in the sense in 
which those terms are used by the Revenue Officer 
in the Record of Rights published in 1914. 

[P 372 0 2, P 373 C 1, P 374 G 2] 
{d) Evidence Act, 8. 102-^Samlndar and ten- 
ant — Record of Rights recording tenants as owners 
of non-resumable tenure — Burden Is on zamlndar 
to prove that the tenure is resumable. 

Where the defendants, the tenure holders, are 
recorded in the Record of Rights as holdiog land 
within the ambit of the Zimindari of the plain- 
tiff and that he was paying revenue for the same, 
the onus of showing the nature of their title is 
upon the tenure holders and upon a failure to 
show that they had had a tenancy therein the 
plaintiff is entitled to resume. But if it is re- 
corded that the defendapts were owners of a nou- 
resumable tenure the onus is shifted upon the 
plaintiff to rebut the presumption created by the 
Record of Rights. [P 375 C 2, P 376 C 1] 

L, P. Pugh, /S. S’. Ahmad and S. M. 
Mulltck — for Appellant. 

S. Imam, C, S. Bannerji and S. N. 
Palit — for Respondents. 
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Dawson-Miller, C. J.—'The plaintiff^ a 
minor, is the proprietor of the Ramgarh 
Raj suing through the manager of bis 
estate which is under the management of 
the Court of Wards. He instituted the 
suit out of which this appeal arises claim* 
ing a declaration that the tenure ordinari- 
ly called Jagodih Lat consisting at present 
of 41 villages is an ordinary jagir within 
his zamindari and is resumable on failure 
of the direct male line of the grantee 
and that the entries in the Record of 
Rights, finally published in 1914, desorib* 
ing it as a shamilat or shikmi taluk and 
non-resumable are incorrect. The de* 
fendants are the present holders of the 
tenure and others claiming through them. 

The villages comprised in Jagodih Lat 
form part of Pargana Ohai, and this, 
together with many other Parganas, was 
settled with the plaintiff's ancestor, 
Raja Maninath Singh of Ramgarh, by 
the Permanent Settlement, and it can 
no longer he disputed that Jagodih is 
comprised within the plaintiff’s zamin- 
dari. 

It is the plaintiff’s case that under the 
Moghul Emperors and for some centuries 
before the British acquired the Diwani 
of Bengal, Bihar and Orissa in 1765, the 
Rajas of Ramgarh were the paramount 
chiefs of a large tract of hilly country 
north of Hazaribagh including Ramgarh, 
Chai and Champa and many other par- 
ganas a number of which were held under 
them by petty chiefs under service 
tenures, or jagirs, granted originally for 
life, but which subsequently, by custom 
became descendible in the direct male 
line of the grantee, being defeasible on 
failure of his lineal male descendants 
and that Jagodih was a tenure of this 
nature. He further relies upon the 
Permanent Settlement made by the East 
India Company with his ancestor, Raja 
Maninath Singh, and the effect of the 
Settlement Regulations. In addition he 
contends that the question now agitated 
was decided in a suit between the an- 
cestors of the parties in 1793 and oannotr 
again he re-opened. 

The defendants, on the other hand, 
contend that the Jagodih Chiefs were 
independent talukdars paying not rent 
to the Ramgarh Raja as their overlord, 
but revenue through him to the Moghul 
Emperor, and that had they been so 
minded, they could have obtained a Set- 
tlement direct from the East India Com* 
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pany under bhe provisions of the Settle* 
ment Begulaliions and in particular Be* 
gulation VIII of 1793, but that, notwith- 
standing this omission, and the fact that 
Jagodih was comprised in the Settlement 
with the plaintiff’s ancestor as part of 
the Bamgarh Kaj, they ought not to be 
treated as lease’holders holding under* 
the Baja of Bamgarh, but as talukdars 
still paying their revenue through him, 
and that their estate is not resumable 
by the Bamgarh Baja in any event. 
They further contend that the villages, 
in question were their ancestral nankar 
villages, that is revenue free, in which 
they hold absolute proprietary rights. 

During the recent Survey and Settle- 
ment operations in the Hazaribagh Dis- 
trict, the Settlement Officer directed the 
Jagodih tenure to be recorded in the 
khewats as a sharnilat taluk held under 
the Bamgarh Baj and as non-resumable, 
and it was so recorded in the Beoord of 
Bights finally published in 1914. The 
plaintiff accordingly instituted the pres- 
ent suit in 1920, before the Additional 
Subordinate Judge of Hazaribagh claim- 
ing the declaration already mentioned. 
The learned Judge dismissed the 'suit 
and the plaintiff has preferred this 
appeal. 

Two main questions arise for con- 
sideration. The first concerns the rela- 
tionship existing between the Bamgarh 
Baja and the holder of Jagodih before 
the Permanent Settlement ; and the 
second is what effect, if any, the Perma- 
nent Settlement had upon the relationship 
previously existing between the parties. 
The plaintiff's case is that for many 
years before the Permanent Settlement, 
the Bamgarh Bajas were in possession of 
Jagodih and the other parganas of Chai 
and Champa, but from time to time 
granted jagirs of these parganas, or of 
certain villages therein, to the Ghai 
Chiefs whom they had reduced to sub- 
jection, and certain documepts purport- 
ing to show such grants have been ten- 
dered in evidence. These documents are 
challenged by the defendants either as 
spurious or inadmissible. 

It is hardly surprising that after a 
lapse of about a century and a half direct 
and conclusive documentary evidence of 
the grants under which the defendants' 
ancestors held should be difficult to 
obtain, and it has been necessary to in- 
vestigate a number of official reports and 


records of contemporary transactions in 
order to ascertain the relationship exist- 
ing between the Bamgarh Bajas and those 
who held interests under them in their 
zamindari. (The judgment then set out the 
history of Bamgarh, Jagohih and other 
Chai Parganas from ‘1585 and continued). 
Prom 1764 onwards the Settlement of 
Jagodih and the other Chai Parganas 
was always made with the Bajas of Bam- 
garh although the Chai Chiefs made 
efforts to have their independence re- 
cognized. The first document produced 
in support of this part of the case is 
Ex. 23 a Settlement of Jagodih and other 
Paraganas with* Baja Mukund Singh for 
the year 1878 P. (1771 A. D.) at a jama 
of Bs. 9,001 after deducting nankar inam. 
The next (Ex. 24) is a Sottlemebt with 
Baji Mukund Singh for three years, 1179 
to 1181 P. (1772-1774 A. D.) at a jama 
of Bs. 21,000. The next Settlement was 
for five years 1181 to 1185 P. with Baja 
Te] Singh at a consolidated jama of 
Bs. 30,000 ; and finally wo have the 
Decennial Settlement with Baja Mani- 
nath for the years 1197 to 1206 P. at an 
annual jama of Bs. 40,001 reduced by 
deduction of sayer and expenses to a net 
annual jama of Bs. 28,100. This was 
further reduced by an order of the Board 
of Bevenue in 1792 by certain allow- 
ances for excise, markets, etc., to Bupees 
26,587. This Settlement includes, inter 
alia, Pargana Chai which embraces 
Jagodih, Bampur, Paroria, Danarh and 
Itkhori. The settlement which was 
afterwards made permanent provides : 
** You shall not without the order of the 
Hazur resume Devotar, Brammhotar 
Mahotar Aimas, Madatmash of pirs and 
faqirs, orchard land, lakhraj, tanks and 
istamrari villages without obtaining 
order from the Hazur, nor are you to 
make fresh Settlement of the same 
unless you get a sanad from the Hazur 
to do so. You shall raise in time usual 
earthwork within your boundary limits. 
In case of negligence on your part you 
shall be liable for the loss accruing 
therefrom ; you shall guard and watch 
over the higWays within your bound- 
aries carefully so as to enable travellers 
and passers-by to journey over them 
peacefully and safely. You will not 
harbour thieves and robbers within yoqr 
jurisdiction. If peradventure anybody's 
property be stolen or robbed, you will 
conformably with criminal regulation 
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search for and produoo the thieves and robbers 
with the property. 

Prom.this it will be seen that the 
grantee became responsible to Govern- 
ment for keeping the peace within the 
zamindari, a task previously carried out 
with the assistance of the jagirdars hold- 
ing under the Raj whose sanads generally 
provide that they should maintain a 
certain number of armed men. 

It appears from the documentary evi- 
dence in the case and from Mr.Sif ton’s Set- 
tlement Report (pagerf 86 and 87) that the 
question of resuming the jagirs was raised 
at the time of the Decennial Settlement. 
Mr. Leslie, the Collector, complained to 
the Board that the value of the Ram- 
garh Estate was greatly reduced by the 
alienation of most of 'the lands in jagir 
and recommended resumption on the 
death of the existing incumbent on the 
ground that the services for which the 
jagirs were assigned were no longer re- 
required, At the same time he pointed out 
that the custom of the devolution of the 
jagirs from father to son had become so 
established that he feared any sudden in- 
novation would bo attended with bad 
eonsequences. I have already referred 
to this letter of July 1788 in which he 
included Lai Khan of Jagodih as one of 
jagirdars of Ramgarh. In the later cor- 
respondence in ‘1792, after referring to 
the kamil jama, Mr. Leslie states that it 
had been thought expedient to require 
the jagirdars to pay a certain annual re- 
Tenue in lieu of maintaining the people 
specified in their sanad, a measure which 
caused considerable discontent at first 
and the proportion of the kamil jama 
which they should pay was not finally 
determined until the time of Mr. Dallas 
who fixed it at 6 annas in the rupee on 
the kamil jama. 

This measure, howevei-j had nob 
proved satisfactory as this rate of 
payment although easy in some cases 
was intolerable in others and the zamin- 
dar had been obliged to grant reductions 
in his Mufassil Settlement to several 
people whose revenue was excessive. He 
further states that the jagirdars had in 
many cases fallen into arrears, as their 
lands had not been cultivated, and they 
had taken up the position that they were 
independent of the zamindar and could 
not be dispossessed. He makes certain 
suggestions for alleviating the situation, 
a.nd, in the event of the Board not ap- 


proving his proposals, he asks for a de** 
termination on the point whether the 
zamindar has the right to resume the 
jagir incase the jaglrdar falls into arrears 
and secondly, whether on the death of 
the jagirdar his heirs have the right to 
get possession on the same terms, or 
whether the zamindar may resume the 
land and increase the rent or levy a fine 
for renewal. The Board replied that 
they conceived it optional with the za- 
mindar to resume such of these tenures 
as they might think proper either upon 
the death of the present incumbent or 
upon their being unable to discharge the 
revenue assessed on their lands and. after 
resumption fix such assessment as they 
might think proper under the general 
regulations. From that time onwards 
the jagirs in Ramgirh ha^e come to be 
regarded as resumable, but by the custom 
in the family established and supported 
by legal decision the zamindar cannot 
resume except upon failure of the lineal 
male line of the grantee. 

I may now turn to the documents 
relied on by the plaintiff as showing that 
the Jagodih Rajas held their lands under 
a jagir tenure from Ramgarh. The plain- 
tiffs’ case is that the Ramgarh Rajas were 
the paramount chiefs of that part of the 
country for centuries before the advent 
of •British rule. He further contends 
that although Ramgarh may have lost its 
dominion over Jagodih from time to time 
during the disturbed period iu the first 
half of the eighteenth century, neverthe- 
less from 1763 onwards they were always 
masters of the country, and in fact from 
about that time they retained possession, 
and by way of maintenance, and in re- 
turn for certain services, the nature of 
which is nob very clear but probably in- 
cluded the maintenance of certain armed 
men, they made grants of a *few villages 
in their Parganas to the Ohai Chiefs in- 
cluding Jagodih. (The judgment then 
discussed the several documents relevant 
to the case and while dealing with the 
suit of 1793 continued). It was contended 
on behalf of the respondents that the silit 
of 1793 did not include a claim for the 
proprietary interest in the villages of 
which the plaintiffs in that suit were 
already in possession, but I think it mdst 
be taken on a perusal of the record of 
the suit that the Jagodih 'Rajas were 
claiming proprietary rights over the 
whole of their Parganas of which accord- 
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ing to their case they had been deprived. 
They state in their plaint : “Raja Mani* 
nath Singh of Ramgarh *is in possession 
of the milkiat and *malguzari Rs. 6,501 
besides the zirats which is our own jama 
of five mahals.” They were claiming 
apparently the whole of that which was 
lost which was their milkiat right ; 
and had they proved that they were 
entitled as proprietors, even to the 
villages which they still held* and not 
as jagirdars I think that they would have 
been entitled to a declaration as to that 
part of the property. Evidence was 
called on both sides as to the terms on 
which they held these villages. It was 
their case that the rent was collected 
during the time of Mr. Dallas under 
some sort of parwana granted by him and 
that they were' paying as proprietors, but 
a body of evidence was called on behalf 
of the Raja of Ramgarh including that of 
Daryao Singh the sazawal sent by Mr. 
Dallas to collect the rent, to show that} 
he collected the rent from them as jagir- 
dars in the same* way as he collected it 
from the other jagirdars and credited it 
to the revenue payable by Ramgarh. 
There seems to have been no object in 
calling this evidence unless it were to 
prove that the Jagodih Rajas were hold- 
ing those villages as jagirdars and not as 
proprietors. The Court seems to have 
accepted the evidence for the defendant 
on this question a nd dismissed the whole 
claim on the ground that the plaintiffs 
had been out of possession of the pro- 
prietary right from before 1765. I con- 
sider, therefore, that the present respon- 
dents are precluded by that decision from 
re-opening the question of their proprie- 
tary interest. 

I hold further thao on the evidence be- 
fore us it is amply proved that the Rija 
of Jagodih held the villages at that time 
in his possession under a baiswan or jagir 
grant from Ramgarh. These villages, 
then numbering 21 reduced to 15 after 
the rent suit of 1786, are the nucleus of 
the present 41 villages of the tenure. 
The bond of 1784 the genuineness of 
which is corroborated by the compromise 
in the rent suit of 1786 admits that they 
were jagir villages and the amalnama 
issued by Raja Maninath Singh in 1784 
(Bx. 14) is further corroboration of the 
jagir grant. The Court in the suit in 
1793 seems to have taken the same view. 
Moreover, it is significant that as late as 
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1848 Raja Shibraj Khan, the descendant 
of Lil Khan and ancestor of the present 
respondents, in his petition to ‘Govern- 
ment giving the history of taluka Jagodih 
states : 

The Slid Raja Makand Siagh through his high 
handedness brought the zimindari iu his posses- 
sion and occupation, but left out several villages 
out of the aforesaid mah^l for the maintanauce 
of the dependants of the ancestors of your pati- 
lioner the Raja. 

Maintenance grants in Ramgirh and 
Chota Nagpur like jagirs are resumable 
on failure of the lineal male descendants 
of the grantee. In fact it would appear 
that at all events up ’to recent times no 
grants were ever mide in Ramgarh of a 
larger interest than a tenure descendible 
in the male line. Woodroffe, J., in Bam 
Naraift Singh v. Chota Nagpur Sinking 
Association (1), when discussing the 
nature of mokarrari istamrari leases 
which were first granted in Ramgarh in 
about the year 1864 states • 

Bafora that date there had been no absolute 
transfers in Ricngarh. the nearest approach to 
such transfers being jagirs descendible in the 
male line. 

If my decision on the above points is 
accepted it is unnecessary to consider the 
effect, if any, of the Settlement Regula- 
tions upon the status of the Jagodih 
Rajas, but in case the present suit may 
go to a higher tribunal I propose to 
state my oonolusions upon this question. 

The entry in the Record of Rights to 
the effect that the tenure is not resum- 
able by the Raja of Ramgarh in any 
event can only be justified on the as- 
sumption that the tenure holders have an 
absolute proprietary interest in the land 
and are not lease holders. It is the 
respondents’ case that at the time of 
the Permanent Settlement they were in 
the position of independent talukdars 
and, although they have lost their rights 
with regard to the other villages in the 
taluk, they at all events retain the right 
of independent talukdars with regard to 
the villages which they still possessed at 
the time of the Settlement. This argu- 
ment is bised upon the assumption that 
the suit of 1793 did not include those 
villages. Under the provisions of Re- 
gulation VIII of 1793, as already stated^ 
it is provided by Cl. (4) that the Settle- 
ment, under certain restrictions and 
exceptions therein specified, shall be con- 
cluded with the actual proprietors of 
the soil of whatever denomination whe- 

(1) [1916J A3 Oal. 332=36 I. 0. 321. 
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ther zamindars, talukdars or ohaudharies. 
The fealukdars to be considered the 
acfeual proprietors of the land composing 
their taluks are set out in S. 5 and are 
to be regarded as independent talukdars 
entitled to a separate settlement with 
Government. The distinguishing feature 
of this class is, as I read the section, 
that they have either acquired their 
land from the zamindar or other 
actual proprietor by sale or gift making 
over to them the proprietary rights, or 
have received from Government grants 
of a similar nature directing them to 
pay their revenue through some other 
zamindar and not direct to Government. 
The respondents rely upon the third 
clause of S. 5 and say that they are 
talukdars whose taluks were formed 
before the zamindar or other actual pro- 
prietor of land to whom they now pay 
their revenue or his ancestors suc- 
ceeded to the zamindari and they further 
point to S. 6 which provides that pro- 
prietors of taluks, who now pay the 
public revenue assessed upon their lands 
through a zemindar or other actual pro- 
prietor of land, and whose title-deeds 
contain a clause stipulating that their 
revenue is to be paid through him, shall 
continue to pay their revenue through 
such zamindar or other actual ‘proprietor 
of land as heretofore. Assuming that 
for certain short periods under the 
Mughal Emperors and before the acquisi- 
tion of the Diwani they had Settlement 
of their taluks and were paying revenue 
direct to the treasury or through some 
renter such as Eamdar Khan or some 
other zamindar they lost all rights in 
their zamindari before 1765 when Baja 
Makund Singh finally drove them out ; 
and the Settlement made by the British 
Government took notice only of those 
rights which still subsisted on the 12th 
August 1765. From that date onwards 
they cannot be said to come under the 
provisions of Cl. (6) as they can produce 
no title-deeds containing a clause 
stipulating that their revenue is to be 
paid through Ramgarh or any other pro- 
prietor after that date. Had they wished 
to assert such a right after the property 
was settled with Ramgarh, they should 
have brought a suit to establish such 
right under the provisions of 01. (12) of 
i^egulation Ylll. I am assuming, of 
course, that the villages comprised in 
t^ieir tenures were not included in the 


suit of 1793. Questions having arisen as 
to the time within which such a suit 
could be brought, it was provided by 
Regulation I of 1801, 8. 14, (after recit- 
ing the necessity of fixing a period for 
the institution of such suits) as follows : 

It is hereby required all that talukdars who, 
as the proprietors of the lauds oomposiug their 
taluks, may consider themselves entitled under 
S. 6, Regulation VUI, 1798, or any other part of 
that regulation to be separated from the zamin- 
dars to which their taluks are attached, shall 
prefer a written application to the Collector of 
the zillah iu whi^ their taluks may be situated, 
for the soparatioii^hereof, within one year from the 
date of this Regulation, under penalty of forfeit- 
ing all title to separation under Regulation VIII, 
1793, if they sWl omit to apply as directed 
within the prescribed period, at the expiration of 
which the portion of the section above mentioned 
shall be considered extinct with regard to all 
taluks for which uo claim to separatiou may 
have been then preferred ; and such taluks shall 
thereafter be considered as dependent taluks, not 
entitled to be separated from the zamindaris to 
which they may be attached, though in othei 
respects the rights of the talukdars are not meant 
to be in any degree affected by the Regulation, 

The effect of this section appears to 
me to be that the holders of the Jagodih 
tenure are reduced to the status of 
dependent talukdars holding under the 
Ramgarh Raj and are to be considered 
as lease-holders only, within the mean- 
ing of S. 7 of Regulation VIII of 1793. 
It is true that their rights in other res- 
pects are not affected, but they cannot be 
both dependent and independent. If 
dependent they are mere lease holders 
under tho Ramgarh Raja and cannot 
have a greater interest than that of other 
lease holders holding under that Raj at 
the time of the Permanent Settlement. 
The highest form of tenure known in 
Ramgarh at that time was a jagir resum- 
able on the death of the male heirs of 
the body of the grantee. The grantee in 
this case was Lai Khan. 

With respect to the Settlement Oflfioer, 
Mr. Sifton, who decided this question 
for the purposes of the Record of Rights, 
I think his conclusion was based upon 
vary inadequate materials. He says : 

After reading the evidence produced I am 
satisfied that these tenures are not of the same 
origin as the jagirs founded by the Fadma Raja 
and his predecessors. They have hitherto been 
regarded and treated as shikmi or shamilat 
taluks and they probably existed as Independent 
properties before the Ramgarh Raj was * estab- 
lished, and 1 can find nothing in their recent 
history to ohanga the status of the holders of 
these taluks. As they were not originated by 
the Ramgarh Raj 1 find them to be not resum - 
able by the zamindar. They will be noted in 
the khew^t as not liable to resumption . 
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In his SeUlement Beport;, at page 26, 
he says ; 

Jagodih, Rampur, Paroria, Jtkliori and Barsote 
are sbamilat'taluks, the owners of which have 
always claimed that they are nqt tenure-holders 
of the Ramgarh Raj and that a separate revenue 
ought to have been assessed on their estates. I 
have not been able to find out any definite his- 
tory of the taluks, but the fact of their appear- 
ing with separately assessed revenue at the time 
when even the Chota Nagpur Raj was paying its 
revenue through the R imgarh Raj suggests the 
possibility of these shikmi talukdars h iviug been 
also in reality independent as they claim. 

If by fchis he means that they were 
separately assessed by Government as 
independent taluks after 1765 there is 
no evidence to support him. If he 
means that they were independent art 
some period or other before that date, 
then this ignores the fact that in 1765, 
when the British took over the admin- 
istration of the country, their indepen- 
dence had vanished and the Ramgarh 
Raj was by conquest the proprietor. 
Moreover it would appear that Mr. 
SUtop had not the advantage we now 
possess of having before him the old 
documents showing baiswan grants or 
the other documentary evidence adduced 
in this suit which is confirmatory of 
those grants. 

A further point was raised on behalf of 
the respondents that the present suit 
was barred by the provisions of S. 258 of 
the Chota Nagpur Tenancy Act which 
applies to land settlements in Ramgarh. 
The section provides, that, save as ex- 
pressly provided in the Act, no suit shall 
be entertained in any Court to vary, 
modify or set aside, either directly, or in- 
directly any order or decree of 
any Deputy Commissioner or Re- 
venue Officer in any suit or pro- 
ceedings under (inter alia) S. 89 
except on the ground of fraud or want 
of jurisdiction. It is contended that 
the order passed by the Revenue Officer, 
which resulted in . the final publication 
of the Record of Rights, was an order 
passed under S, 89 and cannot now be 
questioned. The latter section gives the 
Revenue Officer power on application, or 
of his own motion, within 12 months 
from the making of an> order or decision 
under Ss. 83, 85 or 86 to revise the 
same, whether made by himself or by 
any other Revenue Officer. It is con- 
tended that the order passed by Mr. 
Sifton was an order revising the previous 
order made by his subordinate under 
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S. 88 which prescribes the procedure for 
considering objections to the ^ entries 
made in the draft record. An objection 
to the entries in the draft record with 
regard to Jagodih was heard and decided 
in favour of the present respondents, and 
Mr. Sifton whose intention appears to 
have been to reserve this question for 
himself afterwards decided it in the 
same manner. When applied to sub- 
sequently, he stated that the order made 
by him was not and did not purport to be 
taken under S. 89, and added that his 
order would not be any bar to any sub- 
sequent civil suit to determine the 
status of the tenure. However that may 
be, it seems clear that any order passed 
under S. 83 relates to the draft record 
only. The draft has now served its pur- 
pose and final publication has taken 
place, and the present suit is not one 
seeking in any way to interfere with the 
draft record which is merely a prelim- 
inary publication. With regard to the 
Record of Rights finally published, 
8. 84, Cl. (3) provides : 
every entry in a Record of Rights so published 
shall be evidence of the matter referred to in any 
such entry, and shall be presumed to be correct 
until it is proved by evidence to be incorrect. 

This provision is similar to that in 
S. 108*B (3) of the Bengal Tenancy Act 
which creates a statutory presumption 
in favour of the correctness of the finally 
published record but implies the right to 
bring a suit averring the contrary. In 
my opinion the present suit is not barred 
by 8. 258 of the Chota Nagpur Tenancy 
Act. 

What the exact significance of the 
terms shamilat and shikmi may be it ia 
not necessary to enquire — authorities 
differ as to their meaning but, in my 
opinion, the appellant is entitled to a 
declaration that Jagodih Lat consisting 
of the villages named in Schedule E of 
the plaint is a jagir tenure held under 
cbe Ramgarh Estate and is resumable on 
failure of the lineal male descendants of 
Raja Lai Khan, and that it is not a 
shamilat or shikmi tenure in the sense 
in which those terms are used by the 
Revenue Officer in the Record of Rights 
published in 1914. 

A point was raised by Mr. Bannerji 
who appeared on behalf of the Respondent 
No. 24, Maharaj Bahadur Singh, who has 
acquired some interest by purchase in 
Mouza Petula one of the villages nam^ 
in Schedule E of the plaint as appertain* 
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ing to Jagodih Lat. He contends that 
Mcmza Pejinla appertains to taluk Rampur 
and not to Jagodih and that he has 
been unnecessarily made a party to the 
suit. There was no evidence one way or 
the other to show whether the village 
claimed by this respondent is the same 
Petula as that mentioned in the docu- 
ments in this case or whether it hag 
subsequently been transferred to Rampur. 
This question cannot be determined in 
the present suit and must be left open. 

The decree of the Additional Sub- 
ordinate Judge is set aside with costs 
against the defendants who appeared at 
the trial, and in lieu thereof a decree 
will be passed granting the declaration 
above mentioned. The appei.1 is allowed 
with costs against the respondents who 
have appeared other than the Respondent 
No. 24 who will bear his own costs. 

Mullick, J.— (After setting out facts 
as stated in the judgment of the Chief 
Justice his lordship continued.) In para. 
21 of his plaint the plaintiff states that 
the cause of action arose in 1914 when 
the Record of Rights was finally pub* 
lished, and in para. 22 he prays for the 
following reliefs : 

(1) It may ba declared that the tenure ordi- 
narily called ‘ Jagodih Lat ’ consisting of villages 
in Schedule ‘ E * hereto annexed is not ‘ shamilat * 
for ‘ shikmi ’ taluk of the Ramgarh Estate, nor 
is it “ non-resumable ” as recorded in the 
khewats. 

(2) It ^y be further declared that it is an 
ordinary jagir under the Raj and is resumable by 
it on failure of the direct male line of the grantee 
and under certain other circumstances, and the 
entries in the khewats are incorrect, 

A joint written statement was filed by 
Defendant No. 3 Rai Debend' a Chandra 
Ghose Bahadur, and by No. 5 Lokendra 
Nath Mukherji, No, 6 Odhindra Nath 
Mukherji, No. 7 Harindra Nath Mukherji, 
No. 8 Digendra Nath Mukherji and No, 9 
Parendra Nath Mukherji jointly. They 
contended that taluk Jagodih was a 
shikmi taluk at the time of Decennial 
Settlement paying revenue through the 
Maharaja of Ramgarh, that it was not, 
and never had been, a tenure appertaining 
to the Ramgarh Estate and that the 
Settlement Entry was correct. 

Defendants Nos. 11 and 13 Jhagru 
Sahu and Bhagwan Das took the same 
grounds as the above defendants but 
further pleaded that the MouzasDebo 
and Petula were originally included in 
taluk Jagodih and that by arrangement 
t«ith the proprietor of taluk Rampur they 
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were exchanged for Mouzas Pado, Ingania 
and Phuledaria of that taluk. They also 
.claimed that they had purchased pro* 
prietary rights in villages Padaria, 
Kakraula and Machola and have pur* 
chased, the jagir, khorposh and khairat 
rights in several villages in the Jagodih 
Estate and also a mokarrari interest in 
Mouza Bhagar. 

Defendant No. 24 Maharaj Bahadur 
Singh claimed to have purchased Mouza 
Petula and other moazas in execution of 
a decree obtained by Damri Sowdagar 
against Kuar Deo Narain Sahi. He 
contended that this mouza was in taluk 
Rampur and that he had been unneces- 
sarily impleaded in the present suit. 

Defendant No. 22 Ramkumar Lai 
Bhagat stated that in 1878 his brother 
purchased Mouza Debo in execution of a- 
decree obtained against Kuar Deo Narain 
Sahi, and that the mouza was included 
in Mouza Rampur and that he had been 
unnecessarily made a party in the suit. 

Defendant No. 3 having died during 
the pendency of the suit his son, the 
Defendant No. 3 (a) now represents his 
interest. It appears that by purchase 
he has acquired the interest of some of 
the Mukherji defendants. This defendant 
and Defendant No. 24 are the only, con- 
testing defendants appearing in the pre- 
sent appeal. 

The following facts are either admitted 
or established beyond doubt : 

(1) That the 41 mouzas in suit are 
situated upon the site of Pargana Chai, 
Champa and Barsote as existing at the 
time of the Decennial Settlement. 

(2) That the site was settled at the 
time of the Decennial Settlement as parh 
of the zemindari of Ramgarh. 

(3) That they were recorded in 1914 
by the Settlement OfBoer as laying within 
that zemindari. 

(4) That the zemindari bears No. 28 on 
the revenue roll of the District of Hazari- 
bagh which was constituted in or about 
1831. 

(5) That the defendants do not claim 
that the lands were ever revenue free. 
On the contrary their case is that they 
were assessed to revenue which was paid 
for oonvenienoe through the Maharaja Of 
Ramgarh. 

Now as it was admitted before the 
Settlement Officer that the defendants 
were holding land within the ambit of 
the zemindari of the plaintiff and that 
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he was paying revenue for the same, the tion of the judgment of the» Court run 
onus of showing the nature of their title as follows : ' 


was upon the defendants and upon a failure 
to show that they had had a tenancy 
therein, the plaintiff was entitled to 
resume. But the Settlement Qfficer 
having held that the defendants were 
owners of a non-resumable tenure the 
onus is shifted upon the plaintiff, and 
the question is whether he has given 
sujfficient evidence to rebut the presump- 
tion created by the Record of Rights. 
It is necessary to bear this in mind in 
examining the evidence adduced by the 
plaintiff. 

On the 11th September 1792 Raja 
Shiva Nath Sahi of Rampur, Raja Bod 
Khan of Jagodih and Raja Bahadur Sahi 
of Itkhori in Pargana Ohai, Balaghat, 
laid a suit before the Diwani Adalat at 
Ohata in Zilla Ramgarh against Raja 
Maninath Singh, zemindar of Zilla 
Ramgarh, valued at Rs. *6,501 alleging 
that he had misappropriated the income 
of their villages in Pargana Ohai. The 
prayer was made in the following 
words : 

The usual praotice as regards one-fourth of 
our villages has been contravened, we are, how- 
ever, ready to pay the rent. Baja Maninath 
Singh of Ramgarh is In possession of the milkiat 
and malguzari Rs. 6,501 besides the zairats, 
which is our old jama of 5 mahals. It Is, there- 
fore, prayed that the said person may be sum- 
mon^ and justice done so that our milkiat and 
malguzari right may be restored to us. 

The plea of the defendants was that 
the plaintiffs were jagirdars and that the 
jagirdars have been paying rent year by 
year. 

The number of mouzas in suit was 
and the valuation represented one year's 
rental. 

It was decided by Mr. Hunter, the 
District Judge} in a judgment delivered 
on the 17th December 1793 that inasmuch 
as the cause of action had arisen previous 
to the 19th August 1765 the suit was 
barred under the provisions of the Code 
of 1793, and also that inasmuch as the 
cause of action had accrued 12 years 
prior to the institution of the suit it was 
also barred under the same Regulations. 

There was an appeal to the Provincial 
Court of Appeal at Azimabad (Patna) 
which was dismissed on the 29th August 
1794. There was then a second appeal 
by the plaintiffs to the Sadar Diwani 
Adalat wlTich also was dismissed on the 
18th November 1795. The material por- 


The appellants admit that they were dis- 
possessed of the zemindari claimed by them 
previously to the Company’s accession to the 
Diwani, and that it is established in evidence of 
the witnesses that they have never been restored 
to the possession of it since that period, that it 
does not appear that they subsequently preferred 
any claims to the property in any Court of 
competent jurisdiction within the period limited 
by the Regulations nor have appellants assigned 
any satisfactory reasons for having neglected to 
prefer their claims. The Court, therefore, con- 
sidering the admission of appellants* claims 
precluded in the first instance by 8. 14 of the 
Regulation of 1798 which is extended to the Sadar 
Diwani Adalat by S. 7 of Regulation VIII of 1793 
they resolve and decree that the decree passed 
in this case ou the 29th August 1794 by the Pro- 
vincial Court of appeal for the Division of Patna 
affirmed and that the appeal be accordinly dis- 
missed. 

In this suit a large number of the docu- 
ments were filed by both parties and 
witnesses were also examined. The con- 
tents of the documents were embodied 
in the judgment of the Court in full and 
are, therefore, admissible in evidence 
without the production of the originals. 
(His Lordship • here examined the seve- 
ral documents filed in this suit.) Judg- 
ment was given by the trial Court on 
the 17th December 1793, by the Provin- 
cial Court of appeal oa the 29bh August 
1794 and by the Sadar Diwani Adalat on 
the 8th November 1795. It appears that 
in 1800 a further attempt was made by 
Raja Petambar Sahi, Rampur Balaghat, 
for recovery of proprietary right to 4 
mahals withiu the Pargana Chai. That 
suit was dismissed by Lieut. Col, Preyer 
on the 18th June 1800 who found in his 
jungment that as Mr. Hunter had dismis- 
sed the plaintiff’s claim to 5 of the 
mahals in the earlier suit on the ground 
that the plaintiff had been out of posses- 
sion since 1764, this suit also was liable 
to dismissal on the same ground. 

For the next 40 years we do not hear 
anything more about the Chiefs of the 
Pargana Chai, but on the 22nd November 
1839 Mr. Ouselay, the Agent to the Go- 
vernor General, wrote to Lieut. Thomas 
Simpson, the Personal Assistant to the 
Governor-General’s Agent, asking him to 
submit a statement of estates, jagirs and 
their malguzars and he enclosed in his 
letter a form Ex. 11 (a) tp be filled up. 
In reply a mulki form was filed by B^ 
Khan on the 17th August 1842 contain- 
ing a statement of *’goshwara villages” in 
his possession appertaining to mabj^l 
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Jagodih, the ” remarks " column of which 
contains a history of the Jagodih Chiefs. 
It is there stated that only 21 mauzas 
were left as nankar to Bed Khan, ances- 
tor of Raja Lai Khan and 39-1/2 mauzas 
to Raja Shib Nath Sahi grandfather of 
Raja Gauhar Sahai after Makund Singh 
nad treacherously captured their country: 
that after Mr. Oamab invaded Ramgarh, 
Lai Khan and Shib Nath Singh helped tc 
win over Tej Singh to Mr. Camao’s side 
and Tej Singh was recognised as the pro- 
prietor of Ramgarh and that Tej Singh 
acted perfidiously in not causing Lai 
Khan’s nankar villages to be separated 
from Ramgarh ; that after the death of 
Tej Singh Mr. Oamao’s intention to re- 
cognise the Jagodih Chief’s right to sepa- 
ration was not carried out owing to the 
opposition of Raja Preshnath Singh. Bed 
Khan further asserted that no rent was 
realised for his nankar villages from the 
time of Nawab Kasim Ali but that Maha- 
raja Maninath Singh upon his accession 
claimed a one-fourth share, and as he 
threatened a suit an ekrarnama was 
executed by him on the 17th November 
1795 under which he accepted 6 mouzas 
of Jagodih as security for rent of the 
nankar villages leaving the remaining 15 
mouzas in the possession of Bed Khan. 
On the 27th August 1842 Sidhnath Singh, 
the son of Maninath Singh, filed an ob- 
jection against Bed Khan’s mulki form 
asserting that Bed Khan was his jagirdar 
and had no proprietary interest in mouza 
Jagodih. He also objected that he could 
not file his own form till Bed Khan had 
filed a revised form. The order of the 
Collector upon this objection was that 
the Maharaja of Ramgarh was at liberty 
to state in his mulki form the right 
which he considered the Chiefs of Jago- 
dih and Rampur to possess and to make 
such entries in his own form as he 
thought proper. 

On the 21sb January 1848 ‘Raja Sheo- 
raj Khan filed a statement in the office 
of the Agent to the Governor- General in 
answer to a request for information as to 
particulars of the title under which he 
held and stated that he was holding 
taluk Jagodih Pargana Ghai as zemindar 
and proprietor by virtue of a mainte- 
nance grant given by Raja Makund Singh 
and that he was holding 15 of the 21 
villages covered by the grant in accord- 
ance with the terms of an ekrarnama 
sxecuted hy the Raja Maninath Singh. 


In 1859 a Survey was undertaken of 
the Ramgarh District and in consequence 
of an order made by the Suprintendenb of 
of Survey the proprietor Maharaja of 
Ramgarh filed a statement containing 
certain particulars of the villages held 
by him. In this statement he declares 
that 16 mouzas in taluk Jagodih were 
held as jagirs for good will and service 
by Kaja Sheoraj Khan and Raja Bed 
Khan. 

Seventeen years later the local autho- 
rities did not accept this view and on 
the 3rd April 1876 a report was submit- 
ted by Mr. Robinson, the Commissioner 
of the Cbota Nagper Division, to the 
Assistant* Secretary to the Government 
of Bengnl on the land tenures of Hazari- 
bagh in which the following account 
aq pears : 

Shamilat or shikmi taluka. In para. 5 I have 
mentioned that Pargana Chai was composed of 
five petty Rajas. These Rajas were semi-inde- 
pendent only paying tribute to Raja Lai Khan 
and when merged into Ramgarh oontlnuing to 
pay tribute to the Ramgarh Raja. When the 
country was taken by the English and its Set- 
tlement was being made these Rajas endeavoured 
to get Settlements made with them direct but 
their efforts failed and though they were main- 
tained each in his Raj they were directed to pry 
tbeir tribute which was then covered into a fixed 
rental to the Raja of Ramgarh. The Rajas .of 
Rampur, Jegodih, Paroria and Itkhori accepted 
these terms and have been made shikmi taluk- 
dars. The Ra^a Pittij, who was risident of Gaya, 
refused to agree and made over his taluk to the 
Raja of Kandi, into whose estate this taluk has 
merged and the title has been lost. . Similarly 
the Raja of Parsote succeeded in saving his estate 
from being merged into that of Ramgarh and the 
estate was made shamilat taluk as also was Par- 
gana Eodarma but the circumstances relating to 
. this last and its severance from the Ramgarh 
Estate, eto„ are related in a separate Chapter. 
There is a legend that there were two more such 
shikmi taluks, viz., Tiliyaa and,.Gola bnt they 
have loug been extinct and have merged into the 
Ramgarh Estate. 

It is contended by the appellant that 
this report was the basis of the statement 
made by Mr. Hunter (afterwaeds Sir Wii- 
liam Hunter) in his Statiscal Account of 
Hazaribagh and Mr. Lister in his Gazet- 
teer for the Hazaribagh District and 
Mr. Sifton in his Settlement Report of 
the District regarding the status of the 
Ghai Chiefs and that Mr. Robinson was 
completely in error in regarding the 
Chief of Jagodih as a proprietor, his pro- 
per status being that of the tenure-hold- 
or governed by the ordinary rule as to 
resumption applicable to jagirs in the 
Ramgarh Estate. 
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Id addition to these documents there 
is a set of awarzas prepared in the office 
of the Baja of Bamgarh ranging from 
1774 to 1900 (Ex. 15 series toEz. 21). 
The earliest Ex, 15 (r) which is dated 
1782 shows that Baja Lai Khan held a 
jagirdari tenure of 21 mouzahs. The 
income from each mouza purports to be 
shown against it the total being Bs. 
2.480. The rok hakmi or the landlord's 
demand is shown at G-annasin the rupee, 
that is, Bs. 9t30 and a collection of 
Bs. 517 is shown as having been made 
through Daryao 'Singh. This document 
is obviously intended to relate to the 
period when Mr. Dallas gave orders that 
the jagirdars should pay 6 annas in the 
rupee on their kamil jama. A similar 
document of 1785 shows the landlord's 
rent at Bs. 649-4'0 and obviously 
relates to the period after the jagir- 
dars had executed the kabuliyat or 
bond of 1784 by the pen of Sumer 
Singh on the 7th Kartik Sudi 
Sambat 1841. In the awarza (Ex. 15) (t) 
for the year 1786 the rent is calculated 
at 4 annas in the rupee and is shown as 
Bs. 656-8-0. It relates to the period 
after the compromise when six of the 
mouzas were assigned to the landlord as 
security for rent. The landlord's rent, 
after making allowance for the depre- 
ciation in the currency, is, entered as 
Bs. 640 and accords with the figure 
shown in the compromise petition filed 
by Maninath Singh in the Collector's 
Court printed at p. 75 of the paper-book. 
Owing to exchange of villages the 
gross income of 21 villages is shown 
as Bs. 2,602 in 1786, but after the com- 
promise the income of the 15 villages 
remaining in the jagirdar's possession 
is shown in the awarza of 1788 (Ex. 15 
(g) as Bs. 1,982 and it remains at this 
figure till 1863. In the awarza for 1774 
(Ex. 15 (a) ) the income is shown as 
Bs. 1,899 and so also in 1776, 1777 and 
1778. In the awarzas for 1774, 1776 
and 1777 five villages of Pargana Champa 
appear, but these go out in the awarza 
for 1780 which relates to Dalla's time 
aud the number of villages increases 
from 16 to 21, and the total income to 
BS| 2,622. 

The learned Subordinate Judge has 
declined to place any reliance upon these 
papers on the ground that they are ex 
parte and prepared in the zemindar's 
sherista, and, that the defendant|i can- 


not be bound by them. That is perfectly 
true. It is also true that many of the 
entries in these documents are not now 
intelligible. Nevertheless so far as they 
go, I think they are good corroborative 
evidence of the title set up by the plain- 
tiflf. They show that since 1774 the 
plaintiff has always asserted that the 
Chief of Jagodih was his jagirdar. 
Papers which are nearly 150 years old 
ought not to bo regarded in a hypercri- 
tical spirit and it is our duty, unless 
there is clear evidence of forgery, to see 
whether they cannot be reconciled with 
the other old documents in the case. 
In my opinion they cannot support the 
case of the plaintiff. 

The same observations apply generally 
to the other documents produced by the 
plaintiff except where there is clear evi- 
dence that they are not genuine. I do 
not think we are justified in rejecting 
them on the ground that copies were 
admitted in the ‘suit of 1792 without 
sufficient proof of the loss of the ^origi- 
nals or that the persons executing or 
writing them on behalf of the respective 
parties have not been shown to have 
possessed the authority to do so. The 
kabuliyat or bond of 1784 was exe- 
cuted by Somer Singh on behalf of the 
jagirdars of Jagodih, but if he signed in 
the jagirdar's presence and the signature 
was what is known in the vernacular as 

bakalam " i. e., by the hand of some 
one else, the question of authority 
arises. 

The evidence of the plaintiff, there- 
fore, leads to the following conclusions. 

The country of the 'Chief of Jagodih 
lying within Pargana Ohai was brought 
under the dominion of Hemant Singh, 
tha Baja 'of Bamgarh in 1640. It is 
possible, as has been found by the Sub- 
ordinate Judge, that the Jagodih family 
is older than the Bamgarh family and 
that the Chief of Jagodih was the most 
powerful of the minor local Chiefs in 
that part of the country, who all owned 
allegiance to Bamgarh. Hemut Singn 
made an assessment of the annual pro- 
duce of the villages lying within the 
Jagodih Chief’s territory and prepared 
the kamil jama upon which the perma- 
nent Settlement was eventually made.. 
The authority of Bamgarh was fre- 
quently disputed ; but in 1764 Madan 
Singh finally reduced it. From that 
time the Chief of Jagodih lost all his vil-‘ 
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lages except 21 which were situated in 
the neigh^urhood of his home and were 
granted to him by the Chief of Bamgarh 
on condition of service. 

It is now urged on behalf of the ap- 
pellants that these '21 villages were an- 
cient nankar villages ; i. e., villages given 
in lieu of the allowance given by the 
Moghuls to zemindars for collecting the 
revenue. But in support of this there 
is no evidence beyond the assertions 
made by the Chiefs of Jagodih from time 
to time. There is evidence that in 1728, 
1731, 1732 and 1733 the Chief of Jago- 
dih executed kabuliyats in favour of 
some representative of the Moghul Em- 
peror, I doubt the genuineness of these 
kabuliyats but even if it be admitted 
that at that time the Chief of Jagodih 
was paying revenue direct to the Mogh- 
uls, it seems clear that by 1764 his 
State had been completely conquered and 
absorbed by Kamgarh. 

This evidence shows that for some- 
time the Jagodih Chiefs held the 21 mou- 
zas as tenure-holders entitled to hold 
the lands free of rent for the services 
required of them. It is presumed that 
as their territory lay on both sides of 
the Grand Trunk Boad those services 
consisted of policing the road and of 
otherwise assisting the proprietor when 
necessary. In 1772 and 1773 rent ap- 
pears to have been realized from them, 
because after the advent of the East 
India Company it was no longer neces- 
sary for the zemindar of Bamgarh, as 
was observed by Mr. Leslie, to keep a 
rabble army of retainers. In 1776 the 
rent was definitely commuted to 
Bs. 656-12-0 and six villages were as- 
signed as security for the same. In my 
opinion this evidence is suffioient to rebut 
the entry that the villages in suit are 
held under a shikmi taluki. A judicial 
finding though not res judicata was 
enter ^ to this effect in 1905 in a suit 
in which the proprietor of Bamgarh 
Sued Hiram Khan, the Chief of Jagodih, 
for the rent of the years 1958 to 1961 
Sambat describing him as mashruti (con- 
ditional) jagirdar and obtained a decree 
against him. 

I propose next to consider the evi- 
dence upon which the respondent claims 
that the Settlement Officers’s entry that 
Jagodih was a shikmi taluk is correct. 
Hiram Khan in his mortgage in favour 
6f Bai D. C. Ghose described the mort- 
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gaged property as revenue free nankar 
dehat. In his written statement in this 
suit the claim to a lakheraj right is 
withdrawn and it is pleaded that the 
mortgagor is a talukdar within the- 
meaning of S. 6 of Begulation 8 of 1793; 
In argument before the learned Subordi- 
nate Judge that case was changed, and 
it was suggested that the mortgagor 
should have been held to be an actual 
proprietor under S. o of the Begulation. 
It is now urged that Tej Singh’s letter 
of 1772 to Oapt. Camao at Patna shows 
that the Chief of Jagodih was paying 
revenue to the East India Company 
through the Maharajah of Bamgarh. 
The letter certainly does contain a 
promise to take revenue from Jagodih 
but the promise was never carried out. 

Next it is said that in 1777 Paresh- 
nath acknowledged the existence of some 
nankar villages and, therefore, he had a 
proprietary right when he issued a par- 
wana on Patlu-peon not to realise rent 
from the nankar villages granted to 
Baja Lai Khan. I have shown that the 
letter does not contain any such admis- 
sion. On the contrary it was Paresh- 
nath who objected to Tej Singh’s pro- 
mise being carried out and insisted that 
Lai Khan was a jagirdar. The Awara- 
zas of 1774, 1776, 1777, 1778, *1780 and 
1782 refer to the 21 villages held by 
Lai Khan as jagir and are inconsistent 
with any admission that he was holding 
nankar land as a shikmi or independent 
talukdar. 

It is said that in the ekrarnama deli- 
vered by Maninath in 1784 Maninath 
declares that the said Bajaa have set 
apart one-fourth their villages on ac- 
count of Government revenue. The 
word “ malguzari ” may mean both rent 
and revenue and before the Permanent 
Settlement rent in the English sense 
was unknown. It was not inaccurate to 
say that a tenure-holder was paying 
revenue to his landlord. That Lai Khan 
was a jagirdar in Maninath’s opinion is 
clear from his written statement at 
p, 50 of the paper- book which was filed 
in the suit of 1792. Mr. Gamac in 1780 
no doubt wished a separate engagement 
to be taken from Lai Khan and so did 
Mr. Chapman but that wish was never 
carried out. The payments made in 
1782 to Daryao Singh do not show that 
they wep made in his capacity as an 
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independent taluqdar or other actual 
proprietor. 

It is next pointed out that in his ap* 
peal petition to the Sadar Diwani Ada- 
lat (p. 87 of the paper-book) Bed Khan 
asserted that the suit of 1792 was for 
406-1/2 villages besides nankar villages 
the jama of which in rupees was 6,601. 
In 1848 Shiv Raj Khan in the declara- 
tion of heirship (p. 120 of the paper- 
book) asserted that he held 15 villages 
revenue free. In the mulki forms filed 
in 1842 assertions of the same kind were 
made. These assertions do not carry 
the case very far. 

With regard to the Acts of Govern- 
ment, we find that Ramgarh was settled 
for one year in 1771, for three years, 
from 1772 to 1774 and for 5 years from 
1775 to 1780. The first of these docu- 
ments makes an allowance of Rs. 500 on 
account of inam nankar. The other two 
do not. These documents do not in any 
way show that there were any nankar 
villages in the possession of Lai Khan. 
It is possible that in the time of the 
Moghuls ‘before the accession of the 
East India Company to the Diwani some 
nankar allowance used to be granted to 
the Chief of Jagodih, but there is no 
evidence that after 1765 they were al- 
lowed any nankar or to retain any lands 
in lieu thereof on the footing of any pro- 
prietary right. The evidence on the 
contrary shows that after 1764 Makund 
Singh deprived them of all their lands 
of the 21 mouzas which he assigned to 
them for their maintenance. 

It is contended that though the Chai 
Chiefs lost their proprietary right to 
406-1/2 mouzas they retained it in that 
small fragment comprised in the 
60-1/2 mouzas which were the subject 
of the suit of 1792 and that they were 
at the time of the Permanent-Settlement 
actual proprietors in respect of that 
fragment. Apart from the effect of tne 
Permanent Settlement on the status of 
actual proprietors who did not make a 
separate engagement with the Govern- 
ment, to which subject I will presently 
refer, it seems to me clear that at no 
time after 1764 was the Chief of Jagodih 
holding any land in proprietary right. 

The entry, therefore, that he was a 
shikmi talukdar in the sense of a depen- 
dent talukdar paying revenue through 
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another seems to me be supported by no 
evidence at all. 

It is clear that the Settlement Officer 
was using the term “ shikmi ” or “ sha- 
milat talukdar as meaning a depen- 
dent proprietor who was entitled to 
separation as an actual proprietor and 
who was paying revenue through an- 
other. The term has been used to indi- 
cate any tenure-holder who dates back 
to the Permanent Settlement by 
Mr. Field in his Introduction to the 
Bengal Regulations and by the High 
Court in Calcutta and by their Lord- 
ships of the Privy Council in various 
decisions “ shikam Is the Persian for 
belly and shikmi taluk means literally 
a taluk within the belly of another or 
dependent upon another, and ‘ shamilat” 
means joint or co-ordinate ; and the 
ordinary meaning of the term ‘ shikmi 
talukdar is a talukdar who may or may 
not bo an actual proprietor. At the 
time of the Permanent Settlement the 
East India Company found in this Pro- 
vince many classes of persons who all 
claimed to be the owners of the soil. 
Some wore ancient Chiefs and Rajas, 
others belonged to great land-holding 
families which had come into existence 
during the Muhammadan Government ; 
others were officers in the employ of the 
Moghuls ; others again were farmers who 
had in course of time begun to claim a 
proscriptive right to the office. Some 
were called zemindars and others were 
called talukdars or Chaudhurys. 

The talukdars were divided again into 
two classes, namely, independent or 
Huzuri talukdars who paid their revenue 
direct to Government, or shikmi or maz- 
kuri or dependent talukdars. These again 
were divided into two classes, namely, 
those who were actual proprietors of the 
soil and paid their revenue through 
another proprietor and those who were 
not actual proprietors. S. 5 of Regulation 
8 of 1793 empowered the East India 
Company to treat as actual proprietors 
the shikmi and dependent talukdars enu- 
merated in the section. A talukdar in 
whose taluk the proprietor, through 
whom he was paying revenue had no 
proprietary interest, was entitled to 
separate himself unless he was under 
S. 6 debarred from so doing by his title 
deeds. The need of the East India 
Company for money was great and as 
there was no time to make a detailed 
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inquiry, fcbey decided to treat as the 
actual owner of the soil the person with 
engagement for the revenue. 

The result was that all those taluk* 
dars who were actual proprietors, but 
who failed to separate themselves ceased 
to be proprietors and became tenure- 
holders or tenants in the English sense. 
They fell into the category provided by 
S. 7 which runs as follows : 

Talukdars whose taluks are held under writ- 
ings or sanads from zemindars, or other actual 
proprietors of lands, which do not expressly 
transfer the property in the soil, but only enti- 
tle the talukdar to possession so long as he 
continues to discharge the rent, or perform the 
conditions stipulated therein, are considered as 
lease-holders only. 

In S. 8 special provision is made for 
jungleburi taluks which although to all 
intents and purposes proprietary estates, 
are classed as lease-holders. The Regu- 
lation makes a sharp distiinction between 
revenue and rent although the contrary 
has been sometimes said. In the opini- 
on of the framers of the Code revenue 
was that which was payable to Govern- 
ment by the zemindar, independent 
talukdar or other actual proprietor who 
took Settlement for the zemindari. All 
others persons holding mal lands in the. 
estate were subordinate in status and 
were liable to pay rent unless exempted 
by the terms of the engagement or by 
special contract with the zemindar. It 
was the duty of the zemindar or inde- 
pendent talukdar engaging with Govern- 
ment to take in his turn the necessary 
engagements from the talukdars depen- 
dent upon him. The Muhammadan 
Government had recognized no rights 
of property in the soil in any one ex- 
cept Government and every person 
holding any interest therein had been 
liable to pay revenue to the Grown, and 
although there is some evidence that 
rent in the English sense of payment for 
the use and occupation of a land to a 
private proprietor other than the King 
had been known in Hindu times, the 
Muhammadan Government declined to 
subscribe to any such economic theory. 
The result was that the Collector of the 
revenue was at most entitled to a fee in 
addition to the revenue demandable from 
the raiyat. But the East India Com- 
pany bringing with them a wholly 
different conception of the ownership of 
land decided to establish a middle class 
in whoih would be vested a right in the 


soil, and they carried out this intention 
by enacting that the zemindar was 
entitled to contract for rent from his 
tenants without any reference to the 
revenue payable by him to Government. 
The rents, for some years were regulated 
by custom but though an attempt was 
made to protect the raiyat against com- 
petition rents by the Legislature the 
growth of population which followed 
upon a period of settled Government 
created such a sudden and urgent demand 
for land that the attempt met with 
signal failure. 

Next in order to put a stop to the 
entertainment of applications for separa- 
tion long after Regulation VIII was 
enacted and to protect the rights of pur- 
chasers of estates sold for default of 
revenue. Regulation I of 1801 directed 
that a dependent talukdar entitled to 
separation who failed to make his appli- 
cation within one year, was to be 
debarred from making any application to 
separate but that in other respects his 
rights would not bo affected by the 
Regulation, This proviso, in my opinion, 
merely saves such rights as a dependent 
talukdar may claim as a tenant. It is a 
contradiction in terms to say that a 
dependent talukdar who had lost the 
right to separate himself could continue 
to remain an actual proprietor co-ordi- 
nate in status with the zemindar who 
had engaged for the revenue. The rights 
that were reserved to him were rights in 
regard to succession, transfer and the 
like. It may be conceded that if a 
dependent talukdar had been an actual 
proprietor ho would become a tenant 
liable to be resumed for escheat but on 
no other ground ; but if ho was not 
formerly an actual proprietor his status 
would be governed by contract or 
custom. 

A reference to the resumption Regula- 
tions in respect of lakheraj lands which 
were passed in the same year leads to 
the same conclusion also. 

The effect of Regulation XIX of 1793 
and Regulation II of 1819 was that 
resumed lands less than 100 bighas in 
area were annexed to the tenure of the 
dependent talukdar if any in whose taluk 
they were situated. Jn other words the 
relationship of landlord and tenant was 
established by law between tbp talukdar 
and the holder of the lands. There is, 
therefore, nothing startling in the view 
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that all depetidenfc talukdars became after 
1801 the tenants of the proprietor of the 
estate. 

In the lower Court a case seems to 
have been made that the talukdar of 
Jagodih was in effect a lakherajdar at 
the time of the Decennial Settlement ; 
but that case has been abandoned before 
us and now upon the facts it is not 
arguable. The case now argued is that 
ho was in possession of nankar lands as a 
part of his ancient zemindari and that 
at the time of the Permanent Settlement 
they were assessed to revenue in con- 
formity with the Begulations and that 
by arrangement the revenue was com- 
puted at the income of 6 mouzas which 
were assigned as security to the pro- 
prietor who undertook the duty of pay- 
ing it to Government. Such a case is 
intelligible ; but, in my opinion the 
answer to it is that it is not supported by 
the facts. It is difficult to see why the 
proprietor of Eamgarh should have under- 
taken the position of a mere post office 
for the transmission of the revenue and 
what remedy he had against the talukdar 
in case of default. Under the Eegula- 
tions his estate was liable to be sold for 
the talukdar’s default unless he chose to 
pay the arrear himself. In my opinion 
the consideration for the grant of the 
21 villages was that the Chief of Jagodih 
accepted the status of a tenure-holder 
and he was confirmed in that position by 
the Permanent Settlement and he has 
continued to occupy it ever since. 

The next question is whether the 
Settlement Officer's entry that the tenure 
is not resumable is correct. 

On this part of the case the plaintiff 
puts his argument as follows : He says 
that although it was open to the pro- 
prietor of the Eamgarh Estate to create 
a tenure that would pass an absolute 
estate of inheritance he has in fact never 
done so at any time and that even an 
iatimrari mokarrari tenure which for a 
long period was considered to be such an 
estate has now been held to be an estate 
resumable on failure of male heirs in the 
direct line of the grantee and that a 
jagir is the highest form of tenure known 
in the estate and that it has been held 
in repeated judicial decisions and though 
originally a'' tenure for life it has by 
custom become an estate in tail male : 
Bam Narain Singh v. Chota Nagpur 
Banking Association (l), Pratap Udainath 
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Sahi Deo v. Ganesh Narain Sahi(2)t 
Srinath Boy v. Pratap Udai Nath Sahai 
Deo (3) and Sifton's Settlement Eeport, 
page 89. A jagir which was originally a 
life- grant, has by custom acquired im- 
munity from resumption except on failure 
of male heirs in the direct line of the 
grantee- and as there is no tenure within 
the estate with privileges higher than 
this, the plaintiff is willing that the 
taluk in suit should be recorded as re- 
sumable like other jagirs. In about 1777 
Mr. Heatley reported that the income cf 
Eamgarh Estate was Es. 1,53,000 ; but 
it was found that the proprietor was 
seldom able to pay a revenue of 
Es. 30,000 because he had alienated large 
tracts of country as jagirs. In 1788 
Mr. Leslie reported that these jagirs 
should be resumed by the proprietor on 
the death of the holder at the time but 
no orders were passed by the Board of 
Eevenue and the evidence is that by 
custom the jagirs have in fact become 
hereditary and that sometimes a succes- 
sion fee is exacted. It is true that since 
1764 there is no evidence that any. ser- 
vices have been actually performed by 
the talukdars ; but in my opinion, the 
evidence shows that the condition of the 
grant was service. The situation of the 
taluk in the neighbourhood of the Grand 
Trunk Eoad and the unsettled condition 
of the times which compelled the 
Eamgarh Chief to retain armed forces 
and the admission of the talukdar him- 
self in 1784 show that the grant msst 
have been conditional upon service and 
that it was a jagir in the true sense. 

As there is ' no question of the land 
being lakheraj and as the land is included 
within the ambit of the plaintiff’s estate, 
the burden of proving the incidents of 
the tenure before the Settlement Officer 
rested upon the talukdar. The sole 
ground upon which the Settlement Officer 
appears to have arrived at his conclusion 
was that Jagodih was entitled to be 
separated from the Eamgarh Estate in 
1793 as an independent taluk and that 
the Chief had continued to pay Govern- 
ment revenue since the Permanent 
Settlement through the proprietors of 
Eamgarh. In my opinion there was no 
reliable evidence for such a conclusion. 
There is no evidence that Jagodih ever 
paid any revenue through Eamgarh 

(2) [1921] P. H. C. C. 369=70 I. 0. 232. ^ 

*8) A.L»rl928 P.C. 217. 
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before 1793 or that he was enliitled at 
that time to be classed as an aotual pro- 
prietor. ‘In my opinion, therefore, the 
entry that the taluk is not resumable is 
inoorreot and the plaintiff is entitled to 
have it declared that the taluk is resu- 
mable upon failure of male heirs in the 
male line. The question may be asked 
‘‘whose heirs?” The answer, I think, is 
that the taluk is resumable upon the 
failure of male heirs in the direct line of 
the original grantee Lai Khan. 

It remains next to consider whether 
the contention of the respondents that 
3, 258 of the Ohota Nagpur Tenancy 
Act is a bar to the suit. 

Now S. 83 of the Chota Nagpur Ten- 
ancy Act, 1908 (Bengal Act VI of 1908) 
enacts as follows : 

(l) When ft draft Record of Rights has been 
prepared under this Chapter, the Revenue Officer 
shall publish the draft in the presosibed manner 
and for the prescribed period, and shall receive 
and consider any objections which may be made 
to any entry therein, or to any omission there- 
from, during the period of publioation. (2) 
When such objections have been considered and 
disposed of in the prescribed manner, the Rev- 
enue Officer shall finally frame the record, 
and shall causa it to ba finally published in the 
prasoribad manner, and the publication shall ba 
conclusive evidence that the record has been 
duly made under this Chapter. 

When the draft record of Mouzas Parq 
and Jagodih was prepared and published, 
an objection was made by the Maharaja 
of Ramgarh on the 10th February 1913 
that it might be recorded that the shikmi 
taluk was held in jagirdari right in lieu 
of service and that the word “resumable” 
might be entered in Ool, 5 of khewat 
No. 2. On the 13th August 1913 
Mr N. N. Ghosh recorded an order 
declaring that the entry was correct and 
declining to make any alteration. The 
matter then appears to have been taken 
by the proprietor of Ramgarh to the 
Settlement Officer Mr. Sifton, who on 
the Ist February 1914 recorded the 
following order : 

Order iu case under S. 89 of the Chota Nagpur 
Tenancy Act. 

I have heard pleaders and counsel upon the 
^estlon of the nature of the terms of Rampur, 
Jagodih, Itkhori and Paroria and Barsote, I 
reserve my osders until 1 should have had au 
opportunity of studying the paper-books of two 
proceedings in the High Court on the relevancy 
and meaning of which ihe parties were at vari- 
ance. It is not necessary for me at this stage to 
write a detailed judgment as the parties will 
have an opportunity after final publioation of 
proceeding in a formal suit. After reading the 
evidence produced, 1 am satisfied that these 


tenures are not of the same origin as the jagirs 
founded by the Padma Raja and his predecessor . 
They have hitherto been regarded and treated as 
shikmi or shamilat taluks and they probably 
existed as independent properties before the 
Ramgarh Raj was established, and 1 can find 
nothing in their recent history to change the 
status of the holders of these taluks. As they 
ware not originated by the Ramgarh Raj 1 find 
them to be not resumable by the zamindar. 
Thay will be noted ia the khewat as not liable 
to resumption. 

Oq fche 24th March 1914 the Settle- 
ment Officer made the following supple- 
mentary order : 

A petition has been filed by the Manager o! 
the Court of Wards on behalf of the Ramgarh 
Raj enquiring under what section my order of 
1st February 1914 was passed and whether it 
was a re visional order under S. 89, Chota Nagpur 
Tenaney Act in regard to the tenures Jagodih, 
Rampur, Itkhori, Paroria, and Barsote. The 
order was not an order of revision. There had 
been no objection under S. 83 in reference to any 
of the tenures except Jagodih, and the order of 
the Assistant Settlement Officer who tried the 
case of the resumability of Jagodih held it to 
be non-resumable. The question of the nature 
of these tenures had been reserved by me for 
a full hearing when notices for orders were sent 
by the attestation officers. My proceedings were 
not and did not purport to be taken under S. 89, 
Ohota Nagpur Tenancy Act, and hence my order 
will not be any bar to a subsequent civil suit to 
determine the status of these tenures. 

It is, however, oonteuded by the res- 
pondents that although the Settle- 
ment Officer did not think that his order 
was an order under S, 89 it was in fact 
such an order, and that under S. 258 no 
suit can lie so as to affect thal; order. 
S. 253 of the Ohota Nagpur Tenancy Act 
runs as follows : 

Save as expressly provided in this Act, no 
suit shall bo entertfsined iu any Court to vary, 
modify or set aside, either directly or indirectly, 
any decision, order or decree of any Deputy Com- 
missioner or Revenue Officer in any suit, ap- 
plication or proceeding under 8. 29, S. 32, S. 35, 
S. 42, B. 46, sub-S. (4), S. 49, S. 60, S. 64, S. 61 , 
S. 63, S. G5, S. 73, 8. 74 A, 8.75, 8. 85, 8. 86, 
8. 87, 8. 89, 8. 90, or 8. 91 (proviso) or under 
Ohs. XIII, XIV, XV, XVI, or XVIII. except on 
the ground of fraud or want of jurisdiction and 
every such decision, order or decree shall have 
the force and effect of a decree of a civil Court, 
in a suit between the parties and, subject to 
the provisions of this Act relating to appeal 
shall be final. 

Now, was the Settlement Officer acting 
under S. 89 of the Act on the Ist Feb- 
ruary 1914 ? In my opinion he was not. 
In the first place, he did not revise any 
decision made under S. 83 ; but even if 
it were held that he did revise the entry 
in the draft record and that he passed 
an order within the meaning of S. 89, 
then the plaintiff’s reply is that he is not 
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seeking to vary, modify or set aside, 
either direotly or indirectly, that deci- 
sion. He is not concerned any longer 
with any entry in the draft record. The 
final record, having been published, he 
is bringing the present suit for a declara- 
tion that the final record is incorrect 
and this he is entitled to do under the 
general law. He might have proceeded 
under S. 87 of the Act for the correction 
of the entry, but he has chosen not to 
do so. He has an alternative remedy 
and S. 258 of the Act is no bar to 
the suit. 

It was also argued that the learned 
Subordinate Judge was right in finding 
the issue of limitation against the plain- 
tiff. ^ " 

It is contended that as the talukdar 
first made his claim to proprietary rights 
in 1792 and repeated it in 1842 and 1843 
the present suit is barred by the rule of 
6 years* limitation under Art. 120 of the 
Limitation Act. The answer to this is 
that it was not necessary for the plain- 
tiff to take notice of every challenge, and 
that a new cause of action arose when 
an authoritative record of the title of 
the talukdar was made in the survey and 
settlement proceedings. 

The learned Subordinate Judge also 
finds that on the death of the original 
grantee the possession of his successor 
became adverse if the tenure was a life 
jagir. In my opinion there is no evi- 
dence of any adverse possession. The 
tenancy was continued by the consent of 
both parties, and as the evidence shows 
that the jagirdar was let into possession 
by the proprietor it is not open to him 
to plead adverse possession during the 
continuance of the tenancy. In my opin- 
ion the learned Subordinate Judge's 
findings on the issue on limitation can- 
not be sustained. 

There is one other question which re- 
quires consideration and that is the 
effect of the decision of the Sadar Diwani 
Adalat in 1795 in the appeal against 
Mr. Hunter s judgment of the 17th De- 
cember 1793. 

In my opinion that decision operates 
as res judicata. Although the case of 
the plaintiffs in that suit was that they 
were in possession of their nankar vil- 
lages, and although they did not pray for 
the recovery of those villages the point 
direotly and substantially in issue was 
whether the plaintiffs had a zamindari 
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or milkiat right in the 406^ villages in 
Pargana Chai. If they had succeeded in 
proving their milkiat right to those vil- 
lages, their title to the alleged nankar 
villages which were in their possession 
would have also been established without 
a further suit. Indeed it was contended 
by the plaintiffs in their appeal that the 
fact that they were in possession of the 
nankar lands was proof of their ancient 
proprietary title. In my opinion the 
rale of constructive res judicata applies 
here and it must be assumed that the 
question of the title of the plaintiffs to 
the nankar lands was also decided against 
them. If that view is correct, then the 
Jagodih Chiefs lost the right to claim 
in any subsequent proceeding proprietary 
rights to any of the 21 mouzas claimed 
by them as nankar. It follows then that 
they cannot now be heard to urge that 
proprietary right to the 41 villages now 
in suit. 

The decision of this appeal does not 
depend on oral evidence. It depends 
upon the construction of and weight to 
be attached to documentary evidence 
and on matters of record in resjpect of 
which we are in as, good a position to 
pronounce a decision as the learned Sub- 
ordinate Judge. 

* In my opinion, after giving due weight 
to the learned Judge's appreciation of 
the evidence in the case, his decision 
cannot be supported and the appeal must 
the decreed with costs. 

As First Appeals Nos. 163, 169 and 230 
of 1922 were heard together, the judg- 
ment in each appeal will be governed by 
the material portions the judgments 
in the other two. 

Appeal decreed, 
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Bengal and North-Western BailmaV 
Company — Def endan ts — Appellants. 

V. 

Tupan Das — Plaintiff — Respondent, 
Appeal No. 1299 oi 1922, Decided on 
10th March 1926, from the appellate 
decree of the Dist. J., Purnea, D/- 17th 
July 1922. 

(a) Railways Act, S. 76— ‘ DeteroriatUm * 
must he taken in ordinary senses Ahstr action of 
goods from parcel ts deterioration. 

” Deterioration '* is not a word of art and it 
must be taken in its ordinary sense. Where 
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parcel is impaired in value by the abstraction of 
the articles contained in it, there is deterioration 
of the parcel. [P 885 C 1] 

5{c (6) Hallways Act, 5. 75 — No Indian authority 
exists for the proposition that if goods are ah“ 
stracted by company's servants S, 75 does no^ 
apply — English rulings are Inapplicable, 

There is no Indian authority for the proposi- 
tion that S. 75 does not protect the Company 
where the articles are abstracted by the servants 
of the Company, and English authorities are not 
applicable as there is no such provision in the 
Indian Act as there is in the English Act. 

CP 385 C 2] 

Ha^an Jan — for Appellants. 

D, Jka — for Re'opondents. 

Ross, J. — This appeal must be 
allowed. The plaintiff-respondent sent 
a parcel for transmission from Hyderabad 
Sindh to Katihar on the railway of the 
defendant comimny. The parcel arrived 
at Katihar ; but when it was opened it 
was found that some of the contents had 
been abstracted. These were articles of 
silk and other things falling within the 
second schedule to the Indian Railways 
Act. The present action was brought for 
the recovery of the value of these arti- 
cles. The defence was that the company 
was protected by S. 75 of the Indian 
Railways Act inasmuch as the parcel sent 
by the plaintiff contained articles men- 
tioned in the second schedule but no 
declaration of their value was made. The 
finding of the Munsif was that the 
articles in question were abstracted 
while the parcel was in che custody of 
the defendant company’s servants. A 
decree has been passed in favour of the 
plaintiff by both the Courts below and 
the defendant company has appealed. 

The learned advocate for the respon- 
dent contends that the case does not fall 
within the terms of S. 75, because there 
has been neither loss, destruction nor 
deterioration of the parcel ; and secondly 
that inasmuch as the goods were lost by 
theft of the company's servants they are 
not entitled to the protection of this 
section. Now “ deteroriation ” is not a 
word of art and it must be taken in its 
ordinary sense. In the Oxford Dic- 
tionary one of the meanings given to the 
word^‘ deteriorate " is “ to become lower 
or impaired in quality or value.” The 
parcel was impaired in value by the 
abstraction of these articles and conse- 
quently there was deterioration of 
the parcel. I think, therefore, that the 
case falls Within the language of S. 75. 
As to the argument that S. 75 does not 
1926 P/49 & 50 


protect the company because the articles 
were abstracted by the servants of the 
company, the learned advocate was com- 
pelled to admit that he had no Indian 
authority for this proposition. He relied 
upon certain decisions of the English 
Courts, but these proceeded on the ex- 
press provision of S. 8 of 11 Geo. IV 
and 1 Will. IV, Chap 68 (Carrier's Act 
1830) where a proviso is enacted exemp- 
ting from the liability for loss of or in- 
jury to the articles therein referred to 
imposed by the first section of that Act. 
The proviso is that 

nothing is this Act shall be deemed to protect 
any mail contractor, stage coach proprietor or 
other common carrier for hire from liability to 
answer for loss or injury to any goods or articles 
whatsoever arising from felonious acts of any 
coachman, guard, book keeper, porter, or other 
servant in his or their employ etc. 

There is no such proviso in the Indian 
Act and, therefore, the English decisions 
have no application. It was also pointed 
out by the learned advocate for the ap- 
pellant company that there is no evidence 
that the theft was committed by any 
of the company's servants and this argu* 
ment was not met by the learned advo- 
cate for the respondent. 

In my opinion, therefore, this case is 
covered by S. 75 of the Indian Railways 
Act and the appeal must be decreed 
with costs and the suit dismissed with 
costs throughout. The cross.-objeotion is 
dismissed. 

Kulwant Sahay, J. — I agree. 

Appeal alloived, 
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Dawson-Miller, C. j., and 
Mulliok, j. 

Keshbji Pitamhei — Plaintiff — Appel- 
lant. 

V. 

IShashi Bhusan Banerji and another — 
Defendants — Respondents. 

First Appeal No. 150 of 1922,* Decided 
on 15th March 1926, from a decree of 
the Addl. Sub-J., Dhanbad, D/- 13th 
February 1922. 

(a) Evidence Act, 8, 36'-’Thakbast map arid 
Revenue survey map — The latter ts more aecurata 
and should be relied upon to determine • boun- 
daries, I 

Although the Thakbast map is a part of 
thak survey, it is not meant to be and is not in 
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fact a scientifically prepared plan, but merely a 
rough sketch, or at most, an unscientifically 
prepared plan showing the number and approxi- 
mate position of the tbak marks or dhuis for the 
guidance of the revenue surveyor who followed 
after, and who, having picked up and verified the 
thak marks indicated roughly in the Thakbast 
map prepared the revenue map by accurate ob- 
servations made by expert surveyors with scien- 
tific instruments. Where it appears that he had 
the Thakbast map before him when he made his 
survey and prepared the revenue map then the 
revenue map must be accepted as shewing the 
result of the thak survey even more accurately 
thin the Thakbast which was not intended to be 
scientifically accurate. 

The signature of the Revenue Surveyor on a 
thak map means merely that he has satisfied 
himself that the boundary accepted and intended 
by the demarcation staff had been correctly 
picked up on the ground and correctly surveyed 
on the revenue survey map. 

[P. 388, C. 1, 2, P.389,0 2] 

Per MulUck^ J , — The words “as per thak” 
mean as per thak pillars. AJ,R. 1924 Patna. 402 
Tiel, on. [P. 392, C. 1] 

(6) Adx^erae Pomsston — Trespasser can ac- 
quire right only In land encroached upon. 

A trespasser cannot acquire by prescription 
title to anything more th in the precise area en- 
croached upon. [P. 391, 0. 1] 

S Hassan Imam^ S. Mahdi Imam, 
N. N. Sen, S. M. Midlick and S. C. Ma* 
zumdar — for Appellant. 

S. Sultan Ahmad, B. C. De and A. K. 
Boy — for Respondents. 

Dawsoil'Miller, C. J. — The dispute 
in this case is between the holders of the 
mineral rights in two adjacent villages 
in the Jharia coal fields each of the par- 
ties holding under grants derived from 
the Raja of Jharia who is the proprietor 
of both villa/ges. 

The plaintiff, Keshabji Pitamber, has 
a lease of the mining rights in mouza 
Kujaman whilst the principal defendant, 
who may be referred to as the defendant 
has a lease of the mining rights in mouza 
Ghanuadi. The northern boundary of 
Ghanuadi is the southern boundary of 
Kujaman and the main question for deci- 
sion in this appeal is whether the boun- 
dary between these two villages must be 
determined for the purpose of this suit 
as that shown in the revenue survey map 
or as that shown by the thakbast survey 
which immediately preceded it, assuming 
that there is a difference between the 
two. A further question arises whether 
the defexidant, assuming him to be wrong 
on the first point has acquired by adverse 
possession a prescriptive right to the 
minerals in a portion of the land com- 
prised within Kujaman, and whieh is 
enclosed within a yellow line upon map 
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No. 3 prepared by a Commissioner in 
this case. 

The learned Additional Subordinate 
Judge Dhanbad before whom the case 
came for trial found that the plaintiff 
had failed to prove that the disputed 
land was included in the boundaries of 
his grant, and further that the plaintiff, 
or his predecessors, were never in posses- 
session of the disputed land and that the 
defendant had acquired title by adverse 
possession for a period of over 12 years. 
From this decision the plaintiff has ap- 
pealed. 

The first question depends partly upon 
the interpretation of the documents of 
title of the respective parties and partly 
upon whether the boundaries therein 
described correspond with the boun- 
daries shown in the revenue survey map. 

It appears that at some time before 
1893 Shyama Charan Haider and others 
held a mukarrari patta of Mouza Ghanu- 
adi from the Raja of Jharia. The docu- 
ment has not been produced. In 1893 
the Haiders transferred by a dar-mukar- 
rari patta the whole of their interest in 
the surface and under-ground rights of 
Mouza Ghanuadi, excepting only the 
surface rights in certain paddy lands, to 
Mr. Aratoon Misrop Thaddeus. The 
southern boundary of the land demised 
by this dar-mukarrari deed is stated to 
be the border of the highway (Saran) of 
Mouza Durgapur as per thak. Durgapur 
lies immediataly to the westward of 
Kujaman and its northern boundary is a 
part of the southern boundary of 
Ghanuadi. In 1896 the Raja of Jharia 
sued the Haiders and Mr. Thaddeus for a 
declaration that they had no right to the 
minerals in mouza Ghanuadi, and fur- 
ther that they had no right to the sur- 
face land in that mouza. The southern 
boundary of the land comprised in that 
suit is described in the plaint as the 
border of the limits of Mouza Durgapur, 
Kujaman and Tisra as in the thak. In 
1898 Mr. Thaddeus who had received 
from the other defendants in that suit 
their rights in Mouza Ghanuadi, what** 
ever they might be, and who was there- 
fore the only defendant materially inte- 
rested in the suit, arrived at a oompro* 
mise with the Raja of Jharia and aooep- 
ted from him a fresh lease under a per- 
manent mukarrari patta, of the mineral 
rights in that Mouza, agreeing to pay 
him an annual rental of ite. 1,200 and a 
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fureminm of Bs. 2,000, and in the event 
of the railway freights being reduced by 
the East Indian Railway Company, or a 
new railway being made in the Jharia 
pergana by the Bengal Nagpur Railway 
Company, then in lieu of the rent of 
Rs. 1,200 the lessee was to pay royalty of 
2 annas per ton on the coal despatched 
with a minimum of Rs. 1,200 per anpum. 
In that lease the southern border of the 
land demised is stated to be the border of 
the limits of Mouza Durgapur, Kujaman 
and Tisra as per Thak. This deed was 
executed on the 22nd January 1898 and 
on the 21 th of the same month the suit 
instituted in 1896 was withdrawn with 
permission to bring a fresh suit against 
the defendants other than Thaddeus. It 
will be seen from these transactions that 
Thaddeus recognized the rights of the 
Raja of Jharia in 1898 to grant a lease of 
the mineral rights in Mouza Ghanuadi, 
and the withdrawal of the suit two days 
later was merely a part of the same 
transaction. On the 25th April 1904 
Thaddeus sold his interest in mouza 
Ghanuadi to the defendant and Tara 
Prasanna Mukerjee for a sum of Rs. 5000. 
The land, the subject of that sale, is said 
to be bounded on the south by the border 
of the limits of Mouza Tisra, Kujaman, 
Durgapur and Fatepur, and on the 16th 
December 1917 T. P. Mukerji transferred 
his share to the defendant who thereby 
acquired the whole of the interest conve- 
yed to Thaddeus by the Raja of Jharia 
in 1898. The southern boundary of the 
land in the deed of 1917 is given as the 
border of the limits of mouzas Tisra, 
Kujaman, Durgapur and Patepur as per 
thak. 

The plaintiff’s title to the Kujaman 
begins with two deeds executed ^on the 
16th June and the 2nd July 1900 res- 
pectively by the Raja of Jharia in favour 
of Jugal Kishore Lai Singh Deo the 
zamindar of Kashipur. It appears that 
shortly befcfre that date 592 bighas of 
land in the northern 'part of Kujaman 
had come into the direct possession of 
the Raja by surrender from the previous 
tenants By the deed of the 15th June 
1900, 400 bighas of this were granted to 
the zamindar of Kashipur, under a per- 
manent mukarrari patta. This, how- 
ever, did not extend as far as the borders 
of Ghanuadi. By the instrument of the 
2nd July 1900 the 'remaining 192 bighas, 
thd northern border of which was the 


border between Kujaman and Ghanuadi 
were also leased to the zamindar of 
Kashipur. The settlement was of the 
under-ground rights in 192 bighas, more 
or less, lying within the boundaries as 
per map mentioned in , schedule Kha. 
In schedule Kha the northern boundary 
is given as the border of the limits of 
Mouza Ghanuadi as per thak and a map 
was annexed to the deed. On the 5th 
September 1914 the plaintiff acquired 
from the zamindar of Kashipur the 
mineral rights in 92 bighas of this land 
for a term of 30 years. The land demi- 
sed is delineated in the plan annexed to 
the lease and is said to be bounded on 
the north by Mouza Ghanuadi. 

It will be seen from the various docu- 
ments of title to which I have referred 
that the defendant s title originates with 
a lease granted by tne Raja of Jharia to 
Thaddeus in 1898 and the sothern boun- 
dary of his land was the limit of, inter 
alia, Kujaman as per thak. The plain- 
tiff’s title originates with the grant of 
the 2nd July 1900 made by the Raja 
of Jharia to the zamindar of Kashipur in 
which the northern boundary is the 
limit of Mouza Ghanuadi as per thak. It 
must be taken, therefore, the boundary 
between these two estates is the boundary 
shown by the thak survey. 

In 1918 disputes arose between the 
plaintiff and the defendant as to posses- 
sion of a portion of the land near the 
junction of their two estates. The 
defendant claimed as being within 
Ghanuadi the greater part of the land, 
both surface and subsoil, which the 
plaintiff claimed to have been leased to 
him. Proceedings under B. 145 of the 
Criminal Procedure Code were instituted 
by the defendant and the Magistrate 
decided, after a remand by the High 
Court, that the plaintiff was in posses- 
sion of the underground rights in the 
land enclosed within the green line 
shown on the commissioner’s map except 
the portion therein enclosed in yellow 
and this he attached tinder 8. 146 of 
the Code. The present suit relates only 
to the yellow portion. 

The plaintiff’s case is that the revenue 
survey correctly shows the boundary 
between Ghanuadi and Kujaman accord- 
ing to the thak survey and therefore it 
is unnecessary to have the thakbast map 
relaid on the spot to ascertain the boun-* 
dary between the two mouzas. He go-, 
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cordingly asked that the commissioner 
should ascertain the common boundary 
between the mouzas as shown in the 
revenue survey map, and show thereon 
the land claimed by the plaintiff includ* 
ing the disputed land. This he has done 
and from this it appears that the land in 
dispute, that is the yellow portion falls 
within mouza Kujaman according to the 
revenue survey map. It follows there" 
fore that if the revenue survey map cor- 
rectly represents the thak survey the 
disputed land falls within the leasehold 
land of the plaintiff and outside that of 
the defendant. 

The defendant, however contends that 
as his title .was of earlier date than that 
of the plaintiff, the plaintiff could not 
acquire anything already demised to the 
defendant or his predecessor, and there- 
fore the boundary must be taken as the 
boundary shown in the defendant s title 
deeds, that is the dividing line between 
Ghanuadi and Kunjaman as shown by 
the thak survey. The first grant of the 
mineral rights which the defendant can 
rely upon must be the mukarrari patta 
of 1898 granted by the Baja of Jharia 
to Thaddeus, for Thaddeus acquired no 
mineral rights from the Haidars, who, 
although they held a Mukarrari are not 
shown to have acquired any mineral 
rights therein but surface rights only. 
The lease of 1898 was a grant of mouza 
Ghanuadi including minerals. It con- 
tains no map or plan but the southern 
boundary therein given, as already men- 
tioned, is the limit of mouza Durgapur, 
Kujaman and Tisra as per thak. It is 
necessary therefore to ascertain what 
this means. The defendant contends 
that in order to ascertain the demarca- 
tion made by the thak survey between 
these two mouzas the thakbast map 
alone should be regarded but as the thak- 
bast map has not been relaid the plain- 
tiff has failed to establish his case. 

The plaintiff replies to this that al- 
though the thakbas map was a part of 
the thak survey it was not meant to be, 
and was not in fact, a scientifically pre- 
pared plan, but merely a rough sketch, 
or, at most, an unscientifically prepated 
plan showing the number and approxi- 
matje^poaition of the thak marks or dhuis 
fof'the guidance of the revenue surveyor 
who followed after, and who, having 
picked up' and verified the thak marks 
indicated roughly in the therkbast map, 


prepared the revenue survey map by 
accurate observations made by expert 
surveyors with scientific instruments, 
and if it appears that he had the thak* 
bast map before him when he made his 
survey' and prepared the revenue map, 
then the revenue map must be accepted 
as shewing the result of the thak survey 
even more accurately than the thakbast 
map which was not intended to be scien- 
tifically accurate. 

On referring to Captain Hirst *s “ Notes 
on the old Bevenue Surveys of Bengal, 
Bihar, Orissa and Assam ” published in 
1912 we find ample support of the plain- 
tiff’s contention. Captain B. C. Hirst 
was Director of Surveys in Bengal and 
Assam. He gives a graphic account of 
how the thak survey was conducted by 
the settlement officer and his staff, 
generally about a year before the scienti- 
fic work of the revenue survey was about 
to commence. The Settlement Officer's 
duty was first to settle all boundary dis- 
putes on the spot, and then to demarcate 
on the ground the actual boundaries of 
villages and estates. This was done by 
placing thak marks or dhuis (generally 
large mud pillars about five feet high 
although they might assume other formsj. 
at the principal bends in the village 
and at all trijunction points. These 
marks were shewn in the thak map. 
That map was prepared by an amin, 
but as Captain Hirst points out the 
thak map was seldom really accurate 
and frequently it was not even intended 
to be so. On this subject he says 
(page 10) there are three main kinds of 
thak maps to be considered. 

(a) Eye sketches, in which no actual 
measurements were made. 

{b) Maps in which rough magnetic 
bearings were used and rough linear 
measurements made. 

(c) Maps made from careful magnetic 
bearings and careful linear measurement. 

He points out that in the earlier maps 
and in some of the late maps, no angular 
measurements were used, and that when 
regular measurements were made they 
were generally made with prismatic 
compasses or ordinary compasses, and 
adds that where magnetic compasses 
were used it was intended that the bear- 
ings should be observed and recorded in 
the field book or some other part of the 
reoo.rds which the thak surveyor would 
hand over tof the revenue surveyor. 
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some cases the bearings were recorded to 
guide the . revenue surveyor, whilst the 
map to him was little more than a guide 
to the actual number of thak survey 
marks put down on the ground and 
later be ^ys. 

We may pass over the question of accuracy of 
mape of both classes (a) and (b) with the remark 
that they were not intended to be more than a 
rough guide to the revenue surveyor and that, as 
such, they served their purpose usually, but not 
always. 

In fact the field books and other re- 
cords prepared by the thak surveyor 
were generally a more accurate indica- 
tion of the thak survey than the maps 
themselves. The third class of maps 
were more accurate and more reliable 
and were of a somewhat later date. It 
was the duty of the revenue snrveyor 
to map accurately the village boundaries 
demarcated on the ground, and to find 
these boundaries by using the thak maps 
and other information collected by the 
demarcation officer. If the thak maps 
are found to have been initialled by the 
revenue surveyor, this is, according 
to Captain Hirst, evidence that their 
boundaries agree with those picked up 
by the revenue survey. ** It may be ” he 
says 

that this signing of thak maps has led to much 
of the misunderstanding that exists as to the 
accuracy of these maps, and it will be well there- 
fore to record here exactly what the revenue 
surveyor’s signature implies : it does not mean 
that if the thak map is reduced to the same scale 
as the revenue survey map then the two bound- 
aries will necessarily agree, but rather that the 
revenue surveyor has satisfied himself that the 
boundary accepted and intended by the demarca- 
tion 8tafl[ has been correctly picked up on the 
ground and correctly surveyed on the revenue 
map, 

He then refers to Thuillier’s Manual 
of Surveying published in 1875 and 
quotes the following passage. 

The Assistant surveyor ciu compare his ex- 
terior boundary and reotifiy any errors that he 
may chance to perceive between the marks on the 
ground and the thakbast sketch map, 

and deduces from this that it is clear 
that the comparison was one of the 
boundaries as demarcated rather than of 
boundaries as shown in the thakbast 
maps. 

The remarks of Captain Hirst were 
considered and approved of by a Divi- 
sion Bench »of this Court in the case 
of Shashi Bhusan Bansrji v. Bam^ 
iVw Agarwcdla (l). In that case the pre- 
s^t defendant, was the plaintiff and it 
“ (l) A. I B. 1924 Pat. 402. 


was held that the words as per thak 
meant ‘*as per thak demarcation” an4 
not “ as per thak map and that the 
signature of the revenue surveyor on a 
thak map means merely that he has 
satisfied .himself that the boundary 
accepted and intended by the demarca- 
tion staff had been correctly picked up 
on the ground and correctly surveyed on 
the revenue survey map. I see no reason 
to differ from the conclusion arrived at in 
that case. In the present case the thak* 
bast survey map of mouza Kujaman 
showing the thak demarcation betw^n 
the Kujaman and Ghanuadi was put in 
evidence by the defendant and it appears* 
from that document that it was initial- 
led by the revenue surveyor. It may bo 
assumed therefore that the revenue 
survey accurately represents the demar- 
cation of‘the boundary between these two 
mouzas arrived at by the thak survey. 

It was contended that as the may 
attached to the lease of the 2nd July 
1900 had not been put in evidence by 
the plaintiff it is impossiblp to say what 
the northern limit of the land settled 
with him was. This map was tendered 
somewhat late in the case and the learn- 
ed Judge rejected it. It appeared to us 
on appeal that it ought to be admitted 
and sufficient reason had been shown for 
its late production. We accordingly 
admitted it. The northern limit shown 
on that map is obviously meant to show 
the demarcation line between the two 
villages appearing on the revenue survey 
map. Whether as a scientific map it is 
in all particulars accurate is, to my mind 
a matter of no importance. The northern 
boundary is stated in the body of the 
lease as the border of the limit of Mouza 
Ghanuadi as in the thak and the picto- 
rial representation of that limit in the 
plan was clearly meant to represent the 
revenue survey. I consider therefore 
that the northern limit of the land 
demised tp the plaintiff, which is also 
the southern limit of the land demised to 
the defendant, is the boundary between 
the two mouzas as shown in the revenue 
survey map, and as demarcated on the 
commissioners plan, and the disputed 
land falls within the limits of the plain- 
tiff’s case. 

The next question is whether the 
defendant has acquired by adverse posses- 
sion the mineral rights in the disputed 
lands. I have already stated that 
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Thaddeua the predecessor of the defen- 
dant acquired no mineral rights from the 
Haidars under fiis dar*mukarrari grant 
of 1893. Whatever rights he may have 
been asserting in pursuance of that lease 
he gave up in 1898 when he accepted 
from the Raja of Jharia a fresh lease of 
mouza Ghanuadi. The question there* 
fore is whether since 1898 an adverse 
title has been acquired by the defendant 
over the minerals in the disputed land. 
In 1900 the Raja of Jharia transferred to 
Jugal Kishore the predecessor of the 
plaintiff the under-ground rights in the 
northern i)ortion of the mouza Kujamau. 
Up to tliat time there could have been 
ho ouster of the Raja of Jharia as the 
lease to Thaddeus was only two years 
earlier. In 1901 Thaddeus parted with 
his whole interest to the defendant and 
Tara Prasanna Mukerji and gave up 
whatever possession he may have had 
over the disputed land. Up to that time 
ho had acquired no title by adverse 
possession and what he transferred to the 
defendant and Tara Prasanna Mukerji 
was Mouza Ghanuadi only. 

It seems to me therefore unneces* 
sary to consider the evidence as 
to any acts of ownership over the 
the minerals in mouza Kujaman on the 
part of Thaddeus between 1898 and 1904 
for his successors cannot tack on to their 
own possession the adverse possession of 
their predecessor who had withdrawn 
from the field. He had nothing to con- 
vey in Mouza Kujaman and in fact con- 
veyed nothing. There is some evidence 
to the effect that the defendant has exer- 
cised some acts of ownership over the 
surface of the disputed land but the 
defendant himself in his evidence says 
that he has not done any colliery work 
in the plot shown in the commissioner's 
map as belonging to the plaintiff. There 
is therefore no evidence upon which we 
can hold that the defendant has acquired 
by adverse possession against the plain- 
tiff or his predecessors any right to the 
minerals in Mouza Kujaman. In my 
opinion the appeal should be allowed 
with costs here and in the Court below 
as against the Defendant No. 1 who 
alone contested the suit. The decree of 
the Subordinate Judge will be set aside 
and in lieu thereof it will be decreed and 
declared that the mineral rights in the 
land in suit appertain to the leasehold 
nroperty of the plaintiff and that he is 
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entitled to hold and possess the same and 
that the said defendant has no right to 
the minerals or any portion thereof 
within the said land and that be be res- 
trained by injunction from disturbing the 
plaintiff's possession. 

Mullick, J. — (After stating facts the 
judgment proceeded). The first point to be 
considered is whether the defendant has 
acquired any interest to the surface or 
the under-ground of the land in suit by 
adverse possession. This question only 
arises on the assumption that the land 
in suit falls outside the boundary of 
Ghanuadi. 

The case of adverse possession is put 
thus. Thaddeus was in possession of the 
land in suit till 1904 when he transfer- 
red his ri gilts to the Defendant No. 1 
and Tara Prasanna Mukerji. Now, was 
Thaddeus in possession of the land ? 
First let us consider the surface. As to 
this the result of the Jharia Raja’s suit 
in 1898 was to establish the mukararri 
right of the Haidars and in the absence 
of an express transfer of the minerals the 
mukarrari right must be held to extend 
only to the surface, Thaddeus was a 
dar-mukarraridar and the most he could 
have acquired liy prescription against the 
proprietor was a dar-mukarrari right to 
the surface of the land in suit. But he 
sold the land in 1904 and unless the 
Defendant No. i can tack his own posses- 
sion, if any, to that of Thaddeus he can- 
not claim a dar-mukarrari right by 
prescription. Now Thaddeus sold to the 
defendant and his predecessor Mouza 
Ghanuadi. It follows that he sold the 
area demarcated at the revenue survey as 
comprising Ghanuadi, It is clear from 
the definition of the term “mouza” in the 
Land Registration Act that the legisla- 
ture does not recognize any other mean- 
ing than “an area surveyed as a mouza 
in a Revenue survey.” That being so, 
the Defendant No. 1 acquired neither 
title nor possession to the land in suit 
from Thaddeus and he oannot add his 
possession to his own. It is not suggest- 
ed that he has acquired title by posses- 
sion since 1904 independently of Thad- 
deus and otherwise than as his represen- 
tative. 

But there are other difficulties in 
defendant's way. What is the evidence 
of adverse possession he had adduced ? 
Thaddeus has been examined. He says 
he took possession according to his lease 
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from the Haidars. That lease describes 
the tBout hern boundary of Ghanuadi as 
a road, ’ which the defendant has en- 
deavoured to identify as the present 
District Board road but in my opinion 
the evidence of such identification is in- 
conclusive. 

Thaddeus does not say what portions 
of the surface in question he occupied 
and the omission is sought to be supple- 
mented by the witnesses Ram Bauri, 
Ghamroo Beldar and Defendant No. 1 
himself. Ghamroo Beldar says Thaddeus 
was in possession of the paddy land north 
of the road but this cannot be true 
because the paddy lands were not leased 
to Thaddeus at all. He also says that 
Thaddeus and after him the Defendant 
No. 1 took fish from the big tank on the 
land. No particulars are given and I 
think it would be most unsafe, in my 
opinion, to deprive a landlord of his title 
on evidence of this kind. Sharma 
Gharan Haidar, who has been called by 
the defendant, contradicts both Ghamroo 
Beldar and Defendant No. 1 as to the 
paddy lands and the fish and says that he 
and not Thaddeus was in possession and 
that he sold these to Defendant No. 1, 
presumably, after the Defendant No. 1 
and Mukherji had purchased Ghanuadi 
from Thaddeus. The Defendant No. 1 
also deposes to Thaddeus s possession of 
the paddy lands to the north and east of 
the tank, but these have not been identi- 
fied as falling within the property in 
suit. 

The result, therefore, is that it has not 
been shown that T had dduesj^as in pos- 
session of the surface of the land in suit 
before 1904. 

As regards the subsoil, the evidence 
of Ram Bauri is that Thaddeus cut an 
incline on the site of the present District 
Board road which was constructed in or 
about 1913. Ghamroo Beldar says that 
Thaddeus sank 7 or 8 pits or inclines 
and dug a quarry 40 or 50 feet deep and 
that he extracted about 100 tons of coal. 
The exact spots where these works were 
carried out is not made clear and the 
evidence is useless for the purpose of 
founding a case of title to the under- 
ground by adverse possession. A tres- 
passer cannot acquire by prescription 
title to anything more than the pre* 
oise area encroached upon. The defen- 
dant No. 1 supports Ghamroo and adds 


Patna 39 L 

that Thaddeus extracted stone from lands 
to the west of the tank and that he 
also has done so. He also states that 
Thaddeus made some experimental 
shafts and inclines but he does not 
identify the sites of these works. His 
evidence as to the* stone quarries and 
Ram Bauri’s evidence as to the incline 
on the site of the District Board road 
does show some possession within the 
disputed area but it is wholly insufiSicient 
in continuity, extent and publicity to 
justify a claim to the minerals. 

With regard to the subsoil rights 
also, the objection arises that the defen- 
dant is not the representative of Thad- 
deus. The transfer of 1904 conveyed 
the under-ground rights to mouza Ghan- 
uadi but not to the lands in suit which 
do not lie within that Mouza. 

A point was next taken by the learned 
counsel for the respondents that 0. 2 
R. 2 of the Gode of Civil Procedure is a 
bar to the suit. It was contended that 
in 1896 the proprietor of Jharia should 
have sued to eject Thaddeu s from the 
surface and subsoil of not only Ghan- 
uadi but also the land now in suit as 
Thaddeus was then in possession of it. As 
I have found that he was not in posses- 
sion of the land in suit the contention 
must fail. The plaint in that suit is not 
before us and we do not know what was 
the cause of action pleaded and < it has 
not been shown that the claim to the 
land now in suit was covered by the 
cause of action in that suit. 

We now come to the main point in the 
case, namely, whether the plaintiff is 
entitled to a decree on his title deed, 
I think the answer must be in the affir- 
mative. It is true that the plan attached 
to the plaintiff's lease has not been felaid 
on the ground and that without a 
remand it will not be possible to lay down 
the northern boundary of the place u^n 
the commissioner s map ; but there are 
materials which are sufficient to indicate 
that the land in suit cannot lie within 
the defendant’s mouza Ghanuadi but 
that they must lie within the plaintiff’s 
mouza Kujaman. The plaintiff’s title 
deed describes the northern boundary of 
his land as mouza Ghanuadi and unless 
a prior title was created in the defen- 
dant the plaintiff is entitled to the 
common boundary between Kujaman and 
Ghanuadi according to Revenue Survey 
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map which has been plotted on the com* 
missioner's map. But the title deed of 
the plaintiff’s lessor (Ex. 5 (a) Jugal 
Kishore Deo, gives a slightly different 
northern boundary, namely, ‘ Border of 
the limit of Mouza Ghanuadi as per 
thak ” and the plaintiff is limited to 
this boundary line. Fortunately the 
defendant’s title deeds (Exs. 0. and B) 
and Thaddeus’s title deed (Ex. E) all 
agree with the plaintiff’s lessor’s title 
deed and show that the northern boun- 
dary of plaintiff’s lessor’s land is the 
boundary of Mouza Ghanuadi as per 
thak and that it is identical with the 
northern boundary of the defendant’s 
land which is mouza Kujaman as per thak. 
It remains therefore, to ascertain what 
the words “ as per thak ’* mean. Now on 
this point I agree with the decision of a 
Division Bench of this Court in Shashi 
Bhushan Banerji v. Bamjas Agarwal (l) 
where the words “ as per thak ” have 
been held to mean as per thak pillars. 

It is contended on behalf of the respon- 
dent that ** as per thak ” moans as per 
thakbast map. But some difference must 
be made between the words “ as per 
thak ” and as per thakbast map ” and 
it has not been shown that the reasoning 
of the learned Judges of the Division 
Bench is wrong. That being so, we have 
to ascertain where the thak pillars are. 
One way of doing so would bo by relay- 
ing the thakbast map of Kujaman which 
in this case appears to contain sufficient 
details to enable the boundary to be laid 
down ; but the thakbast map has not 
been plotted and the question is whether 
the revenue survey line may be taken as 
accurately showing the position of 
the thak pillars. In the present case 
the revenue survey map shows that it 
was compared by the revenue surveyor 
with the thakbast map but it is certain 
that the revenue survey line correctly 
represents the line of the thak pillars. 
In these circumstances, the omission to 
plot the thakbast map is of no conse- 
quence, for we have a demarcation accord- 
ing to the more scientific map prepared 
in the revenue survey and I am satisfied 
that a remand is not necessary. The 
northern boundary of Kujaman and the 
southern boundary of Ghanuadi as 
per thak ” are represented by the 
revenue survey line so that the land 
in suit must fall within the plaintiff’s 
title deed. 


The appeal, therefore, will succeed, 
the suit will be decreed and the plaintiff 
will get his costs in both this Gohrt and 
the lower Court. 

Appeal allowed. 
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Adami and Das, JJ. 

Mt. Anmole Kuer — Plaintiff — Appel- 
lant. 

V. 

Kamla Duti Misir and another — Defen- 
dants — Respondents. 

Appeal No. 65 of 1923, Decided on 
13th May 1926, from the Original decree 
of Sub-J., Gaya, D/- 22nd March 1923. 

Hindu Law — Succession — Daughters amongst 
themselves take by survivorship— Agreement to 
relinquish survivorship right is valid. 

Agreement between two daughters, under 
which each gave up the right to succeed, to the 
properties held by the other, by survivorship, 
is valid and cannot be ignored at least by 
parties to it. 11 M. J, A. 487 (P. C.). and 2 1. A. 
113, (P.C.) Ref. [P. 392, C. 2] 

T. N. Sahai, B. Dayal and Aditya 
Narain Sinha — for Appellant. 

S. M. Mullick — for Respondents. 

Dat, J. — One Ambikadeo Missir who 
died in 1905 left a widow and two daugh- 
ters, Anmole Kuer and Puna Kuer. An- 
mole Kuer is the plaintiff. The defendants 
are the sons of Puna Kuer who died some 
time in 1921. The widow of Ambikadeo 
died in 1911 and upon her death Anmole 
Kuer and Puna Kuer succeeded to the 
properties left by Ambikadeo. On the 
7th July 1912 they entered into a trans- 
action wnich is the subject matter of the 
dispute befor,^ us. They appear to have 
partitioned the entire property left by 
Ambikadeo between them and each 
relinquished in favour of the other the 
right to claim the properties by survivor- 
ship from the other. ^ Under the Hindu 
Law on the death of ‘one of the daughters] 
the other daughter would be entitled to 
take the properties by survivorship to 
the exclusion of the sons of the deceased 
daughter. By the agreement between 
the parties each gave up the right to 
suQceed to the properties held by the 
other by survivorship. This arrange- 
ment was effected on the 7th July 1912. 
Puna Kuer died in 1921 and upon her 
death the plaintiff claimed to take the 
properties which were allotted to Puna 
Kuer by survivorship to the exclusion of 
her sons who have l^en cited as defen" 
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danfcs in this* action. The defendants rely 
upon the deed of relinquishment exe* 
•outed by Anmole Kuer and contend that 
the plaintiff by virtue of that deed has 
lost her right to take the properties 
belonging to Puna Kuer by > survivorship. 
The learned Subordinate Judge has given 
effect to the defence and has dismissed 
the plaintiff’s suit. 

In my opinion the decision of the 
learned Subordinate Judge is right and 
must be affirmed. The decision in no way 
touches the interest of the sons of the 
plaintiff. It may be open to them to 
contend that they are not bound by the 
deed of relinquishment executed by their 
mother in favour of Puna Kuer on the 
7th July 1912 ; but the plaintiff as a 
party to the transaction is clearly bound 
by the terms thereof. If it could be 
established that Anmole Kuer and Puna 
Kuer took definite-shares in the properties 
left by their father, it might be contend- 
ed that the plaintiff could not alienate 
the chance of succeeding to the properties 
which Puna Kuer inherited 'from her 
father ; but it is too late to contend that 
Hindu daughters succeeding to their 
father take estates in severalty. It has 
been held by the Judicial Committee that 
the estate of two widows who take their 
husband’s property by inheritance is one 
estate and it was pointed out that the 
right of survivorship is so strong that the 
survivor takes the whole property, to the 
exclusion even of daughters of the 
deceased widow”. Bhugwandeen Doobey 
V. Myna Baee (l). The case of 
daughters taking by inheritance stands 
on the same footing. This was esta- 
blished in the case of Aumirtolal Bose 
V. Bajo7ieekant Mitter (2). The case not 
being one of inheritance the question as 
to the relinquishment of the chance of 
suocesssion does not arise. Anmole 
Kuer and Puna Kuer took a joint estate 
as between them and it was competent to 
Anmole Kuer to give up her right to 
survivorship to the properties on the 
death of Puna Kuer. This proposition 
has been established in cases far too 
numerous to mention. 

I must dismiss this appeal with costs. 
Adanii, J.— I agree. 

Appeal dismissed. 

(1) C1886-67] II M. L A. 487=9 W. R. 23=2 
Suther. 124=2 Bar. 827 (P. 0.). 

.(2) [1874] 2 L A. 118=28 W. B. 214=15 
• B.L.R. 10=3 Suther 94=3 Bar. 430 (P. C.) 
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Maopherson, J. 

Balgobind Thakur and others — Accused 
— Petitioners. 

V. 

King Emperor — Opposite Party. 

Criminal Revision No. 208 of 1926, 
Decided on 13th April 1926, from an 
order of the S.J., Darbhanga, D/" 15th 
March 1926. 

(a) Criminal P. C., Ss. 530 and 439 — Magls- 
irate convicting accused for lesser offence within 
his jurisdiction — Facts also constituting grave 
offence not within his jurisdiction — Proceedings 
are not void — High Court will not Interfere unless 
prejudice Is caused. 

When a Magistrate convicts the accused of an 
offence triable by him though the facts disclosed 
also constitute a graver offence, not triable by 
him, his proceedings are not void under the 
provisions of S. 530. (A, 1. R, 1926 Pat. 36 Foil. 

4 Bom. L. R. 267'; 10 C. 85 ; 13 B. 602, 24 Af, 
675 Appr,) High Court will not interfere, 
when no objection was taken either before the 
Magistrate or in the Court of appeal to the 
jurisdiction of the > trial Court and the accused 
are not prejudiced. [P 894 G 1] 

ib) Criminal P. C., S. 342 — Technical failure 
to comply Is not fatal unless prejudice is caused. 

Where the accused is not prejudiced, a techni- 
cal failure to comply strictly with the provisions 
of S. 342 is not fatal. .1 I. R. 1925 Pahia 414, 
Foil. [P 394 0 2] 

S. P. VerjTia and L. K. Jha — for Peti- 
tioners. 

Fazle Ali — for Opposite Party. 

Judgment. — This rule has been issued 
for the consideration of the conviction of 
the 14 petitioners, of whom 9 are 
residents of Pardri and the others of 
Sahir. All the petitioners have been 
convicted under S. 147, also under S. 379 
Nos. 1 and 10 under S. 324, and No. 6 
under S. 325. Those who have been 
convicted under S. 147 only have been 
sentenced to fine while the others have 
been sentenced to terms of imprisonment 
except Petitioner No. 6 convicted under 
Ss. 147, 326 and 379, who has been sen- 
tenced to imprisonment and fine. The 
trying Magistrate exercised second-class 
powers and the appeal from his decision 
was dismissed by the District Magistrate 
of Darbhanga. 

The prosecution case which has been 
found to be true was as follows : Oy^ing 
to a quarrel between the complainant 
and the second petitioner Banke Thakur 
the latter led a mob of 250 men includ- 
ing the other petitioners to loot the 
house of the complainant and to assault 
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him. In the course of that occurrence 
hurt was caused to the complainant by 
the 1st petitioner, Balgobind, by means 
of a ganrasa and to Gopi Sahu by Bachha 
Jha, petitioner No. 10, with a spear while 
Surjanarain Thakur broke the arm of the 
complainant with his lathi. The peti- 
tioners who have been convicted of theft 
carried away the property of the com- 
plainant. 

In support of the rule Mr. S. P. Varma 
raises five points which I discuss 
seriatim. First, he claimed *a remand,’ 
inasmuch as the case for the prosecutiou 
showed offences under S. 148 and S. 395 
of the Indian Penal Code which are not 
triable by a Magistrate of the second- 
elass. Having regard to the common 
object set out in the charge of rioting 
which was to loot the house and property 
of the complainant and to assault 'him 
and to the fact that Balgobind and 
Bachha Jha carried and used weapons 
for cutting, I do not think that this 
assertion can he gainsaid and therefore 
the second class magistrate was in error 
in trying the case. But that fact is not 
sufficient to establish the claim for a re- 
trial. In the first place no objection was 
taken either before the Magistrate or in 
the Court of appeal to the jurisdiction of 
the trial Court and certainly the Magis- 
trate himself was under the bona fide 
belief that he had jurisdiction. Again 
it is impossible to say that there has 
been prejudice to the petitioners. I do 
not consider that prejudice can be 
inferred by reason of illustration (f) to 
S. 403 of the Code of Criminal Proce- 
dure. It may indeed be open in law to 
the Crown to have the petitioners subse- 
quently charged with and tried for 
graver offences on the same facta, but in 
the oiroumstanoe of the case such a 
course is highly improbable and in any 
event the sentences inflicted in the 
present case would be taken into con- 
sideration by the Court in awarding 
punishment in further proceedings. 
Finally it is now settled law that the 
proceedings of the Magistrate in a case 
like the present are not void under the 
provisions of S. 530 of the Code of 
Criminal Procedure. Reference may be 
made in this connexion to King^Emperor 
V. Bagya Bhagwanta (l) ; Empress v. 
P aramananda (2) ; Queen Empress v. 

^ (iTTi^] 4 Bom. L. R. 267. 

(2) [18841 10 Cal. 85=;:18 0. L. a 375. 


Gundara (3) King -Emperor v. Ayyan (4) ; 
Barhamdeo v. King-Emperor (5) and 
there are numerous unreported' cases to 
the same effect. This plea therefore 
cannot prevail. 

It is next argued that there ought not 
to have been a conviction because there 
are inherent improbabilities in the pro- 
secution story. All that is advanced in 
support of this plea is that three persons 
who are alleged to have taken a promi- 
nent part in the occurrence have been 
acquitted. But these persons who are 
alleged to be short-sighted, have appa- 
rently been acquitted from excess of 
caution and such an acquittal does not 
cast material doubt upon the conviction 
of the petitioners against whom there is 
abundant evidence which has been 
believed by the Courts. 

Again it has been faintly urged that 
the conviction is bad under S. 342 
because the Petitioner No. 5 was not exa- 
mined until after the defence had addu- 
ced their evidence. It is clear that this 
petitioner has not been prejudiced and in 
view of the decision of this Court on the 
point in the case of Mohiuddin v. King- 
Emperor (6) the contention cannot pre- 
vail. Moreover in the prasent case there 
was the good reason for the failure to exa- 
mine this accused that at the time when 
the examination of the accused took 
place he was not present in Court ‘ and 
was then represented by a mukhtar, 

his personal attendance having been dis- 
pensed with. 

The fourth plea is that the trial was 
bad because two important witnesses 
were not examined by the prosecution. 
They were Harnarain and Subnarain, 
two sons of Kunji, the latter a boy of 
14. The latter is supposed to have made, 
some days after the occurrence, a state- 
ment subversive of the prosecution case. 
But that statement (which moreover 

should not have been admitted in evi- 
dence) was made under very suspicious 
circumstances. Kunji is the step-brother 
of Bachha Jha, Petitioner No. 10, and it * 
seems clear that the statement was 
made under the influence of the latter. 
In any case there was no paucity of evi- 
dence of persons who wore present at 
the occurrence. Of the seven persons 

CS) [1889] 13 Bom. 502. 

(4) [1901] 24 Mad. 675. 

(6) A. I. R. 1926 Patna 36. 

(6) A. 1 B. 1925 Patna 414. 
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who are alleged to have been injured, all 
e:soept Harnarain, were put in the wit* 
ness- box on behalf of the prosecution. 
Not only is the absence of these two wit- 
nesses reasonably explained but in the 
face of abundant testimony of eyewit- 
nesses adduced by the prosecution any 
unfavourable inference, which might in 
law arise for failure to examine them, 
vanishes. 

Finally, it is contended that the ap- 
pellate Court has not adequately discus- 
sed the evidence against individual 
accused. In my opinion the contention 
has no force. Even the passage read out 
by learned counsel shows the District 
Magistrate directed his mind to the case 
of each individual accused and merely 
forbore to write down the grounds for 
his conclusions because they coincided 
with the reasons set out adequately by 
the trial Court. 

In this view the application is with- 
out merits. It is accordinly rejected* 
The petitioners who are on bail must 
surrender forthwith to u*iergo the un- 
expired i^ortions of their sentences. 

Application rejected. 
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Das and Adami, JJ. 

East Indian Railway Company and 
anothei — Defendants — Appellants. 

V, 

Chinmay Charan Sanyal — Plaintiff — 
Respondent. 

Appeals Nos. 764 and 977 of 1923, 
Decided on 6th May 1926, from the ap- 
pellate decrees of the Dist.-J., Dar- 
bhanga, D/- 4th November 1923. 

Railways Act, S. 80 — A Railway accepting goods 
and sending to B Railway— Invoice not sent by A 
to B for over six months— Goods not identified 
and hence not delivered — Both railways are res- 
ponsible for deterioration. 

Goods were booked on A Railway to be sent to 
a station on B Railway. > Goods were despatched 
but the Invoice relating thereto was not sent to 
B Railway for over six months. As the goods 
were lying, they deteriorated and the consignee 
sued for images. B Railway too did not take care 
to ascertain whose goods they were. 

Held : that both Riallways are liable. [P 397 0 1] 
N, C. Sinha^ N. C. Qhoze, B. B. Ohosh 
and Sivanarain Bose — for Appellants. 

S. M. Mullick and S. K, Mitra — for 
Respondent. 


Das, J. — This appeal arises out of a 
suit instituted by Chinmay Charan 
Sanyal for recovery of Rs. 826-6 as 
against the Bengal and North-Western 
Railway Company and the East Indian 
Railway Company. The material facts 
are these : 

Messrs. A. Q. Ansari A Co. despatched 
one wagon of unslaked lime weighing 
517 maunds 10 seers from Dehri-on-Sone 
to Samastipur, per the East Indian 
Railway Company. The consignment 
was to Messrs, Ansari & Co. as con- 
signees. The plaintiff became the holder 
of the railway receipt in due course and 
claimed the consignment from the 
Bengal and North-Western Railway Com- 
pany. 

The findings of fact are that tlie con- 
signment actually reached Samastipur 
about the end of July 1921, and that the 
Bengal and North-Western Railway 
Company offered to deliver the goods to 
the plaintiff on the 2nd February 1922. 
The plaintiff refused to take delivery of 
the goods on the ground that they had 
deteriorated in value and were perfectly 
useless to him. On these facts he claimed 
a decree as against both the Railway 
Companies. 

The learned Munsif took the view that 
no responsibility attached to the East 
Indian Railway Company, but he thought 
that there was gross negligence on the 
part of the Bengal and North-Western 
Railway Company, and, on this ground, 
he gave a decree for the amount claimed 
as against the Bengal and North-Western 
Railway Company and dismissed the 
suit as against the East Indian Railway 
Company. 

The Bengal and North-Western Rail- 
way Comnany appealed, and it appears 
that the plaintiff did not appeal against 
that portion of the judgment of the 
Court of first instance by which the suit 
was dismissed as against the East Indian 
Railway Company. 

The learned District Judge heard the 
appeal of the Bengal and North-Western 
Railway Company, and while agreeing 
with the view of the Court of first in- 
stance, that that Company was liable to 
make good the loss sustained by the 
plaintiff, he thought that the East Indian 
Railway Company was equally liable to 
the plaintiff. In the result he has passed 
a decree as against both the Railway 
Companies, and we have two appeals 
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. before us, one by the East Indian Rail- 
way Company and the other by the 
Bengal and North-Western Railway 
Company. 

I will first consider the appeal of the 
East Indian Railway Company. There 
can be no doubt whatever that the deci- 
sion of the learned District Judge is 
right and must be affirmed. 

There was evidence before the Court 
upon which the Courts below came to 
the conclusion that there was an express 
contract that the goods were to be sent 
via Benares Cantonment, but the East 
Indian Railway Company did not send 
the invoice along with the goods to the 
railway authority at Samastipur. The 
result was that, although the goods ar- 
rived about the end of July 1921, the 
goods could not be identified as belonging 
to the plaintiff till the 2nd February 
1922. The East Indian Railway Com- 
pany relies on the contract contained in 
the risk note. The learned District 
Judge has pointed out that as the goods 
were diverted from the agreed route, the 
case was taken out of the special con- 
tract contained in the risk note. The 
learned District Judge also took the view 
that there was gross negligence on the 
part of the East Indian Railway Com- 
pany in so far as they did not send the 
invoice to the Bengal and North-Western 
Railway Company. It is not necessary 
for me to express any final opinion on 
the first point decided by the learned 
District Judge, because I am clearly of 
opinion that the plaintiff has satisfac- 
torily established that there was negli- 
gence on the part of the East Indian 
Railway Company. 

It was then contended that the first 
Court having dismissed the suit as 
against the East Indian Railway Com- 
pany, apd the plaintiff not having ap- 
pealed against that portion of the decree, 
it was not competent to the lower ap- 
pellate Court to pass a decree against 
the East Indian Railway Company. 
But all the parties were before the 
Court, and it is obvious that complete 
justice could not be done between the 
parties except by adjudicating on the 
rights of. all the parties that were before 
the Court. 

It is pointed out before us that if the 
East Indian Railway Company is really 
guilty of negligence, then the Bengal and 
North-Western Railway Company would 


be entitled to contribution from the 
East Indian Railway Company and that 
that right should not be prejudiced by 
the fact that the plaintiff was satisfied 
with the decree as against the Bengal 
and North-Western Railway Company 
and did not think it worth his while to 
appeal against that part of the decree 
which dismissed the suit as against the 
East Indian Railway Company. There 
was complete jurisdiction in the lower 
appellate Court to pass the decree 
which it did against the East Indian 
Railway Company. The only question 
is whether the jurisdiction was properly 
exercised. I am of opinion that it was, 
and I must dismiss the appeal of the 
East Indian Railway Company with costs. 

I will now deal with the appeal of the 
Bengal and North-Western Railway Com- 
pany. 

It is contended that the negligence 
was of the East Indian Railway Company 
and that the suit as against the Bengal 
and North-Western Railway Company 
must fail, because the cause of action 
in the plaint .is not based on tort. It 
is quite true that there is no privity of 
contract between the plaintiff and the 
Bengal and North-Western Railway 
Company, but it is not disputed that an 
action in tort is maintainable against 
the Bengal and North-Western Railway 
Company, provided a case to that effect 
is made in the plaint. 

Now all that is necessary for the 
plaintiff to allege in the plaint is that 
there was some duty upon the Bengal 
and North-Western Railway Company 
to deliver the goods to him and that 
there was a breach of duty on their 
part. Now all these allegations are to 
be found in the plaint. The plaint al- 
leges that the goods were consigned to 
Samastipur and that, therefore, we must 
take it that there is an allegation that ’ 
the Bengal and North-Western Railway 
Company in this matter were acting as 
the agent of the East Indian Railway 
Company. Then there is the fifth 
paragraph of the plaint which alleges 
as follows : 

That thereafter this plaintifi sent his men 
several times to the delivering station for taking 
delivery of the consignment ^ unslaked lime but 
no delivery was given to this plaintiffs men by 
the defendant Railway Companies. 

There is a clear allegation of a breach 
of duty on the part of the Bengal and 
North-Western Railway Company entitle 
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ing the plaintiff to damages if the 
allegations made by him were made good. 

It was then contended that on the 
merits a decree should not have been 
passed against the Bengal and* North* 
Western Bailway Company. The argu- 
ment is to the effect that it was impossi- 
ble fov them to identify the goods in the 
absence of the invoice ; but, as the agent 
of the Bast Indian Eailway Company, it 
was clearly its duty to make enquiries 
from the East Indian Kailway Company 
to ascertain the real facts in connexion 
with this particular consignment, It is 
true that it gave some evidence to show 
that inquiries were made by it, but with 
reference to this the learned District 
Judge says as follows : 

They should, therefore, have takeu prompt 
steps to ascertain from the possible sources to 
which consigument the goods related. The evi- 
dence, however, shows that they took no steps 
till September. They must have known by this 
time that goods are such as were liable to deterio- 
ration during the monsoon period. Even then 
there is no evidence to show the nature of the 
enquiry, as the documents are not before the 
Court and the defendants did not make any case 
that they were entitled to give secondary evi- 
dence. The evidence of enquiry said to have 
been made also show that it was of the most 
perfunctory character. 

In my opinion, the learned District 
Judge was right in passing decree as 
against both the Railway Companies and 
the appeal of the Bengal and Norbh- 
iWestern Railway Company must be dis- 
1 missed with costs : five gold mohurs in 
each case. 

Adami, J. — I agree. 

Appeal dismissed^ 
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Das and Adami, JJ. 

Bihari Lai Mitter — Appellant. 

V. 

Tanuk Lai Mander and others — Res- 
pondents. 

Appeals Nos. 107 to 111 of 1926, Deci- 
ded on 2nd November 1925, from the 
appellate order of the Sub-J., Bhagalpur, 
D/“ 20th March 1925. 

(a) Civil P. 0.. S. 47— Ordfer on question of 
notice under 0. 21, JR. 22, is one In execution. 

The orders upon the question whether notices 
under 0. 21 R. 22, were or were not served' must 
be regarded as orders under S. 47, and second 
appeal lies. [P 397, C 2] 


(6) lAmitation Act, S. 18— Mere carelessness or 
negligence does not substantiate a finding of 
fraud. 

There is all the difference in the world between 
a failure to serve the notices and a deliberate 
contrivance on the part of a party to suppress the 
notices. The one is due to negligence, careless- 
ness or various other circumstances ; the other is 
the result of a deliberate contrivance on the part 
of a party for his own advantage. Mere negli- 
gence or carelessness on the part of the process- 
server or the identifier is insufficient as a basis for 
a finding of fraud. [P 398, 0 1,2] 

(c) Limitation Act. Arts 181 and 166 — Scope. 
Application to set aside execution sale on the 
ground of want of notice under 0. 21, R. 22, is 
governed by three years' rule of limitation under 
Art. 181. [P 398, C 2] 

S. C. Majumdar — for Appellant. 
Navadwip Chandra Ghose — for Res- 
pondents. 

Das, J. — These appeals are directed 
against the order of the learned Addi- 
tional Subordinate Judge of Bhagulpur, 
dated the 20th March 1925 by which he 
confirmed the orders of the learned Mun* 
aif setting aside certain sales both under 
O. 21, R. 22, and under 0. 21, R. 90 
of the Code. So far as the applications 
can be read as applications under the 
provision of 0. 21, R, 90, no appeal lies to 
this Court ; but then the applications 
were made both under S. 47 and under 
O. 21, R, 90 of the Code. It was conten- 
ded that notices under O. 21, R.'22, were 
not served in the cases and that accor- 
dingly the sales ought to be set aside 
under the provision of S, 47 of the Code. 
The orders upon the question whether 
notices under O. 21, R. 22 were or were 
not served must be regarded as orders 
under S. 47 of the Code and second ap* 
peal lies to this Court. I will therefore 
only consider the question whether the 
petitioners are right in saying that 
notices under 0. 21, R. 22 were not served 
and whether their application was not 
barred by limitation. So far as the first 
question is concerned, it is the concur- 
rent finding of both the Courts that notices 
under 0« 21, R. 22, were not served and 
this is a finding of fact which is binding 
on us in second appeal. We must accor- 
dingly hold that notices under 0. 21, R. 22 
were not served in these oases. 

But then a very important question 
arises. In one of these oases, Miscella- 
neous Case No. 146 of 1924 which is the 
subject-matter of Miscellaneous Appeal 
No. 108 0^1925, the property was sold 
so far back as the 18th of July 1918 and 
the application was made beyond three 
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year8 from the date of the sale. If may 
be mentioned that although the property 
was sold on the 18th July 1918, delivery 
of possession was not taken until the 
30th July 1921 and it may be conceded 
that the application for setting aside the 
sale was made within 3 years from 30*7-21. 

The main ground upon which the Court 
of first instance decided the issue of 
limitation in favour of the petitioners 
was that they were kept from the know- 
ledge of the right to apply for setting 
aside the sale under the provision of 
O. 21, R. 22 by means of fraud. It is 
material therefore to consider whether 
the actual findings at which the learned 
Munsiff has arrived are findings from 
which an inference of fraud can be raised. 
I have scrutinized the judgment of the 
learned Munsif with great care and in my 
opinion there is no legal finding of fraud 
in his judgment. For instance, in dealing 
with the question whether the process 
was served the learned Munsif says as 
follows : 

In none ot these cases it appears Irooi the 
reports that the prooess-sarver made a bona fide 
substantial effort or proper enquiries to find out 
when and where the judgment-debtor was likely 
to be found in order to justify their hanging up 
of the proc0S3 to his door to constitute legal 
eervice. 

And then he says : 

That boing so, and there being oral evidence of 
the petitioner and his Witnesses Nos. 2, 3, and 4 
that to their knowledge never had any process- 
server served the notices on the judgment-debtor 
such as are contemplated by the provision of 
O. 21, R. 22 or R. 66 and the reports indicating 
clearly that the judgment-debtor was undoubt- 
edly never met by them without any real or 
even p3rfunotory effort tJ) find him out, the 
natural inference of suppression of the processes 
appears to be made out in favour of the appli- 
cant in all these cases including. Case No. 149. 

I am unable to agree with the learned 
Munsifi on the point. There is all the 
difference in the world between a failure 
to serve the 'notices and a deliberate 
oontrivanoe on the part of a party to 
suppress the notices. The one is due to 
negligence, carelessness or various other 
circumstances ; the other is the result, as 
1 have said of a deliberate contrivance on 
the part of a party for his own advantage. 
In dealing with these oases, I have 
noticed the case with which the Subordi- 
nate Courts arrive at findings of fraud 
without considering for a moment how 
serious these findings may be for the 
parties concerned. * 

All that the judgment of the learned 
Jilunsif establishes is that there was 
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negligence or carelessness on the part of 
the process-server or the identifier. This 
in my opinion is insufficient as .a basis 
for a finding of fraud. The learned Sub- 
ordinate Judge 'on appeal has not gone 
beyond the findings of the learned Mun- 
sif. In my opinion, therefore, fraud has 
not been established in these cases. That 
being so, so far as Miscellaneous Case 
No. 146 of 1924 is concerned it is clearly 
barred by limitation. Mr. Naresh Chan- 
dra Sinha arguing on behalf of the 
respondents contends that the right to 
apply accrued not on the 18th July 1918 
when the sale took place but on the 30th 
July 1921 when the delivery of posses- 
sion was taken by the decree-holder. I 
am unable to agree with this contention. 
The application is in substance an appli- 
cation for setting aside the sale and it is 
the sale which is the subject-matter of 
the application and therefore the right 
to apply clearly accrued to the peti- 
tioners on the 18th July 1918. It may be 
that the petitioners have a grievance 
against the order for possession ; for as 
Mr. N. 0. Sinha points out that the sale 
being a nullity it was not necessary for 
them to apply for setting aside that 
which has no substance in the eye of law. 
That may be so, and it may be that 
Mr. N. C. Sinha’s client may still bring 
a suit for recovery of possession of the 
property within twelve years from the 
date of delivery of possession, but the 
application for setting aside the sale 
must be governed by the three years 
rule and it must fail as, in my opinion, 
fraud has not been established by the 
petitioners, I would accordingly allow 
M. A, 108 of 1925 and dismiss Miscel- 
laneous Case No. 146 of 1924 with costs 
in all the Courts. 

So far as the other appeals are con- 
cerned, it is not disputed that the appli- 
cation for setting aside the sale were 
made within three years from the date of 
the sales. That being so, clearly the 
point of limitation must be decided in 
favour of the respondents and as the 
findings of fact at which the lower appel- 
late Court has arrived are findings which 
are binding on us in second appeal, on 
the question whether notice under 0. 21, 
B. 22 were in fact served on the respon- 
dents, we must dismiss those appeals 
with costs in all the Courts. 

Aaami, J. — I agree. 

Appeals dismissed^ 


Bihari Lal V. Tanuk Lal (Das, J.) 
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Foster, J. 

Jodhi Singh and another — Petitioners. 

V. 

Ckhotu Mahto and others — Opposite 

Party. 

Civil Revisions Nos. 454 and 460 of 
1925, Decided on 5th March 1926, from 
an order of the Small Cause Court J., 
Bihar, D/- 20th August 1925. 

Contract Act, S, 68 — Debt by guardian for 
necessaries — Decree for, Is executable against 
minor's property, 

A decree for a re-payment of a loan taken by 
natural guardian of a minor during his minority, 
for purposes which can be considered to be 
necessary within the meaning of S. 68, can be 
enforced against his property ; 2 P. L, T. 35, Dist. 

[P, 399, C. 2] 

Sambhu Saran — for Petitioners. 

B. P, Verma — for Opposite Party. 

Judgment. — The first point taken by 
the petitioners is that they being minors 
cannot be made parties liable under a 
decree for re-payment of a loan taken by 
their natural guardian during their minor- 
ity. The learned vakil calls attention 
to the case of Kashi Prasad Singh v. 
Akleshwari Prasad Narain Singh (l). 
That case can be at once distinguished. 
It was found to be not a suit for the 
price of necessaries. Now, here, accor- 
ding to the petition before me, the plaint 
alleges that the natural guardian was 
short of money to meet the household 
expenses of the family, and she borrowed 
Rs. 85 from the plaintiffs which is the 
subject-matter of Suit No. 19 of 1925, 
and she also borrowed Rs. 60 to defray 
the expenses in the roksati ceremony of 
her daughter which forms the subject- 
matter of Suit No. 18 of 1925 ; and the 
plaintiffs case was that as both the loans 
were for family necessity, and as the 
Defendants Nos. 2 and 3 (the present 
petitioners) were benefit d thereby, they 
were liable for the debts. As a matter 
of fact the plaint did not fairly express 
the position of the minor defendants in 
the last sentence. 

The minor defendants cannot be person- 
ally liable ; they cannot be arrested and 
dealt with in any of the usual methods 
adopted when a debt is being exacted 
from ordinary debtors. The only excep- 
tioD to the general rule protecting m inors 

(1) [1920] 2 P. L. T. 36=68 I. C. 22. 
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from decrees for debts and execution 
thereof is to be found in Hindu Law and 
in the general law, that where the ex- 
penses have been incurred by the natural 
guardian on behalf of the minor, and 
where that expenditure is necessary in 
the sense that it is an expenditure which 
would have to be met by persons in the 
social position of these minors, the ex- 
penditure shall in such circumstances be 
considered to be for necessaries : provided 
of course, that the guardian was obliged 
by justifying circumstances to i)orrow 
money. The case of Kashi Prasad Singh 
(l) is quite different. There was no 
mention of any supply of necessaries. 
Here the claim is obviously based pri- 
marily on an advance of money for 
certain necessary purposes; and secondly, 
upon the hand-note, which is produced 
in support of the claim. Oases which 
are brought solely upon hand-notes, and 
not under the r nles of Hindu law or the 
rules contained in such sections as 68 
and 247 of the Contract Act, will exclude 
the special liability imposed by these 
provisions of Hindu Law and the Law of 
Contra(?t. But here it has been found 
definitely in the judgment that the 
minors were supplied with money which 
was needed for purposes which can be 
considered to be necessary within the 
meaning of S. 68 of the Contract Act. 
The defendants cannot certainly be made 
judgment -debtors in the unrestricted 
sense, but their property will be liable 
under the special provisions which I have 
referred to. 

There is another aspect of the matter. 
The guardian would certainly have to 
pay the dues under the hand-note and 
would certainly be entitled to be reim- 
bursed out of the family property ; so 
this form of decree saves a multiplicity 
of suits. The next point taken is that 
the application of the Usurious Loans 
Act to this case was inadequate and that 
the interest should have been reduced 
still more. That is obviously not a 
matter for a Court acting under S. 25 of 
the Provincial Small Cause Courts Act. 
I am, therefore, satisfied that there is 
nothing in this case which the applicants 
have shown to be not in accordance with 
law. The petitions are dismissed with 
costs, hearing fee one gold mohur. 

Petitions dismissed, 


Jodhi Singh v. Chhotd Mahto (Foster, J.) 
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Boss AND Kulwant Sahay, JJ. 

Bengali Gope — Accused — Petitioner. 

V. 

King^Emperor — Opposite Party. 

Criminal Revision No. 480 of 1925, 
Decided on 27th January 1926, from an 
order pf the 1st Cl. Patna, Dl- 11th 
May 1925. 

Crlmmal F. C., S’. 190 and S, 37 and Sch, 4— 
Cognizance of offence beyond power.^ specified 
In 8ch. 4 and S, 37 U without jurisdiction and 
conviction. may not be Invalid but complainant 
cannot he prosecuted for false complaint — Criml- 
not P.C, S. 629 (e.) 

A Magistrate of the 2a(i Class cannot take 
Cijgnizanoe of a complaint that certain parsons 
were guilty of murder. Where therefore he does 
entertain such a complaint and finding it to be 
false takes action under S. 190, though defect in 
conviction could be cured by S. 629, complainant 
cannot be prosecuted for false complaint. The 
powers of a 2nd class Magistrate can be ex- 
tended only to the extent specified in S. 37 and 
8oh. 4 which provisions are to be read with 
8. 190 in such oases. [P 400, C 2] 

(?. P. Das — for Pefcifcioner. 

Asst. Govt, Advocate — for the Crown. 

Ross, J . — The petitioner has been 
committed to the Court of Sessions for 
trial on a charge of having presented a 
false complaint before the Sub-Deputy 
Magistrate of Dinapur. The offence 
alleged in the complaint was the offence 
of murder. 

The contention on behalf of the peti- 
tioner is that the SulrDeputy Magistrate 
who exercised 2nd Class powers only, 
had no authority to take cognizance of 
the complaint ; and that all tne proceed- 
ings before him were without jurisdic- 
tion. 

It appears that by an order of the 
District Magistrate of Patna the Sub- 
Deputy Magistrate of Dinapur is autho- 
rized to entertain complaints during the 
absence of the Sub-divisional Magistrate. 
The power to make such an order is 
conferred by S. 190, Cl. (2), and is 
exercisable with regard to cases which 
the Subordinate Magistrate is competent 
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to try or commit for trial. 8. 37 and 
the fourth schedule of the Code, which 
also deal with this matter, must be read 
with S. 190 ; and there is nothing in 
these provisions to extend the powers 
which the District Magistrate can confer. 
As the complaint made to the ’Sub- 
Deputy Magistrate was a complaint that 
certain persons were guilty of murder, 
he was not competent to take cognizance 
of it ; and the proper procedure for him 
to adopt was that laid down in S. 201 
which requires him to return the com- 
plaint for presentation to the proper 
Court with an endorsement to that effect. 
Instead of doing that he sent the com- 
plaint to the police for enquiry and, on 
their reporting the case to bo false, he 
dismissed the complaint under S. 203 
without ever having examined the com- 
plainant on oath, and then himself com- 
plained against him. The orders were 
throughout irregular and without juris- 
diction. Nor are they ^ protected by 
S. 529 (e). That section saves proceed- 
ings before a Magistrate taken on a com- 
plaint of which cognizance is taken with- 
out authority ; but this will not have 
the effect of making the complainant 
liable for prosecution for a false com- 
plaint by reason of the Magistrate’s 
having taken cognizance of it, without 
power to do so. 

In my opinion these proceedings were 
void ah initio ; and there is no basis in 
law for the present prosecution. I would 
therefore quash the commitment under 
S. 213 of the Code and direct that the 
petitioner be discharged, 

Kulwant Sahay, J. — I agree. 

Commitment quashed. 


Bengali Gope v. King-Emperor 
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DawsoN'Miller, C. J., and 
Foster, J. 

Kumar Bamishwar Narain Singh 
Defendant — Appellant. 

V. 

Mahabir Prasad and others — Plaintiffs 
— Eesponden ts. 

Letters Patent Appeal No. 69 of 1925, 
Decided on 27th May 1926, from a de* 
cree of Kulwant Sahay, J., D/“*29th April 
1925. 

(a) Limitation Act, Arts, 95 and 12 — Suit to 
set a-iide sale under Chota Nagpur Tenancy Act 
on the ground of fraud Is governed by Art, 95 — 
S, 231, Chota Nagpur Tenancy Act, does not ap- 
ply — Chota Nagpur Tenancy Act, S, 231. 

A suit for possession of land and the right to 
ask for a declaration that a sale under the 
Chota Nagpur Tenancy Act has bcjen fraudu- 
lently confirmed is clearly not a suit under the 
Chota Nagpur Tenancy Act, It is governed by 
Limitation Act, Art 95. It is true that the Act 
in some cases takes away the right to sue for 
setting aside a sale, but it nowhere grants that 
rurht although to some extent .it limits it. 

^ [P 403 0 1] 

(b) Civil P. C., S, 100 — Question of law de- 
pending on question of fact not raised in lower 
Court was not allowed, 

A point of law which depended to soma extent 
upon quostion of fact which might have been 
raised in first appellate Court 'but was not 
raisod, was not allowed to bo raised in second 
appeal. [P 402.C 2] 

(c) Limitation Act, Sch. 2, 

The more general article must bo governed by 
that which is more specific. [P 403 C 1] 

B, G, Dfi— for Appellant. 

S. N. Boy and S. Sahai — for Respon- 
dents. 

Daw8on*MiIler, C J, — In this ease 
the plaintiffs were the khastkars of a 
holding in mauza Manjura consisting of 
8*43 acres. They were in default in the 
payment of their rent, a rent suit was 
brought against them and a decree was 
passed in favour of the present defen- 
dant. The decretal amount was, in round 
figures, Rs. 52. Before the sale which 
took place under the provisions of the 
Chota Nagpur Tenancy Act the plaintiffs 
appear to have paid into Court at differ- 
ent times certain sums on account of the 
decretal amount and at the date of the 
sale of the property in execution of the 
decree, which was on the 3rd December 
1917, there was still a balance of Rs. 
11-6-0 due. On the 29th December 
1917, that is, within a month of the date 
1926 P/61 


of the sale, the plaintiffs sent this sum 
to the defendant*s mukhtar as payment 
of the balance due under the decree. 

Under the provisions of S. 212 of the 
Chota Nagpur Tenancy Act the judg- 
ment-debtor in such oases or .anyone 
who claims under a title acquired before 
the sale may within a period of 30 days 
from the date of the sale apply to have it 
set aside on depositing in Court 5 per 
cent, of the purchase price together with 
the amount specified in the proclamation 
of sale as that for the recovery of which 
the sale was ordered less any amount 
which may from the date of the procla- 
mation have been received by the decree- 
holder. The plaintiffs did not comply 
strictly with the provisions of that sec- 
tion because they did not deposit the 
money in Court. They did, however, 
pay the money to the decree-holder who 
was himself the purchaser of the property 
at the auction sale. Therefore the defen- 
dant was the only person interested in 
the sale apart from the plaintiffs them- 
selves at that time. The plaintiffs in 
such circumstances might reasonably ex- 
pect that they would get back their pro- 
perty for they had paid the small balance 
that was due within a month of the date 
of the sale. So far, however, from get- 
ting their property back the dofondant 
who was their landlord and decree- 
holder in the rent suit actually applied 
for confirmation of the sale and the sale 
was accordingly confirmed 

Whether the defendant remained in 
possession of the holding, or for liow 
long, if at all, he remained in possession 
13 not very clear from the facts disclosed 
in the case , but we are told that the 
landlord has since that date and some 
time apparently before the suit was 
brought settled the land with other ten- 
ants, but whether those other tenants 
have actually got possession or whether 
the plaintiffs are still in possession again 
we do not know. They asked in the 
present suit that it may be held that the 
defendant got the sale fraudulently con- 
firmed and that the order confirming the 
sale should be set aside, and they further 
asked that if in the opinion of the Court 
the plaintiffs are considered out of 
the possession of the disputed land then 
khas possession may be awarded to 
them. 

Two points arose for ponsideration in 
the trial Court, first, whether the ciroum- 
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sfeances which I have detailed amounted 
to a fraud on the part of the landlord 
against his tenants and if so, whether the 
sale should be set aside, that is to say, 
whether the title to the land should be 
restored to the plaintiffs ; and, seoondlj^, 
whether even if the plaintiffs were in 
law or equity entitled to get back pos- 
session of the land, they were not barred 
by limitation having brought their action 
more than one year after the date of the 
Bale. 

The learned Munsif before whom the 
case came for trial arrived at the conclu- 
sion that there was undoubtedly fraud on 
the part of the defendant and he con- 
sidered that the defandant was wrong 
^nd fraudulent in getting the sale con- 
firmed in spite of the fact that full pay- 
•ment of the sums due to him had bben 
made within one month of the sale. He 
^considered, however, that the suit was 
barred by limitation although he does 
not specify under which article of the 
Limitation Act, or whether under any 
^provision of the Ohota Nagpur Tenancy 
Act, the suit was barred. 

The matter went on appeal to the Sub- 
ordinate Judge, the plaintiffs contending 
in that appeal that the suit was not 
barred by limitation. The finding of fact 
that the defendant had got the sale 
fraudulently confirmed was not disputed, 
that finding being apparently accepted by 
the defendant on appeal. In the result 
the learned Subordinate Judge came to 
the conclusion that neither S. 231 of 
the Ohota Nagpur Tenancy Act nor Art. 
12 of the Limitation Act applied to the 
case, but that Art. 95 of the Limitation 
Act was the article applicable. That 
Article provides for a suit to 'set aside a 
decree obtained by fraud, or for other re- 
lief on the ground of fraud, the period of 
limitation being three years from the 
date when the fraud becomes known to 
the party wronged. From that decision 
there was a second appeal to this Court 
which came for hearing before Mr, Justice 
Kulwant Sahay. He agreed with the 
finding of the lower appellate Gouft that 
the case was governed by Art. 95 of the 
Indian Limitation Act and not by Art. 
12 or by S. 231, of the Ohota Nagpur 
Tenancy Act. 

A further point was urged before him, 
laamely. that under the Ohota Nagpur 
Tenancy Act no provision is actually 
jiaade for having a sale oonfii;med and 


therefore the sale was complete on the 
3rd December and required no confirma- 
tion, and that any fraud which may have 
been perpetrated by the defendant was 
not a fraud bringing about the sale and 
that the sale as such was free from fraud, 
the fraud alleged having occurred subse 
quently. This point, if it could be es- 
tablished, and if the defendant could 
satisfy the Court that the fraud perpe- 
trated by him was something altogether 
apart from the sale, was a point which 
he could have taken in first appeal when 
the plaintiffs appealed from the decision 
of the Munsif on the ground of limita- 
tion, for it is obvious that although he 
might not have been able to support the 
Munsif's decision on the ground of limi- 
tation still he could have supported it 
upon this ground of fraud by urging 
before the Subordinate Judge that al- 
though the Munsif may have been wrong 
in the view he took still his decision was 
right because there was in fact no fraud 
connected with the sale. The point, how- 
ever, was not taken and it appears quite 
deary from the decision of the Subordi- 
nate Judge that the findings of fact in 
the Court below were not challenged by 
the defendant and the only question de- 
bated in the appeal was whether the suit 
as held by the trial Court was barred by 
limitation. Mr. Justice Kulwant Sahay 
accordingly refused to entertain the point 
in second appeal and, in my opinion, he 
was perfectly justified in doing so. The 
point is not one entirely in bar of the suit. 

It is undoubtedly a point of law but 
it is a point that depends to some 
extent upon questions of fact and it is 
certainly a point which was open to the 
defendant in the first appellate Court. If 
he did not choose to raise such a point 
when he might have, I do not think it 
can be said that he is of right entitled to 
raise such a point in second appeal. 

Moreover, looked at from an equitable 
point of view it seems to me quite clear 
in this case that the defendant having 
accepted the balance of the decretal 
amount due to him impliedly undertook 
to re-transfer the property to the plain- 
tiffs or at all events not to go on with 
the sale and have it confirmed as in fact 
he did. That he practised a fraud I do 
not think can be disputed, and therefore 
I am certainly not prepared to interfere 
with the decision come to by the learned 
Judge of this Court. 
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With tegaid to the second point here 
again I think that the decision of Mr. 
Justice -Kulwant Sahay should be 
affirmed. S. 231 of the Chota Nagpur 
Tenancy Act places a limitation period of 
one year upon all suits and applications 
instituted or made under this Act for 
which no period of limitation is provided 
elsewhere in the Act. It is, to my mind, 
quite clear that a suit of the present 
nature is not a suit under 'the Chota 
Nagpur Tenancy Act. The right to sue 
‘or the possession of land and the right to 
isk for a declaration that a sale has been 
fraudulently confirmed is clearly not a 
mit under the Chota Nagpur Tenancy 
Act. It is true that the Act in some 
3a9es takes away the right to sue for 
netting aside a sale but it nowhere grants 
that right although to some extent it 
limits it. Then with regard to the Limi- 
tation Act, Art. 12, under which one 
year's limitation is prescribed, is with re- 
gard to cases of a sale in execution of a 
decree of the civil Court, and if the 
matter stood there, there is no doubt 
that it might apply to the present case ; 
but Art. 95 seems to be a more specific 
article in so far as sales are concerned. 
That article applies to suits to set aside 
a decree obtained by fraud or for other 
relief on the ground of fraud. If the 
sale therefore which it is sought to have 
set aside is obtained on the ground of 
fraud then I think that the more specific 
Art. 96 ought to be applied and that the 
more general article must be governed 
by that which is more specific. It is 
upon this ground that Mr. Justice 
Kulwant Sahay dismissed that part of 
the appeal and, in my opinion, he was 
quite right. 

This appeal will be dismissed with costs. 
Foster, J . — I agree. 

Appeal dismissed. 
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Das akd Adami, JJ. 

Madhab Poddar — Defendant — Appel- 
lant. 

V. 

Lall Stngh Bhumtj — Plaintiff — Res- 
pondent. 

Appeal No. 426 of 1923, Decided on 
2nd June 1926, from the appellate decree 
of the Diat., J., Manbhum, D/- 8th 
February 1928. 
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CMwta Nagpur Tenancy Act, S. 139A— SuCf 
/or ejectment o/ under-tenant by his Immediate 
landlord Is barred as application lies under S, 46* 
to Deputy Commissioner, 

Under S. 46 an applioation for the ejectment 
of an under-tenant was cognizable by the Deputy 
Commissioner; and under Cl, (8) of S. 139, as it 
stood before the amendment of 1920, and as it 
still stands, an applioation under S. 46 is an 
application cognizable by the Deputy Commis- 
sioner. Thus it seems clear that under the 
terms of S. 139A no suit could be brought in 
the civil Court for the ejectment of an under- 
tenant by his immediate landlord: [P. 401 C* 11 

/S. C. Mazumdar — for Appellant. 

A, K, Bay and Sashi S. Pd, Singh — 
for Respondent. 

Adami, J. — The plaintiff in this suit 
sought to eject the defendant from the 
lands asserting that he was an occupancy 
raiyat and the defendant was an under- 
raiyat under him. The defendant set up 
a claim of occupancy- right on the basis 
of two leases, each of a permanent nature,, 
granted by the father of the plaintiff and 
the mother of the plaintiff, respectively, 
in the years 1301 and 1304. 

The Munsif decreed the suit in part, 
but on appeal to the District Judge the 
appeal was dismissed. 

A point was taken before the lower 
appellate Court that no suit was main* 
tamable, having in view the provisions of 
S. 139, Cl. (4) of the Chhota Nagpur 
Tenancy Act. The learned District Judge 
found that Cl. (4) of S. 139 only bars 
suits which are under the Act and that 
there was no section in the Act providing 
for the ejectment of an under-tenant. 
The Courts have found that the defendant 
was merely an under-tenant. 

Before us the only point taken is that 
the suit was in fact not maintainable by 
the civil Court ; it should have been in- 
stituted in the Court of the Deputy 
Commissioner. It is true that there is 
no specific section in the Chhota Nagpur 
Tenancy Act providing for the ejectment 
of an under-tenant, though there are 
provisions for the ejectment of occupancy 
raiyats and non-occupancy raiyats. 
There is, however, a provision, namely, 
S. 46, sub- 8. (4), which allows a tenant to 
approach the Deputy Commissioner with 
an application to eject an under-tenant 
at any time within three years after the 
expiration of the period for which the 
raiyat has transferred his right in the 
holding or any portion thereof. The 
section allows the Deputy Commissioner, 
in his discretion, on the application of a 
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raiyat, to put the raiyat into possession 
of such holding or a portion thereof in 
the prescribed manner. It was open, 
therefore, to the plaintiff in this case to 
have applied to the Deputy Com- 
missioner to take action under S. 46 
sub-S. (l). At the time the suit was 
instituted S. 139 had not been amended 
by S. 38 of the Act of 19i0. That S. 38 
only came into force in 1924, and Cl. (4) 
of S. IbO, at the time that tho suit was 
brought, referred only to suits under the 
Act to eject a tenant from agricultural 
land; there was no mention in that clause 
of applications. 

Tho Court below, however, has failed 
to notice S. 139A which was introduced 
into the Act hy tho Amending Act of 
1920 and came into force before the suit 
was instituted. Under 8. 139A no 
Court may entertain a suit concerning a 
matter in respect of which an applica- 
tion is cognizable by a Deputy Commis- 
sioner under S. 139. Now S. 46 gives 
the Deputy Commissioner jurisdiction to 
deal with an application for ejectment of 
an under-tenant. This has been held by 
Teunon, J., in tho case of Bholanath 
Mandal v. Chhota Otcnaram Mighi (l). 
At the timewten that judgment was 
passed the Act of 1908 had not been 
amended by the Act of 1920, so that the 
provisions of S. 139A could not be taken 
into consideration by Teunon, J.; and 
those provisions altogether alter the 
position. It was however decided in 
that case that S. 46, sub’S, (4), covers the 
case of the ejectment of an under-tenant 
3y a tenant. 

Under S. 46, then, an application for 
jhe ejectment of an under-tenant was 
cognizable by the Deputy Commissioner; 
ind under Cl. (8) of S. 139, as it stood 
before the amendment, and as it still 
stands, an application under S. 46 is an 
application cognizable by tho Deputy 
Commissioner. Thus it seems clear that 
under the terms of S. 139A, no suit 
could be brought in the civil Court for 
the ejectment of an under-tenant by his 
immediate landlord. In this view, then, 
this appeal must succeed and the decree 
of the lower Courts must be set aside 
with costs in all the Courts. 

Das J.— I agree. 

Appeal allowed 
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Ross AND Kulwant Saha.y, JJ. 

Muhammad Habibur Bahman and 
another — Petitioners — Appellants. 

V. 

Qaum Hussain and others — Opposite 
Party — Respondents. 

Appeal No. 211 of 1925, Decided on 
19th March 1926, from the original 
order of the Suh-J., Patna, D/- 23rd 
June 1925. 

(a) Mafiomedan Law — Dower — Transfer of 
Property Act, S. 100. 

Decree for dower debt doea not create a charge 
on the husband’s property in the hands of his 
heirs. [P. 40G, C. 2] 

iin ( 6 ) Transfer of Property Act, S, 53 — Maho- 
medan Law — Dower » 

Suit by widow to set aside alienation by hus- 
band of his property made with a view to defeat 
plaintiff’s claim for dower is a suit as contem- 
plated by S. 53. [P. 407, C. 1) 

Hasan Imam^ Hasan Jan and Ahmad 
Baza — for Appellants. 

K, Husnain, Janak Kishore, Baghu- 
nandan Prasad ^ Ali Khan and S. M, 
Wasi — for Respondents. 

Kulwant Sahay, J.— This is an 
appeal against an order of the Subor- 
dinate Judge of Patna, dated the 23rd 
June 1925, rejecting the claim of the 
appellants under O. 21, R. 58, Civil 
P. C. and allowing an amendment of the 
application for execution of the decree. 
In order to understand the nature of the 
objection and tho points raised in appeal 
it is necessary to set out the facts briefly; 
they are given in my judgment dated the 
22nd January 1925, but in order to 
make this judgment self-contained, I 
state the facts again. 

One Khajeb Azhar Hussain died on 
tho 10th of June 1916 leaving a widow, 
Mt. Izatunnisa Begum and a sister 
Mt. Ahmadi Begum. According to the 
Mahomedan Law governing the parties, 
the sister, Mt. Ahmadi Begum, wae the 
sole heir of Khajeh Azhar Husain. 
Before his death, Khajeh Azhar Husain 
executed two waqfnamas dated the 11th 
of June 1915 and 6th of December 1915, 
and a hiba-bil*owaz dated the 27th of 
November 1915, By these three deeds 
the whole (»f the immovable properties 
owned by Khajeh Azhar Husain were 
alienated. On the 14th of June 1916 
the widow Mt. Azatunnissa instituted 
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a suiii for recovery o( her dower debt 
amounfcmg fco Rs. 40,015. In that; suifc 
fche parties impleaded as defendants were 
Mt. Ahmadi Begam, Mirza Mehdi Ali 
Khan, son of Ahmadi Begum, Mt. Asghari 
Khanam alias Nanhu who was described 
as the concubine of Khajeh Azhar 
Husain, and Mt. Ahmadi alias Bibi 
Begum, the daughter of Mt. Asghari 
Khanam alias Nanhu : they were the 
Defendants 1 to 4 respectively. Defen- 
dants 5 to 10 were the other creditors 
of Azhar Husain. It was alleged in the 
plaint that the two waqfnamas and the 
hiba-bil-ewaz executed by Azhar Husain 
before his death wore illegal, void and in* 
operative in law as against the plaintiff, 
and the Defendants Nos. 5 to 10 ; that 
they could not be bound by such frau- 
dulent deeds advisedly executed ; that 
the said deeds had been brought into 
existence simply with a view to evade 
payment of the dower debt of the plain- 
tiff and the debts due to the other cre- 
ditors ; and that the plaintifif was fully 
competent to get the said three fraudu- 
lent deeds declared void and inoperative 
by Court and to cause ’ the dower debt 
due to her to be recovered by the sale 
of the immovable properties left by her 
husband and entered therein, that the 
said deeds had never been acted upon 
and enforced and that the Defendant 
No. 4 had never l#en and was not in 
possession and occupation on the basis 
of the said deeds, and that the said deeds 
were altogether inoperative and fit to 
be cancelled. The prayers in the 
plaint run thus : 

(1) The Court .may be pleased to pass a decree 
for the recovery of Rs. 40,000 and one gotd 
mohur worth Hs 15 in all of the dower debt of 
Rs. 40,015 in favour of the plaintiff against the 
principal defendants. 

(2) The properties detailed in Schedules Nos. 1 
and 2 to the plaint which are in possession 
of the principal defendants may be declared to 
be the heritage of the late Khajeh Azhar Hu- 
sain and the plaintiff be empowered to^ recover 
her decree therefrom. 

(3) The costs in Court with interest thereon 
may be awarded to the plaintiff against the 
liable defendants. 

(4) An order for attachment before judgment 
may be made till the disposal of this suit under 
O. 39, R. 5, Civil P. C., against the properties 
detailed below. 

(5) Such other relfefs as the plaintiff be 
•deemed entitled to in the opinion of the Court 
may be decreed. 

This suit was decreed by the learned 
Subordinate Judge on the 31st of Janu- 
ary 1918. On the 13th of April 1918, 


a mortgage was executed by Ahmadi 
Begum and by the widow Izatunnisa in 
favour of the appellant Habibur Rahman 
in respect of two properties out of the 
estate left by Khajeh Azhar Husain and 
of the decree dated 31st of January 1918. 
On the 1st of May 1918, another mort- 
gage was executed by the said two 
ladies in favour of one Wajihunissa mort- 
gaging the two properties and the decree, 
which had already been mortgaged on 
the 13th of April 1918 and some other 
properties. On the 23rd of July 1922, 
Mt. Ahmadi Begum and Izatunnisa 
Begum again mortgaged the said two 
properties and the decree and some other 
properties to one Kuar Singh. On the 
8th of July 1923, Mt. Ahmadi Begum sold 
two properties to Habibur Rahman and 
Mt. Khatoon Jannat for a sum of 
Rs. 38,000 out of which Rs, 17,281 was 
applied towards payment of three mort- 
gages mentioned above. 

Izatunnisa died on the 7th of Septem- 
ber 1923. Before her death she had. 
attempted to execute her dower decree, 
and on the 25th of July 1918 she took 
out execution of the decree in Execution 
Case No. 148 of 1918 and a sum 
of Rs. 1,000 was realized by sale 
of certain moveable properties. The 
second application for execution 
was made by a Izabunissa ‘on the 
31st of January 1921 in Execution 
Case No. 47 of 1921. A house belonging 
to her husband’s estate was attached ; 
bub the execution case was dismissed 
for default on the 17th of March 1921. 
The third execution was taken out after 
the death of Izatunnisa by her heirs who 
are the Respondents Nos. 1 to 3 in the 
present case. The execution case was, 
however, struck off for default pn the 
18th December 1923 as the heirs! failpd 
to produce a succession certificate. On 
the 20th of January 1924 the heirs of Iza- 
tunnisa made an assignment of a por- 
tion of the decree to three persons, 
Dargo Singh, Bansi Pande, and Bhawani 
Mohan, and the present execution peti- 
tion was filed on the 26th of January 
1921 by the heirs of Izatunnisa and the 
assignees from the said heirs. In the. 
application for execution, several proper- 
ties were sought to bo attached and sold, 
and the properties now in dispute which 
were purchased by Habibur Rahman and 
Khatoon Janat on the 8th of July 1923^ 
were Lots Nos. 1 and 2 in the execution 
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petitioE. On the 26th of February 1924 
the decree-holders, viz., the heirs and as- 
signees filed a petition saying that Habi- 
bur Bahman and Khatoon Jannat were 
farzidars for Ahmadi Begum and that 
Ahmadi Begum was really in possession 
of the properties, and that the said pro- 
perties were liable to attachment and 
sale. The properties purchased by Habi- 
bur Bahman and Khatoon Jannat were 
attached on the l6th of May 1924, and 
on the 28th of May 1924, Habibur Bah- 
man and Khatoon Jannat preferred a 
claim as regards the tv^o properties pur- 
chased by them under the provisions of 
O. 21, B. 58. Civil P. C. 

The learned Subordinate Judge rejec- 
ted the claim by his order dated the 18th 
of September 1924. He was of opinion 
that the decree in the dower suit creat- 
ed a charge upon the properties purcha- 
sed by the claimants and that the claim 
case was not maintainable. Against the 
order of the Subordinate Judge the claim- 
ants came up to this Court in revision, and 
on the 22nd of January 1925 it Was held 
by this Court that the decree-holders hav- 
ing taken out execution of the decree as a 
money decree, and having asked for at- 
tacliment of the properties as in execu- 
tion of a money decree, and there being 
nothing in the execution petition to show 
that the decree-holders claimed a charge 
upon the properties, the learned Subor- 
dinate Judge was wrong in going into that 
question and in rejecting the claim of the 
claimants without an investigation of 
their claim as required by law. The case 
was, therefore, remanded to ihim for fan 
investigation of the claim. When the mat- 
ter went before the learned Subordinate 
Judge, the decree-holders admitted that 
the claimants were really in possession 
in- their own rights and not as benami- 
dars for the judgment-debtor Ahmadi 
Begum ; but they said that the decree 
created a charge and that the claim case 
was not maintainable. They asked for 
amendment of their application for exe- 
cution by stating that the decree was a 
decree creating a charge and they prayed 
for the addition of the names of the claim- 
EkUts Habibur Bahman and Khatoon 
Jannat as representatives of the judgment- 
lebtor, and they applied that the prayer 
for attachment of the properties may be 
deleted. This amendment was opposed 
by the claimants, but the learned Sub- 
ordinate Judge having relied upon his 


previous decision that the decree created 
a charge allowed the amendment, the 
effect whereof was that Habibur Bahmaji 
and Khatoon Jannat were added in the 
application for execution as representa- 
tives of the judgment debtor and the de** 
cree was sought to be executed as a de- 
cree creating a charge upon the proper- 
ties sought to be sold. Against this order 
of the learned Subordinate Jugde the 
claimants have come up in appeal to this 
Court. 

The principal point argued on be- 
half of the appellants was that the de- 
cree in the dower suit did not create a 
charge upon the properties as held by 
the learned Subordinate Judge. In my 
opinion this contention is sound and 
ought to prevail. It is conceded on behalf 
of the decree-holders that a dower debt 
does not under the Muhammadan Law 
create a charge upon the properties of the 
husband. Having regard to the authori- 
ties, this position could not be challenged. 
I need only rdfer to the decision of the 
Privy Council in Mt» Hamira Bibi v. 
Mt. Zubaida Bibi (1) where their Lord- 
ships observed that dower ranks as a debt 
and that the wife is entitled, along with 
other creditors to have it satisfied on the 
death of her husband out of his estate ; 
her right is, however no greater than 
that of any other unsecured creditor. 
Ameer Ammal v. SW^lara^a^ian «(2) is to 
the same effect. The learned Subordi- 
nate Judge also conceded that the dower 
debt did not by itself create a charge 
upon the properties of the, husband : he 
was, however, of opinion that the decree 
in the dower suit had the effact of creat- 
ing a charge. In order to see whether 
a charge was created by the decree, it is 
necessary to examine the nature of the 
suit in which that decree’ was passed. As 
I have said, the principal claim in suit of 
Izatunnissa was a claim for recovery of 
her dower amounting to Bs. 40,015 ; but 
having regard to the alienations said to 
have been made by her husband, ‘she 
made a prayer in the plaint to the 
effect that it might be decided by 
the Court that the properties set out 
in the schedule attached to the plaint 
were really in possession of the prin- 
cipal defendants and that those proper- 
ties formed the heritage of the late Kba- 

(1) [meiss All. 581=36 I. 0. 87=431. A. 

294 (P. C.). 

(2) [1902] 25 Mad. 658. 
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jeh Azbar Husain, and that? fche plaintiff 
was entitled to recover her debt from 
those properties. The suit was really a 
suit as contemplated by S. 53 of the 
Transfer of Property Act. The alle- 
gations in the plaint were that the trans- 
fers alleged to have been made under the 
two waqfnamas and the Hiba-bil-ewaz 
were really transfers with intent to 
defeat or delay the creditors of the trans- 
ferrer, and that such transfers were void 
and could not affect the creditors who 
were entitled to realize their debts by 
sale of those properties. The other cre- 
ditors of Azhar Husain were also made 
parties and in paragraphs 21 and 22 of the 
plaint a clear allegation was made 
which would bring the case within the 
purview of S. 53 of the Transfer of Pro- 
perty Act. The real object of the suit 
was to have a declaration from Court 
that the properties covered by the waqf- 
nama and the Hiba-bil-ewaz were still 
the properties forming the estate of the 
plaintiff’s husband and that they were 
available to her for realization of her 
dower debt. The decree made in that 
suit had the effect of declaring that the 
transfers evidenced by the waqfnamas 
and the Hiba-bil-ewaz were fraudulent 
transfers made with intent to defeat 
the claims of creditors. No charge was 
created by the decree in favour of the 
plaintiff upon the properties set out in 
the schedules to the plaint in that suit. 
The learned Subordinate Judge has re- 
ferred to Issue No. 3 raised in the dower 
rsuit which ran thus : — 

Whether the dower debt, if any, can be realized 
trom the properties mentioned in the plaint. 

This issue was answered in the affir- 
mative, and the learned Subordinate 
Judge says that this had the effect of 
creating a charge. In my opinion the 
learned Subordinate Juege has taken an 
■erroneous view of the decision of the 
Issue No. 3 in the dower suit. Having 
regard to the pleadings of the parties, it 
is clear that all that was intended was 
to hold that the properties covered by 
the waqfnamas and the Hiba-biPewaz 
were still available to the plaintiff and 
the other creditors as forming part of the 
estate of Azhar Husain. I am, there- 
fore, of opinion that no charge was creat- 
•ed by the decree under execution. 

Reliance has been placed on behalf of 
the decree-holders upon the decision of 
the Privy Council in Mahomed Wajid v, 


Tayyuban (3). This appeal was' heard 
by the Judicial Oommiktee along with 
another appeal : Bazayet Hossein v. 
Dooli Ghund (3). In dealing with the 
case of Bazayet Hossein v. Dooli Ghund (3) 
their Lordships held that a creditor of a 
deceased Mahammadan cannot follow his 
estate into the hands of a bona fide pur- 
chaser for value to whom it had been 
alienated by his heir-at-law. In deal- 
ing with the case of Mahomed Wajid v. 
Tayyuban (3) their Lordships observed 
that this case was similar to the^case of 
Bazayet Hossein v. Dooli Ghund (3) with 
one exception, viz., that the appellant 
Mohammed Wajid claimed under a sale 
in execution of a decree upon a mort- 
gage bond executed by Najmuddin to 
Abdul Aziz on bhe 30bh of October 1867 
and the great distinction between this 
case and the case of Bazayet Hossein was 
that in this case the mortgage bond was 
executed pending the suit brought by 
the ‘widows, whereas in the other case 
the mortgage bond was executed before 
the institution of the widow’s suits ; and 
their Lordships agreed with the decision 
of the High Court which held that the 
purchaser from Najmudin was bound by 
the decree as he was affected by the 
doctrine of lis pendens. 

It has been contended that in the pre- 
sent case Habibur Rahman made his 
purchase with knowledge of the decree 
in the dower suit and that, therefore, he 
must be held bound by the decree and 
that the properties purchased by him 
were available to the decree-holder as he 
was affected by the doctrine of lis pen- 
dens. In my opinion this contention is 
not sound. The principle applied by 
their Lordships in the case of Mohamm- 
ed v. Wajid (3) was an equitable prin- 
ciple. Here in the present case we find 
that Mt. Izatunnisa the predecessor in 
interest of the present decree-holder 
executed three mortgages in respect of 
the properties purchased by the claim- 
ants, The decree under execution was 
also mortgaged and by the purchase of 
the 8th of July 1923 the claimants satis- 
fied the previous mortgages executed by 
Mt. Izatunnisa along with Ahmadi Begum 
and the effect of it was to release the 
decree under execution and free it from 
the mortgages created by Izatunnisa and 

(3) [18^<9] 4 Cal. L A. 211=3 Bar. 863 

(P. 0.). 



4C8 P«tna 

Ahmadi Begum. Izatunnisa herself 
never treated the decree as a decree 
creating a charge. She took out execu- 
tions in her own lifetime treating the 
decree as a money decree. Her heirs 
also took out execution of the decree 
treating it as a money decree. The pur- 
chasers Habibur Rahman and Mt. Kha* 
toon Jannat are certainly bona fide 
purchasers for value and it will be oppos- 
ed to all principles of equity to hold that 
the properties purchased ‘by the present 
claimants are liable to be sold in execu- 
tion of the dower decree. I am, there- 
fore, clearly of opinion that the learned 
Subordinate Judge was wrong in holding 
that the decree created a charge and 
that it could be executed as such. 

Having regard to this finding, it be- 
eomes unnecessary to consider whether 
the learned Subordinate Judge had juris- 
diction to allow amendment of the ap- 
plication for execution at the stage at 
which he ordered the amendment. Vari- 
ous rulings hQive been cited on both sides, 
some of which are conflicting ; but, as I 
have said, having regard bo the fact that 
the decree under execution did not create 
a charge, it is not necessary to consider 
this question. 

It is stated by the learned Subordinate, 
Judge in his order under appeal that if 
the decree bo held not to create a charge, 
then the claim of the claimants must be 
allowed. I would, therefore, set aside 
the order of the Subordinate Judge and 
allow the claim of the plaintiffs and 
direct that the properties purchased by 
them be released from attachment and 
sale. The appellants are entitled to 
their costs in this Court as well as in 
the Court below. 

Ross, J.— I agree. 

Order set aside. 
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Naresh Chandra Sink a — Petitioner. 

V. 

Charles Joseph Smiili— Opposite Party. 

Civil Revision No. 265 of 1925, Deci- 
ded on I7tb June 1925, from the order of 
the Sub.-J., Patna, D/- 5th June 1925. 

Court-Fees Act, S, 21—ralna~Slamps -impres- 
sed with “for use In the High Court only" are not 
invalidated for use in subordinate Courts—Court 
Fees. 

The words “for use in the High Court only" 
impressed on the back of Courtr-fee stamps do 
not limit their use to High Court only. The 
words may have some significance for adminis- 
trative purposes, 'but they are not capable of in- 
validating the stamps themselves if filed in 
lower Courts. [P 408 C 2] 

S. M. Mulliek— tor Petitioner. 

Govt. Pleader — for Opposite Party. 

Judgment. — The petitioner filed three 
Court- fee stamps of the aggregate value 
of Rs. 240 with his plaint in a suit before 
the Subordinate Judge of Patna. The sta- 
mps after being punched have been rejected 
by the learned Subordinate Judge on the 
ground that they bear on the back the 
words “for use in the High Court only.’’ 
The learned Government Pleader hj,s 
not been able to show that the Local 
Government has made any rule to the 
effect that the sale of any stimp may be 
limited to a particular purpose or Court. > 
The words impressed on the back of the 
stamps may have some significance for 
administrative purposes, but they are, in 
my opinion, not capable of invalidating' 
the stamps themselves. I can see noi 
reason why the stamps should not be ac- 
cepted by the Subordinate Judge. In my 
opinion the refusal to accept these stamps 
was not justified. The application must 
be allowed and the order of the learned 
Subordinate Judge must be set aside and 
he must be directed to accept these stamps. 
There will no order as to costs. 


Naresh Chandra v. Charles Joseph Smith (Ross, J.) 


Application allowed. 
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MaLLICK AND KULWANT SAHAY, JJ. 

iSyed) Qazi Muhammad Afzal — Plain* 
tiff — Appellant. 

V. 

Lachman Singh — Defendant — Respon- 
dent. 

Appeal No. 401 of 1925 and Civil 
Revision No. 510 of 1924, Decided on 
4th November 1925, from a decision of 
the Addl. Diet. J., Patna, D/- 19th March 
1925. 

Civil P. C., 0. 23, R. 1 — Withdrawal of suit 
allowed on certain conditions — conditions not 
fulfilled — Suit Is not automatically dismissed but 
Is deemed as pending. 

Where a Court allows a suit to be withdrawu 
on certain conditions and those conditions are 
not fulfilled in the prescribed time, the suit can- 
not be deemed as dismissed. It continues to 
remain pending in the Court, and the plaintifi, if 
he chooses, may elect to go on with it and the 
Court must then dispose of it according to law ^ 
19 C. L. J. 529, Appr. ; 2 C. L, J. 480. and A. I. 
n. 1924 Mad. '877. Dtsappr. 

[P. 410, 0. 1,21 

Muhammad Hassan Jan and Sashi 
Sekhar Prashad Singh — for Appellanfc. 

Shiveshwar Dayal and Baghunandan 
Prasad — for Respondent. 

Mullick, J . — On the 15th August 
1923, the Munsif of Barh made the 
following order in a suit : 

I therefore permit the plaintiffs to with- 
draw this suit with permission to bring a 
fresh suit on a condition that they pay all costs 
to defendants besides pleader’s fee Rs. 32 
within two mouths from the date of the 
decree. 

Subsequently the village in which the 
cause of action arose was transferred to 
the jurisdiction of the Munsif of Patna 
and, on the 12th September 1923, a 
second suit on the same cause of action 
was lodged before the latter Munsif. 
But the costs directed to be deposited 
under the order of 15th August 1923, 
were not deposited in the Court of the 
Munsif of Patna till the 1st Feb- 
ruary 1924, aqd at the trial it was con- 
tended that the money not having been 
paid within two months allowed by 
the order of the 16th August 192?, the 
suit was not maintainable. The Munsif 
accepted this objection and dismissed 
the suit. 

In appeal the Additional District Judge 
of Patna agreed with this view and 
Second Appeal No. 401 of 1925 has now 
1926/P 52 & 53 


been preferred to this Court against the 
District Judge's order. 

After the suit was dismissed by the 
Munsif of Patna an application was made 
to the Munsif of Barh for an extension 
of the time allowed for the payment 
of the costs decreed by him. The 
Munsif held, firstly that he had no 
jurisdiction to entertain the application ; 
and secondly, that on the merits no 
sufficient reason had been made out for 
allowing the plaintiff any extension of 
time and he declined to extend the 
period of two months allowed by his 
order of the 15th August 1923. It is 
this order of refusil that we are asked to 
revise under S. 115 of the Civil Proce- 
dure Code in Civil Revision Case No. 510 
of 1921. 

Now the argument addressed to us by 
the learned advocate for the plaintiff 
appellant is that time was not of the 
essence of the order of the 15th August 
1923, and that it is competent to the 
second Munsif of Patna to proceed with 
the suit provided the costs are paid any 
time before the disposal of the suit, and 
reference is made to Kuldip Singh v. 
Kuldip Ghoudhury (l). 

But in that case the Court did not fix 
any time within which the payment was 
to be made. The order in that suit was 
that the plaintiff might withdraw the 
suit and might bring a fresh suit if nob 
otherwise barred, and that the payment 
of costs should be a condition precedent 
to the institution of a fresh suit. But in 
the present case a very different state of 
things exists. Here a definite time was 
fixed for the payment of the costs and it 
was not open to the Court in which the 
second suit was instituted to accept the 
costs. 

The question, however, is, whether, the 
present case comes within the rule laid 
down by Sir Lawrence Jenkins, C. J., in 
Shital Prashad Maiidal v. Oaya Prasad 
Dingal (2). 

On behalf of the defendant-respondents 
reliance is placed upon Hari Nath Dass 
V. Syed Hossainali (3). There it was held 
that when a plaintiff fails to pay the 
costs within the time prescribed he can- 
not be permitted to bring a fresh suit 
upon the same cause of action because 

(1) [1918] 3 Pat. L. J.' 63—44 1. 0. 79=4 
Pat. L. W. 134. 

(2i [1914] 19 C. L. J. 629=23 I. C. 210. 

(3) [1906] 2 0. L. J. 480=10 0. W. N. 8. 
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the withdrawal in that case was a with- 
drawal without permission which, for 
prac ical purposes, was a dismissal of the 
suit. Reliance is also placed upou Goola- 
pudi Seskayya v. Nadendla Subbayya 
(4). There Phillips, J., of the Madras 
High Court, put the argument in a some- 
what different form. He held that the 
order allowing the withdrawal of a suit 
upon terms was separable into two parts, 
one allowing the withdrawal which ipso 
facto carried a dismissal of the suit and 
the other allowing the institution of a 
fresh suit upon complying with the 
conditions laid down by the Court, and 
that the withdrawal being complete the 
plaintiff could not, upon failure to com- 
ply with the conditions prescribed, elect 
tg treat the suit as still pending. The 
learned Judge dissented from the view 
taken by Sir Lawrence Jenkins, C. J., 
in Sital Prasad MandaVs case (2). Now 
the reasoning of Sir Lawrence Jenkins 
appears to us to be conclusive, He ob- 
serves that what the Court allows is not a 
withdrawal and an institution separ- 
ately but a withdrawal and institution on 
certain conditions ; the whole is one order 
and the one part cannot be severed from 
the other. It seems to us that this is the 
correct view of the order. It is open to 
a Court to say to a plaintiff : Your suit 
is defective and I give you leave to 
institute a fresh suit oh conditions. If 
then the plaintiff complies with the 
condition the withdrawal is complete 
and the suit is at an end. If he does 
not he may, if he chooses, elect to go on 
and the Court must dispose of the suit 
according to law. If the Court directs 
that on failure to comply with* the condi- 
tions by a certain date the suit shall 
stand dismissed and the plaintiff defaults 
the suit is at an end from the date 
prescribed. It follows, therefore, in the 
present case, that the Munsif before 
whom the second suit was instituted was 
not entitled to dismiss the suit outright 
but was bound, under S. 10 of the 
Civil P. C., to stay the trial of the seQond 
suit on the ground that the first suit was 
still pending. 

The same view has been taken by the 
Calcutta High Court in Deb Kumar Roy 
Qhoudhury v. Debnath Barna Bipra (5). 
But in Sabal Chandra v. Mosaraf Alt (6), 


the learned Judges, while approving of 
Sir Lawrence Jenkins* judgment in Sital 
Prasad MajidaVs case (z) appeared to 
have made an order which was not consis- 
tent with the view that ‘the previous 
suit was still pending. They observed 
that the permission to withdraw with 
liberty to bring a fresh suit must bo con- 
strued in accordance with the wording 
of the order in each particular case, and 
that where the order was that the pay- 
ment of costs was a condition precedent 
to the . institution of the second suit 
failure to pay the amount before the 
institution of such suit effected a dismis- 
sal of the first suit. Upon the reasoning 
in Sital Prasad MandaVs case (2) we- 
prefer to hold that until the ‘conditions 
are complied with the original suit still 
remains pending and the second suit, 
though maintainable, cannot be proceeded 
with by reason of S. 10 of the Civil 
Procedure Code. 

In this view of the case the order of 
the District Judge in Second Appeal 401 
of 1925 cannot be supported. The suit 
was maintainable, but as- the first suit 
was still pending the proper direction was 
that it be stayed. The appeal therefore 
succeeds. 

There remains the application under 
S. 115 of the Civil P. C. The Munsif 
of Barh, before whom the first suit must 
be still considered to bo pending had 
jurisdiction under S. 148 to extend the 
time for depositing the costs. In our 
view the order of the 15th August 1923, 
merely meant : 

I give you time to pay within two months 
from this date and if you pay before that date 
you will be entitled to institute a fresh suit upon 
the same cause of action ; but if you fail, then, 
from the expiry of the time so granted, this suit 
will stand dismissed. 

This was an order he was 6 ^ 2 titled to 
make under the Civil P. C. and, there- 
fore, he was entitled to give an extension 
of time under S. 148. The argument on 
the other side is that it was not an 
order to which S. 148 applies and the 
authority of Suranjan Singh v. Eam^ 
bahal Dal (7), was invoked. But in that 
case it was held that where a preliminary 
decree in a pre-emption suit fixed the 
time for payment, it was not open to 
the Court to resort to S. 148, for 
the purpose of extending the time. It 
was observed that the extension of time 


(41 A. I. R. 1924 Mad. 877. 
(6) [1920] 64 I. C. 788. 

(6; [1917] 88 I. 0.476. 


(7) [1913] 86 All. 582=21 I. C. 685=11 A. L. 
J. 950. 
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effected a variation of the decree in the 
enit and that S. 148 could not be 
called in aid. That, however, is not the 
case before us, and we think that under 
the Civil P. C. time could have been 
extended by the Mnnsif if he had chosen 
to do so. Now although we are tqld that 
owin^ to the negligence of the karpardaz 
and the pleader’s clerk the money could 
not be deposited within the time allowed, 
it does not appear that any evidence to 
that effect was given before the Munsif 
and we think that having, regard to the 
fact that the sum was only Rs. 32 and 
that no attempt to pay was made till the 
1st February following, the Munsif was 
justified in holding that no proper reason 
had been shown for the delay and in 
refusing to extend time to authorize the 
institution of the suit. 

Therefore the only thing that remains 
for the plaintiff to do is to prosecute the 
suit as framed in the Court where it was 
originally lodged or in such other Court 
as is competent to try it. It will bo the 
Court’s duty to continue the suit from the 
stage at which it was on the 15th August 
1923, and to dispose of it according to 
law. 

The order in Civil Revision No. 510 
of 1924 is modified. The declaration 
that the suit stands dismissed is sot 
aside, but the decision that no further 
time be allowed to the plaintiff to pay 
the costs incidental to the institution of 
a fresh suit is affirmed. 

Bach party will pay his costs both in 
the revision and in the second appeal. 
All orders as regards costs in the lower 
Courts will stand. 

Kulwant Sahay, J.— I agree. 

Appeal allowed. 
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Mullick and Kulwant Sahay. JJ, 

Bibi Hafsa — Decree-holder — Appel- 

lant. 

V. 

Kaniz Fatma and others — Judgment- 
debtors — Respondents. 

Appeal No. 31 of 1925, Decided on 
30th November 1925, from an order of 
the Sub.-J.^ Gaya, D/- 17th January 
1925. 


sit Decree — Execution — Decree for dower 
passed — Executing Court cannot direct In execu- 
tUm paytnent of decree proportionate to shares of 
different Mrs, 

Although the proposition that the estate of a 
deceased Muhammadan devolves upon his heir or 
heirs from the moment of his death and that the 
proportionate interests of the heirs, if more than 
one, conae into separata existence from that 
moment is correct, yet when a decree for dower 
is pssed the Court executing the decree is not 
entitled to go behind the decree and to direct the 
release of a portion of the estate on payment of a 
proportionate share of the debt; A, i. B, 1924 
All, 690, Dissented from, [P 412 C IJ 

K, Husnain and Ahmed Reza—ior 
Appellant. 

Md. Hasan Jan — for Respondents. . 

Kulwant Sahay, ' J.— On the 1st 

April 1922 the appellant obtained an 
ex-parte decree for dower against the 
respondents. The decree directed that 
the decretal amount bo recovered from 
the properties left by the husband of the 
appellant and that the decretal amount, 
viz., a sum of Rs. 6,000 and a further sum 
of Rs. 404-1-3 on account of costs of thq 
suit with interest thereon at the rate of 
6 per cent, per annum be paid by the 
defendants to the plaintiff. This decree 
was passed by the Subordinate Judge of 
Patna and execution was taken in the 
Patna Court and a portion of the deeretal 
amount was realized by the sale of a 
house belonging to the estate of the 
husband of the appellant. Subsequently 
the appellant applied for transfer of the 
decree to the Gaya Court as the proper- 
ties of the deceased were within the 
jurisdiction of that Court. The decree 
was accordingly transferred by an order 
of the Subordinate Judge of Patna, dated 
the 6th of August 1924, and on the 19th 
of August 1924 the appellant applied for 
execution of the decree in the Court of 
the Subordinate Judge at Gaya and 
prayed for attachment and sale of certain 
properties lying within the jurisdiction 
of that Court. 

One of the judgment-debtors, Mt. 
Kaniz Fatma, filed an objection to the 
execution raising various points : but 
the only question which seems to have 
been pressed before the learned Subordi- 
nate Judge was as to whether the 
objector was entitled to have her three- 
fourths share in the property released 
from attachment and sale on payment 
of three* fourths of the decretal amount. 
The objection was raised on the ground 
that the appellant as widow of the 
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deceased was entitled to a four annas 
share of the estate of her husband by 
inheritance and that the remaining 
twelve annas share belonged to Bibi 
Kaniz Fatma, and, that, therefore, the 
latter was entitled to pay only three- 
fourths share of the debt, the remaining 
one-fourth being payable by the appellant 
herself. The learned Subordinate Judge 
ha^ given effect to this objection and has 
directed that three-fourths share of the 
attached property be released from 
attachment and sale on the objector's 
depositing three-fourths of the decretal 
amount. Against this order the decree- 
holder has come up in, appeal to this 
Court. 

The learned Subordinate Judge has 
relied upon the principle that under the 
Mahomedan law devolution takes place 
immediately after death and is not con- 
tingent on the payment of the debts due 
from the deceased owner. A number of 
authorities have been cited before us in 
support of this proposition. There can 
be no doubt as regards the correctness of 
the proposition that the estate of a 
deceased Muhammadan devolves upon his 
heir or heirs from the moment of his 
death and that the proportionate interests 
of the heirs, if more than one, come into 
separate existence from that moment. 
The question, liowever, in this case is as 
to whether the Court executing the 
decree was entitled to go behind the 
decree and to direct the release of a por- 
tion of the citate on payment of a pro- 
portionate share of the debt. In my opi- 
nion it was not open to the Court execut- 
ing the decree to make this apportionment 
of the debt The decree clearly 
directs that the decree was to be realized 
from the entire estate left by the deceased 
husband of the appellant and the defend- 
ants were directed to pay the decretal 
amount to ‘:he plaintiff. The question 
as regards the proportionate liability of 
the respondents and of the appellant for 
the payment of the debt due from the 
estate of the deceased ought to have been 
raised in the suit itself and before decree 
was passed, and it is not open to the 
respondents to raise this question before 
the Court executing the decree. 

Reliance was placed on behalf of the 
respondents upon a decision of the 
Allahabad High Court in Mohammad 
Ashiq AH v. Mt. Uadra Bibi (1) where the 
(1) A. I R. 1924 All. 690. 


learned Judges held that the executioni 
Court was bound to construe the decree- 
in the light of the admitted fact that 
both parties were fighting over a dower 
decree and if the decree itself created 
any obstacle, justice could be done by- 
amending it so that the shares of the- 
various defendants may be specifically 
apportioned as between them;, and the 
learned Judges proceeded to direct that 
the decree be amended by apportioning; 
the shares amongst the several heirs. I 
am unable to agree with the view taken 
by the learned Judges in that case. I 
fail to understand how the Court execut- 
ing the decree could direct an amend-^ 
ment of the decree. Reference was made 
to certain decisions which laid down that* 
the share taken by a Muhammadan* 
widow by inheritance is liable propor- 
tionately for the satisfaction of her dower 
debt in the same way as the shares taken 
by the other heirs, and that the liability 
of each heir is limited to the extent of 
the assets in his or her hands. There 
cannot be any doubt as regards the 
correctness of the proposition ; but the- 
question as regards the liability has to be 
raised in the suit itself, and the decree 
ought to direct in what proportion the^ 
dower debt is to be paid by each of the 
heirs. 

I am therefore of opinion that the* 
learned Subordinate Judge was not right 
in directing the release of the three- 
fourths share of the estate on payment 
by the respondents of the three-fourths- 
of the decretal amount.’ It appears,, 
however, that the respondents have 
deposited in Court three-fourths of the 
decretal amount. If the parties agree,, 
the amount in deposit may be paid to the 
appellant in part satisfaction of the 
decree, and the execution may procee’d 
for realization of the balance* of the 
decree. In such an event the Court may 
direct the properties to be sold in two* 
lots of four annas and 12 annas, the first 
lot being of the four annas share. If by 
sale of the first lot of four annas the 
balance of the decretal amount be realized 
the remaining twelve annas need not be 
sold ; but if the sale-proceeds be insuffi- 
cient to satisfy the decree then the 
remaining 12 aqnas might be sold. This 
can, however, be done only If the parties 
agree to it. 

The result is that the order of the- 
learned Subordinate Judge is set aside 
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and bhe appeal decreed. The enbire 
•esbafbe of bbe< deceased abbaohed and 
adverbised for sale should be sold for 
realizabion of bhe enbire deorebal amounb 
unless bhe parbies agree bo sell bhem in 
bhe way suggesbed above or in any other 
way. The appellant is entitled to her 
costs of this appeal. 

Mullick, J. — I agree. 

Order set aside. 
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Ross AND Kulwant Sahay, JJ. 

East Indian Railway Company — De- 
fendants — Appellants, 

V, 

Bhimraj Srilal — Plaintiff — Respon* 
dent. 

Appeal No. 756 of 1923, Decided on 
I^Srd April 1926, from a decision of the 
Dist. J., Gaya, D/- 2nd May 1923. 

(a) Railways Act, S. 77 — Six months run 
Jrom date of delivery of goods for carriage. 

The notice required by S. 77 has to be given 
within six months from the date of delivery of 
the goods for carriage by railway and not from 
■bhe date on which goods ought in the ordinary 
‘Course to be delivered to the consignee.CP 413 0 Ij 
^ (6) Hallways Act, Ss, 77 and 140 — Notice 
'addressed to Subordinate Officer and forwarded 
hy him to Agent within six months is suff i- 
cient. 

Notice to a subordinate officer ot a railway 
company is ilot a sufficient complianoe with the 
provisions of the law ; but if it can bo shown by 
the plaintiff that a notice of claim for loss of 
•goods, although addressed to a subordinate officer 
• of the Railway Administration, did actually 
reach the Agent within the time prescribed 
law it would be a sufficient compliance vritK 
the requirements of the law ; A. I. R. 1025 Hat. 
'.98 and A, I. ^ 1924 Mad. 567. Bel. on. 

[P 4X4 0 

of ^ 

rules may be inferred from 

*il‘’.e c’atm — Auilwrlzlng to 

Notice ' ** delegating power to receive 

notioe^nnSi' ‘’y ^geut to receive 
framed bv^fh" » be presumed from rules 
iramed by the Railway Company or from the 

Whf i°* Kailway Company whioh 

jaight lead the public to believe that netioe given 

Company would* be a 
L Act. But the 

«»et that a particular officer is appointed by the 
Agent to investigate into and settle claims for 

‘^8 Agent 

delegated his powers to receive notice to such 
x/'r, o- , [P416C3] 

N, C, Ghosh and B, B, 
Ghosh for Appellants. 

S, M. JMnllich and B, C, Sinha'^^iov 
Respondent. 


KuWant Sahay, J. — This appeal 
arUes out of a suit for compensation for 
non-dehvery of a bale of oofcton goods 
consigned to the defendant, the East Indian 
Railway Co., at Howrah, for carriage to 
Raffganj, a station on the line of the said 
Company. Both the Courts below decreed 
the suit and the Railway Co., has come up 
in second appeal to this Coufrt. 

The only point for consideration is 
whether the suit is incompetent for want 
of notice as prescribed by Si 77 of the 
Indian Railways Act. 

The facts found are that the bale was 
consigned on the 9th of July 1920 ; that 
several letters were sent hy the plaintiff, 
who is the consignee, to the ‘Divisional 
Traffic Manager making claim for com- 
pensation for non-dolivery of the goods ; 
all those letters were within six months 
from the date of consignment, and they 
were replied to by the Traffic Manager, 
On the 20th of January 1921 the plain- 
tiff sent a registered notice to the Agent 
through his pleader claiming compen- 
sation for the loss of the gooda*. The suitj 
was brought on the 21st of May 1931 1 
and in the plaint the of action was 

alleged to have acoru^^a on the 24th of 
July 1920, when bale ought to htiv« 
been delivered ^ Eafiganj. 

The lea^rD'’_,(j Munsif found that the 
notice to Agent was within six months 
from tb'j aate when the cause of action 
acorp'ea to the plaintiff, and that the 
of action arose when the goods 
Vere not delivered to the plaintiff. He 
further found that letters claiming com- 
pensation had been sent to the Divisional 
mnager, ^2^ apparently, was 
Opinion ^hat such iftmouniittu P 

a notice as prescribed by law. Thd 
learned District Judge, cm appeal/dld not 
base his decision upon the first ground 
taken by the learned Munsif whioh was 
clearly wrong. The notice required by 
S. 77 of the Indian Railways Act has k 
be given within six months from the 
date of delivery of the goods for carriage 
by railway and not from the date on 
which goods ought in ordinary course to 
be delivered to the consignee. The 
learned District J udge, however, has held 
that the notice to the Traffic Manager 
was a good notice to the Agent within 
the^meaning of Ss. 77 and 140 of the 
Indian Railways Act. He ^relied for this 
purpose upon a decision of this Court in 
the East» Indian Bctil'tJoay Qo, v. Kali- 
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charan Bam Prasad (l). He further 
referred to the fact that in the railway 
receipt (Ex. 7), granted by the Railway 
Company on receipt of the goods, there 
were certain conditions printed on the 
back, one of which was that notice was 
to be given to the Divisional Traffic 
Manager in case of loss ; otherwise the 
Railway will not hold itself responsible ; 
and the learned District Judge concludes 
from this that the railway will be res- 
ponsible if notice was given to the Divi- 
sional Traffic Manager. Ho further re- 
ferred to the fact that the replies sent by 
the Traffic Manager show that he had 
power to settle claims and he, therefore, 
considered that powers had been dele- 
gated to hitp by the Traffic Manager and 
held that the notice given to the Traffic 
Manager was a sufficient notice according 
to law. 

It is clear on reference to Ss. 77 and 
140 of the Indian Railways Act that a 
notice must bo given to the Agent of the 
Company before a suit (or compensation 
for loss can be entertained. It is settled 
law that notice to a subordinate officer 
ot the Railway Company is not a suffi- 
cient oomplianoa with the provisions of 
the law, and the learned District Judge 
does not base his decision on such ground, 
nor has it been argued before us on be- 
half of the plaintiff respondent- that a 
notice to the Traffic Manager was a suffi- 
cient notice as required by law. 

The question, however, is whether a 
notice to the Traffic Manager can be 
considered to be a notice to the Agent. 
The decisions of the various High Courts 
on this point are almost uniform. In the 
Agent E, /, By, Co, v. Ajodhya Prasad (2) 
a Division Bench of this Court held that 
a notice under S. 77 of the Indian 
Railways Act, to be valid notice, must be 
served upon the Agent or Manager of the 
Company and not upon a subordinate 
official of the Railway Co., 'and that any 
communication addressed to the District 
Traffic Manager is not a notice in accord- 
ance with the requirements ‘of S. 77 read 
with 8. 140 of the Indian ^Railways Act. 
In Janki Das v. Bengal-'Nagpur Railway 
Co. (3). Sir Lawrence Jenkins held that a 
notice of claim for loss of goods des* 
patched by rail given to the Goods Super- 

~~ {l) A.I.R. 1922 Pat. 106. 

(2) [1919] P.H.C.O. 160=49 1.0. 498. 

(3) [1911] 16 C.W.N. 366=13 1.0. 609=15 0. 

L.J. 211. 


intendent did not comply with the le* 
quirements of Ss. 77 and 140 of the Rail- 
ways Act. In the Assam- Bengal Rail- 
way Co, Ltd, V. BadhiJca Mohan Nath (4) 
a Division Bench *of the Calcutta High. 
Court held that a service of notice on the 
Traffic Manager was not a sufficient 
compliance with the Act and the notice 
must be given to the Agent of ’the Com- 
pany. The Bombay High Court has 
taken the same view in the G, I, P, By, 
Co, Ltd, V. Chandulal Sheopratap*(6), 
The same view was taken by the Allaha- 
bad High Court ; see Cawnpore Cotton 
Mills Co, Ltd, V. G, I, P, By, Co, (6) and 
the cases cited therein, and by the Lahore 
High Court : see Paras Das v. East Indian 
Railway (6a) and B B, & C, I, By, Co. v. 
Manohar Lai Parwin Chand (7). In 
Mahadeva Aiyar v. S, I, By, Co. (8) a 
Full Bench of the Madras High Court 
considered the question of notice, and 
two of the learned Judges composing the 
Full Bench held that where the notice 
under S. 77 read with 8. 140 of the 
Railways Act is sent to the District 
Traffic Superintendent and there is noth- 
ing to show that the power of the Agent 
to receive such notices had been dele- 
gated to that official, or that the Rail- 
way Company by its rules or course of 
conduct had held out to the public that 
the notices might be sent to that officer 
instead of the Agent and it is not proved 
that the Agent became aware of the 
notice within the prescribed time, a suit 
for damages for short delivery of goods 
against the Railway Company would not 
be maintainable. Kumaraswami Sastri, 
J., however, held that S. 140 was only an 
enabling provision and that its object was 
to see that the notice provided for by it 
somehow reaches the Agent, and that in 
cases where a subordinate railway 
official sends on the notice to the Agent 
or informs him of its contents within six 
months, there is a subst ntial compliance 
with the requirements of the Act, and 
that an Agent can depute a subordinate 
officer of the company to receive the 
notice. In the S. I. By, Co, v. Nara- 
yana Aiyar (9) similar view was ex- 
pressed by the Madras High Court where 

(4) A.I.R. 1923 Cal. 897. 

(61 A.I.R. 1926 Bom. 138, 

(61 A.I.R. 1923 All. 301. 

(6a) A.I.R. 1924 Lab. 504. 

(7) A.LR. 1923 Lab. 84. 

(8) A.I.B. 1922 Mad. 862. 

(9) A J.R. 1924 Mad. 567. 
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it wa8 held that if it is found that the 
notice required by S. 77 of the Act has 
not been given to the Agent of the Bail- 
way, but was sent to some subordinate 
pfl5cer of the Eailway, the plaintiff, in 
order to succeed, must prove either that 
the power of the Agent to receive notice 
under S, 140 of the Act ‘had been dele- 
gated to the subordinate officer who had 
actually received the notice or that the 
Company by its rules or course »of busi- 
ness had held out to the public that 
notices ought to be given to such officer 
instead of to the Agent. 

These Madras decisions, therefore, pro- 
ceed on the principle that the notice has 
to be given to the Agent, and although 
the notice might be addressed to a sub- 
ordinate officer of the Eailway Company, 
yet if that notice actually reaches the 
agent within the prescribed time, it 
would amount to a sufficient compliance 
with ‘the requirements of the law. A 
similar view appears to have been ex- 
pressed by this Court in Durga Prasad 
V. G. I. P. Eailway (10) where a claim- 
ant who had failed to comply with clause 
(c) to S. 140 of the Bail ways Act was 
held entitled to prove that the notice 
was in fact delivered to the Agent under 
clause (a) to the section. In that case 
the notice was addressed to the Agent, E. 
I, Eailway,''at Howrah, but the office of 
the Agent was ' not at Howrah but at 
Pairlie Place, Calcutta. The notice was 
received by the General Traffic Manager 
of the East Indian Eailway at Howrah, 
who then sent the letter to the Divisional 
Traffic Manager who, after carrying on a 
correspondence with the plaintiff for 
sometime, finally wrote to him denying 
the liability of the Eailway Company. It 
was held that although the notice was 
not served in accordance with clause (c) 
of S. 140, yet if, in fact, the notice 
reached the Agent, as contended for by 
the plaintiff in that suit, it was 
service under Cl. (a) of S. 140. In my 
opinion this is a sound view of the law, 
and if it can be shown by the plaintiff 
that a no|ii’ce of claim for loss of goods, 
although addressed to a subordinate 
officer of the Eailway Administration, 
did actually reach the Agent within the 
time prescribed by law, it would be a 
sufficient compliance with the require- 
ments of the law. All the High Courts, 
however, agree in holding that a notice 

(10) A.I.B. 1924 Pat. 98. 


must be actually given to the Agent. In 
the present ease it has not rbeen shown 
that the notice sent to the Divisional 
Traffic Manager reached the Agent. In 
fact the plaintiff himself did not consider 
the notice to the Divisional Traffic 
Manager to be a sufficient compliance 
with the law inasmuch as he himself sent, 
a duly registered notice to the Agent on 
the 20th of January 1921. This was, 
however, beyond six months from the 
date of delivery of the goods to the 
Eailway Company, and was not a compli- 
ance with the requirements of S. 77 of 
the Act. 

As regards the observation of the 
learned District Judge that there was a 
delegation of power to the Traffic 
Manager and that therefore the notice to 
the Traffic Manager was a valid notice, I 
am of opinion that this contention is nob 
sound. In the first place no such plea 
was taken by the plaintiff. No issue was 
raised on the question of fact as to whe- 
ther there was a delegation of the powers 
of the Agent to the Traffic Manager. 
There is absolutely no evidence on the 
point except the printed conditions on 
the back of the receipt given by the 
Eailway Company to the consignor when 
the goods were delivered to the Company. 
One of the conditions on the back of the 
receipt was that notice must be given to 
the Divisional Traffic Manager before a 
claim can be entertained. That did nob 
in any way amount to a delegation of the 
powers of the Agent to receive notices 
prescribed by S, 77 of the Act to the 
Traffic Manager. It was simply a con- 
dition prescribed for speedy investigation 
into claims. No doubt, it had been hold 
in the Madras High Court, and also in 
some of the other High Courts, that a 
delegation of authority will be presumed 
from rules framed by the Eailway Com- 
pany or from the course of conduct of 
tho Eailway Company which might lead 
the public to believe that notice given to 
a particular officer of the Company would 
be a valid notice under S. 77 of the Act. 
But in the present case there is no such 
allegation and no such proof* The fact 
that a particular officer is appointed by 
the Agent to investigate into and settle 
claims for loss of goods does not show 
that the Agent delegated his powers to 
receive notice to such officer. I am 
clearly of opinion that in the present 
case it has not been shown that the 
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Divisional Traffic Manager had any dele- 
gated powers to receive the notice, and 
that tlie notice given to the Traffic 
Manager was not a suilioient compliance 
with the requirements of law. 

Under the circumstances it is clear 
that the present suit cannot be main- 
tained for want of notice to the Agent 
within six months of the date of delivery 
of the goods and the claim of the plain- 
tiff must therefore be dismissed. This 
appeal is decreed and the plaintiff's suit 
dismissed. The ground of dismissal, 
however, is a technical ground and the 
plaintiff has actually suffered loss on 
account of the non-delivery of the goods 
to him. I am, therefore, of opinion that 
although the suit is dismissed he is not 
liable to pay costs. Therefore, although 
the appeal is decreed, no costs are allowed 
to the appellant in any Court. 

Ross, J . — I agree. 

Appeal allowed. 
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Ross AND Kctlwant Sahay, JJ. 

Chandra Mouleshwar Prasad Singh — 
Plaintiff — Respondent. 

v. 

Hemnalini Debi and others — Defen- 
dants — Respondents. 

Appeals Nos. 150 to 153 and 288 to 
297 of 1924, Decided on 4th May 1926, 
from the appellate decrees of the Dist. 
Jm Monghyr, D/- 17th July 1923. 

(a) Bengal Revenue Sales Act (11 of 1859j, S. 37 
•^Purchaser at sale for arrears sul n § for reco- 
very of land — Defendant claiming land as lakhl- 
raj— Onus is on the plaintiff to show that at 
Permanent Settlement the land was entered as 
mal and was Included In the estate as such. 

A purchaser of an entire estate sold for arrears 
of revenue suing to recover land claimed by the 
defendant as lakhiraj must make out a prima 
facie case that at the time of the Permanent 
Settlement the land in dispute was mal land and 
was included In the estate as such, and that the 
revenue assessed upon the estate was fixed on 
consideration of the assets of the land in dispute ; 
in other words, that the assets of the land were 
taken into account in settling the revenue at the 
time of the Permanent Settlement. The fact 
that the lands are within the ambit of the estate 
is not suffioient to meet this burden ; 14 M. J, 
1028 ; and .27 .C. L. 
J, 133, Foil., [B. 314, C. 2j 


(b) Bengal Revenue Sales Act. S. 37, Excep. 4 
— Exception does not mean that lease must be 
one for excavating a tank thereon. 

In order to bring a case within Exception 4 
it is not necessary that the lease must be a lease 
for the purpose of excavating a tank thereon. * 

[P. 419, C. 2] 

ic) Bengal Revenue Sales Act ( 1869), S. 37 — 
Encumbrance — Revenue sale dees not Ipso facto 
annul an encumbrance — Steps have to he taken 
by purchaser to annul it — Denial of purchaser's 
title by tenants before encumbrance Is annulled 
does not create forfeiture. 

An encumbrance is not annulled ipso facto by 
the revenue sale the purchaser at the revenue 
sale has to take steps to annul the tenure alleged 
to be an encumbrance, and if before the rent 
suits are instituted the purchaser has taken no 
steps to annul the encumbrance, the denial of 
the purchaser’s title by the tenants on the land 
creates no forfeiture. [P. 420, C. 2] 

Sultan Ahmad, Jagannath Prosad and 
S. K. Hitter — fer Appellant. 

S. K. Mullick, S. N. Bose and P. K. 
Mukerjee—ioT Respondents. 

Kuiwant Sahay, J. — These 14 ap- 
peals arise out of suits brought by the 
plaintiff for declaration of title to and 
recovery of possession of certain lands 
and houses. The plaintiff is the purchaser 
of the entire estate*bearing Touzi No. 
6104 of the Monghyr Collectorate at a 
sale for arrears of revenue hold on the 
25th of March 1913. She obtained deli- 
very of possession on the 16th of Septem- 
ber 1913 and her name has been regis- 
tered as proprietor of the 16 annas of 
the estate. The present suits are for 
declaration that tho lands and houses in 
dispute are included in this Touzi No. 
6104 and, therefore, by virtue of the 
purchase at the revenue sale she had 
acquired a title thereto and is entitled 
to possession. There was an alternative 
relief prayed for for fixing a fair and 
equitable rent. 

It has been necessary to deal with 
these appeals separately as the subject- 
matters of the suits are different and 
tho points raised are not ex actly the 
same in each case. 

Appeal Nos. 150 and 288 of 1924. 

These appeals arise out of Suit No. 
464 of 1920 which was Appeal No. 78 of 
1922 before the District Judge. Appeal 
No. 150 is by the defendant and Appeal 
No. 288 by the plaintiff. In this suit 
the plaintiff claimed a tank known as 
Laloopokhar which was in the exclusive 
possession of the defendant, the Maha- 
raja of Girdhaur. The plaintiff claims a 
4 annas share in this tank as lying 
within her Touzi and alleges that she is 
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•entitled to possession thereof on dispos- 
sessing the Maharaja. The defence of 
the Maharaja was that he had a lakhiraj 
title to this tank as it was included with- 
in an area of 30 bighas of lakhiraj land 
purchased by him in 1882 and it was not 
included in the mal land of the Touzi. 
The Munsif dismissed the suit holding 
that the tank was ijmal and that the 
Maharaja had a lakhiraj title thereto. 
The learned District Judge has found 
that a 2 annas share of the tank was 
allotted by batwara to Touzi No. 6104 
and that the Maharaja had failed to 
prove that the 30 bighas of land pur- 
chased by him, within which this tank 
was situated, was lakhiraj land at the 
time of the Permanent Settlement. He 
however, held that the plaintiff was not 
entitled to oust the Maharaja from pos- 
session as the tank came within the 4th 
Exception to S. 37 of Act 11 of 1859 but 
was entitled to recover rent for a 2 
annas share of the tank. He, however, 
held that the rent could not be assessed 
in the present suit as the remaining 14 
annas' proprietors were nob before the 
Court and he accordingly dismissed the 
suit. 

The Maharaja appeals against this 
decree, in so far as it is against him in 
Second Appeal No. 150 of 1924 and the 
plaintiff appeals against the decree dis- 
missing the suit in Second Appeal No. 
288 of 1924. 

The mahal out of which Touzi No. 
6104 was carved out was partitioned 
twice, once in 1868 and again in 1880. 
The touzi mumber of the original mahal 
was 424. In the partition of 1868 half 
of the tank was allotted to the estate 
which retained the old Touzi No. 424. 
In the partition of 1880, which was a 
partition of the estate which retained 
the old Touzi No. 424, the tank was not 
divided, but the income derived from 
the tank was divided. One-fourth of 
the income of this tank was by this 
partition allotted to the putti of Dar- 
wesh Muhammad and others, which was 
given Touzi No. 6104. Now * this one 
fourth was of the one-half of the tank 
which was allotted bo Touzi No. 424 by 
the partition of 1861. Therefore, what 
was allotted to the putti of Darwesh 
Muhammad and others bearing Touzi 
No. 6104 was one-fourth of one-half, i. e. 
one-eighth of the tank. The learned 
District Judge therefore found that a 


2 annas share of the tank was allotted 
to Touzi No, 6104. This finding is sup* 
ported by the batwara khasra of 1868 
(Ex. Z 7) and the 16 column register of 
1880 (Ex. 12a). It is also supported by 
the other batwara papers referred to by 
the learned District Judge. The finding 
of the learned Judge, therefore, that a 2 
annas share of the tank was included in 
Touzi 'No. 6104 is based on the evi- 
dence in the case and must be accepted 
as correct. 

The question is whether the plaintiff 
is entitled to oust the Maharaja on a 
declaration that the latter had no lakhi- 
raj interest therein. As stated above 
the Maharaja claims title to this tank 
as included in 30 bighas of lakhiraj land 
purchased by him from Sardharilal 
under a deed of sale, 'Ex. A, dated the 
10th of August 1882. These 30 bighas 
of land were purchased by Girdharilal, 
the ’father of Sardharilal, at a Court 
sale on the 2nd of October 1852. Ex. 
X (a) is the sale certificate of Girdha- 
rilal. It appears, however, that a suit had 
to be brought by Sardharilal* for khas 
possession of these 30 bighas of land, and 
he obtained a decree on the 9th of May 
1863 and obtained delivery of possession 
in execution of the decree on the 2nd of 
August 1866. The patwarana. dakhalde- 
hani, under which Sardharilal obtained 
possession is Ex. W. and is dated 'the 
17th of March 1866. In the sale certi- 
ficate, Ex. X (a) the property is described 
30 bighas situate in Laloopokhar in 
Mouza Salempur Dhamdaha, pergana 
Monghyr. There is no mention therein 
that the land was lakhiraj. In the par- 
wana dakhaldehani (Ex. W) the descrip* 
tion of the property is similar to that in 
the sale certificate Ex. X (a), bub there 
is a further description that the land 
was lakhiraj. The learned Munsif held 
that the land must have been held to be 
lakhiraj in the civil suit brought by 
Sardharilal and that the description of 
lakhiraj' in the sale certificate -might 
have been omitted by mistake. The 
learned District Judge, however, ob- 
served that there is no reason to suppose 
that there was a mistake in the des- 
cription of the property in the sale certi- 
ficate ; he infers that the lakhiraj title 
might have been created between 1852 
and 1866. He, however, found that the 
Maharaja was actually in possession and 
no rent ,was paid by him for these 30 
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bighasof land, bnt he was of opinion that 
this does not establish that the land<was 
lakhiraj since the time of the Perma- 
nent Settlement as required by S* 37 of 
Act XI of 1869. 

The point taken by the learned 
counsel for the Maharaja, 'appellant, is 
that the learned District Judge has mis- 
placed the onus of proof upon the Maha- 
raja to show that the land was lakhiraj 
from the time of the Permanent Settle* 
ment. He contends that it was for the 
plaintiff to prove that the land was in* 
eluded in the Permanent Settlement in 
mal land of the estate, and that the 
onus was upon the plaintiff to prove 
that the land was mal land at the time 
of the Permanent Settlement. In my 
opinion this contention is sound and 
ought to prevail. 

Section 37 of Act XI of 1859 provides 
that a purchaser of an entire estate shall 
acquire the estate free from all encum- 
brances which may have been imposed 
upon it after the time of the Permanent 
Settlement, and shall be entitled to 
avoid and annul all under-tenures and 
forthwith to eject all under-tenants with 
certain exceptions. In Hurryhur Moo‘ 
khopadya v. Madub Chunder Baboo (l) 
it was held by the Privy Council that 
a plaintiff in a suit for resumption of 
land as part of his mal zamindari, for 
assessment is bound in the drst instance 
to prove a prima facie case of payment 
of rent since 1790 or that the land 
formed part of the mal assets of the 
estate at the Decennial Settlement. 
When such a prima facie case is made 
out the onus probandi is shifted on to 
the defendant, who, to exempt himself 
from assessment must show that his 
tenure existed rent-free before the Ist of 
December 1790. Their Lordships ob- 
served : 

If this class of oases is taken out of the special 
. nd ex eptional legislation concerning resump- 
tion suits, it follows, that it lies upon the plaintiff 
to prove a prima facie case. His case is that his 
mo/. land has, since 1790, been converted into 
lakhiraj. He is surely bound to give some evi- 
dence that his land was once mal. 

Their Lordships further observed that: 

He (plaintiff) may do it by proving payment of 
rent at some time since 1790, or by documentary 
or other proof, that the land iu question formed 
part of the mal assets of the estate at the Decen- 
nial settlement. His prima facie case once proved, 
the burden of proof is shifted on the defendant, 

(1) [1871] 14 M. 1.162=8 B. L. R~^=20 
W. R. 469=2 Suther. 484=2 Bar. 713 p.C.) 


who must make out that his tenure existed 
before December 1790. 

The principle enunciated by the Privy 
Council in this case is applicable to the 
present case. The plaintiff has to prove 
in the present case that at the time of 
the Permanent Settlement the land was 
included within the estate permanently 
settled as mal land. This principle has 
been followed in the Courts in India in a 
large number of cases. In Krishna 
Kalyani Dasi v. R, Braunfield (2) it was 
held by a Division Bench of the Calcutta 
High Court 'that a purchaser of an 
entire estate sold for arrears of revenue 
suing to recover land claimed by the 
defendant as lakhiraj must prove a prima 
facie case that his mal land has, since 
1790, been converted into lakhiraj. The 
fact that the lands are within the ambit 
of the estate is not sufficient to meet this 
burden. In Abdul Rahman Kazi v. Bai‘ 
kunth Nath Roy Choudhury (3) the same 
view was taken by another Division 
Bench of the Calcutta High Court, As 
was observed by Mookerjee, J., in the 
last case, the rule is that the purchaser 
of an entire estate at a sale for ar- 
rears of revenue takes the estate as 
created at the time of the Permanent 
Settlement, and the question is reduced 
to this : Has the plaintiff established 
that these lands were included in the 
estate at the time of the Permanent 
Settlement ; in other words, was the 
revenue assessed on the basis of the as- 
sets of these lands ? It is clear, there- 
fore, that in order to succeed, the plain- 
tiff in the present case must make out 
a prima facie case that at the time of 
the Permanent Settlement the land in 
dispute was mal land and was included 
in the estate as such, and that the reve- 
nue assessed upon the estate was fixed 
on consideration of the assets of the land 
in dispute ; in other words, that the as- 
sets of the land were taken 'uto account 
in settling the revenue at the time of the 
Permanent Settlement. It appears from 
the decisions of the Courts below that 
there is a total absence of such evidence 
on the part of the plaintiff. Learned 
counsel for the plaintiff is unable to 
point to a single piece of evidence show- 
ing that the land in dispute was treated 
as mal land at the time of the Perma- 
nent Settlement. The Defendant Maha* 

12) [1916] 20 C. W. N. 1028=36 L C. 184, 

(3) [1918] 27 0. L. J. 133=41 1. 0. 757. 
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raja has prove! that; at least since the 
year 1866 no rent has been paid for the 
30 bighas of laud within which the tank 
in dispute is siouate. The learned Dis* 
trict Judge has relied on the absence of 
the description of the land as lakhiraj 
in the sale certificate Es. (a) : This, in 
my opinion, is not sufficient in Kw to 
show that the land was mal at the time 
of the Permanent Settlement. 

Under the circumstances, I am of 
opinion that the decision of the learned 
District Judge that the land was not 
lakhiraj land, and that ’the plaintiff was 
entitled to possession of the land but for 
Exception (4) to S. 37 of the Act, is 
not sound. The plaintiff having failed 
to prove that the land was mal at the 
time of the Permanent Settlement her 
suit for declaration of title and posses- 
sion in respect of this tank must fail. 
In this view of the case it becomes im- 
material to consider the appeal of the 
plaintiff, namely, Second Appeal No. 288 
of 1924, Her contention in this appeal 
is that the learned District Judge was 
wrong in holding that the case came 
within Exception (4) to S. 37 of the Act, 
and that she was entitled to oust the 
Maharaja from possession, or in any 
event, she was entitled to have a rent 
assessed in respect of the two annas share 
of the tank which the District Judge 
had found to appertain to her estate 
Touzi No. 6104 and that the proprietors 
of the remaining 14 annas were not 
necessary parties to the suit. 

As regards Exception (4) to S. 37 of 
the Act it is contended that there is no 
plea in the written statement that the 
tank came within the exception. It is 
also contended that the leases referred 
to in the Exception 4 must be leases 
of lands for the purpose of excavating 
tanks thereon. In my opinion neither 
of these contentions can prevail. The 
defence of the defendant in the present 
case was that the entire area of 30 bi- 
ghas within which.the tank in dispute 
was situate was lakhiraj land, and the 
mere omission of the defendant to take 
the plea of Exception (4) to S. 37 in the 
written statement will not entitle the 
plaintiff to a decree for possession. 

As regards the second contention, 
the language of Exception 4 does not 
warrant the construction sought to be 
placed upon it by the learned counsel. 


It does not say that in order to bring 
the case within this exception the lease 
must be a lease for the purpose of ex- 
cavating a tank thereon. Eeliance was 
placed upon the decision of the Calcutta 
High Court in Asmat Ali v. Hasmat 
Khan (4) where it was held that a lease 
of a tank without any portion of the 
surrounding land is not protected under 
Cl. (41, S. 37 of Act XI of 1859, as it was 
not within the meaning of that clause a 
lease of land whereon a tank has been 
excavated. This case has clearly no 
application to the facts of the present 
case. In the present case the lease is 
of 30 bighas of land upon which stands 
the tank in dispute. 

As regards the contention that rent 
ought to have been assessed for two annas 
share of the tank even in the absence of 
the proprietors of the remaining 14 annas 
share reliance has been placed upon 
Kamal Kumari Ghowdhurani v. Kiran, 
Chandra Roy (5). That was not a case 
for assessment of rent and in that case 
the plaintiffs did not ask for ‘direct or 
actual possession of the land, but in- 
direct or constructive possession by a 
receipt of rent to the extent of their 
share from the cultivating tenants upon 
a declaration that the intermediate ten- 
ure was cancelled by the sale for ar- 
rears of revenue. That case is clearly 
distinguishable from the facts of the 
present case. 

The result is that Suit No. 454 of 
1920 must be dismissed with costs. Ap- 
peal No, 150 of 1924 of the Defendant 
Maharaja is decreed, and Appeal No. 288 
of 1924 of the plaintiff-appellant is dis- 
missed. The Defendant Maharaja will 
be entitled to his costs in all the Courts. 
There will however be only one hearing- 
fee in the two second appeals in this 
Court, 

Second Appeals Nos. 151, 152, 153, 
291,296 and 295 o/1924. 

These six appeals arise out of three suits 
Nos. 453, 456 and 483 ; the correspond- 
ing appeals before the District Judge 
being Nos. 90, 79 and 82. Appeals 
Nos. 151, 152 and 153 are by the Maha- 
raja of Gidhaur and Appeals Nos. 291, 
296 and 296 are by the plaintiff; Suits 
Nos. 453 *and 456 relate to certain rai- 
yati lands and Suit No. 483 relates to 
a house which forms part of the 30 bi- 

(4) [1897J 2 0. W. N. 412. 

(5) [1897] 2 C. W. N. 229. 
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bighas of lakhiraj land referred to in Suit 
No. 454. In these suits the raiyati 
lands and the bouse are held by tenants 
who. took settlement thereof from the 
Maharaja defendant and these tenants 
:are also parties to the suits. 

The learned Munsif found the land to 
•be lakhiraj of the Maharaja and he held 
that the tenant defendants could not be 
-ousted. The learned District Judge has 
^eld that the lands lie in the plaintiff's 
Touzi No. 6104 and they are situated 
within the 30 bighas purchased by the 
Maharaja and that the tenants have 
♦been paying rent to the Maharaja. He, 
however, found that the 30 bighas of 
land was not lakhiraj since the time of 
45116 Permanent Settlement and that, 
therefore, the Maharaja defendant was 
liable to ejectment under S. 37 of Act 
,XI of 1859. In Suits Nos. 453 and 456 
the plaintiff wanted to oust the tenant 
^defendants because in a previous suit for 
rent instituted by her, these defendants 
had denied her title aS landlord and had 
set up the Maharaja’s title, and the 
•plaintiff seeks to dispossess the tenants 
on the ground of forfeiture by denial of 
•her title, The learned District Judge 
has held that the denial of the title by 
the tenants was a bona fide assertion on 
their part inasmuch as they took settle- 
^ment of the lands from tlie Maharaja 
-and had been paying rent to him. As 
regards Suit No. 483 which was for the 
'house in possession of the defendant 
Latif Mian, there was no denial of title 
of the plaintiff by the tenant, but the 
learned District Judge found that this 
case came within Exception (4) to S. 37 
Act XI of 1859 inasmuch as the house 
was a permanent building erected upon 
the land. The result was that the 
.learned District Judge gave a decree to 
the plaintiff for possession as landlord 
by ousting the Maharaja defendant, and 
umade a declaration that the plaintiff 
^as entitled to recover rent from the 
tenant defendants at rates paid by them 
to the Maharaja. 

The points raised in the appeals of the 
Maharaja are the same as in Appeal 
No. 150 arising out of Suit No. 454 dealt 
with above. The lands and the house 
form part of the 30 bighas of the iakhi- 
raj land purchased by the Maharaja and 
which has continued to be lakhiraj at 
least since the year 1866. The onus be- 
ing on the plaintiff to shpw th^{ the 


land was included in the mat lands of 
the estate at the time of the Permanent 
Settlement, and there being absolutely 
no evidence on that point, the plaintiff 
is not entitled to a declaration of her 
title as landlord and she is not entitled 
to oust the Maharaja defendant. That 
being so, it follows that the tenant defen- 
dants cannot bo ousted either. More- 
over, the denial of title of the plaintiff 
was at a time when the plaintiff really 
was not the landlord, but the Maharaja 
was the landlord. Even, assuming that 
the lakhiraj set up by the Maharaja was 
an encumbrance which could be annulled 
under S. 37 of the Act, such annulment 
had not taken place at the time the 
plaintiff had brought her rent suits. 
The encumbrance is not annulled ipso 
facto by the revenue sale ; the purchaser 
at the revenue sale has to take steps to 
annul the encumbrance, and at the time 
the rent suits had been instituted the 
plaintiff had taken no steps to annul the 
encumbrance and the Maharaja was 
really the landlord of the tenants and 
their denial of the title of the plaintiff 
was correct. 

As regards Suit No. 483, the house is 
no doubt not a masonry house, but the 
finding is that it is a permanent house, 
and even if the Maharaja was liable to 
ejectment, the tenant defendant in Suit 
No, 483 was not liable to ejectment. 

The result is that these three suits, 
No?. 453, 456 and 483 will be dismissed 
with costs. Appeals Nos. 151, 152 and 
163 will be decreed with costs ; Appeals 
Nos. 291, 296 and 295 will be dismissed 
but without* costs. (His Lordship then 
dealt with the other appeals and agree- 
ing with them finding of the District 
Judge dismissed them.) 

Ross, J.— I agree. 
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Adami and Bucknill, JJ. 

Ajodhya Prasad and others — Dofen* 
dan ts — A ppellanfes. 

V. 

Bamkhelawan Singh and others — 
Plaintiffs — Bespondents. 

Appeal No. 1323 of 1923, Decided on 
9fch June 1928, from the appellate decree 
of the Addl. Dist. J., Patna, D/- 30th 
July 1923. 

(а) Bengal Estates Partition Act (1697). 8, 119 
— Objection, as to certain plots not belonging to 
the estate under partition, raised — No adjudica^ 
Hon given on the question, but the plots allotted in 
the final partition award— Civil suit by objector 
is not barred, 

'll there has been any adjudioation upon the 
question, whether certain plots belonged to the 
estate which was being partitioned, raised by a 
party during the course of the batwara proceed* 
ings, S, 119 would undoubtedly affect adversely 
his position. But where there has been no 
adjudication upon such a claim, the mere fact 
that there has been in the final partition award 
an allocation of the land which the objection 
had contended was not properly capable of inclu- 
sion in the estate which was being partitioned, 
cannot operate to prevent the claimant from 
bringing a suit for a declaration of his title and, 
if necessary recovery of possession : 37 Cal 662, 
Bel on. [P. 423, C. 2] 

(б) Limitation Act, Art. li— Partition under 
Estates Partition Act (1897) — Land not belonging 
to the estate under partition allocated — Claimant 
of the land can bring a suit for its recovery 
vJtthln 12 years — Art. 14 d'oes not apply — Limi- 
tatlon Act, Art. 144. 

If property which did not fall in any way 
within the estate which was being partitioned 
was allocated to one of the persons, who was a 
party to the partition proceedings, it seems in- 
credible to suggest that the person to whom 
that property so allocated rightly belonged 
could not within 12 years from the date when 
his right of action accrued, bring a suit for a 
declaration of his title and if necessary for re- 
covery of possession of that land in question. 
Further it matters not whether such claimant 
was an outsider ; that is to say, a person who 
was nob a party to the partition proceedings, or 
a person who was a party to the partition pro- 
ceedings. In such a case there is no act or 
order of an officer of Government in the official 
capacity which could be regarded as bringing 
the period of limitation within the purview of 
Art. 14. [P. 422, C. 1, 2] 

S. N. Bai — for Appellants. 

S. Dayal-'ior Bespondents. 

Bucknill, J — This was a second ap- 
peal from a decision of the Additional 
District Judge of Patna, dated the 30th 
July 1923, by which he confirmed a 
judgment of the Munsif of Barh, dated 
the 29th June 1922. 


The facts of the case, sO' far as they 
are before this Court, appear to have 
been very simple. The plaintiffs brought 
a suit on the 20th October 1921, against 
three sets of defendants-; the second 
party and third party defendants need 
not be considered as of importance for 
the purposes of this appeaL The allege- 
tion put forward by the plaintiffs was 
that they had been dispossessed of two* 
pieces of land known as- Plots Nos.. 2242 
and 2736 which properly appertained to* 
Mauza Marachi Bhagat- Ekbbiyarpur 
that this dispossession had come about 
owing to the fact that in a partition of 
an adjoining mauza known aS' Marachi* 
Bariar, the first party defendants had 
been wrongly allotted these two plots 
of land which in fact did not belong to 
Mauza Marachi Bariar at all. It may 
be convenient here to say that the tauzi 
number of the village Marachi Bhagat 
Ekhfciyarpur was 86 and that of Marachi 
Bariar 641. The plaintiffs claimed the 
following principal reliefs : 

(1) That on adjudication of their title 
the Court might be pleased to declare 
that the two plots in question lay in 
Mauza Marachi Bhagat Ekhtiyarpur : 
that they were the plaintiffs* bakasht 
lands in that mauza and that the defen- 
dants had no right or title in connexion 
therewith ; and 

(2) that the Court should be pleased 
to award the plaintiffs direct possession 
of the two plots on ouster of the first 
party defendants. 

Now for a number of years a slow 
partition — a Collectorate Batwara — had 
been taking place in the Mauza Marachi 
Bariar ; it would appear that these parti- 
tion proceedings had commenced so long 
ago as 1906 ; they did not end until 1915, 
It will be seen that, as a result of this 
partition proceeding, Plots Nos. 2212 
and 2736 were in some way or other 
allotted as if they appertained to Mauza 
Marachi Bariar to the defendants first 
party ; delivery of possession appears to 
have taken place on the 31st May and 
11th June 1916, respectively. During 
the period occupied by this partition pro- 
ceeding it would appear that a cadastral 
survey took place some time in or about 
1910 or 1911 and there seems no doubt 
that in the cadastral survey the two 
seem to have been entered as part of 
Tauzi No. 641 ; but it is contended by 
the plaintiffs that that entry was wrong 
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and wrongly obtained. On the 17th 
July 1912, the plaintiffs filed a petition 
in the batwara proceedings asking that 
Plot No. 2212 should be included in 
their takhta, because they (the plaintiffs) 
were in possession thereof ; however, 
somewhat later, that fs to say, on the 
8th September 1913, another petition 
was filed by the plaintiffs pointing out 
that their previous petition had been 
discovered to be completely in error and 
that as a matter of fact both Plots 
Nos. 2242 and 2735 did not belong to 
Tauzi No. 641 at all, but should be 
excluded therefrom. It is not clear that 
any notice of any sort was taken of this 
petition. At a later stage of this judg- 
ment I will refer in some detail to the 
manner in which the learned Additional 
District Judge has dealt with what is 
supposed to have taken place at the 
Batwara proceedings with regard to 
these two plots of land. It is snffioient 
to state that, as I have already men- 
tioned, these two plots wore allocated to 
the first party defendants as if they did 
appertain to Tauzi No. 641, Mauza 
Marachi Bariar. The suit was then 
brought by the plaintiffs some years 
afterwards for the relief which I have 
already named. 

The Munsif of Barb found in favour of 
the plaintiffs and his decision was 
affirmed by the Additional District Judge 
of Patna. Now there are only two 
points raised by the learned advocate, 
who appeared for the appellants, hero. 
The first of these points is that the 
period of limitation which applies to a 
suit of this kind is governed by Art. 14 
of the Schedule to the Limitation Act, 
1908 ; that is to say, that under that 
article a suit such as this must be brought 
within one year of the date of the act or 
order of an officer of Government in his 
official capacity not otherwise expressly 
provided for by other articles of the 
schedule or by the act itself. In this 
case, however, there was no act or order 
'•n my opinion which could be regarded 
iiS bringing the period of limitation 
jrithin the purview of this Art. 14. 

The second point which ♦ was put for- 
ward by the learned advocate who 
appeared for the appellants was that 
under S. 119 of the Estates Partition Act 
it was not possible for the plaintiffs to 
bring a suit to set aside anything which 
bad taken place under the partition unless 


they did so under the proviso to that 
section which proviso, however, could 
not be brought into effect under the 
circumstances of the present case. The 
material provisions of this section read 
thus : 

Section 119 : No order (a) refusing to admit 
an application for partition or to carry out a 
partition on any of the grounds mentioned in 
S. 11, or (b) made under S. 20, S. 30. Ch. V. Ch. 
VII, Ch. VIII, Ch. IX (except S. SI), Ch, X, 
S. 107 or 8. 117, shall be liable to be contested 
or set aside by suit in any Court, or by any 
means other than those expressly provided in 
this Act : Provided that (1) any person claiming 
a greater interest in lands which were held in 
common tenancy between two or more estates 
than has been allotted to him by an order under 
8. 84 or 8. 83 ; or (2) any person, who is aggrieved 
by an order made under 8. 88 may bring a suit 
in a Court of competent jurisdiction to modify or 
set aside such order. 

The learned advocate contends that 
there has been no order under S. 88 of 
the Act which is the only possible section 
would could apply to what took place in 
this case ; and that by the very allocation 
by theCollectorate of these two plots of 
land to the defendant first party, the 
plaintiffs have no recourse to or remedy 
in any civil Court. I must admit that 
I think that this is a fallacious argument. 
If, as is contended here, proiierty which 
did not fall in any way within the estate 
which was being partitioned was alloca- 
ted to one of the persons, who was a 
party to the partition proceedings, it 
seems to me incredible to suggest that 
the person to whom that property so 
allocated rightly belonged could not 
within 12 years from the date when his 
right of action accrued bring a suit for a 
declaration of his title and if necessary 
for recovery of posssssion of that land 
in question ; and, indeed, I would go a 
step further and say that it matters not 
whether such claimant was an outsider ; 
that is to say, a person who was not a 
party to the partition proceedings, or a 
person who was a party to the partition 
proceedings. 

In the case of Janaki Nath Gkowdhry 
V. Kali Narain (l) this proposition is 
clearly laid down by Mookerjee and 
Teunon, JJ. Their Lordships there 
observed that if in the course of a parti- 
tion proceeding any question arose as to 
the extent or otherwise of the tenure, 
the tenure-holder not being a party to 

(1) [1910] 37 Cal. 662=7 I. 0. 881=sl5~crW. 

N. 45. 
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the proceeding he was not aflfeobed in 
any manner by the decision which might 
be arrived at by the revenue authorities 
for the purpose of partition between the 
proprietors and that it would be unrea- 
iSonable to hold that a party who ap- 
peared before the revenue authorities 
in bis character as a proprietor should 
fc^e finally concluded by a decision upon a 
nhestion of title, which would not have 
been binding upon him, if he had been a 
stranger to the proceeding. 

Now the learned advocate who has 
appeared for the appellants here has 
quoted to us a considerable number of 
cases of which the general trend has 
been to insist upon the importance of 
the bar presented by S. 119 of the 
Estates Partition Act. The case which 
perhaps most strongly supports / this 
proposition is perhaps that of Ourubuksh 
Prasad Tewari v. Kali Prasad Narain 
Singh (2). In that case, whore a party 
to a partition proceeding objected during 
the proceedings only to the mode in 
which the partition was being made, but 
never took any objection that land out- 
side the limits of the property which 
was being partitioned was being included 
wrongly in the estate, and where the final 
order for partition was made without 
such objection, that party was precluded, 
under the provisions of S. 119 of the 
Estates Partition ’Act, from bringing a 
suit for a declaration of title in his 
favour and for recovery of possession of 
land which in the suit for the first time 
be declared belonged to him and did not 
appertain to the estate which alone 
should have rightly been partitioned. 
In the other oases, which were quoted 
by the learned advocate wo find that 
the party seeking to bring a suit which 
would affect the final partition award 
is generally found to have brought for- 
ward his objections during the course 
of the batwara proceedings and in effect 
to have had a substantive adjudication 
thereupon. 

Now it is, therefore, I think, at this 
stage important to ascertain, so far as is 
possible, whether there really was any 
adjudication upon this question of the 
plaintiffs’ claim with regard to these 
two plots of land. (His Lordship then 
agreed with the finding of the lower 
Court that no orders under S. 88 had 
b een passed.) It is quite clear, I think ^ 

(2) [1915J 19 C. W. N. 1322=32 I. 0. 167. 
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that the authorities indicate that if there 
had been any adjudication upon this 
question raised by the plaintiffs during 
the course of the batwara proceedings 
(i. e., that Plots Nos. 2212 and 2735 did 
not at all lie within the estate which 
was in the course of being partitioned) 
the relative provisions of the Estate? 
Partition Act would undoubtedly have 
affected adversely their position. But 
it must also be admitted that where 
there has been no adjudication upon such 
a claim, the mere fact that there has 
been in the final partition award an alio* 
cation of the land which the objectors 
have contended wa? not properly capable 
of inclusion in the estate which was be- 
ing partitioned cannot operate to prevent 
the claimants from bringing a suit for a 
declaration of their title and, if neces- 
sary, recovery of possession. If we look 
at what took place here it certainly 
appears, as it has appeared to both the 
lower Courts, that there was no sort of 
enquiry or adjudioatioto upon the claim- 
ants* claim. That being so, it does not 
appear to me that there was any bar to 
the right of the plaintiffs to bring the 
suit in the manner and in the time at 
which they have so done. 

In my view therefore both the lower 
Courts were correct in their decision and 
this appeal must be dismissed with 
costs. 

Adami, J. — I agree. 

Appea,l dismissed. 
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Das and Ross, JJ. 

Lachman Saharj and others — Defen- 
dants — Appellants. 

V. 

Gauri Charan Mali ton and others — 
Plaintiffs — Respondents. 

Second Appeal No. 124 of 1923, Decided 
on 24th June 1925, from a decree of the 
Sub. J., Patna, D/- 16th September 1923. 

Landlord and Tenant — Non- transferable occu- 
pancy holding — Landlord may sue for rent 
against the original tenant even after the transfer. 

The landlords may if they choose ignore the 
sale of non-transferable oooupanoy holding and 
proceed to bring a rent suit as against their 
tenants. They may, if they choose, bring a suit 
for ejectment as against the purchaser.fP 424 C'2] 

Shiveshwar Dayal — for Appellants. 

Bimla Charan Sinha-^iov Respondents. 


Lachman Sahay v. Gauhi Ohaban 
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Das, J. — There is a deficit Court-fee 
of Rs. 80-4'0 due from the plaintififs-res- 
pondeuts on their plaint and on their 
memorandum of appeal in the Court 
below. They are given seven days’ time 
to make good the deficiency; if they fail 
to do so their suit in the Court of first 
instance will stand dismissed and the 
appeal in this Court will stand decreed 
with costs in all the Courts. 

I now proceed to deal with the case on 
the understanding that the deficiency will 
be made good. The plaintiffs, who are 
respondents before us, sued the appellants, 
the defendants first party, for a declara- 
tion that the decree passed on the 30th 
of March, 1920 in Rent Suit No. 1964 of 
1919 and the auction sale held on the 
15th of November 1920 in execution case 
No. 861 of 1920 are irregular, against the 
provisions of law and fraudulent and are 
fit to be set aside and rendered null and 
void. 

The facts are these. The defendants 
second party had a holding of 5 bighas of 
kasht land under the defendants first 
party. They transferred the entire hold- 
ing to the plaintiffs. Thereafter the 
landlords brought a rent suit as against 
the defendants second party, obtained a 
decree against them, proceeded to execute 
the decree, and in due course purchased 
the holding at a sale held in execution of 
their decree. 

The plaintiffs contend that there is a 
custom of transferability of occupancy 
holdings in the village and that the 
decree obtained by the landlords against 
the defendants second party is fraudulent 
and not binding upon them. The Court 
of first instance found that there was no 
custom of transferability of occupancy 
holdings in the village. The learned 
Judge in the Court below has not gone 
into that question, but he has come to 
the conclusion that, assuming that the 
decision of the Court of first instance on 
this point is right, the plaintiffs are still 
entitled to succeed on the ground that 
the decree obtained by the landlords as 
against the defendants second party was 
fraudulent. In my opinion the decision 
of the learned Subordinate Judge cannot 
be supported. If there is no custom of 
transferability of occupancy holdings in 
the village, the plaintiffs have no cause of 
action and their suit should be dismissed 
on that ground. The learned Subordinate 
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Judge was under the impression that the 
landlords had to bring a suit for eject- 
ment as against the purchaser, • In my 
opinion this is not right. The landlords 
may, if they choose ignore the sale and 
proceed to bring a rent suit as against 
their tenants. This is the course which 
they adopted; and they are undoubtedly 
entitled to succeed unless it be established 
that there is a custom of transferability 
of occupancy holdings in the village. 

I must set aside the judgment and the 
decree passed by the Court below and 
remand the case to that Court for dis- 
posal of the question, as to the custom of 
transferability of occupancy holdings in 
the village. This judgment will not be 
signed by us until the 30th of this month. 
Costs will abide the result and will be 
disposed of by the lower appellate Court, 
Ross, J. — I agree. 

Case remanded. 
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Ross AND KULWANT SaHzVY, JJ. 

Kishun Mandat — Accused — Applicant. 

V. 

King-Emperor — Opposite Party, 

Criminal Revision No. 156 of 1926, 
Decided on 29th March 1926, from an 
order of the S. J., Bhagalpur, D/- 20th 
January 1926. 

Criminal P. C., Ss. 66 and 54 — Command 
certificate ismed under S. 50 — Constable effecting 
arrest not notifying contents to person arrested — 
Arrest is not illegal If facts entitle the constable 
to arrest under S. 5i. 

Where a coenmaud certificate has beea given 
tc a constable under S. 50 tor effecting the arrest 
of a person, but the constable arrests that person 
without notifying to him the substance thereof 
the arrest does not become illegal if facts of the 
case are such that the const able can arrest the 
person under S, 54 without a warrant, irrespec- 
tive of a command certificate under S. 56. 

[P 425 C IJ 

S. P. Varma — for Applioanfc, 

Sultan Ahmed — for the Crown. 

Ross, J. — The first petitioner has been 
sentenced to six months’ rigorous impri- 
sonment under 8. 147 of the Indian Penal 
Code and to four months’ rigorous im- 
prisonment under S. 332. Petitioners 
Nos. 2, 3 and 4 have been sentenced to 
six months’ rigorous imprisonment under 
S. 147 and petitioner No. 6 has been 
dealt with under S. 562 of the Code of 


Kishun Mandarv. King-Emperor (Ross, J.) 
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Gtimiaal Procedure on conviction under 
S. 147 of the Penal Oode. 

It appears that three persons, Dipu, 
Kishun and Bawan had been charged be- 
fore the police with the theft of a bul- 
lock. On the 3rd of June 1925, the Sub- 
inspector deputed a constable Harihar 
Singh tp arrest them. Harihar Singh, 
accompanied by the complainant in that 
case, went to the house of Dipu in the 
early morning and found him asleep and 
arrested him and took him away. He 
had gone some distance when he was at- 
tacked by the petitioners and Dipu was 
rescued, injuries being inflicted upon the 
constable. The ground upon which the 
conviction is attacked is that the con- 
stable did not comply with the provisions 
of S. 56 of the Oode of Criminal Proce- 
dure in making the arrest inasmuch as he 
did not, before making the arrest, notify 
to the person to be arrested the substance 
of the order. This provision has been 
added to S. 56 by the recent amendment 
of the Code of Criminal Procedure ; and 
it is contended that the effect of that 
amendment is to bring in the decisions on 
S. 80 of the Oode to the effect that if the 
police officer executing a warrant of ar- 
rest does not notify the substance thereof 
to the person bo be arrested, he is not 
acting in the discharge of his public func- 
tions in the manner authorized by law. 

The learned Government Advocate who 
appeared in support of the conviction did 
not contend that the provisions of S. 56 
had been complied with ; bub he argued 
that independently of S. 56 the constable 
was entitled to arrest Dipu without a 
warrant under S. 54. The terms of S. 54 
are very wide and authorize any police 
officer without an order from a Magis- 
trate and without a warrant to arrest 
any person who has been concerned in 
any cognizable offence or against whom a 
reasonable complaint has been made or 
credible information has been received 
or a reasonable suspicion exists of bis 
having been so concerned. Now there 
can be no doubt in the present case that 
Dipu was such a person. The fact that 
he was eventually acquitted is of no con- 
sequeuce. A complaint had been made 
which the police believed to be true and 
his arrest had been ordered. The fact 
that a command certifleate had been given 
to the Qonstahie under 56; is Immaterial, 

as . the constable, independently of any 
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such command oertiflcate was entitled to 
make the arrest. 

It was contended on* behalf of the petr 
tioners that S. 66 lays down the proce- 
dure to be followed in the cases to which 
it applies and that that procedure had 
not been followed in the present case ; 
and that the section applies to constables 
equally with chaukidars. But the fact 
that S. 56 applies to constables does not 
deprive them of their statutory powers 
conferred independently of that section. 
In my opinion, therefore, this arrest was 
perfectly legal and the petitioners were 
rightly convicted. The application must 
be dismissed and the petitioners will sur- 
render to their bail to undergo the rest^ 
of their sentences. 

Kulwant Sahay. J.— I agree. 

Rule discharged, 
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Macpherson, j. 

Karu Singh and others — Accused-— ^ 
Petitioners. 

V. 

King-Emperoy — Opposite Party. 

Criminal Bevision No. 408 of 1926, 
Decided on 6th July 1926, from an order 
of the Sub-Divl. Officer, Jahanabad, D/- 
27th April 1926. 

llr Penal Code, S. 499 — Defamatory statement 
in a plaint Is not absolutely privileged. 

The rules of the English Common Law apply 
to questions of civil liability for defamation in 
India, but criminal liability is determined exclu- 
sively by the Penal Oode. A defamatory state- 
ment whether on oath or otherwise, e. g., one 
contained in a plaint, falls within S. 499 and is 
not absolutely privileged : 48 Cal, 388 and 40 
Cal, 433, Foil, [P. 426, 0, 2] 

S. N, Bai — for Petitioners. 

Judgment. — This rule has been issued 
to consider the conviction of the three 
petitioners under S. 500 of the Indian 
Penal Oode and the sentence of fine of 
Bs. 25 imposed upon each of them. 

The petitioners, of whom Karu and 
Mainath (otherwise Bhainath) are bro- 
thers, along with others, filed a suit in 
the Court of the Munsif of Gaya againstr 
Jhangi Mahton, his brother Anhaoh 
Mahton, Mt. Budhni and Mukhram Singh 
for a mortgage decree on a deed^of 
said to be executed by the first two de- 
fendants in favour of the plaintiffs. In 
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4be heading of the plaint they described 
Defendant No. 3 Mt. Bndhni as ** zan 
4a8ta or ** kept woman '' of Defendant 
No. 1, and in para. 5 of the plaint they 
set out that as the Defendant No. 3 is 
the kept woman of Defendant No. 1> and 
Defendants 1 and 2 have with a dishon- 
^t motive, as a precautionary measure 
and in order to derive undue advantage, 
ie:s6outed a farzi deed of sale without con- 
sideration in respect of the mortgaged 
property, in the name and in favour of 
Defendant No. 3, the kept woman of De- 
fendant No. 1, and of Defendant No. 4, a 
friend and creature of the latter, there- 
fore they too are brought into the cate- 
gory of defendants. 

Musammat Budhni who is 40 or 45 
years of age and a widow for a quartei 
of a century, instituted criminal proceed- 
ings under S. 500 of the Indian Penal 
Oode against the petitioners and alleged 
that the imputation in the plaint that 
ehe was kept woman of Jhangi Mahton 
was maliciously false and very harmful 
to her reputation and that in fact she 
had no interest whatever in the mort- 
gaged property and had been made a de- 
fendant unnecessarily with ulterior mo- 
tives, because she had purchased lands 
from the first defendant other than the 
mortgaged property. 

The petitioners pleaded in defence that 
the complainant was in fact the concu- 
bine of Jhangi aud that Jhangi in order 
to evade payment of the amount due to 
them had with that object sold some of 
his land to her, that under legal advice 
they had made Budhni defendant and 
that they stated a fact which they were 
entitled to state. 

The petitioners attempted to prove 
their allegation that Budhni is the con- 
cubine of Jhangi, but the Sub-divisional 
Magistrate held that the attempt had 
failed completely and that she is of good 
character. He further found that the 
allegation that Budhni was the kept 
woman of Jhangi Mahton was not made 
in good faith nor for the benefit of any- 
body. The petitioners, he held, had in 
fact made it because of resentment at 
transfer of some land by Jhangi to 
Budhni, which they considered was in- 
tended to defraud them, and their object 
clearly was to injure the reputation of 
the complainant. 

Finding all the ingredients in the 
charge under S. 600 of defaming the com* 


plainant by describing her as the concu- 
bine of Jhangi Mahton to be established, 
he convicted and sentenced the peti- 
tionerd already stated. 

In support of the rule Mr. S. N. Boy 
does not challenge the findings on the 
facts. He contends, however, that the 
occasion was privileged and refers to 
several decisions of the Calcutta High 
Court in support of his contention. These 
decisions are all antecedent to the Full 
Bench decision in Satish Chandra v. 
Ramdayal (I) in which they were consi- 
dered. The only decision of this Court 
on the question of privilege is Jagat 
Mohon Nath v. Kalipada Ohosh (2) in 
which it was held in considering the 
case of a legal practitioner that the rules 
of the English common law apply to 
questions of civil liability for defamation 
in India. As to liability on the criminal 
side, there has, it is well known, been 
diversity of opinion among the High 
Courts in India. It will serve no good 
purpose to consider them in detail. In 
my judgment criminal liability is deter- 
mined exclusively by the provisions of 
the Indian Penal Code. The law is to my 
mind correctly set out in Kari Singh v. 
Emperor (3) and in Satish Chandra v. 
Ramdayal (1) already referred to which 
was cited with approval in the decision 
of ‘this Court which I have mentioned. 
A defamatory statement, whether on oath 
or otherwise, falls within S. 499 of the 
Indian Penal Code, and is not absolutely 
privileged. 

The question of importance is therefore 
that of good faith. In the present case it 
has been found and there is not the 
slightest doubt that the statement that 
the complainant was the kept woman of 
Jhangi is without foundation and that it 
was made maliciously because Budhni 
had, as the petitioners considered to their 
detriment, purchased some of the lands 
of Jhangi. 

Following the decisions cited I hold 
that the petitioners were not absolutely 
privileged and that on the facts found 
the conviction is correct. 

The application being without merits^ 
this rule is discharged. 

Rule discharged. 


(1) [lOSl] 48 OaU 888»8S 0. L. J. s4»69 
I. 0. 143-84 0. W N. ^8 (8. BJ. 

(2) A. I. B. 1988 Pat.l04==l Pat. 871. 

(8) [1918] 40 Cal. 488s=18 1. 0. 660=17 0. W. 
N. 897. 
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DaWSON-MILLER, 0. J., AND FOSTER, J. 

. Ackutanand Jha and others — Plaintiffs 
— Appellants. 

V. 

Surjanarain Jha and others — Defan.. 
dants — Respondents. 

Second Appeals Nos. 1056 of 1923 and 
41 of 1924, Decided on 11th May 1926, 
from a decree of the Dist. J., Darbhanga, 
D/- 30th June 1923. 

(а) Civil P,C.^ 0. 6, R, 17 — Amendment prayed 
for after evidence — Question of fact to be raised 
by amendment already raised and evidence ad~ 
duced — Amendment should be allowed^ 

A died leaving two sons B and C. B alienated 
family properties. 0 Instituted a suit against B 
and his vendors for the recovery of his shares on 
the ground that after the death of his father and 
before the sale he had separated from B and 
that B had no right to sell anything beyond 
his share. It was also alleged that the sale deed 
was not genuine and for consideration and that 
it was executed without legal necessity. An 
issue was framed as to whether there was legal 
necessity and was discussed in the trial Court 
as well as the first appellate Court, After the 
evidence was closed the plaintiffs filed a petition 
praying that he might be allowed to amend his 
plaint upon payment of the necessary addi- 
tional Court- fee by adding to the relief claimed 
therein the prayer that if in the opinion of 
the Court the separation as alleged by the 
plaintiffs be not proved then a decree for re- 
eovery of possession of the entire property be 
psssed in favour of C or jointly in favour of 0 
aud B. [P, 428, C, 1, 2] 

Held : that the question of legal necessity 
having been raised in the plaint and an issue 
been framed on the point the amendment should 
be allowed for the purpose of determ,ining the 
real questions in issue between the parties. 

(б) Hindu Law— Joint family— Alienation bV 
manager — If sale for consideration is not much 
over the legal necessity and the transaction is not 
an improper one, sale should not be set aside* 

In oases where the part of the consideration 
not Justified on the grounds of legal necessity Is 
srnall, sale should not be set aside, and where it 
is insignifioant the sale should even be upheld : 
48 AU* 183, ReU on. 

Where it is necessary to sell property in order 
to discharge a binding legal obligation, the pur- 
chase price most occasionally exceed the actual 
cash requirements, and ntiless it appears 
that the transaction itself was an improper one 
or that some i^ore advantageous arrangement 
opold have been made, the Courts should be 
slow to set aside a sale to a bona fide purchaser 
met^y because the oonsidAtion paid is some- 
what gxeatAt than the aoKal requirements of 
the ]dnt family. [P 429, C 2 ; P 480, 0 1] 


★ (c) Hindu Law — Debts — Pious Migation of 
sm does not extend to time-barred debts of 
father. 

The pious obligation of the son does not ex- 
tend to the payment of his father's time-barred 
4ebt3, [P. 430, C. 1]. 

Murari Prasad and R. K. Jha — for 
Appellants. 

S. K. Mitter — for Respondents. 

Dawson-Miller, C, J.— These twa 
appeals numbered 1056 of 1923 and 41 
of 1924 are brought; from a decision of 
the District Judge of Darbhanga, modify^ 
ing the decree of the Munsif. 

The appellants in Appeal No. 1056, 
who are the plaintiffs in the suit, are 
the younger son and the widow of Deo- 
kishun Jha wha died in 1913 leaving, in 
addition to the plaintiffs, an elder son^ 
Subhanand Jha (son of a deceased wife)* 
who became the karta of the family on* 
Deokishun’s death. 

By a kobala dated the 17th March; 
1917, (Ex. E) Subhanand Jha, during the 
minority of his half-brother, sold to the 
defendants first party a portion of the 
family property consisting of between 6 
and 7 bighas of kasht and brahmottar 
land in mauza Ranti fora sum of Rs. 750. 
By a second kobala dated the 20th May 
1918 (Ex. I) ho sold two other plots of 
land and a dwelling house to the defen*^ 
dant second party for a sum of Rs. 128. 

In 1922 the male plaintiff, who by 
that time had attained majority together 
with his mother instituted the present 
suit against the respective purchasers 
and Subhanand Jha, their vendor, claim- 
ing to recover a two-thirds share in the 
property sold on the ground that the 
plaintiffs had separated from the elder 
brother after the death of Deokishun and 
before the sales took place, and they 
were entitled to a third share each in 
the property which the elder brother 
had no power to sell beyond the extent 
of his own share. The plaint also al- 
leged that the sale deeds were not 
genuine or for consideration, and that- 
they were executed by Subhanand Jha^ 
without any legal necessity and that tho 
plaintiffs were not benefited by tlm 
transaction. They claimed a declaration 
that the sale deeds were illegal iH"* 
operative as against the plaintiffs and 
asked for recovery of' their two*thirds 
share with mesne profits. 

It will be seen from what I have stated 
that the claim was based upon the* 
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.allegation that at the date of the trans* 
iers the family property had already 
been partitioned, the mother and each 
of the sons being separately entitled to 
a third share in the whole. The question 
of legal necessity was therefore only 
material in case there had been no separ- 
ation, but such a case was not speci- 
fically pleaded. Nevertheless issues were 
framed before the hearing dealing with 
this point. The fourth and fifth issues 
were as follows : 

(4) Are the kobalas sought to be impugned 
genuine and for cousideratioii and for the bene- 
fit of the plaintiffs ? 

(5) ^ Were the kobalas in question for legal 
necessities and are they binding upon the 
plaintiffs ? 

Considerable evidence was adduced at 
4he trial upon these issues and the ques- 
tion of legal necessity was discussed in 
great detail in the judgment of both the 
Munsif, who originally tried the case 
and the District Judge before whom it 
went on appeal. 

On the 20th February 1922, after the 
evidence was closed, the plaintiffs filed 
a petition before the Munsif praying that 
they might be allowed to amend their 
plaint upon payment of the necessary 
additional Court-fee by adding to the 
relief claimed therein the following 
prayer. 

That if in the opinion of the Court the sepa- 
ration, as alleged by the plaintiffs, be not proved 
then a decree for recovery of possession of the 
an tire property with mesne profits covered by the 
kobalas, dated 27th March 1917 and 20th May 
1918, may be passed in favour of your petitioners 
or jointly in favour of your petitioners and De- 
fendant No, 6 (Subhanand Jha). 

The learned Munsif rejected the appli- 
cation on the ground that it was unfair 
to ask the defendants to meet a different 
case at the stage. Had the question of 
legal necessity nob been raised in the 
plaint, and had no issue been framed on 
the point, I consider that the learned 
Munsif's decision would have boon un- 
assailable and that it would have been 
improper to allow the amendment at 
that stage as it would involve the taking 
of evidence on a question of fact not 
raised in the pleadings or the issues. 
But having regard to the course which 
the case took it cannot be said that the 
defendants would be in any way preju- 
diced by allowing the amendment asked 
for. The question of legal necessity was 
one of the issues for trial and both 
parties bad every opportunity to produce 
evidenee, and did produce evidenue, on 


the point, and as the materials were 
before the Court to enable to decide the 
point and both Courts in fact decided 
it. 1 consider that in the particular! 
circumstances of the case, and in the 
interests of justice, the Court should 
have allowed the amendment undei 
O. 6, K. 17 of the Code of Civil Procedure 
for the purpose of determining the. real 
questions in issue between the parties.' 
We accordingly ruled 'that the plaint 
should be treated as amended in the 
manner prayed as above set out. 

The trial Court found that there had 
been no separation and that the plaintiffs 
and the Defendant No. 6, Subhanand 
Jha, were joint in estate. This finding 
was, in the absence of any amendment 
of the plaint, sufficient to dispose of the 
suit, but the learned Munsif, after stating 
that his decision might not find favour 
with a higher tribuual, proceeded to 
determine Issues 4 and 5. He found 
that the sales were genuine and for legal 
necessity and binding on the plaintiffs 
and dismissed the suit. 

From this decision the plaintiffs ap- 
pealed to the District Judge. The 
learned District Judge found that there 
had been*no separation in the family of 
the plaintiffs and the Defendant No. 6 
and that the property in suit was joint 
family property. With regard to the 
kobala of 1917 he found that out of the 
consideration of Rs. 750 a sum of Rs. 550 
was required for family necessity, but 
that no legal necessity had been proved 
in respect of the balance of Rs. 200. 
He considered that this was only a small 
portion of the consideration and held 
that the kobala should not be set aside, 
but directed that the plaintiffs should 
recover from the transferees, the defen- 
dants first party, the male plaintiffs 
half-share of this amount, viz., Rs. lOO. 

With regard to the second kobala the 
sale was made to the defendant second 
party in order to raise money to pay 
off a sum of Rs. 128 due under a mort- 
gage date/ the 1st March 1904, executed 
by Deohjbhun Jha, the father of the 
first plahitiff, and the Defendant No. 6 
whereby certain family property had 
been mortgaged. The personal debt in- 
curred by Deokisbun Jha under the 
mortgage of 1904, wes time barred in 
1918, when the kotela was executed, and 
therefore, it could not be justified on the 
ground of the antecedent debt df the 
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father. The property which was^the sub- 
ject of the mortgage had also passed out 
of the possession of the family, as it 
formed part of the property sold to the 
first party defendants under the kobala 
of 1917. The District Judge accordingly 
found that there was no necessity to pay 
the debt and the family property could 
not validly be sold for that purpose. In 
the result the appeal was allowed in 
part and the decree of the trial Court 
was varied by awarding the plaintiffs the 
sum of Rs. 100 in respect of the first sale 
and by declaring that the second sale was 
not binding on the plaintiffs and had no 
effect in so far as the half share of the 
male plaintiff was concerned. The 
learned District Judge, although he does 
not in terms say so, in fact dealt with the 
suit as if the plaint had been amended. 

From this decision the plaintiffs have 
preferred a second appeal, 1056 of 1923, 
to this Court and contend that as the 
lower appellate Court has found that 
legal necessity was not established in 
respect of the whole of the consideration 
for the first kobala it should have set 
aside the sale upon payment by the 
plaintiffs of the amount found justified by 
legal necessity, viz., Rs. 550. 

The defendants 1st party, the pur- 
chasers under the first kobala, have also 
entered a cross-objection and contend 
that on the pleading the question of legal 
necessity did not arise, the plaint not 
having been amended and that thedower 
•appellate Court was wrong in awarding 
the plaintiffs the sum of Rs. 100. 

The defendant second party the pur- 
chaser under the second kobala has also 
preferred a second appeal numbered 41 
of 1924, to this Court. He contends (1), 
that the lower appellate Court was not 
justified, in the absence of any amend- 
ment of the plaint, in considering the 
question of legal necessity and allowing 
the plaintiff’s claim on the ground of the 
•absence of legal necessity, (2) that the 
Defendant No. 6 as karta of the family 
was under a pious obligation to discharge 
bis father’s debt under the mortgage of 
1904 even though the personal debt was 
iiime-barred and (3) that the mortgage 
•debt still subsisted after the transfer of 
the mortgaged property under the first 
kobala And the liability of the joint 
iamily to discharge the debt remained 

As to the plaintiff's contedtion in Ap- 


peal No. 1056 of 1923, certain anthorities 
have been relied on to support the argu- 
ment that where a portion of the consi- 
deration for a sale of family property is 
not justified by legal necessity the sale 
should be set aside on payment to the 
transferee of that part oi the considera- 
tion which is so justified. No doubt this 
rule has been followed where a substan- 
tial portion of the consideration is not 
proved to have been necessary for the 
needs of the family. In the Deputy Com-' 
missioner of Kheri v. Kkanjan Singh (1), 
their Lordships of the Judicial Committee 
set aside a sale where out of a total con- 
sideration of Rs. 19,998 necessity ’was 
found to have existed for Rs. 7,080 only. 
In Samukh Pande v. Jagarnatk Pande 
(2), Rs. 200 out of Rs. 1,000 was found 
not to have been supported by legal neces- 
sity or antecedent debts. The learned 
Judges of the Allahabad High Court 
(Sulaiman and Mukherji, JJ.) in setting 
aside the sale in that case said : 

It is impossible to lay down any hard and fast 
rule which could apply equally to every case ; 
for every transaction has to be considered on its 
own^. merits and the Court has to come to a 
finding on the merits of every case. 

Other cases were cited where in simi- 
lar circumstances the sale was set aside, 
but in all of them the portion of the 
consideration not justified by family 
necessity or antecedent debt was sub- 
stantial. The rule, however, is not of 
universal application and in cases where 
the part of the consideration not justified 
on the ground of legal necessity is small, 
the Courts have frequently refused to set 
aside the sale, and where it is insignifi- 
cant the Courts have oven gone the 
length of upholding the sale, without 
ordering the defendant to restore to the 
plaintiff' that par& of the consideration 
not proved to have been justified by 
necessity. One of the latest cases on the 
subject is the Full Bench decision of tho 
Allahabad High Court in Lai Bahadur 
Lai V. Kamleshar Nath (3), where the 
authorities are reviewed and where the 
Court refused to set aside the sale, or 
even to order a refund, where the sum of 
Es. 259, out of a cdfisideration of R8.5,995 
was found to be unsupported by legal 
necessity. Other cases where the Court 
exercised its discretion in favour of the 

'^j“ [1907] 29 All. 381=34 J. A. A. L. f. 

232=11 C. W, N. 474 (P. C.h, / 

(2) A. I. R. 1924 All. 703=±46 AIJL 681. 

(3) A. I. R. 1925 All. 624=4t5 Alt. l88 (P.B. 
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purchaser are Felaram Boy v. Bagalanand 
Banerjee (4) ; Chattar v. Chote (5) ; L. A. 
Nilakanta Sarma v. Oanesha Iyer {&) ; 
and Medai Dalavoi Thirumalaiyappa 
Mudaliar v. Nainar Tevan (7). In fche 
lasb case oitied their Lordships of the 
Judicial Committee held that where 
Bs. 711 out of a consideration of Bs. 5,300 
was not proved to have been justified by 
legal necessity the sale was not invalid. 
It seems obvious that where it is neces- 
sary to sell property in order to discharge 
a binding legal obligation, the purchase 
price must occasionally exceed the actual 
cash requirements, and unless it appears 
that the transaction itself was an im- 
proper one or that some more advan- 
tageous arrangement could have been 
made, which is not the case here, I con- 
sider that the Courts should be slow to 
set aside a sale to a bona fide purchaser 
merely because the consideration paid is 
somewhat greater than the actual 
requirements of the joint family. More- 
over in the present case the transfer has 
remained unchallenged for a period ap- 
proaching five years and on a considera- 
tion of all the circumstances I am not 
prepared to hold that the District Judge 
acted illegally, or exercised a wrongdis- 
cretion in allowing the sale to stand on 
condition that the purchasers pay to the 
plaintiffs the sum of Rs. 100. Appeal 
No. 1056 of 1923 is accordingly dismissed 
with costs. The cross-objection of the 
defendants first party in this appeal is 
also dismissed with costs, as we consider 
that the plaint should be amended as 
prayed. 

With regard to Appeal No. 41 of 1924, 
in which the defendant second party, the 
purchaser under the second kobala is 
appellant, his first point fails as we have 
allowed the amendment. His second 
point is based upon the contention that 
the pious obligation of a son to pay his 
father's debts extends even to a time- 
barred debt. Whatever may be the duty 
[Or the powers of a Hindu widow succeed- 
ing to her husband's estate with regard 
to the payment of her husband's debts, 
when barred by limitation, the pious 
obligation of the son does not extend to 
the payment of his father's time-barred 
debts. If the debt could not have been 

(4) [1909] 14 0. W. N. 896=6 I. 0. 207, 

(5) [19X71401.0.269. 

(6) A. I. B. 1925 Mad. 469. 

(7) A. 1. B, 1922 P. 0. SOT. 


enforced against the father, were he alive, 
the son is not bound. This, however, 
does not conclude the case for it appear 
that the kobala of 1918, was executed in 
order to pay off the sum due under a. 
previous mortgage (Ex. C) executed by 
Deokishan Jha, father of Subhanand and. 
the male plaintiff, in 1904, and it is con- 
ceded that the mortgage (Ex. C) created 
a valid charge upon the family property. ' 
The learned District Judge held that, as^ 
the property charged by Ex. G had 
already been transferred to the first party 
defendants under the previous kobala of 
1917, the liability to discharge the mort- 
gage no longer rested with the plaintiffs' 
family. If this property had been sold* 
subject to the encumbrance the learned 
Judges decision might be justified on 
the ground that the liability todisebarge^ 
the encumbrance had passed away from 
the family. But under the terms of the 
kobala of 1917 (Ex. E), it appears that 
the lands comprised in that sale were 
sbld free of all encumbrances, the vendor 
undertaking to discharge any encum- 
brance, still subsisting and to indemnify 
the purchasers from any loss they might 
suffer by reason of the existence’ of such 
encumbrance. This was not creating a 
new liability, but retaining a liability 
already created and binding on the 
family in respect of the vended property. 
I must hold, therefore, that the transao* 
tion of 1918 (Ex. 1) was binding upon the 
plaintiffs and cannot be set aside. 
Appeal No. 41 of 1924, is accordingly 
allowed. The judgment and decree of 
the District Judge are set aside and the 
decree of the Munsif is restored in so far 
as it dismissed that part of the claim 
which relates to the kobala of the 20th 
May 1918. The plaintiffs will pay the 
defendant second party his costs incurred 
in this appeal and in both the lower 
Courts. 

Appeal No, 41 of 1924 allowed. 
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Da?jAND Adami, JJ. 

Kusunda jsayadi Collieries — Defen- 
dant No. 1 — ilppellant. 

V. 

Bholanath Sarhar and others — Plain- 
tiff s — Respondents. 

Appeal No. 1005 of 1923, Decided on 
8th July 1926, from the appellate deoree 
of the Dist. J., Manbhum, Sambalpur 
D/- 5th June 1923. 
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Bengal Cbu {Act 9 of i860), 8. 6^Le9$s4 of 
mining rights need not pay eess to lessor, 

A case of rent or royalty payable under a mining 
lease does not oome within Ohap. 2 which relates 
to assessment of cess on the annual value of 
lands and not to assessment on the annual net 
profits from mines, etc. A holder of mining 
rights in a mouza is liable to pay cess tfi the 
Government under Chap. 5 of the Act but At to 
the lessor. ^31, 0. 2] 

S. M. Mullick and S. N. Bose—iox Ap- 
pellant. 

S. C. Mazumdar, N, N. Sen and N. C. 
Sinha — for Bespondents. 

Das, J. — This appeal arises out of a 
suit instituted by Bholanath Sarkar, the 
respondent in this Oourt, for recovery of 
eess. The facts are these : Bholanath gave 
a mukarari lease of 100 bighas of land 
with underground rights to Haricharan 
Bose at a rent of Bs. 2,500 a year. Hari- 
eharan transferred his interest to the 
patnaiks who are Defendants Nos. 2 — 5 
in this suit. The patnaiks gave a mining 
lease to Kusunda Nayadi Coal Co., Ltd. 
and it was provided in the lease that out 
of the royalties and commissions payable 
'by the Company to the patnaiks Bs. 2,500 
should be paid direct to Bholanath 
Sarkar. Kusunda Coal Co. was Defen- 
dant No. 1 in the suit and is the appel- 
dant in this Court. 

In 1918 a suit was instituted by the 
patnaiks against Bholanath and the 
Company in substance for a declaration 
1;hat Bholanath had no right to the 
mouza and for recovery of the royalties 
paid by them to him through the Com- 
pany. A compromise was entered into 
by the parties. It was agreed that out 
of Bs. 2,500 payable by the defendant 
Company to Bholanath under the previ- 
ous arrangement on account of the annual 
Tent of Bs. 100 bighas of land Bholanath 
would get an annual rent of Bs. 800 
only and the patnaiks, who were the 
plaintiffs in that suit, would get the 
balance. It was also agreed that Bhola- 
nath would have no other right in the 
surface or under-ground of the mouza 
oxoept the right to receive Bs. 800 per 
year from the defendant Company. The 
plaintiff contends that he is entitled to 
recover cess from the defendants on the 
annual rent of Bs. 800 which is being 
paid by the defendant Company to the 
plaintiff. The learned Judge in the 
Court below has allowed the claim of the 
plaintiff and the defendant Company 
appeal this Court. 


The learned Judge has taken the view 
that on the compromise between the 
parties the defendant Company must be 
regarded as the tenants of Bholanath and 
that as such they are bound to pay his 
cess recoverable under Chap. 2. Now it 
is to be observed that the defendant 
Company is in possession of certain 
mining rights in the mouza. What is 
being paid to the plaintiff by the defen- 
dant Company is rent or royalty in res- 
pect of such mining rights and the ques- 
tion arises whether Chap. 2 of the Cess 
Act is at all applicable to a case of this 
nature. S. 6 of the Cess Act provides 
that the road-cess and the public works 
cess shall be assessed on the annual value 
of lands and on the annual net profits 
from mines, quarries, tramways, railways 
and other immovable property ascer- 
tained respectively as in this Act pres- 
cribed. Annual value of land is defined 
in the Act to mean 

the total rent which is payable, or if no rent 
is actually payable, would, on a reasonable 
assessment, be payable during the year by all 
the cultivating raiyats of such land, estate or 
tenure, or by other persons in the actual use and 
occupation thereof. 

It is obvious to my mind that a case 
of rent or royalty payable under a mining 
lease does not come within Chap. 2 
which relates to assessment of cess on 
the annual value of lands and not to 
assessment on the annual net profits from 
mines, etc. If this be so, it id clear that 
the plaintiff cannot recover any cess from 
the defendant under Chap. 2 of the Act. 
The Defendant Company is no doubt 
liable to pay cess to the Government 
under Chap. 5 of the Act and as a matter 
of fact it is paying cess to the Govern- 
ment under Chap. 5. The plaintiff is 
obviously not entitled to ask the defen- 
dant Company to contribute towards the 
cess payable by him to the Government 
on his profits, 

I would allow the appeal, set aside the 
judgment and the decree passed by the 
Court below and dismiss the plaintiff’s, 
suits with costs throughout. 

AdAmi, J. — I agree. 

Appeal allowed. 
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Bucknill, J. 

Chota Lal Sahu — PlaintifT — Petitioner, 

V. 

Gumani Chaudhury — Defendant — Op- 
posite Party. 

Civil Bevision Ko. 151 of 1925, Deci- 
ded on 24th June 1925, against the 
judgment of the Mupsif, Darbhanga, D/- 
25th February 1925. 

Pro-note — Loan transaction and 'pro-note covr 
temporaneous — Suit based on pro-note tohich 
cannot be proved fails. 

Where the loan transaction and the promis- 
sory note constitute one and the same transac- 
tion and were actually contemporaneous, and 
the suit was based upon the promissory note 
alone and there was no suggestion that it was 
maintainable without the promissory ■ note or 
that it was a case founded upon a claim merely 
for money lent : Held : that if the pro-note 
cannot be proved, the suit fails : 9 M. L, T, 
281, Foil [P 432 C 2] 

8* S, Bose for Murari Prasad — for 
Petitioner. 

S. K. Milter — for Opposite Party. 

Judgment. — This is an application 
in civil revisional jurisdiction. The 
application is made under the following 
circumstances : The appellant was a 
plaintiff in a suit, which he brought on 
a promissory note to recover from the 
defendant a small sum of money. The 
suit came before the Munsif of Darbhanga 
sitting as a Small Cause Court Judge ; 
and when the plaintiff’ endeavoured to 
prove his case by the production of this 
promissory note, it was found that the 
promissory note was not stamped and 
could not bo received in evidence. No 
other argument or matter appears to 
have been addressed to the Munsif (so 
far as we can ascertain from the record) 
and the Munsif held on the 25th Febru- 
ary 1925 that as the plaintiff had failed 
to prove his promissory note upon which 
he had brought his suit the plaintiff's 
suit must fail and must accordingly be 
dismissed with costs. 

Now, the matter has oome before me 
in revision and the suggestion is that 
the suit might have been maintainable 
as tor one simple money lent. It is 
perfectly clear frcm the plaint in the 
suit and from the plaintiff's own petition 
to this Court that the loan transaction 
and the promissory note constituted one 
and the same transaction and we|re 
aotually contemporaneous* It is also 


perfectly clear that the suit was based 
upon the promissory note alone and upon 
no suggestion that it was maintainable 
without the promissory note or that it 
was a case founded upon a claim merely 
for money lent. If the suit is founded 
on a® instrument and that instrument 
cannot be proved it appears to me that 
it is clear that the suit fails. The 
learned counsel who has appeared for 
the respondent here has drawn my 
attention to a case which appears to be 
strongly in point : Chinnappa Pillai v. 
M. B, Muthuraman Ghettiar (1). 

In that case, which was decided by 
Benson and Sundara Aiyar, JJ., it was 
clearly laid down there that where a 
loan and the execution of a promissory 
note are contemporaneous and constitute 
one transaction, a suit based on the 
original consideration, if the promissory 
note is inadmissible for insufficiency of 
stamp, is not maintainable. This would 
tend to show that in the present case 
if the execution of the promissory note 
and the loan transaction were, as indeed 
is admitted, contemporaneous and as 
appears to be clearly the case one 
transaction, it would have been impossi- 
ble for the plaintiff to have attempted 
to submerge his promissory note and to 
bring a claim solely upon the considera- 
tion of money lent. For this reason I 
am satisfied that, as the plaintiff founded 
and brought his suit on his promissory 
note, and as he failed to prove it, his 
case was rightly declared to fail and in 
consequence that the Munsif was right 
in dismissing his case. 

I do not, therefore, see that it is 
possible for me to interfere in this matter 
in revision, and the application is dis- 
missed with costs. 

Application dismissed. 


(1) [1911] 9 M.L.T. 281=10 UQ. 
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3Ek>SS AND KUiiWANT SAHAY, JJ. 
Rafwan Accused Appellant. 

V. 

King*Efnp6voT — Respondent. 

Criminal Appeal No. 25 of 1926, De* 
ci^ed on 23rd March 1926, from, a deci- 
sion of the J., Purnea, DZ-lsb Febru- 
1926. 

(a) Penal Code, S. 91— Right of private defence 
of property — Onu% Is on accused to prove their 
o^enerMp of property. 

Where a plea of private defence of property is 
raised, th^ burden of proving that the property 
belonged to them, is on the accused. [P 4^4, C 1] 
(b) Penal Code, S> 100— Right of private de- 
fe^nce arises only when there is no recourse for 
safety — Accused must not be the creator of neces- 
sity for self-defence — No right of self-defence 
^Bists when both parties are determined to vindi- 
cate their rights by show of criminal force. 

Before a person can avail himself of the de- 
fence, that he used a weapon in defence of his 
liie| he must satisfy the Court that that defence 
was necessary, that he did all he could to avoid 
it and that it was necessary to protect his own 
life or to protect himself from such serious 
WMily harm as .would give him a reasonable 
apprehension that his life was in immediate 
danger. A man cannot, in any case, justify 
killing another by pretence of necessity unless 
he were wholly without fault in bringing that 
necessity upon hiuiself. When a body of men 
are determined to vindicate their rights, or sup- 
posed rights, by unlawful force, and when they 
engage in a fight with men who on the other 
hand are equally determined to vindicate by 
unlawful force their rights or supposed rights, 
no question of self-defence arises. [P-436, C l,2j 

Manuht Md, Yunus, S, P. Varma and 
Bhagwat Prasad — for Appellants. 

H. L, Nandkeolyar — for the Grown. 

Ross, J. — This case had an unfortu- 
nate course, largely the result of an 
order passed by the District Magistrate 
of Purnea directing the Public Prosecu- 
tor to appear on behalf of the Govern- 
ment before the committing Magistrate 
and that his fees should be paid by the 
parties and he should receive instruc- 
tions from the Court Inspector. This 
order is to be deprecated. It has re- 
sulted in a trial in which forty-seven 
witnesses were examined for the pro- 
secution and which lasted for thirty-six 
days. Day after day the prosecution 
presented to the Court evidence which 
was false, evidence which has been re- 
jeeted by the assessors and the Sessions 
Jndge^ and whioh the leamed^^^ Assistant 
Government Advocate has not attempted 
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to support here. The case which tm 
trial Court found to be proved and whioh 
rests on a first information given by 
Lodhi chaukidar, is supported by the 
evidence of a dafadar and three ohauki- 
dars only. It differ fitom the ofiicial 
case of the prosecution in ev^ry respect 
and there can be no question that this 
trial has involved a great waste of public 
time and money. 

The three appellants have been sen- 
tenced to three years* rigorous imprison- 
ment iindeir S. 304 read with S. 149 of 
the Indian Penal Code and to concur- 
rent terms of one year under each of the 
sections 148 and 324. I do not propose 
to discuss the case upon which the pro- 
secution relied and whioh has been found 
to be false. I shall confine myself to 
the case upon which the appellants 
have been convicted. The occurrence 
took place at 7. 30 A. M. on the 22nd of 
May 1925. Information was given at the 
police station, six miles distant, at 
9. 30 A.M. on the same day by Lodhi oha- 
ukidar to the effect that in the morning 
at about 6 A. M. two or three Muhamma- 
dans whom Gour Babu zamitidar's mem 
had brought from Bengal for cutting lae 
and forty or forty-two peons on behalf 
of Gour Babu were getting lac gathered. 
At about 7 A, M. twenty or twenty-five 
peons on behalf of Muhammad Bakhsh 
Ohowdhry, zamindar, came from the 
direction of Manshahi Kothi armed with 
lathis, spears and axes. The peons of 
Gour Babu were similarly armed. Durga 
Singh, the jamadar of Ohowdhry, said te 
Mahadeo^ Singh, the jamadar of Gour 
Babu : “ Why do you out lac.” On 
this Mahadeo Singh said : “The banker 
belongs to my master Gour Babu, I will 
cut the lac*’. When this talk was going 
on, Durga Singh was trying to appease 
them saying that there is no need, of 
quarrelling, give up gathering lac, the 
landlords will settle among themselves. In 
the meantime three peons of Gour Babu 
began to shout Beat beat** and came 
forward jumping and the peons of both 
sides closed and began to use lathis, axes, 
and spears. The dafadar and three 
ohaukidars tried to stop the fights but 
without success. When a peon of Gour 
Babu fell, the mob dispersed and a man 
was found to be dead. This was Misri 
Gope, and later it was found that 
Mahadeo Singh had also been killed. 
There was some discussion about ttib 
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side to wbioh Misi^i Oope belonged. The 
question is immaterial, but, in my 
opinion, the fyidenoe that he was a 
peon of 0ofir Babu ought to be 
believed. . only reason for doubting 
it is tbek M ene was able « to identify 
the rnttn^limt as the peons were ool* 
trcm outlying villages, there 
was necessarily suspicious in 

this. 

The accused were charged under S. 302 
read with S. 149, the common object of 
the unlawful assembly being to beat the 
men of Oour Babu. There was also a 
charge under S. 148 and minor charges 
against the individual accused under 
S. 324. The defence was that the lac of 
mauza Narainpur had been settled on 
behalf of Ohowdhry Sahib with Sheikh 
Kalu ; and on the day of the occurrence 
peons of Gour Babu were getting this 
lac out without any right or possession 
and that a riot occurred in which Gour 
Babu's men were the aggressors. It thus 
appears that the appellants raised a plea 
of private defence both of property and 
of person, and that is the defence that 
has been urged in this Court. There was 
also a general argument on behalf of the 
appellants that the common object of 
a»8^ulting the peons of Gour Babu al* 
l^ged by the prosecution arose out of a 
dispute over the cutting of trees, that this 
was the case which the prosecution put 
forward as true and which the accused 
were called upon to meet, and that when 
that case broke down, the prosecution 
were not entitled to substitute what was 
really a different intention, though in- 
cluded within the same words, of as- 
saulting the peons of Gour Babu over a 
dispute about lac. In my opinion there is 
no substance in this argument. The 
whole case was presented against the ac- 
cused — both the allegation about the tree 
cutting and its sequel and the allegation 
about the lac cutting and its sequel. 
There was np embarrassment or prejudice 
to the accused as is shown by their writ- 
ten defence ; and the fact that they were 
able, to destroy the case for the prosecu- 
tion about the tree cutting is no reason 
toir! Aoq.nitting them of rioting in con- 
nexioh with the lac cutting. 

On the ^l^ j^^ivate defence of pro- 
perty, the T)ura©n of proof is pn theac- 
onsed. If they assert that they injured 
thd de(Msdd in the defence b1" their pro- 
perty, tney must show that it was their ; 


property. Learned, couns^ relied pn the 
finding of the Sessions Judge that It was 
not proved that either side had peaceful 
possession ; but this is a finding which 
is fatal to the defence. It was also 
argued that the defence on the question 
of possession of the lac had been pre* 
judiced by the fact that the prosecution 
had set up as their substantive case an 
occurrende arising out of tree cutting, 
and that the cutting of lac was only a 
subsidiary element. But the evidence 
was there and there was no question of 
prejudice. The accused had ample notice 
(as their written statement shows) and 
if they had any proof of possession of 
the lac they ought to have given it. 
Learned counsel admitted that the proof 
of possession on behalf of the defepoe 
was meagre, and on the evidence it must 
be held that the possession of the party 
of the accused has not been proved. 
(His Lordship then discussed the evi- 
dence on the point of possession and 
proceeded). All that can be concluded 
from the evidence is that rival claims 
were being made by Gour Chandra Boy 
and the tenants, who were in league with 
him, on one side, through their lessee 
Haro, and by Ohowdhry Muhammad Bux, 
the proprietor of the village, on the other 
side, through his lessee Kalu. But it is 
not proved that Kalu was in possession 
or that the accused were defending his 
property. The plea of private defence of 
property therefore fails. 

I now turn to the plea of defence of 
person. It was strongly contended on 
behalf of the appellants that the pro- 
secution evidence, from the first informa- 
tion onwards, proves that the accused 
had the right of private defence of person 
and that this is clear when the sequence 
of events is closely examined. The 
learned Assistant Government Advocate 
contended that the evidence of the 
dafadar and the chaukidars is partial to 
the accused because these witnesses are 
tenants of Ohowdhry. I have considered 
the evidence of these witnesses at the 
different stages at which it was given , 
and, in my opinion, it is fairly consistent 
throughout and makes the sequence of 
events sufficiently plain. I have already 
given the substance of the first informa- 
tion, and from that document it would 
appear that the sequence of events 
was this lac cutting was going on from 
about 6 A.H. At 7 A.H. Ohowdb^’s men 
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4 >ame armed from the direotion of the 
•faotorj^. Some of the rtien of Gour Baha 
'Went near the door of Phuhi Khan and 
some hid themselves in the jungle. Then 
t latere was a conversation between the 
leaderSt Durga Singh, the jamadar of 
Ghowdhry, and Mahadeo Singh, the 
•jamadar of Gour Babu, in which Durga 
Singh took up a pacific attitude, but the 
•persons of Gour Babu shouted ‘ Beat, 
beat" and then a oonfiiot ensued. In 
his statement before the committing 
magistrate iLodhi made a few additions 
to his statement. He then said that he 
asked Ohowdhry's men not to riot. He 
also said that Ohowdhry's men rushed 
towards Gour Babu’s men. That ap* 
patently was before the conversation 
between the leaders. With regard to 
lihe conversation he then stated that he 
•did not hear what was said. Then he 
aidded that Rupan Singh, peon of Gour 
Babu, was beaten and thereafter there 
was intervention by the ohaukidars and 
dafadar after which both sides dispersed. 
Then Debi Singh taunted Gour Babu’s 
•vnen and the riot ensued. Some parts of 
•this statement are apparently untrue in 
points that bear against tbe defence, 
••espeoially, that Chowdhry'a men rushed 
towards Gour Babu’s men at an early 
stage and that Rupan Singh was beaten. 
Tn the Sessions Court he returned to his 
original statement, giving slightly fuller 
•details. Thus after the talk between the 
leaders he says that half an hour elapsed 
before the dafadar came. He changes 
his statement with regard to Rupan 
'Singh and says that he with others 
shouted Maro." He speaks of the in- 
tervention of the ohaukidars and dafadar 
and the incitement by Debi Singh. 
Behari'is a more common place witness. 
He agrees with Lodhi about the arrival 
of the two parties and then he was sent 
to fetch the dafadar. On his return he 
eays that the men of Gour Babu abused 
the men of Chowdhry S'* hib and began 
to fight them. This was before the com- 
mitting Magistrate. He amplifies this 
'Statement in the Court of Sessions and 
8 ays that Gour Babu's men raised the 
alarm Mar, mar" and the ohaukidars 
and dafadar entreated Gour Babu’s men 
not to commit rioting, but they did not 
listen. He also adds that Debi Singh 
instigated and that Mahadeo Singh struck 
*thQ first blow. The evidence of Jalil 
dafadar is to the same effect and his 


statement has not varied. He also 
speaks about the. intervention of the 
ohaukidars and himself and the with- 
drawal of both sides thereafter and the 
^stigation by Debi Singb. 

The argument on behalf of the appel- 
lants based on this evidence is that the 
appellants did not fight until they were 
compelled to, that they adopted a paef* 
fio attitude, that Gour Babu’s men were 
the first to attack, and that they acted 
in .self-defence. The learned Assistant 
Government Advocate on the other hand 
in his very able argument contended, and 
I think rightly, that this is not a case 
of the private defence of person at all. 
Both parties went out armed on account 
of the dispute about the right to out lac. 
Apparently the peons of Gour Babu had 
been collecting for some days though 
they may not have arrived on the scene till 
the morning of the 22nd, the ohaukidar 
says that they had not arrived the previ- 
ous evening, and the twenty or thirty 
men who were on the side of Chowdhry 
were not colleoted in a moment either. 
There was therefore ample time to h^v© 
recourse to the authorities, the police 
station being only six miles ^ietantr and 
it was the clear duty of Muhanimad 
Bukhsh Chowdhry when he heard that 
armed peons were being collected on 
behalf of (iour Ohand ra Roy, to inform 
the authorities instead of raising an 
armed force on his own account. 

Homloide upon ohanoe medley (or ohaude 
mellee) borders very nearly upon manslaughter 
and in fact and experience, the boundaries in 
some instances are scarcely perceivable, though 

in consideration of law they have been fixed 

In all oases of homicide excusable by selt*de- 
fence, it must be taken that the attack was 
made upon a sudden oocasion, and not premedi- 
tated or with malice ; and from the dootrine* 
which has been above laid down, it appears that 
the law requires that the parson who kills an- 
other in his own defence should have retreated 
as far as he conveniently or safely could to 
avoid the violence of the assault before he 
turned upon his assailant ; and that not flcti- 
tiously, or in order to watoh his opportunity but 
from a real tenderness of shedding his brother’s 
blood... The party assaulted must therefore flee, 
as far as he conveniently can, either until pre- 
vented by reason of some wall, ditch or other 
impediment or as far as the fierceness of tbe 
assault will permit him ; for it may be so fierce 
as not to allow him to yield a step without 
manifest danger of his life or great bodily harm, 
and then, in his defence he may kill his 
gallant instantly. Before a person can avail 
himself of the defence, that he used a Iff 

d^enoe of his life, he must satisfy the jury that 
that defence was necessaiv ; tiiaii he 
did all he could to avoid it and that itiwa^ 
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aaoeiBftry to protect hig own life or to protect 
himself from saoh serious bodily higrtn ns would 
giye him a reasonable apprehension that hU life 
was in immediate danger. If he used the weapon 
having no other means of resistance and no 
means of escape, in saoh case, if he retreated as 
far-as ha could, he would be justified : (Russel 
on Grimes, Eight Edition, pages 769-770). 

And it may be further observed that a man 
cannot, in any case, justify killing another by 
prdinioe of necessity unless he were wholly 
without fault in bringing that necessity upon 
himaolf, Ibid, page 777. 

SblS sUUttiSnt ot the law ia baaed 
upon authority [1 Hale, 440, 441, 481, 
498, B. V. SmM (l)] which is as 
valid in India as in England. Now 
the accused in this case had no notion 
of retreating, They actually advanced 
te meet the attack. Thera can be no 
doubt that this was a free fight for which 
both sides had come prepared. In Queeu 
V. Jeolal (2) it was said : 


determined to vindicate by unlawful force theii 
rights or supposed rights, no question of self- 
defdQca arise^ Neither side is trying to proteof 
Itself but each slds is trying to get the better 
of the other. 


Taera oao ba no doabt in tha preaentr 
oasa tb»t if Ohowdhry’g man had wantedit 
togaUway from thafighfc, they oonld have* 
done 80 . The evidenoa Of tha ohaukidar 
mikes it clear that after the leaders had 
had thair disonssion both parties con- 
tinned to stand their ground for a con- 
siderable time and it was in these oir- 
oamstanoas that the fight took place. 
No right of private defenoa, therefore, 
arose, and, in my opinion, the appellants 
ware rightly ooavioted. The appeal must- 
ba dismissed and the appellants will 
surrender to their bail to undergo their 
sentenoes. 


Kulwant Sfthay, J.— I agree. 


In such a case there could be no private de- 
fence either to one side or the other. Both sides 
were evidently aware of what was likely to hap- 
pen, for they both turned out in force and were 
armed with deadly weapons. 

In KcUee Vi Baparee (3), where the 
appellants had been oonoerped in an 
affray in which a man was killed, their 
Lordships observed as follows : 

There is good reason to believe that on both 
sides there was irritation and also determina- 
tion to resort to force to support the rights and 
wishes of the parties ; and the Judge expressly 
says that it appears from the evidence (and it 
must be taken therefore that he believes it in 
that respect) that there had been preparation on 
both sides for an armed encounter. 

Iti was held that under these oiroum- 
stanoes it made no difference who was 
the attacking party where both parties 
were armed and prepared for battle. The 
leading case is Kabiruddin v. Emperor 
(4) where it was laid down that accord- 
ing to the Penal Code no right of pri- 
vate defence arises in oiroumstanoes such 
as those of that case when both parties 
armed themselves for a fight to enforce 
their right or supposed right and deli- 
berately engaged in very large numbers 
in . a pitched battle. And in Queen- 
Empress v. Prag Dat (5) the opinion 
of Sir John Edge was quoted with ap- 
proval r 

That when a body of men are determined to 
vindicate their rights, or supposed rights, by 
unlawful force, and when they engage in a fight 
with men who on the other hand are equally 

I [1887] 8 o;xprm "■ 

[1867] 7 W. R. Or. 84. 

[187811 0. L. B. 621. 

[1908] 36 Oal. 868 12 0. W. N. 384 = 

O.L. J. 889. 

\8) (18981 20 All. 469=(1898) A. W. NuUT;' 


Appeal dismissed,. 


A. I. R. 1926 Patna 436 

Adami J. 

Hargobind Singh — Plainbiff -—Appal 
lant. 

V. 

Kishundeyal Gope — Defendant — Res- 
pondent. 

Appeal No. 118 of 1923,. Decided on 
IGfch April 1926, from the . appellate 
decree of the Offg. Sub-J., Pafcna, D/- 9th 
Dacatnbar 1922. 

(a) Bengal Tenancy Act, 8. ll-SiUt for rent-^ 
Bhault rent — Tenants removing crops before 
appraisement— Landlord is entitled to claim rent 
on the basts of best crops In the neighbourhood on 
similar lands. 

It is true that, where a plaintlfi claims a 
certain amount of rent in cash and the defendant 
admits a lesser amount, unless the plaintiff can 
give good proof of the larger amount baing 
payable, the suit will ba decreed on the defen- 
dant's admission. But a different situation 
arises in the case of a claim, for Bhauli rent. If 
tenants cut and take away crop before it can be 
appraised or do not attend at the appraisement, 
under 8. 71 (4), Bengal Tenancy Act, presump- 
tion arises against them and the landlord is 
entitled to the full measure of the crop as of the 
best crop in the neighbourhood of a similar 
character to that harvest : 62 I, C, 267, Bel, on,. 

[P 437, 0 2] 

{b) Evidence Act, 8s, 74 and 85^rop cutting 
report of Deputy OdUector under 8 , 40, Bengal 
Tenancy Act, is public dgcument and aimiss^le 
to quantity of crops cut— Bengal Tenancy 


J The crop cutting report of the Deputy Colleotor 
(made under a 40, Bengal Tenancy Aot, should 
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be oonfildered a public dooumeut and is e'^idenue i 
of the amount of crops produced by the land. I 
4 Oal. on. ' [P 488 0 1]* 

Sarju Prasad and N. 2?op— for 
Appellant. 

N. N. Sinha — for Roapondent, 

Judgment. — The plaintiff in the suit 
is appelient here. He sued for recovery 
•of arrears of produce rent for the years 
1325 to 1328 he being the landlord of the 
16 annas share. He claimed a half share 
of the paddy crop for the years in suit, 
1325 to 1328, at the rate of 18 to 22 
maunds per bigha and in respect of 
khesari ao the rate of 8 to 12 maunds per 
bigha. The defendant pleaded payment 
and asserted that the produce of the paddy 
lands, wa^ only 2i to 4 maunds per 
bigha and that there was no khesari 
grown on the lands. The plea of pay- 
ment was disbelieved by both the Courts 
to prove the produce. The plaintiff 
produced some appraisement khesras said 
to have been drawn up by his own man, 
also the report of a crop cutting experi- 
ment made by a Deputy Collector, who 
made the crop-cutting experiment in the 
course of a case under S. 40 of the Bengal 
Tenancy Act respecting this same land. 
He held that a copy of the report was a 
copy of a public document and was 
admissible in evidence. The Munsif also 
found that both paddy and khesari were 
grown on the land, and he gave reasons 
for finding that khesari was grown. The 
defendant admitted that where the lands 
are irrigated by a canal, rabi crops are 
grown, and he found that the lands in 
suit are irrigated by a canal. The learned 
Munsif refused to place any reliance on 
4ihe appraisement khesras prodaced by 
the plaintiff as ho doubted their genuine- 
ness. He gave the plaintiff a decree for 
two-thirds of the amount claimed for the 
paddy and khesari. 

. On. appeal the learned Subordinate 
Judge, while agreeing that the payment 
by the defendant was not proved, held 
that there was no good evidence to support 
the plaintiff ’s claim as to the amount of 
paddy grown. He held that the crop- 
cutting report was not admissible in 
evidence not being a copy of a public 
document, and he found that the witness 
brought to prove the plaintiff's appraise- 
ment khesras was altogether unreliable. 
He held, therefore, that the plaintiff 
baving failed to produce any satisfactory 
evidenoe to prove' the amount of his 
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claim, the suit would have to be decreed 
at the amount of paddy per bigha admit- 
ted by the defendant. He disallowed 
the plaintiff's claim for khesari altogether 
on the ground. I suppose, that the plain- 
tiff had no sufficient evidence and the 
defendant denied that khesari was grown. 
It is true that, where a plaintiff claims 
a certain amount of rent in cash and the 
defendant admits a lesser amount, unless 
the plaintiff can give good proof of the 
larger amount being payable, the suit 
will be decreed on the defendant's 
admission. But a different situatioD 
arises in the case of a claim for bhauli 
rent. If tenants out and taka away crop 
before it can be appraised or do not attend 
at the appraisement, it is impossible for 
the landlord to give any. certainty of 
the amount of crop produced on the land, 
and even if he sends his own man* to 
make an appraisement, the kbesra drawn 
up by his own man is given little credence 
by the Court because it is a document 
drawn up by the plaintiff himself. 

In the case of Balak Mahton v. Mathura 
Ram Dubey (l), sub-S. 4 of 8, 71 of the 
Bengal Tenancy Act was referred to. 
That sub-section runs as follows : 

If the tenant removes any portion of th® 
produce at suoh a time or in euoh a manner as 
to prevent ,the due appraisement or division 
thereof at the proper time, that produce shall 
be deemed to have been as full as the fullest crop 
of the same description appraised in the neighbour- 
hood on similar land for that harvest. 

And the learned Judges in the case I 
have mentioned remarked that this sub- 
section seems to contemplate that where 
tenants do remove a crop without having 
the same properly appraised the presump- 
tion arises against them and the landlord 
is entitled to the full measure of the 
crop as of the best crop in the neighbour- 
hood of a similar character to that 
harvest. 

In the present case the tenant defen- 
dant had taken away the crop and gave 
no opportunity for an aPP^^isement and 
I db nob think that he c^m be allowed bo 
derive profit from the fact that the land- 
lord had no opportunity of finding out 
what the produce really was. The land- 
lord did produce a crop-cubbing report of 
lands close to the lands in suit and that 
report was drawn by a Deputy Collector 
acting in his official duty under 8* 4^ of 
the Bengal Tenancy Act. A qu^tion 
; has been raised in the case wbetfaec that 

(1) [1919] 62 I. 0. 267. 


Habgobiot KiSHtrliDBXAi:. (Adami, J.) 
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report is a public dooument which would 
be admissible in this case. Accordiog to 
the case of Taru Patur v. Abinash Chuti” 
der Dutt (2), the report would seem to be 
a public documeui. In that case it was 
held that a Jamabandi prepared by a 
Deputy Collector while engaged in the 
settlement of land under Begulation VII 
of 1822, id a public document within the 
meaning of S. 74 of the Evidence Act. 
That case has been considered in several 
cases since, but where the finding has 
been differed from, it has been differed 
from on the ground that in the oases 
where it was differed from, the document 
had been prepared by a Government 
official performing the duties for Govetn- 
ment as landlord. 

In my mind the report of the Deputy 
Collector made in the case under S. 40 
should be considered a public document 
and the evidence of the amount produced 
by the land should be admitted, and the 
decision of the suit with regard to the 
paddy produce should be based on that 
crop-cutting report as it was by the 
learned Munsif. 

As to khesari. the learned Subordinate 
Judge gives no reason why he disallows 
the claim. The learned Munsif found 
definitely that khesari was produced and 
if the Subordinate Judge wished to reverse 
that finding he was bound to give 
reasons. The reasons given by the learned 
Munsif are good and cogent reasons, and 
in this point too, the learned Subordinate 
Judge was mistaken. 

I set aside the decree of the lower 
appellate Court and restore the decree 
passed by the Munsif. 

The appellant will get his costs in 
both Courts. 

Appeal allo wed. 

(2) [1879] 4 Oal. 79. 


* A. 1. R. 1926 Patna 438 

Ross AND Kulwant Sahay, JJ. 

Chairman^ District Boards Monghyr — 
Appellant. 

V. 

SiCeodutt Singh — Respondent. 

Appeal Ko. 184 of 1925, Deofded on 
19th April 1926, from the Original Order 
of the Diat. J.. Saran, D- 16th March 
1925. 


Provincial Insolvency Act (1920), 5. 2 (1) (d> 
— Hindu joint /amtly — Father adjudged in sol* 
vent^Sons* shares are liable to be sold by Off I eUU 
Beceiver to pay off debts not incurred for^ im* 
moral purpose — Hindu Lav)-'’-Joint family. 

Where in the case of a Hindu joint fam iiy 
the father is adjudged an insolvent, even tha 
sons’ shares vest in the Official Beceiver and ha 
oan dispose of the same to pay the debts of tho 
father unless they are incurred for immoral 
purpose; and the pious obligation of the sonsi 
will prevent them from contending that their* 
shares are not liable to be sold : A, J. B, 1925' 
Patna 127 ; A, I. B. 1924. P. C. 60 (P.O.); A. L 
1923 LaK 1 (P. P.) Foil. [P. 439, C. 1. 2], 

Harnarayan Prasad — for Appellant. 

Samhhu Saran and Bankey Behari 
Sahay — for Respondent. 

Ross, J. — In 1918 Sheodutt Singh filed) 
a petition in insolvency, and on the 7th 
January 1919, a receiver was appointed 
to take charge of his property. On the 
7th September 1921, the wife of the» 
insolvent, on behalf of her minor 
children, filed a petition claiming that 
three-fourths of the properties should be* 
exempted from liability. The District 
Judge referred the matter to the re- 
ceiver ; and accepting his report, ex- 
onerated the share of the minor ohildreiii 
from sale. 

The matter came before the Highi 
Court, and the case was remanded ia 
order that the District Judge should 
deal with the question himself. .Thd^ 
District Judge has now given his decision - 
and, overruling the objection of one of 
the creditors, the Chairman of the< 
District Board of Monghyr, bo haa. 
accepted the evidence on behalf of the 
minors that Sheodutt Singh was a maik 
of immoral habits and has held thai^ 
there is nothing to show that there 
was any enquiry regarding the neces- 
sity for the loan ; and that it had not^ 
been established that thq loan wae 
raised for the benefit otc the minors.. 
He has consequently directed that three* 
fourths share of the property, being the 
share of the three minor sons of the^ 
insolvent, should be exempted from sale. 
The Chairman of the District Board of 
Monghyr has appealed against this- 
decision ; and it is contended on his. 
behalf that as it is the pious duty of the 
SODS to pay their father's debt the whole 
of the estate is assets in the hands of 
the receiver. It is further contended 
there is no evidenoe of the immorality 
of the debt in question in this case ; that- 
a general charge of immorality is not 
sufficient ; and that there must be some** 
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ftbi&g to oonnoot the immorality of the 
de^or with the debt. 

The debt is a deoree for money ob- 
tained by the District Board against 
Sheodntt Singh. There is nothing to 
*Bhow what the nature of the debt was. 

The learned advocate for the respon- 
dents relies upon the definition of ** pro- 
perty contained in S. 2 (l) (d) of the 
Provincial Insolvency • Act : 

“ Property ** includes any property over which 
er the profits of which any person has the dis- 
posing power which he may exercise for his own 
benefit ; 

and he contends that ^although a Mitak- 
sbara father can dispose of the property 
of the family for necessity or for antece- 
dent debt, his powers extend no 
further ; and as there is nothing to show 
in the present case that the debt had 
been contracted for family necessity or 
to pay off au antecedent debt, the family 
property is not liable. It is pointed out 
that the decision in Amolak Chand v. 
Mansukh Bai Mangal Lai {l) upon which 
the appellant relied, was a decision in 
a case of antecedent debt. Now there 
is no doubt that the District Board 
could have executed their decree against 
the family property : Brij Narain v. 
Mangal Prasad (2), where it was laid 
down by the Judicial Committee that 
if the managing coparcener is the father 
and the reversioners are his sons, he may, 
by incurring debt, so long as it is not 
for an immoral purpose, lay the estate 
open to be taken in execution proceed- 
ings upon a decree for payment of that 
debt. The principle underlying this rule 
is thus stated in that decision : 

Then there comes in the further doctrine 
that the debt has been contracted by the father, 
and the pious obligation incumbent on the son 
to see his father’s debts paid prevents him from 
asserting that the family estate, so far as his 
interest is concerned, is not liable to purge that 
debt. It my become liable by being taken in 
execution oh the back of a deoree obtained 
against the father, or it may become liable by 
being mortgaged by the father to pay the debt 
for which otherwise deoree might be taken and 
execution be sought. 

If their pious duty prevents the sons 
[from ^rting that the family estate is 
[hot liable ^ to be taken in execution, I 
lilo not see in prinoiple how the sons can 
dispute the right of the receiver in insol- 
vehoy to sell the property in order to 
liquidate the father’s debt. If the debt 
yfts rpopverable by execution before 

(1) A« X# B. mt Patna Pat. 867. 

(2) A. I. B. 1924 P. 0. 60^:46 All. 96. 


insolvency it is not easy to see why the 
creditor should be deprived of his relief 
merely because the estAe has vested in 
the receiver. And it has been so held 
by the Full Bench of the Lahore High 
Court in Bihari Lai Jamna Das v. Sat 
Narain (8), where the learned Ohief 
Justice said : 

It has, however, been repeatedly held ..... 
that joint family property can be attached and 
sold in execution of a deoree for money passed 
against the father, and that the sale affects the 
interest of the son as well as that of the father, 
and in principle I see no real difference between 
an individual creditor realizing his debt from- the 
coparcenary property and an official assignee 
who represents the general body of the oredi* 
tors, seizing it for the satisfaction of their debta^ 

It has not been proved that this debt 
was incurred tor immoral purposes ; and 
there is in my opinion no obstacle to the 
sale of the family property by the 
receiver in order that the debt may be 
discharged. 

It was further contended on behalf of 
the respondents that the ease was re* 
manded by the High Court [Sant Prasad 
Singh v. Sheodutt Singh (4)] for a dwi- 
sion on the allegations in the petition 
filed on behalf of the minors and that 
the District Judge has oome to a deci- 
sion on these allegations and has found 
that the debt was not contracted for the 
benefit of the family ; and that conse- 
quently the position taken up by the 
minors has been established ; and it 
must be taken, under the decision of the 
High Court, that nothing has vested In 
the receiver. But the legal consequences 
of the findings of the D'lstriot Judge 
cannot be taken to have been determined 
before these findings bad been arrived 
at ; and, moreover, the view of the law 
expressed in Sant Prasad Singh V. Sh^o* 
dutt Singh (4), which rested on the 
decision in Sahu Bam Chandra* s case 
(6) has been held to require reconsi- 
deration in view of the later decision 
of the Judicial Committee which has 
been referred to above: vide Amolak 
Chand v. Masukh Bai (l). It follows 
that this appeal must be allowed and 
the order of the District Judge exeffip- 
ting three-fourths of the property from 
sale must be set aside. There will be 
no orders as to costs. 

Kulwant Sahajr. J.— I agree. 
Appeal allowed. 

(5) A. I. B. 820 (F. B.>. 

(4) A. I. B. 1924 Patna 2ee=s2 Pat. 794. 

(6) [1917] 89 AU. 487=:80 LC. 280=44 LA. 126 

(P. C./. 
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Boss AND KuJiWant Sahay, JJ. 
Bigna Ktmhaf $knd Accused — 

Appellants. 

V. 

King-Emperor—OppoBite Party — Ees* 
pendent. 

Criminal Appeal No. 199 of 1925, Deci- 
ded on 24th February 1926, from an 
order of the Judl. Oommr., Ohota Nagpur, 
Dh 27th October 1925. 

<a) Criminal P. C., 8, Subject to the pro- 

visions of the Evidence Act** means so far as the 
previous evidence 1$ evidence under the Evidence 
Act and not so far as It is admissible under that 
Act-^Weight to be given to the previous evidence 
depends on facts of each case, but it cannot be 
utilized to support conviction unless there is other 
evidence to corroborate IL 

Section 288 makes the previous evidence of ^ 
t?itn688 taken before a committing ^lagiscrate* 
evidence admissible at the trial and the limita- 
tion imposed to such admission by the introduc- 
tion of the words *,*8ubject to the provisions of 
the Indian Evidence Act'* merely means that 
«uch evidence catt be used at the trial for all 
purposes as long as t the evidence is evidence 
within the meaning of the Evidence Act. In 
other words, that the deposition recorded by the 
committing Magistrate can be utilized at the 
trial If the matter contained therein is according 
to the rules of evidence laid down in the 
Evidence Act, of evidential value. To limit the 
admissibility of such evidence at the trial only 
to oases where the evidence is admissible under 
the Evidence Act would be to frustrate the 
object in enacting S. 288 of the Criminal P. C. : 
A. I. P. 1925 Pat, 61, lUl, on. [P 442, 0 2] 

It is difficult to lay down any precise rule as 
regards the weight to be placed ou a piece of 
evidence admitted at the trial. Each case will 
depend upon }ts own peculiar facts and the 
nature of the other evidence adduced in the case. 
It can, however, be said that if a witness makes 
two contradictory statements, his evidence can- 
not be inplioitly relied upon and must be taken 
with a good deal of caution. [P 443, C 1] 

Unless there is clearly present, besides the 
evidence given before the Magistrate, evidence 
which will show that the evidence given before 
the M^istrate should be preferred to and sub- 
stituted for that given before the Sessions Judge, 
the evidence given before the Magistrate cannot 
be effectively utilized in support of a conviction, 
A* /. B. 1995 Pat. 61, EoU. : A. 1. IL 1924 Mad. 
m^Bef. [P 443, Cl] 

(6) Evidence Act, S. SQ — Confession to be used 
against co^accused must be confession of guilt of 
trUiker. 

Confessions of an accused can be used against 
other accused persons who are tried jointly with 
the accused making the oonfesslon when such 
confession affisots the person making ,it. A con- 
fession must be a confession of guilt [P 443, C Sj 

Anand Prasad and Sudhansu Rastjan 
gen Oupta — for Appellants. 

Asst. Oovt. Advo^ate^tov Bespondent. 


Judgment.—The aiz appellai^ts 
three others were charged wit^h . bffenoes 
under Ss. 302 and 147 of tixiu Indian 
Penal Oode. They were charged yri^ 
committing murder by intentionally 
causing the death of Mt. Ghasin and with 
being members of an unlawful assembly 
with the common object to kill and cause 
hurt to Mt. Ghasin in prosecution pf 
which common object the said Ghasin was 
beaten by the members of the assembly 
causing her death. The trial was held 
with the aid of four assessors. Three 
of the assessors were of opinion that it 
was doubtful if Mb. Ghasin was dead or 
alive and missing, and that the evidence 
was not sufficient to convict the accused. 
One assessor was of opinion that Mt. 
Ghasin has been killed but that the 
charge under S. 302 had not been proved. 
He considered that the charge under 
S. 147 had been proved. The learned 
Judicial Commissioner agreed with the 
assessors that the oharge under 8. 802, 
I. P. C. had not been established against 
any individual accused. He, however, 
came to the conclusion that a riot had 
been committed and that those who took 
part in the riot were guilty under S. 147, 
I. P. 0. He was of opinion that the six 
appellants were guilty under 8. 147 and 
convicted them under the said section 
and sentenced them to undergo rigorous 
imprisonment for two years, lie ac- 
quitted three of the accused, being of 
opinion that the evidence against them 
was not sufficient. 

This Court, in admitting the appeal 
also directed notice to issue on the ap- 
pellants to shew cause why they shall 
not be convicted of an offence upder 
S. 302, I. P. C. We have therefore to 
consider not only the question as to 
whether the conviction under 8. 147, 
I. P. C. should stand, but also as to 
whether the evidence on the record leads 
to the conclusion that the appellants 
were guilty under 8. 302, I, P. 0. 

The appeal has been very ably and 
fully argued by Mr. Anand Prasad on 
behalf of the appellants and the learnpd 
Assistant Government Adyqcate„ wii*,b 
his usual fairness, has conceded thj^t tbg 
evidence is not sufficient to copvict thg 
appellants of an offenqe under S. , 302 
1. P. 0. I propose, however, tp di8ciu|8 
the evidence as regards bo^h tne offepc^. 

Mt. Ghasin was* a widow living* witn 
her only son Lohra KutPhav, k elijld ten 
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^earaold; The appellAnti, Bigna Eumhar, 
ds her Jxusbaud*8 bcobiier .aad her heuse 
was situated in the same angan as that 
tof Bigna. The other appellants are all 
relat^ with each other, and with Bigna. 

• JThe , proseoution case is that the 
deceased Mt, Ghasih was supposed to be 
•a witch or possessed by some evil spirit 
and that she was the cause of illness of 
several parsons in the village. The aP' 
.pellant, Buoha Eumhar, had a son named 
Bandhan and he died on the Ist of May 
1925. The proseoution case is that the 
appellants believed that the death of 
Bandhan had been caused by the witch* 
eraft of Ghasin. The appellants and one 
Tipru Sawasi, who is a bhandari of the 
landlord of the village, w;ent to bury the 
body of Bandhan and there was some 
talk about the death of the boy having 
been caused by Mt. Ghaftin and there was 
a proposal that Mt. Ghasin should be got 
rid of. After the burial a meeting is 
said tq have taken place in the house of 
Buoha after sunset, to which Tipru was 
also called, where it was resolved to kill 
Mt. Ghasin. Tipru says that he warned 
them not to do so, and that he went 
straight from the meeting to Mt.. Ghasin 
•and told her to run away as there was a 
proposal to kill her. It is said that at 
about midnight the deceased Mt. Ghasin 
and her son Lohra were sleeping on a 
i(hatia in a room facing the verandah of 
hetr house when the appellants went and 
Higna called Ghasin and askqd her to 
oome out. She did come out and accord- 
ing to one version. Bigna caught her by 
the throat and threw her. down, and 
according to another version, Harakh 
caught and threw her down. They are 
said to have throttled her and to have 
trampled upon her and killed her and to 
have carried hqr either dead or alive. 

Now this is said to have taken place 
on the night of the 1st May, 1926. 
Nothing happened until the 17th of May. 
The boy, Lohra, used to live with bis 
uncle, the appellant Bigna. On the 17th 
of May, Lohra s sister’s husband Eandua 
and his father, Mahesh, who live at 
l^puza Tingaria went to idt. Ghasin^s 
house and enquired of^iiohra as to where 
she was, and then Lphra is said to have 
told them at opcq that she had been 
Silled by the appellants and others ^and 
that fa§r body bad been' thrown away, 
ihisy apparently did not be^eve him. 

they took him to the, house of 
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Dukhan and Ladhu, wh^; are the brothers 
of the deceased woman and lived at 
Monzah Timra ; and there they enquired 
as to whether Mt. Ghasin was there. On 
being informed that she was not there, 
Lohra told them about her death and 
they all resolved to go to the thana and 
lodge the first information. It appears 
that Kaudna and Mahesh before going 
to Timra, had gone to the chaukidar 
Sohrai and informed him ; but that 
Sohrai told them that he would first go 
to the village and enquire into the 
matter and then go to the thana the 
next day. The first information was 
lodged at the thana at Karra on the 18tb 
of May 1925 at about 2 p. m. by the 
boy Lohra. He was accompanied by 
the chaukidar Sohrai, by Mahesh and 
Eandna and by his ipaternal uncles 
Dukhan and Ladhu. He stated that 
Bigna Eumhar came to the house at 
about midnight and asked his mother to 
open the door and that his mother, 
opened the door and that the other 
appellants then came up and they all 
accused her of being a witch and of 
bringing about the death of Buoha 
Eumhar ’s son. Bigna is said, in this 
first information report^ to have seized 
his mother by the throat and knocked 
her down and the other appellants to 
have kicked and fisted her and killed her 
by trampling. Lohra stated in this first 
information that he was awakened when 
Bigna first came to the house and that 
he had seen all that had happened. He 
further stated that Bigna had warned 
him not tp speak about the affair to 
anyone and that , he was threatened that 
they would kill him if he told anybody 
about it. He stated that on the previous 
day, when his sister's husband Eandna 
and the latter's father Mahesh came to 
bis house and enquired about his mother, 
be told them that she had .been killed. 

Now the evidence of this boy Lohra 
is the most important evidence in the 
case. He is the only eyewitness of the 
occurrence and if his evidence is believed, 
the whole of the occurrence, as stated by 
him is prpved. The other important 
evidence is that ol Tipru Sawasi, the 
t^han^ari of the village. The cause of 
the murder is said to be the general 
belief that the. deceased woman was a 
witch. It^is said that the appellants 
ai^ others beiiqved that pha*yva8 the 
cause of the illness of the people in the 
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village and that the death of Buoha'a 
son was the immediate cause of the 
murder. There is no doubt upon the 
evidence that there was some sort of 
belief in the minds of the accused and 
others that the illness in the village was 
caused by Ghasin. But it seems that 
the belief was not that she was really a 
witch but that she was herself possessed 
by some evil spirit. In Ohait or Baisakh 
preceding the occurrence there appears 
to have been a panohait, which Tipru 
and others attended, and there a proposal 
was made to take steps to drive away 
the evil spirit from her and that one of 
the meml^rs of the panchait undertook 
to do so if he was given expenses for 
making certain sacrifices. This appears 
to have been a friendly proposal to 
relieve Mt. Ghasin of the evil spirit 
which possessed her. The evidence is 
that during the illness of Budhan and 
others, Mt. Ghasin used to go and see the 
sick men and there was no objection to 
her doing so. She used to go and visit 
the appellants and others and to dine 
with them and no objection appears to 
have been taken to this. There does not 
Ibppear to be any strong feeling in the 
mind of the accused and others to get 
rid of Mt. Ghasin herself on account of 
her being a witch. Therefore, although 
there appears to be some sort of belief 
in the mind cf the accused of Mt. Ghasin 
being either a witch or possessed by some 
evil spirit, and although it has been 
established by the evidence that Buoha’s 
eon died on the 1st of May, the evidence 
falls short to prove that the appellants 
resolved to kill Mt. Ghasin on account 
of such a belief and on account of the 
death of Bucha's son. 

The meeting of the villagers at the 
funeral and the resolution to dispose of 
Mt. Ghasin is deposed to by Tipru alone. 
As regards his evidence it is clear that one 
cannot place great reliance upon it. He 
made oonfiioting statements before the 
committing Magistrate and in the Sessions 
Court. The learned Judicial Commis- 
sioner has relied upon his evidence before 
the committing Magistrate which was 
admitted under S. 288 of the Criminal 
Procedure Code. It was oohtended by 
the learned vakil for the at)pellaht8 that 
the evidence before the committing 
Magistrate Was not admissible at the 
trial. Beliance was placed ^pon the 
words **lubjeot %b the provisions' of 


Indian Evidence Act, 1872” introduce 
into the section by the Amending Aot o' 
1923. By this Amending Act,' the evi" 
denoe of a witness taken before a com* 
mitting Magistrate may be treated as 
evidence in the case, if such witnass ' is 
produced and examined at the trial'' for 
all purposes ''subject to the ■ provisions of 
the Indian Evidence Aot,” Those words 
have introduced a certain amount of 
ambiguity in the section. One cannot 
be certain as to what is exactly meant 
by these words. Under the provisions of 
the Indian Evidence Aot the evidence of 
a witness examined before a committing 
Magistrate would not be admissible in 
evidence except under S. 145 or under 
8. 165 of the Evidence Act for the pur- 
poses of the witness being examined as to 
his previous statement and relevant 
matters in question or with the intention 
to contradict him with the statement 
made by him in previous depositions or 
generally in order to impeach the credi- 
bility of the witness ; or under S. 157 for 
the purpose of corroborating the testi- 
mony of the witness given at the trial. 
To my mind 8. 288 makes the previous 
evidence of a witness taken before a 
committing Magistrate, evidence ad- 
missible at the trial and the limitation 
imposed to such admission by the intro- 
duction of the words "subject to the pro- 
visions of the Indian Evidence Act' 
merely means, as laid down by this Court 
in Emperor v. Jehal Teli (l) that such 
evidence can be used at the trial for all 
purposes as long as the evidence is evi- 
dence within the meaning of the Evr 
deuce Act. In other words, that the 
deposition recorded by the committing 
Magistrate can be utilized at the trial il 
the matter contained therein is acc6rd- 
ing to the rules of evidence laid down in 
the Evidence Aot of evidential value. 
To limit the admissibility of such evi- 
dence at the trial only to oases where 
the evidence is admissible under the 
Evidenoe Aot would be to frustrate Ihe 
object in enacting S. 288 of the Criminal 
Procedure Code. In my opinion th6 
previous deposition of Tipru taken before 
the ooUi mitting Magistrate was rightly 
admitted at the trial. 

The question, however, is as to what 
is the Weight .of such evidence. This 
point has been discussed in a number of 
oases some of which have been noticed 

(1) A.LR.^1926 Patna. 51=s3 Pat. 781. ^ 
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by the learned Judges in the ease of 
Eing^Emperof v. JeKal Teli (1). In ad- 
tion to this, raferenoe may be made to 
the ease of Bachula Peda Somadu v. 
King-Emperor (2). It is difficult to lay 
down any preoise rule as regards the 
weight to be placed on a piece of evi* 
denoe admitted at the trial. Each case 
will depend upon its own peculiar facts 
and the nature of the other evidence 
adduced in the case. It can, however, 
be said that if a witness makes two con- 
tradictory statements, his evidence can- 
not be implicitly relied upon and must 
be taken with a good deal of caution. In 
Jehal Tells case (l) after consideration of 
the oases bearing on the point, the lear- 
ned Judges observed as follows : 

I think, therefore, that ihe principle is quite 
clearly settled by this line of oases that unless 
there is clearly present, besides the evidence 
given before the Magistrate, evidence which will 
show that the evidence given before the Magis- 
trate should be preferred to and substituted for 
that given before the Sessions Judge, the evidence 
given before the Magistrate cannot be effectively 
utilized in support of a conviction. 

I entirely agree with this expression 
of opinion and unless Tipru’s statement 
before the committing Magistrate is mate- 
rially corroborated by other evidence or 
is shown by facts clearly established by 
other evidence that the statement made 
by him before the Magistrate was a true 
statement, the conviction ought not to 
be sustained upon such evidence. (The 
judgment then discussed the evidence 
and proceeded.) I now come to the con- 
fession of Bigna. It appears that on the 
27th of May 1925, he made a statement 
before the Sub-divisional Officer in 
which he stated that on a Saturday or 
Sunday at the end of Baisakh, Harakb, 
Hati, Sibu Kumhar, Dhirju Nana, Ramjia 
Fagu and Bora Kumhar killed Mt. Ghasin 
and threw away her corpse. The Sub- 
divisional Officer then asked him as to 
what had happened and he stated that 
Bncha's son died, Phagu called 
him (Bigna) and said*' See the child is 
dead. Why have you killed him, have you 
eaten him what have you done, say or 
else I will kill you and throw you away. 
If you go by what your sister-in-law says 
we shall kill you, if you go • by what we 
say nothing will happen to you. That 
ihere was a meeting about sunset in the 
angan of Bangia and Buoha ; that it was 
decided to kill his sister-in-law. He 
“7(51) AOja. 1924 Mad. 879=47 Mad. 282. 
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gave the hames of all the appellants and 
of others as being present. He says that 
he was also present as Bora and Phagn 
had gone to call him. He then says thatr 
they came during the first part of the* 
night when Harakh called his sister-in- 
aw saying that he wanted to speak 
something to her and asked her to come 
out for a drink of haria. His sister-in- 
law said that she would not go at night 
and that Harakh said that he had got 
something to tell her and thereupon his 
sister-in-law came out of the room and 
sat in the varandah. Harakh asked her 
if she had haria, to which she replied 
that she had not got haria. Harakh 
then seised her by the throat, Phagu 
seized her legs and some of the others 
trampled and some kicked her ; Sibu 
thrust cloth in her mouth and Harakh 
throttled her to death. On being asked 
as to where did he see the ocourrenos 
from, he said that Harakh woke him 
and took him to the spot and told him 
that if he would lodge information they 
would kill him. That is why he did 
not give information. On being asked 
where did they throw the corpse of his 
sister-in-law, he said that after they had 
killed her they immediately carried her 
corpse and buried her in the sands in 
Karo river on the boundary between 
villages Bilsiring and Kedli. 

Now the question is whether this is a 
confession at all and whether it could bo 
used as evidence not only against Bigna 
but also against the other accused. 
S. 30 of the Evidence Act is quite clear. 
Confessions of an accused can be used 
against other accused persons who are 
tried jointly with the accused making 
the confession when such confession 
affects the i)erson making it. A confes- 
sion must be a confession of guilt 
The statement made by Bigna could, 
in no sense, be considered to be 
a confession of guilt. He does not 
inculpate himself in any way. He states 
that he himself was accused by Phagu 
as being instrumental in killing the son 
of Buoha and he Was himself threatened 
with being killed. He accounts for hia 
presence there as he was called there by 
Phagu and Boro. His statement ^oes nok 
make it out that he was a member of 
the assembly with the common object of 
'^killing or causing hurt to Mt. Ghasin. 1 
am, therefore, clearly of opinion that this* 
statement is not a confession at all which 
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cao be used iu evidence either as agaiusii accused. I wouldt therefore* set aside 


IBigha or against the other accused. This 
^confession was retracted subsequently 
«nd it was stated that he had made the 
statement at the instance of Tipru. 

It is then contended that his state* 
ment to. the police which led to the dis- 
covery of the bones and the ornaments 
could be used as evidence. It is clear 
that the bones were pot discovered on 
Account of the statement, made by Bigna. 
His statement was that the body was 
,4)uried at a certain place. The Sub- 
Inspector went there and did not find the 
Jbody there. He next stated that it was 
.removed to another place and there also 
mo trace of the body was found. The 
bones were discovered at a third place 
And as I have said above the bones have 
♦not been proved to bo the bones of Mt. 
Klhasin. 

, In the circumstances the charge under 
8* 302 cannot staud. 

The charge under S. 147 also cannot 
•stand as it is based entirely upon the 
•evidence of Tipru and Lohra, whose 
•evidence is not sufl&oient to prove that 
the appellants were members of an un- 
flawful assembly. The learned Judicial 
Commissioner has found that the present 
Accused persons wore members of the 
unlawful assembly on account of the dis* 
•eovery of the stains of human blood on 
the cloths of the accused. A motia 
*chadar was found on the person of 
Bonghia; a dhoti was found on the. person 
of Boro; a chadar was found in the house 
of Boro; a dhoti was found ou the person 
•of Phagu; a chadar was found on the 
iperson of Buoha and another chadar on 
the person of Bigna* on all of which were 
etains of human blood. The cloths were 
discovered about three weeks after the 
occurrence and it is hard to believe that 
if the stains of blood were the stains 
•caused by the murder of Mt. Ghasin the 
accused persons would not have taken 
the ordinary preoautioil of washing the 
stains from the cloths. In my opinion 
the finding of the stains of blood on the 
•cloths is not a circumstance which would 
.prove the complicity of the accused in 
«orlme. 

After a careful consideration of the 
«ntire( evidence in the case* I am of 
opinion that tb© charge under 8. 302 has 
not been established and that the charge 
ipnder B. 147, Indian P. 0., Jhas also not 
sufficiently proved as against, the 


the conviction and sentence passed upon 
the appellants and direct that* they be 
set at liberty. 

Oomiction and sentenae set aside* . 
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Adami and Kdlwant Sahay, JJ. 

Sarda Devi — Judgment-debtor — Appel- 
lant. 

V. 

Bam Louchan Bhagat and others — De- 
cree-holders — Respondents. 

Appeal No. 263 of 1925, Decided on 
Bfch April 1926, from the appellate order 
of the Dist. J., Santhal Pargannas, 
D/“ 7th September 1925. 

(а) Grant — Brahmottar interest created by 
Qhatwal ts not burdened with seroxe-^It is liable 
to be sold in execution of a decree, 

A Brahmottar interest created by a Ghatwal 
not burdened with any services as a Ghatwali 
estate is, and although the interest creacad by 
the Brahmottar grant is liable to resumption 
under certain circumstances, such interest oan 
be sold in execution of a decree. The Brahmottar 
Interest cannot be held to ba ^inalienable because 
the Ghatwal who created the’ Brahmottar right 
had no power to alienate his own estate. So long 
as the interest created under the Brahmottar 
grant is in existence such interest is liable to be 
attached and sold in execution of a decree against 
the Brahmottadar. [P. i45, 0. 1, 

(б) Bengal Regulation (3 of 1872), S. 27 — 
Landlord's Interest in ralyatl holding^ can be sold 
in execution of a decree, 

8. 27, prohibits the transfer by a raiyat of hi® 
right in his holding or .any portion thereof by 
sale, gift, mortgage or otherwise ; it does not pro- 
hibit the landlord from transferring his or her 
interest in a raiyati holding if the landlord by 
gome means or other comes into possession of such 
holding. No doubt the possession of the landlord 
is the possession of the land as raiyati land and 
not as zarait or proprietor’s private laud, but so 
long as the proprietor remains in possession of 
.this raiyati land, the interest which he has in 
such raiyati land to remain in possession is liable 
to transfer and sale. [P. 445, 0 2] 

JNT. C. Sinha and B* P. for Ap’ 

peilant. 

S, M. Mullick and Pashupati De — for 
Bespondentjs. 

Kulwant Sxhay, J.-^This is an ilp- 
peal by the judgment-debtor. The res- 
pondents in execution of a money decree 
obtained by tbem against the appeliaht, 
sought to attach .and seiP the four 
atinas brahmottar Interest of appellaatiin 
Mausata Sadhuadih. It appears that 6 



tns 

of land oomprised wtfehin the fottr 
arinas brs^mottar interest is under the 
dirbot cultivation of the brahmottardar 
and the decreo'holder wanted to attach 
and sdll her right, title and interest in 
thie 62 bigbas of land also. The judg- 
ment^debtor objected to the attachment 
and sale of her brahmottar interest and of 
her interest in the 62 bighas of land on 
the ground that the brahmottar interest 
was not saleable, nor was her interest in 
the 62 bighas which was raiyati interest. 
The learned Subordinate Judge allowed 
the objection and held that the interest 
of the judgment -debtor in the properties 
sought to be attached and sold was not 
saleable. On appeal the learned District 
Judge disallowed the objection and has 
held that the interest of the judgment- 
debtor is saleable. The judgment- 
debtor has come up in second appeal 
against the decision of the District Judge. 

As regards the four annas brahmottar 
interest the objection of the judgment- 
debtor arises under the following oiroum- 
atances : 

The village Sadhuadih is compromised 
within the Handwe estate which is 
a ghatwali estate and is inalienable. The 
brahmottar interest in the 16 annas of 
village Sadhuadih was granted by the 
proprietors of the Handwe estate, and the 
objection of the judgment-debtor is that 
the Handwe estate being inalienable on 
account of its being a ghatwali estate, the 
brihmottar interest created by the ghat- 
wal in village Sadhuadih was likewise in- 
alienable. The learned District Judge 
has pointed out that the interest created 
by the ghatwal by the brahmottar grant 
is a resumable interest but it is an inter- 
est which is not protected from sale or 
alienation like a ghatwali estate. A brah- 
mottar interest is not burdened with any 
services as • a ghatwali estate is, and 
although the interest created by the 
brahmottar grant was liable to resump- 
tion under certain circumstances, such 
interest could be sold in execution of the 
decree. 

In my opinion the decision of the 
learned District Judge on this point is 
correct. The brohmottar interest cannot 
be held to be inalienable because the 
ghatwal who created the brahmottar 
right bad no power to alienate his own 
estate. So long as the interest created 
ux^der the brahmottar grant ie in exis- 
teiioe such interest is liable to be attached 
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and sold in execution of a decree against-* 
the brahmottardar. 

Mr. Naresh Ohandra Sinha, appearing 
on behalf of the judgment-debtor appeh 
lant, does not press che point as regards* 
the brahmottar interest with any serious-' 
ness. He, however, 'seriously objects to 
the atfcaohment and sale of the 62 bighas 
of land included in the four annas brah 
mofetar interest of the judgment -debtor 
He contends that this 62 bighas is a rai 
yati interest and under the Santhal Eeg 
3 of 1872, a raiyati interest is not sale 
able and therefore the 62 bighas of land 
comprised within the four annas brah* 
mottardar as also under the direct oulti 
vation of the brahmottardar, is also not 
saleable. 

The learned District Judge has come 
to the conclusion that the interest ol 
the judgment-debtor in the 62 bighas u 
not the interest of a raiyati but she is 
in possession of the 62 bighas in her 
capacity as brahmottardar or tenure- 
holder. 

In my opinion, the view taken by the 
learned District Judge appears to be 
sound. The reoord-of-rights which h 
conclusive under Eeg. 3 of 1872 shows 
that the 62 bighas is in possession of the 
judgment-debtor as brahmottardar ; the 
entry in the reoord-of-rights is “ bakasht 
brahmottardar.'* This evidently means 
that although the land might have been 
raiyati land at one time, by some means 
or other it has come into the possession 
of the brahmottardar and that the brah- 
mottardar is in direct cultivation of 6S 
bigbas in the capacity of a brahmottardar 
and not as a raiyat. S. 27 of Eeg. .3 oi 
1872 prohibits the transfer by a raiyat ol 
his right in his holding or any portion 
thereof by sale, gift, mortgage or other- 
wise ; it does not prohibit the landlord 
from transferring his or her interest in a 
raiyati holding if the landlord by some 
means or other comes into possession ol 
such holding. No doubt the possession oi 
the landlord is the possession of the land 
as raiyati land and not as zerait or pro- 
prietor's private land, but so long as the 
proprietor remains in possession of this 
raiyati land, the interest which he has in 
such raiyati land to remain in possession 
is liable to transfer and sale. The learned 
District Judge was careful to point out 
that what will be sold was the right, 
title and interest of the judgment-debtor 
in the four annas brahmottar interest 
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»nd in the 62 bighasi of land held by her 
in the capacity of a brahmottiardar. 

The view taken by the learned District 
Judge appears to be correct and* must be 
afiSrmed. This appeal is dismissed with 
Msts. 

Adami, J.— I agree. 

Appeal dismissed^ 
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Bucknill, J. 

Aklu* and anci/isr- Accused— Petitio- 

ners. 

V. 

King-Emperor — Opposite Party. 
Criminal Revision No. 287 of 1926, 
Decided on 7th June 1926, from an order 
of the 8. J., Purnea, D/- 8th March 
1926. 

\a) Motor Vehicles Act^ Ss, 8 and 16 — Right 
to demand driver's license for Inspection Is not 
restricted to a public place only. 

Section 8 does not contemplate that police 
oflQ^er cannot ask a driver of a motor vehicle for 
Ififl license in the private grounds of a private 
person and that he oan only do so when a car is 
actually being driven by the person, whose 
license is demanded, whilst on the public road. 

[P. 447, C. 1] 

(6) Motor Vehicles Act (1914), 8. IG— (Patna) 
Motor Vehicles Rules-^-R, 12— ‘Person responsible 
for fixing board Is the owner and not the user of 
the car. 

The person responsible for having a board 
fixed upon the vehicle under R. 12 is owner and 
not the person who, from time to time, may have 
the use of the oar. 

Where a oar is purchased by au estate for the 
use of its manager the manager cannot be said 
to be the owner under R. 12. [P, 449, 0, 1] 

(c) Motor Vehicles Act (19l4), S. lG~-{Patna) 
Motor Vehicles Ru^es, R, 13 — Time at which car 
was found driven without proper lights must be 
accurately proved. 

It is of the utmost importance that when a 
prosecution for driving the oar without proper 
lights is being undertaken, there should be inde- 
pendent and direct evidence (preferably of two 
persons with separate and accurate timepieces) 
indicating exactly the time at which the car has 
been observed being driven on the public road 
with defective lights. [P, 448, 0. 1] 

Hasan Imam and D. L, Nandkeolyar — 
for Petitioners. 

Bucknill, J .—This was an application 
made to this Court in criminal revisional 
jurisdiction by two persons named Aklu 
and Shyamnarain Rai. The first of the 
applicants is a chauffeur in the employ- 
ment of a wealthy gentleman named Mr. 
P, 0. Lai, the proprietor of a large pro- 
perty known as the Dharamganj Estate. 
This chauffeur was oonvicted by a 


Deputy Magistrate of Purnea on the 12th 
of January last of an offence against the 
provisions of S. 8 of the ' Motor 
Vehicles Act (VIII of 1914) which is 
punishable under the, provisions of *S. 16 
of the same Act. The offence contem- 
plated by S. 8 is the non-produotion by 
the driver of a motor vehiole of his 
lioense upon demand by any police officer. 
This applicant was fined Bs. 5. 

The second applicant is an Assistant 
Manager of the Dharamganj Estate; he is 
also in the employment of Mr. Lai and 
is in a responsible position. He was con- 
victed by the Deputy Magistrate of 
Purnea on the 12th of January last of 
two offences against rules made under 
the provisions of the Motor Vehicles Aot 
of 1914. The first of these convictions 
was in respect of an offence committed 
against the provisions of R. 12. This 
rule relates to the necessity for having 
marked and numbered plates on a motor 
vehicle. The second conviction was 
relative to R. 13 of the rules made under 
the Motor Vehicles Act of 1914. This 
R. 13 relates to the necessity for the 
appearanoe of certain lamps on motor 
vehicles driven on public roads at certain 
times of the night. Apparently, as a 
sort of compound penalty for the breaches 
of Rr. 12 and 13, ‘the Deputy Magis- 
trate sentenced Mr. Shyamnarain Rai to 
pay a fine of Rs. 25 ; the penalties for 
contravention of rules made under the 
Act are regulated mainly by S. 16 of the 
Act itself. From these oonviotions and 
sentences the two applicants applied to 
the Sessions Judge of Purnea, asking 
that he should refer the matter to this 
Court ; the Sessions Judge, however, on 
the 8th of March last, refused to do so 
and henoe the matter has oome up here 
in revision. 

The whole matter is really a very 
petty one ; hut it seems to have aroused 
a considerhle amount of feeling in the 
neighbourhood. I do not propose, how- 
ever, to refer to anyi question of that 
kind, but merely to examine the matter 
from a legal point of view. In the first 
plaoe, with regard to the first applicant* 
the ohauffeur, there is no doubt that 
he had been driving a oar ; he had driven 
the oar to the house of a Deputy Magis- 
trate, Babu Bame'shwar Singh* at 
Kishanganj and when at that gentleman's 
house was asked by a Deputy Superin- 
tendent of Police (Mr. Sanyal) to prodoea 
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bis lioenso ; he hsid not got it with him, 
bnt had it at hU hoase. S. 6 of the Act 
imeaorifoes 80 far as is here material, as 
follows : 

No person shall drive a motor vehicle in a 
pnhlio place unless ha is licensed in the pres* 
oribed manner, and no owner or person tin 
charge of a motor vehicle shall allow any person 
who is not licensed to dnve it. 

Seotion 8 reads : 

The driver of a motor vehicle shall pro- 
duoe his license upon demand by any police 
o®cor. 

The learned counsel, who has appeared 
for the applicants here, suggests that 
a police officer cannot ask a driver of a 
motor vehicle for his license in the 
private grounds of a private person ; but 
can only do so when a oar is actually 
being driven by the person, whose license 
is demanded, whilst on the public road. 
I do not think that there can properly 
be read into the Act any such exact 
restrictions of the time or place at which 
a police officer can demand a driver’s 
license. The administration of this law 
should,' however, be carried on with 
sympathy and firmness. In this case, it 
seems that the Deputy Superintendent 
of Police,, one evening, saw the oar in 
question being driven into^ the premises 
of the Deputy Magistrate* ; it seems to 
have had no name plate and the 
lights are said to have been defective ; 
the Deputy Superintendent therefore 
followed the car and eventually reached 
^he Deputy Magistrate’s compound and 
there it was that he asked the chauffeur 
for bis license. Now, as a matter of fact, 
it is common ground that the chauffeur 
was a properly licensed driver and bad at 
his house near by his license. I must 
admit that it does seem to me (although 
it may be said that the chauffeur was 
guilty of a technical offence) that it is 
rather a harsh way of administering the 
law to institute a prosecution against a 
chauffeur simply because he may have 
not got his license on his person. In any 
ease, although I think that be has com-^ 
mitted a iachnical offence I do not think 
that he should, under the circumstances, 
have been prosecuted ; and I therefore 
order that his fine shall be reduced from 
Bs. 5 to one anna as I do not think that 
prosecution under the circumstances 
ehould have, taken place. 

I next come to the question of the ah- 
eenoe of the name*plate. There seems 
wo doubt whatevier that there was no 


proper iiama*plate on the oar tha# 
evening. The explanation is that the 
car had just come that day from a work* 
shop where it had been repaired and that 
the plate vras at the Dharamganj 
katcheri ; it would no doubt have been 
fixed the next day ; there was plate 
which had always been used and pro* 
porly used on the oar. Now R. 12 of 
the rules made under the Motor Vehicles 
Act of 1914 throws upon the owner of 
the car the burden of seeing that the 
plates containing the distinctive letters 
and number of the oar are fixed in the 
proper place upon motor vehicles. The 
material part reads thus : 

Every owner shall within three days of the 
registration cause the mark assigned to the 
motor vehicle under R. 9 to be shown In white 
on two black rectangular plates eto. etc. 

Now the facts with regard to this par* 
ticular car are somewhat confused ; one 
thing, however, is quite certain and that 
is that Mr. Shayamnarain Bai was not 
the owner. It would seem from the evi- 
dence of a Mr. J. Ji Maokay that he was 
at one time the Sub*Manager at Dharam* 
ganj katcheri at Kishanganj; that dur- 
ing the period when he occupied that 
position Mr. Lai purchased a oar for the 
use of the officer who was Sub'Manager 
of the Dharamganj katoheri at Eishen* 
ganj. It was a Ford oar and, although 
it was purchased by Mr. Lai and was an 
estate car, it appears that Mr. Maokay 
(probably through ignorance of the law) 
registered the oar in his (Mr. Maokay's) 
own name. Sp far as I am aware, this 
registration has never been altered ; but, 
some time after Mr. Maokay vacated his 
position, he seems, under the provisions 
of R. 10 of the rules made under the 
Motor Vehicles Act of 1914, to have 
given written information to the police 
that he no longer “was in ‘ charge of the 
oar,” No doubt the “charge of the oar” 
(whatever that may exactly mean) 
conveys in popular language the general 
idea that Mr. Maokay was in control of 
the car itself whilst he was Sub-Manager 
of the estate at Kishanganj. No doubt, 
too, Mr. Shayamnarain Bai succeeded 
Mr. Maokay in office and also in. being 
“in charge of the oar’* ; but although Mr. 
Maokay seems to have wrongly Seen 
registered as owner of the car, there is 
nothing to indicate that Mr. Shyaca* 
narain Bai was ever registered even 
wrongly as the owner ; and it is quite 
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cKmit thftt he is liot the owner within 
the meening of B. 12 of the rtiles. Under 
these circamstances it seems impossible 
to uphold this conviction under this 
rule. The person responsible for having 
a board fixed upon the vehicle appears to 
be the owner and not the person who, 
from time to titoe, may have the use of 
the car. 

Lastly, I come to the question of the 
conviction under B. 18 of the Motor 
Vehicles Act of 1914. B. 13 reads : 

No motor vehicle shall be driven on a public 
road during the period between half an hour 
after , sunset and half an hour before sunri^ 
unlesi every lamp prescribed by R. 8 (i) is 
lit and unless its light Is visible within a 
reasonable distance. 

Now it may well be asked as to 
who is responsible with regard to the 
lights being in proper order and duly lit. 
This opens up a considerable field for 
speculation ; one may think that the real 
person who is in charge of the car and 
who is looking after and should look 
after the lamps must primarily be the 
driver ; but then one may well say that 
there might occur cases in which the 
person not actually in charge of the oar 
might be responsible ; as, possibly, for 
example, in the ease of a person who 
was the owner of the oar and who 
retused to provide his driver with the 
necessary batteries for the purposes of 
illumination or with the necessary lamps 
or bulbs. However, this question does 
not really arise, I think, here ; because I 
am not satisfied that it was clearly 
shown that the oar was being driven on 
a public road at a prohibited time. 
(While examining the evidence regard- 
ing the time when the car was found 
driven with defective lights his Lordship 
proceeded.) We do not find any distinct 
statement as to the exact time at which 
the Deputy Superintepdent of Police saw 
the oar being used wrongfully without 
proper lights ; aud I may say that it is 
of the utmost importance that when a 
prosecution of this character is being 
undertaken, there should be indepen- 
dent and direct evidence (preferably of 
two persons with separate and accurate 
timepieoes) indicating exactly the time 
at which the oar has been observed be- 
ing driven on the public road with 
defective lights. It is little praPtioal 
use for a police ofiSoer to come into Court 
and say that '*3bme time after dusk'* or 
•'about 7 p. m." or words to that affect, 


if- it is hoped that such a proseoulion is 
to be successfully conducted. In (iuestioUs 
of contravening regulations as to the 
time of ligbtinglamps on, what I suppose 
one must consider, a dangerous vehicle, 
time is practically the most material 
point and the point of time must be proved 
meticulously and accurately. I do not 
think that this is the case >here^ The 
Deputy Superintendent of Police, in the 
course of a very long cross-examination, 
indeed, says that he cannot swear that 
the oar was not at the Deputy Magis- 
trate's place from 6 to 6-15 "p. m. on that 
day. One may understand that this 
officer means that he cannoti say whether 
between those two times the oar was not 
at the Deputy Magistrate's oompound. 
I do not gather that he thinks that bis 
statement with regard to the hour or 
approximate hour at which he had seen 
the oar being driven on the road was 
wrong : but I may point out that accord- 
ing to the evidence of the Deputy Magis- 
trate and the Sub-Deputy Magistrate 
there was only one occasion upon which, 
the car bame into the Deputy Magistrate's- 
oompound that evening ; and that was at- 
the time when they were all together 
and when the Deputy Superintendent of 
Police followed the car in soffie 15 or 20* 
minutes after it arrived. 1 do not think,^ 
therefore, that the case of conviction 
with regard to the improper lighting, 
of the oar in contravention of B. 13 of 
the Motor Vehicles Act of 1914 can be 
upheld and must be set aside. 

The result is that the conviction of the 
first applicant will be upheld but, under 
the circumstances, his sentence of Bs. 5 
fine will be reduced to a fine of one anna. 
The surplus fine of the chauffeur, if paid,, 
must be 'refunded. With regard to the 
convictions of the second applicant, Mr. 
Shyamnarain Bai, for contravention of 
E. 12, it must be set aside on the ground 
that he was not the owner of the car. His^ 
conviction for contravention of B. 13 
under the Motor Vehicles Act of 1914 
must also be set aside on the groUnd that 
the time at which the alleged offence 
was committed has not been satisfactorily 
proved, the joint sentence of fine passed 
against him for the double offence wbiohr 
he is alleged to hare committed in con- 
travention of the two Buies Nos. 12 and. 
13 nxider the Act must be set aside and 
the fine, if paid rj^ftmcted. 

Order aocordiniflp 
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Jwala Prasad and Macpherson, JJ. 

Anwar Ali — Petitioner. 

V. 

Chairman, Deoghar Municipality — 
Opposite Party. 

Criminal Bevision No. 355 of 1926. 
Decided on 15th Junail926, from an order 
of the Oommr., Bhagalpur, D/- 23rd 
April 1926. 

:ic Criminal P. C., S, 4 {j) — ''High Court'* for 
purposes of revision against acquittal from pro- 
ceedings from Sonthal parganas Is Commls<^ioner 
of Bhagalpur — Sonthal Parganas Regulation 
(5 of 1893), 8. 4 (1) (n). 

Under Cl. 1 (ii) (a) of S. 4 the Higli Court o^ 
Patna has only jurisdiction to deal with appeals 
under S. 417 against an order of acquittal. It 
has no power to deal with an application under 
S. 439 for setting aside acquittal for which tho 
proper forum is the Commissioner of Bhagal- 
pur. [P 450 C 2J 

M, Yunus — for Petitioner. 

Sultan Ahmed — for Opposite Party. 

Jwala Prasad, J. — The Petitioner 
Anwar Ali was prosecuted by the Chair- 
man of the Deoghar Municipality under 
8s. 186 (l) and 192 of the Bihar and 
Orissa Municipal Act of 1922. He was 
tried by a Magistrate of the second class 
of Deoghar, who by his judgment, dated 
the 19th February 1926, acquitted the 
petitioner. 

The Chairman of the Municipality 
moved the Commissioner of the Bhagal- 
pur Division against the order of acquit- 
tal and the Commissioner by his order, 
dated the 23rd April 1926, set aside the 
acquittal and directed re-trial of the 
petitioner. 

Aggrieved by this order of the Com- 
missioner the petitioner moved this 
Court under S. 439 of the Code of Cri- 
minal Procedure and obtained a rule by 
this Court on the 27th May 1926, which 
rims as follows : 

The application will be heard by 'the Criminal 
Bench. Issue the usual notices, Let further 
pioceedings be stayed pending the disposal of 
this application. 

Accordingly a letter of this Court, 
Memo No. 1477, Cr. A., dated the 27bh 
May 1926,- forwarding a copy, was 
addressed by the Assistant Eegistrar to 
the Commissioner of Bhagalpur 
enclosing copy of letter No. 1477, Or. A., 
of the same date to the Deputy Com- 
mi^ioner of the Santal Parganas, calling 
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upon the latter to submit the original 
record and to stay further proceedings, 
and requesting the Commissioner to for- 
ward the original record and proceedings 
in his own Court. In reply to this letter 
the Commissioner in his letter No. 98 
J/V, dated the 1st June 1926, pointed 
out that he had dealt with the case under 
S. 439 of the Code of Criminal Procedure 
in the exercise of his power as the High 
Court of the Santal Parganas under S. 4 
(I) (ii) (b) of the Santal Parganas Justice 
Beg. V of 1893, and consequently the 
requisitions issued by tho High Court 
were issued by inadvertence. He also 
intimated th it pending further orders of 
the Court, the record of the case has 
been withheld and the Deputy Com- 
missioner has been asked not to take any 
action upon the order of this Court, 
dated tho 27th May 1926. 

Considering the importance of the 
question raised by the Commissioner of 
Bhagalpur, the Govermont Advocate was 
asked to appear. The case was argued at 
great length on both sides. The com- 
plainant Chairman of Deoghar Municipa- 
lity has also appeared in this case. 

Tke first question is whether this 
Court had any power to pass the order 
of the 27th May 1926. In the applica- 
tion of the petitioner on the basis of 
which the aforesaid order was passed the 
petitioner, prayed that the order of the 
Commissioner setting aside his acquittal 
and directing his re-trial be set aside was 
also prayed that the proceedings re.the trial 
of the petitioner started upon tho basis 
of the order of the Commissioner be set 
aside. The Commissioner says that he 
passed the order in question as the High 
Court of the Santal Parganas under S. 40 
(I) (ii) (b) of the Santal Parganas Justice 
Bog. V of 1893. S. 4 of that Begulation 
says that the Code of Criminal Proce- 
dure of 1898 shall have effect in the 
Santal Parganas, subject to the modi- 
fications indicated in that section. The 
most important modification is the con- 
stitution of the Commissioner of Bhagal- 
pur as the High Court for certain crimi- 
nal cases in the Santal Parganas within 
the meaning of the term as defined in 
S. 4 of the Code of Criminal Procedure. 
The "High Court” in this section, leaving 
out the words with which we are 
not concerned, means the highest 
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Court of Criminal appeal or revision 
for any local area ; or where no such 
Court is established under any law for 
the time being in force, such officer as 
the Governor-General in Council may 
appoint in this behalf. 

The High Court within the province 
of Bihar and Orissa known as the Patna 
High Court established in 1916 under the 
Letters Patent of that year is the highest 
Court of appeal in the civil and cri- 
minal matters and exercises revisional 
jurisdiction under S. 439 of the Code 
of Oritninal Procedure. The jurisdiction 
of this Oonrt is modified by the Santal 
Parganas Justice Reg. V of 1893 referred 
to by virtue of the definition of High 
Court with respect to the area called 
the Santal Parganas in that section. 01. I 
of that section defines the “ High Court ** 
(i) in reference to proceedings against 
European British subjects, or persons 
jointly charged with European British 
subjects, the High Court of Judicature at 
Port William in Bengal (now in the pro- 
vince of Bihar and Orissa the High Court 
of Patna).; and (ii) in reference to pro- 
ceedings against other person, (a) in oases 
tried by the Court of Sessions and in 
Appeals under S. 417 from original or 
appellate orders of acquittal the High 
Court of Judicature at Port W'illiam in 
Bengal; and (b) in other oases the Com- 
missioner. Sub-OI, (i) of 01. I applies 
only to cases against European British 
subjects and we are not concerned with 
that case. We are concerned with sub- 
01. (ii) of 01, I. In oases coming under 
that sub-clause the High Court of Patna 
has jurisdiction in the area called the 
Santal Parganas. In oases not coming 
under that clause, in other words, in 
other kinds of cases, the High Court of 
the Santal Parganas is the Commissioner 
of Bhagalpur. 

The question then is whether the pres- 
ent case comes under Cl. (a) or 01, (b) 
of sub-Ol. (ii). The present is a case of an 
accused person tried by the Sub-Deputy 
Magistrate of Deoghar for offences under 
the Bihar and Orissa Municipal Act 
which is in force in the Santal Parganas. 
The accused (petitioner) was acquitted 
by the- Sub-Deputy Magistrate. The 
order of acquittal was appealable and was 
also revisable by the High Court under 
S. 439 of the Criminal P. C. An appeal 
against an acquittal is allowed only to 
Local Government and it lies only to a 


High Court. Any private person just 
like the complainant might invoke the 
revisional powers of the High Court to 
set aside an order of acquittal under 
S. 439 or the High Court may of its own 
motion set aside such an order. There 
was no appeal in the present case by the 
Local Government under 8. 417. If 
there was an appeal it would have lain 
only to the High Court of Patna under 
01. I (ii) (a) of S. 4. The Chairman of 
the Deoghar Municipality who' was the 
complainant in the case applied to the 
Commissioner of Bhagalpur to set aside 
the order of acquittal in bis capacity 
as the High Court of the Santal 
Parganas. 

The learned Government Advocate con- 
tends that the matter dealt wich by the 
Commissioner under S. 439 came under 
Cl. I (ii) (b) of S. 4. His contention is 
that the High Court of Patna has only 
jurisdiction to deal with appeals under 
S. 417 agiinst an order of acquittal and 
that it has no power to deal with such 
an order under S. 439 of the Criminal 
P. C. and that the Commissioner ol 
Bhagalpur is the High Court in such 
matters. Mr. Yunus on behalf of the 
petitioner resists this contention of the 
learned Government Advocate and says 
that all matters connected with an order 
of acquittal, be it an appeal from that 
order or an application in revision, is- 
Excluded from the jurisdiction of the 
Commissioner of Bhagalpur and that the 
High Court of Judicature at Patna is the 
only authority competent to deal with 
such matters. He says that although 
the words used in Cl. 1 (ii) of S. 4 refer 
especially to appeals under S. 417, it 
includes also applications in revision 
under S. 439 of the Criminal P. C. In 
support of his contention he relies upon 
S. 439 of tho Code which says that the 
High Court dealing with matters in revi- 
sion under that section may exercise 
any of the powers conferred on a Court 
of appeal by Ss. 423, 426, 427 and 428 
or on a Court by S. 338, and he says 
that an order of acquittal can only be 
set aside by the High Court acting under 
S. 439 in the manner prescribed by S. 423 
of the Criminal P, C, which deals with 
appeals. 

Reference has also been made to the 
provision in S. 423 (l) which says that 
in dealing with an appeal under S, 417 
from an order of acqnlttal the Court 
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may reverse such order or direct that; a 
further enquiry may bo made, or that 
the accused may be re- tried or com- 
mitted for trial as the case may be and 
find him guilty and pass sentence accord- 
ing*to law. The contention is that read- 
ing Ss. 424 and 439 together the order of 
acquittal can only be set aside by the High 
Oourt exercising its re visional powers 
under S. 439 by a reference to the pro- 
visions in S. 417 renting to an appeal 
from an acquittal, Taerefore, the power 
given to the High Oourt at Patna to deal 
with appeals under S. 4i7 against an 
order of acquittal implies that the power 
of revising such an order under S. 439 
is also vested in the said High Court and 
is taken away from the Commissioner 
of Bhagalpur. 

The contention does not seem to be 
sound. The powers of revision are 
different from powers exercisable in 
appeal. The right of appeal can only bo 
conferred by express provision in the 
Criminal P. C., whereas the power of 
revision conferred under S. 439 is larger 
in scope and it deals with matters in 
which there may or may not be an 
appeal. It gives a wide power to the 
High Court to look into the record of 
any cause and satisfy itself as to 
the correctness and propriety of the 
finding or sentence recorded or order 
passed and as to the irregularity of pro- 
ceedings of an inferior Court. This power 
of revision is exeroisible at the instance 
of a party or by the High Court of its 
own motion. Even in cases where 
there is an appeal the power of revision 
may be exercised where no appeal lias 
actually been brought : vide Cl. (5) of 
S. 439. Under that clause a private 
party has a right to apply to the High 
Court to set aside an order of acquittal 
although it has no right of appeal. 
S. 439 indicates the manner in which 
certain cases coming to this Court 
might be disposed of. It refers to the 
powers of the appellate Court defined 
in S, 423 as indicating the mode in which 
appealable orders may be dealt with by 
the High Court. It does not mean that 
an application in revision is converted 
into an appeal simply because under 
S. 439 a High Oourt is empowered to 
exercise the powers defined under S. 4*23 
with respect to appeals. 

It is obvious that an application by 

pi'ivata party against an order of 


acquittal under S. 439 cannot be re* 
garded as an appeal under 8. 117, for a 
private party has no right of appeal under 
that section. Reference to 8. 417 in 
8. 423 and to 8. 423 in S. 439 simply 
means that under the revisional powers 
of the High Court an order of acquittal 
may also be reversed and further enquiry 
of re-trial of the acmsed be directed 
as is indicated under 01. (l) (a), 8. 423 
The application of the Chairman of the 
Municipality in the present case cannot 
be treated as an appeal under 8. 417 by 
the Local Government, and hence it 
cannot come under 01. I (ii) (a) of 8. 4 
which applies only to appeals under 
8. 417 from orders ol acquittal. We 
have to read into that clause the words 
“ and applications under 8. 439 or 
words to that effect in order to amplify 
the scope of the provision and thus to 
give jurisdiction to the High Oourt at 
Patna to deal with applications in revi- 
sion against orders of acquittal. This we 
are nob permitted to do. It may seem 
to be an anomaly that an appeal from 
an order of acquittal under 8, 417 should 
lie to the High Oourt at Patna, whereas 
an application in revision against the 
same order under 8. 439 would lie to the 
Commissioner under 8. 4 ^1) of the 
Santal Parganas Justice Regulation V 
of 1893. It may be that this is a case 
of omission ; bub that is a matter which 
has to be dealt with by competent 
authority. 

The application to this Court against 
the order of the Commissioner of Bhagal- 
pur passed under 8. 439 of the Cri- 
minal P. 0. setting aside the order 
of acquittal in the present case did not 
lie to this Court and it is obvious that 
it was entertained under a misapprehen- 
sion. The order of the Commissioner 
exercising his powers as the High Court 
of 'the Santal Parganas under 8. 4 cannot 
be dealt with by this Court, and, there- 
fore, the petitioner had no right to come 
to this Court against the order of the 
Commissioner. 

The result is that the rule issued on 
the 27bh May 1926 calling for the re- 
cord of the case and staying further pro- 
ceedings is discharged. 

Maepherson, J. — I also entertain no 
doubt that this application must be re- 
jected. 

It l^as been made under S. 439 of the 
Code of Criminal procedure on behalf of 



452 PattiA Anwar Ali v. Deoghar 

a person other than a European British 
subject and other than a person jointly 
charged with a European British subject, 
with the prayers that this Court will (l) 
set aside an order of the Commissioner of 
Bhagalpur purporting to act as High 
Court of the Bantal Parganas in which he 
set aside the acquittal of the petitioner 
in the Court of the Sub- Deputy Magis- 
trate of Deoghar and directed his re- 
trial; and (2)qua8li the proceedings now 
pending against the petitioner in that 
Court. 

The first prayer fails because this High 
Court has, as Mr. Yunus admits, no juris- 
diction under 8. 439 or otherwise to set 
asidp the order of the Commissioner. In 
point of fact the rule was granted to 
consider the second prayer. The second 
prayer fails because this Court possesses 
no jurisdiction under S. 439 over the 
proceedings against the petitioner in the 
Court of a Magistrate of the Santal Par- 
ganas. Purtherraore, the order for re- 
trial of the petitioner was in fact with- 
in the jurisdiction of the Commissioner. 
Under Chap. II of the Santal Parganas 
Civil Justice Keg, V of 1893 the jurisdic- 
tion of this Court under the Code of Cri- 
minal Procedure with reference to pro- 
ceedings against the petitioner does not 
extend beyond oases tried by the Court of 
Sessions and appeals under 8, 417 from 
Original and Appellate orders of acquit- 
tal [8. 4 (/) (ii) (a)J , the Commissioner 
being the High Court with reference to 
all other preceedings against him. The 
proceedings now ponding against him are 
manifestly not included within such 
oases or appeals. 

In fact Mr. Yunus for the petitioner 
admits tliab he is out of Court at once if 
8. (T) (ii) ('^) be strictly construed. His 
position is that a wide interpretation 
should be accorded to “ appeals under 
S. 417” so as to make the expression 
cover also applications under 8. 439 to 
set aside orders of acquittal. His ground 
is that anomalies may result if an 
appeal under 8. 417 is made to one High 
Court and an application to set aside the 
same acquittal is made under 8. 489 to 
the other High Court. The discussion 
before us has’ however, clearly demon- 
strated that the possibility of divergent 
order on the subject of an acquittal be- 
ing passed by the two High Courts is so 
remote^ as to be in praotioe entirely neg- 
ligible. It is certainly not such as would 
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lead one to construe appeals under 
S. 417” (which are presumably excluded 
from the jurisdiction of the Commis 
sioneras High Court because they are- 
preferred by the executive 'Government,- 
and the Commissioner is, except for his 
special judicial functions in the Santal 
Pcrganas, an executive officer) as inolud-' 
ing applications under 8. 439 in respect 
of acquittals which can only be prefer- 
ded by the private prosecutor and with 
which the executive Government is not 
concerned. 

Mr: Yunus next argues, if I understand 
him aright, that as this Court is : 
the only Court that can set aside an ac- 
quittal by a Court in the Santal Par- 
ganas, the Court of the Sub-Deputy 
Magistrate is an inferior criminal Court 
situated within tho local limits of the 
jurisdiction of this Court, at least so far 
as acquittals are concerned, and accord- 
ingly this Court is empowered to revise 
the proceedings of such Magistrate in a 
case such as the present where he is 
about to try the petitioner whom he has 
already acquitted. 

But there is no reason to hold that 
this is the only High Court that can set 
aside an acquittal by the Magistrate in 
the Santal Parganas. No doubt this Court 
alone can set aside an acquittal on appeal- 
The learned Commissioner in his judg- 
ment does indeed describe the proceed- 
ings before him as an appeal against an^ 
acquittal, and he has also set out that 
the private prosecutor/* has a right of 
appeal under S. 439.” But that pro- 
ceeding was in fact not an appeal, still 
less an appeal by the Local Government 
under 8. 417, and the intention mani- 
festly was to hold that it was open to 
him as the High Court to revise an order 
of acquittal. In fact his order concludes : 
*• I accordingly direct that re- trial shall 
take place (under 8. 439, Criminal P. 0.).” 
That an acquittal may be set aside by 
the High Court under 8. 489 at the in- 
stance of a private prosecutor is settled 
law. It had also been so held in several 
High Courts prior to the date when the 
Kegulation of 1993 was made, and the 
authority which made the regulation 
is to be presumed to have been 
aware of that fact and to have intended 
that as High Court for the Santal 
Parganas the Commissioner of Bbagal- 
pur should possess the ordinary power 
under S. 439 to revise orders of acquitfial 
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in such oiroumstanoes. Mr. Yunns 
then points oat that the powers exerci- 
sable undef 8. 439 are “ the powers con- 
ferred on a Court of appeal under S. 423’* 
and that the only powers conferred under 
S. 423 to set aside an acquittal on appeal 
relate to appeals under S, 417 which are 
Yemoved from the jurisdiction of the Com- 
missioner, and contends that in the face 
of these provisions the presumption 
should not be made. But the argument 
involves the importation of words into 
S. 439 so as to make the provision quo- 
ted run “the powers conferred on(it as) a 
Court of appeal under S. *423.” The in- 
dications are that in S. 4 (/) (u) (a) of 
Reg. V of 1893 the enacting authority 
specifically set out all the powers which 
it intended should not rest with the Com- 
missioner as High Court in proceedings 
against persons of the status of the peti- 
tioner,‘and I can see no justification for 
importing any words into S. 439 which 
would restrict his jurisdiction by impli- 
cation. Accordingly this Court is not 
the only High Court which has jurisdic- 
tion to set aside an acquittal by a Magis- 
trate of the Santal Parganas. 

Jurisdiction in respect of sotting aside 
acquittals is in fact distributed between 
the two High Courts : this Court possess- 
ing it on appeal by Government and the 
Commissioner on application by a private 
.party in revision. In Ss. 435 to 439 : as 
in other provisions of the Code, “ High 
Court” means the Commissioner except 
where S. 4 (I) (ii) {a) of the 'Regulation 
operates. It has no operation in the pro- 
ceeding pending against the petitioner 
in the Court of the Sub-Deputy Magis- 
trate of Deoghar which for this purpose 
at least is not an inferior Court to this 
Court. Accordingly tliis Court has no 
jurisdiction to quash that ' proceeding 
The same would have been tlie case if 
the Magistr«ate had wichout the interven- 
tion of the Commissioner, started suo 
motu and illegally to re* try the peti- 
tioner ; the petitioner’s remedy would 
have lain in an application for re- 
vision in the Court of the Commissioner. 

Mr. Yunus, it may be remarked, adop- 
ted in so many words the argument of 
.Mr. Hill in In the matter of Wilson fl) 
rwbich is summarized at the top of p. 249 
jin support of his claim that this Court 
has jurisdiction over all the criminal 
“Tir £1891] ISOaOlT. 


Courts of the Santa! Parganas under its 
revisional powers under the Code of 
Criminal Procedure, but a perusal of the 
Acts, Regulations and oases there cited 
has failed to satisfy me that the claim is 
well founded. 

Rule discharged. 
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Khiri Chand Mahton — Defendant No, 2 
— Appellant. 

V, 

Mt, Megh ni — Plaintiff — Respondent . 

In the matter of Court- fee in Second 
Appeal No. 1388 of 1925, Decided on 
24th March 1926, 

iic Court-fee^ Act. S, 7 iiv),{c) — Two.rellefs not co- 
extensive and both necessary — 5. 7 (Iv) (c) will 
apply. 

The plaiutifi prayed for two reliefs. The first 
relief related to a deolaration as to the general 
title of the plaintiff to all the properties in* 
horited by her from her husband. The second re- 
lief related to the particular deed of transfer 
executed by Defendant No. 1 in favour of Defen- 
dant No. 2 with respect to a particular property 
as part of the estate inherited ‘by her from her 
husband. 

Held : that the two reliefs prayed for were not 
co-extensive, nor was one of them a surplusage. 
Hence the suit was one for a doolaratioji and a 
consequential relief and. an ad valorem Court- 
fee under S. 7 (iv) (c) was payable : 29 Uom. 207 : 
22 C. L. J. 415 and 03 I. C. 38, Dlst. [V 456 0 2] 

Sant PrasQtd — for Appellant. 

Shadi Shaikher Prasad Singh and 
Lachmi Narain Sink a — for Respondents. 

Judgment. — The question is : What 
Court-fee is payable upon the plaint 
in the present case filed in the Court of 
the Munsif of Bihar and upon the 
memorandum of appeal filed uy the 
defendant in the Court ’of the District 
Judge of Patna ? In the plaint the re- 
liefs sought are as follows : 

(1) It may be held by the Court that ‘the dis- 
puted properties form portion of tlie proj)erbies 
left by the husband of the plaintiff ; that Defen- 
dant No. 1 has no title thereto and that she has 
no right to transfer the same, 

(2) On determination of relief No. 1 it may 
be held that Defendant No. 1 had no right to 
execute the sale-deed, dated the 3rd August 1920, 
ani that neither it has affected the title of the 
plaintiff nor has Defendant No. 2 acquired any 
righi; thereby. 

(3) If during the pendency of this suit the 
plaintiff be dispossessed of the disputed proper- 
ties, then oti Court-fee being taken she may be 
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awarded a decree lor recovery of possesirfon of the 
disputed properties. 

(4) The costs in Court with interest up to the 
date of realization raav be awarded to the plain- 
tiff against the defendants. 

(5) Such other reliefs as deemed equitable 
by the Court may be decreed in favour of the 
plaintiff. 

The plaintiffs case as laid in the 
plaint is based upon the following facts. 
It is said that one Tarni Mahton had 
two sons Puran Mahton and Budhan 
Mahton. He died while joint with his 
sons, and after his death the two sons 
continued to be members of a joint 
Mitakshara family. Defendant No. 1, 
Mt. Jogia, is the wife of Puran Mahton. 
Tbo plaintiff is the wifo of Budhan Mah- 
ton. Puran is dead. It is said that when 
he died he was joint with Budhan Mahton 
and consequently the latter succeeded to 
the properties by right of survivor- 
ship as the sole surviving male member. 
Budhan died in 190.9. The plaintiff’s 
case is that she has succeeded to the 
property as his widow under the Hindu 
Law and that the Defendant No. 1 
Mt, Jogia, wife of Puran, is entitled 
only to maintenance. Continuing, the 
plaint states that the plaintiff* obtained 
possession of the property and has been 
enjoying it ; and that tlio Defendant No. 1 
lias not acquired any right to it nor any 
right to transfer or encumber the family 
property ... In the record-of-rights, how* 
ever, Mt. Jogia, Defendant No. 1, got her 
name recorded as in possession and oo* 
oupation of the family property along' 
with the plaintiff, and the names of both 
the plaintiff and Defendant No. 1 were 
recorded in the kbatian with respect to 
the raiyati kasht lands of the family. 

Defendant No. 1 though she had no 
right of any sort in the property nor had 
she possession thereof executed a sale* 
deed on the 3rd of August 1920 in res- 
pect of half of the properties left by the 
husband of the plaintiff, in the farzi 
name of Defendant No. 2. It is also 
‘^'tated in the plaint that the Defendant 
No. 3 for self and on behalf of other 
properties got a kabuliyat and kishtbandi 
bond executed by the plaintiff in respect 
of the area and made Defendant No. 2 
also join in the execution of the said deed 
on the ground that her name was al- 
ready entered in the survey khatian. 

The aforesaid transactions, namely, 
the entry in the reoord-of-righfes apd the 
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kabuliyat are attacked' by the plaintiff. 
She says that : 

although the sale-deed in question has not 
affected her title, yet the existence thereof is 
apprehended to cause dispute hereafter and a 
cloud is thereby oast over the title of the plain- 
tiff in respect of the disputed properties ; hence 
the suit. 

The cause of action is said to have 
arisen on the 3rd of August 1920, the 
date of the execution of the aforesaid 
sale-deed. The plaint was stamped with 
a Court-fee of Es. 15 under Art. 17 of the 
Court-fees Act. The defendant in his 
written statement took a distinct plea 
as to insufficiency of the Court-fee, and 
upon that plea Issue No. 3 was raised 
in the trial Court : 

Is the Court-fee paid sufficient } 

But at tho actual hearing of the case 
this issue was not pressed. The suit 
therefore, was determined by the Munsif 
upon the aforesaid Court-fee. The De- 
fendant No. 2, the transferee, appealed 
to the District Judge and paid a Court- 
fee of Bs. 15 upon the memorandum of 
appeal ; and upon an objection raised by 
the District Judge an additional Court- 
fee of Bs. 15 was i^aid upon the ground 
that reliefs (l) and (2) constituted two 
separate declarations. Tho appeal was 
dismissed in the Court below, and hence 
the defendant has filed a second appeal 
in this Court. 

Under the orders of the Taxing Officer 
of this Court, dated the 9th November 
1925, the appellant has paid the addi- 
tional Court-fee, as according to the 
Taxing Officer, an ad valorem Court-fee, 
was chargeable under S. 7, Cl. (4) (c) of 
the Court-fees Act. If this view of tbo 
Taxing Officer is correct, the Court-fees 
paid upon the plaint and the memoran- 
dum of appeal in the Court below were- 
insufficient, and the plaintiff and the 
defendant both have to make good their 
respective deficiencies. The questiou as 
to the sufficiency or otherwise of the 
Court-fee payable in the Court below 
does not lie within the province of thie 
Taxing Officer ; but it has to be deter- 
mined by the Court under S. 12 of the 
Court-fees Act. Accordingly, this being 
the preliminary question before the ap- 
peal can be allowed to proceed, it has 
been placed before this Bench for a deci- 
sion as to whether ad valorem Court-fee 
should be charged upon the plaint and 
the memorandum of appeal in the Court 
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below under S. 7, Cl. (4) (o) of the Court- 
fees Act. 

The Taxing OfiSoer in his order direct- 
ing ad valorem Courfc-fae fco be paid upon 
the memorandum ‘ of appeal has relied 
upon a decision of mine as Taxing Judge 
in the case of Ram Ekhal Singh v. Sar- 
jug Prasad Misser (l). The second re- 
lief in that case quoted by me in my 
judgment was similar to the second re- 
lief in this case. It sought to have an 
adjudication by way of a declaration 
that certain sales and transfers made by 
the defendants in that case were with- 
out any valid necessity and without any 
consideration and were not binding upon 
the plaintiff after the death of the 
limited owner who was a Hindu lady. 
I held that that relief clearly came under 
S. 42 of the Specific Relief Act and was 
chargeable with a fixed Court-fee of 
Rs. 10 which under the then provisions 
of the Court-fees Act was chargeable. 
The first relief sought in that case was 
as follows : 

That it may be held by the Court that the 
plaintifE is a near gotia and reversionary heir of 
Mangal Prasad Singh. 

That relief related to the title of the 
plaintiff in that case to the property in 
dispute and his locus standi to question 
the validity of the transfer made by the 
widow of the late holder of the property. 
The plaintiff in the present case is the 
widow of Budhan Mahton and claims to 
have succeeded to the properties on ac- 
count of Budhan 's brother, husband of 
Defendant No. 1, having died in a state 
of jointness. This is ‘the title claimed 
by her to the property and upon that 
title her right to question the validity 
of the transfer made by Defendant No, 1 
in favour of the Defendant No. 2 rests. If 
that title was not at all disputed nor was 
there any reason for any apprehension 
on the part of the plaintiff of the title 
being seriously denied by the defendant, 
then the mere asking for a declaration 
by the Court to declare her title in order 
to enable her to seek the principil and 
the second relief would not make the 
relief essential, and would not require 
any additional Court-fee to be paid^ In 
that case relief No. 1 would have been 
deemed simply a surplusage or as an 
ornamental relief. This is the view 
taken by me in the miscelleneous judi- 
cial ease referred to above. I do not 
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think that the other reliefs in the pres- 
ent case demand any serious considera- 
tion for they do not seem to affect the 
real character of the suit. The third 
relief was only a contingent one depend- 
ing upon the finding of the Court that 
the plaintiff was not in possession of the 
property and in that event she offered 
to pay Courb-fee for getting the relief 
for recovery of possession. That contin- 
gency has not arisen and the Courts 
below have held that the plaintiff has 
been all along in possession of the pro- 
perty. Therefore that relief has be- 
come unnecessary and the occasion for 
calling for additional Court-fee .has nob 
arisen. 

The fourth relief obviously is im- 
material relating to costs. Depending 
upon the adjudication in her favour of 
the obhep reliefs, the fifth relief is what 
is often said to be an omnibus relief 
which does not in itself ask for a specific 
relief so as to make the plaintiff liable 
to pay Court-fee upon it. A number of 
authorities have been cited to us at the 
Bai , one of which is of our own Court 
Mt, Noowooagor Ojain v. Shidhar Jha (2), 
in which Roe, J., held that a suit for 
avoidance of a registered deed of gift 
was chargeable with ad valorem Court- 
fee upon the ground that the Court was 
bound, upon deciding the suit in the 
plaintiff’s favour, to send a copy of the 
decree to the office in whose book the 
deed was registered. The report of the 
case does not show the details of the 
reliefs sought in the case. Thfe deci- 
sion was entirely based upon certain 
previous authorities cited therein. One 
of these oases is Parvatihai v. Vishva- 
?iath Gaiiesh (3). In that case, however, 
there was a specific relief sought for 
sending a copy of the decision noted in 
the b^ok containing a copy of the docu- 
ment with a view to have the cancella- 
tion of the deed noted in the register of 
documents kept in the Sub-Registrar’s 
office. In this case there is no prayer 
for sending a copy of the decision to . the 
Sub-Registrar and we cannot import a 
relief into the plaint in order to make 
the relief consequential and thus to 
charge Court- fee thereon. If the Odurt 
is bound to send a copy of the decree to 
the office of the Registrar it is no 
busines s of th e p art y to ask for it, but 

(2) [1918] 8 Pat. L. J. 194-46 I. 0. 233. 

(8) [1905] 29 Bom, 207=6 Bom. h, R. 1125. 
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it is the duty of the Court to send it of 
its own accord. 

The next case relied upon is Jhumak 
Kamti v. Debu Lai Singh (4). In that 
ease it was held that a relief for a 
declaration coupled with a relief for 
oonfirmation of possession makes the 
suit one for a declaration and conse- 
quential relief. In that case also there 
was a sjpecifio prayer made by the plain- 
tiff for confirmation of possession. No 
such prayer has been made in the pres- 
ent case, and upon the principle already 
stated we cannot add that prayer to the 
reliefs sought by the plaintiff and make 
the relief a consequential one. 

The decision of this ‘Court in Sheikh 
Bafiq-uddin v. Ilaji Shaikh Asgar All 
(5) (Das and Adami, JJ.) has been cited 
to show that 'two declarations do not 
necessarily make a suit for a declaration 
and a consequential relief. Similarly, 
the case of Makahir Prasad v. Shyam 
Bihari Singh (6j, has been cited to show 
that a relief which is unnecessary and 
follows as a matter of course from the 
decision in favour of the plaintiff on the 
other reliefs, is not a consequential re- 
lief. In that case the principal relief 
asked for 'a declaration that a certain 
transfer made by a judgment-debtor 
of the plaintiff was with a view to de- 
feat the decree of the plaintiff and an 
additional relief was asked that the 
plaintiff be declared entitled to realize 
the decree from the estate of the defen- 
dant judgment-debtor. It was held 
that tliA last relief was a surplusage, for 
the plaintiff would be entitled to exe- 
cute the decree and attach the property 
without any declaration by the Court 
upon the decision obtained on other re- 
liefs in his favour. In the case of Shaikh 
Rafiq-ud'din v. Haji Shaikh Asgar All 
(5), the two reliefs asked for, as a matter 
of fact constituted one relief, and the de- 
claration of the first relief rendered un- 
necessary the declaration with respect 
to the second relief. 

Upon the principles of the aforesaid 
decisions the question is whether the 
two principal reliefs claimed by the 
plaintiffs in the present case are sepa- 
rate* and necessary, or the decision 
of one of them renders the decision of 
the other relief unnecessary, or the other 


is obtainable without any fqrther de-. 
claration by the Court and merely upon 
the strength of the decision ol one of 
the reliefs. The first relief in the pres- 
ent case relates to a declaration as to 
the general title of the plaintiff to all the 
properties inherited by her from her hus- 
band. The second relief relates to the 
particular deed of transfer executed by 
Defendant No. 1 in favour of Defen- 
dant No. 2 with respect to a parti* 
cular property as part of the 
estate inherited by her from her hus- 
band. The second relief is admittedly 
essential ; the first relief will be essen- 
tial only when upon the plaint it would 
appear that it is necessary for the plain- 
tiff to have any doubt or cloud cast upon 
the estate inherited by her removed. 
The two astounding facts stated in the 
plaint : the entry of the name of Defen- 
dant No. 1 in the record-of-rights and 
in the kabuliyat in favour of the proprie- 
tor, would go to show that the plaintiff* 
is apprehensive of the claim of Defen- 
dant No. 1 not only to the property in 
suit but to a moiety of the entire estate 
in question and that the deed in ques- 
tion was only a first move in the matter 
with a view to have it established that 
the husband of Defendant No. i died 
while separate from that of Defendant 
No. 2. The plaintiff’, on the other band, 
claims the entire property on the grounjd 
that the husband of Defendant No. 1 
predeceased her husband and died 
while joint with him, the whole estate 
having passed by survivorship to the 
husband of the plaintiff. 

Therefore, in the present case we are 
not prepared to hold that the two re- 
liefs are co-extensive or that one of 
thorn is surplusage. We are pre- 
pared to give the plaintiff an op-, 
tion to state which of the aforesaid re- 
liefs she would wish to be deleted as 
being superffuous and not required by 
her. If she does not intimate her inten- 
tion within three days it will be pre- 
sumed that both the aforesaid reliefs 
are essential, which will render plain- 
tiff liable to pay ad valorem Court-fee on 
her plaint as estimated by the Stamp- Re- 
porter. 


(4) [1916] 22 0. L. J. 415-16 I. C. 89B. 

(5) [1921] 68 I. C. 88. 

(C) A. 1. K. 1925 Pat, 44=3 Pat. 795. 
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AVA.^l AND KULWANT SAHA-Y, JJ. 

Permanand Kumar and others — Plain- 
tiffs — A ppellants. 

V. 

Bhon Lohar and others — Defendants — 
Respondents. 

Second Appeals Nos. 1302 to 1309 of 
1925, Decided on 8th July 1926; from a 
decree of the Sub-J., Muzaffarpur, D/- 
I3th August 1925. 

5}c Civil P. C., S. 151 — Remaiid order is ap- 
pealable only if it amounts to decree— -Order rever- 
sing trial Court's decree is not a decree unless 
iirder Itself decides any point for determination 
—Civil r. C., 0. 41, P. 23. 

Au order of remand under S. 151 is appealable 
only when it amounts to a decree. Where the 
order of remand merely sets aside the decree of 
the trial Court and does not itself decide any 
of the points raised for determination and does 
not determine the rights of the parties with 
regard to any of the matters in controversy in 
the suit, it cannot ainouut to a decree and must 
be treated as au order ; and no appeal would lie 
against it as a decree. The more fact that the 
order reverses the decree of the trial Court and 
deprives the plaintiffs of the valuable right they 
had acquired thereunder would not make an 
order of remand a “ decree,” unless that order 
itself determines any of the points arising for 
determination in regard to the miatters in con- 
troversv in the suit : 44 Cal. 929 (P. B.), IHsL; 3 
P. L. J. 90 and 58 I. C. 909, Ref. [P. 459, C. 2J 

L. K, Jha — for Appellants, 

Eaij, T, N. Sahatj and Aditya Narain 
Lai — for Respondents. 

Kulwant Sahay, J,— -These are ap- 
peals by the piaintift's filed ^against the 
decision of the Subordinate Judge of 
Muzaffarpur whereby he remanded the 
suits to the trial Court for fresh trial 
laying down certain issues for considera- 
tion. 

A preliminary objection is taken on 
behalf of the respondents that no second 
4\ppeal lies in these cases. The objection 
is baaed on the ground that the remand 
was made not under the provisions of 
0.41, R. 23 of the Civil P, C., against 
which an appeal would lie under 
O. 43, 'R. 1, Cl. (u), but that the 
remand was under the inherent power 
of the Court, and that, therefore, no 
Appeal would lie to this Court as an 
appeal from an order ; and that the 
order making the remand was not a 

decree ’ within the meaning of the Code 
of Civil Procedure and, therefore, the 
present appeals as appeals against the 


appellate decrees of the Subordinate 
Judge were not maintainable. On behalf 
of the appellants it is contended that 
the orders of the learned Subordinate 
Judge were decrees and, therefore, second 
appeal would lie to this Court as an 
appeal against a decree. The question 
for determination, therefore, is whether 
there was a«y decree made by the Court 
of appeal below against which an appeal 
would lie to this Court, 

Learned vakil for the appellants relies 
on four decisions, three of which are 
decisions of this Court and one is a 'deci* 
sion of the Calcutta High, Court. The 
decisions of this Court relied upon are 
Ram Chandra Eao v. Naraiyan Lai (l) ; 
Achuta Singh v. Hit Narain Singh, 
Second Appeal No. 1382 of 1922, which 
has not been reported as yet ; and Raghu- 
nath Das v. Jhari Singh (2). The deci- 
sion of the Calcutta High Court relied 
upon is Bhairah Chandra Dutt v. Kali 
Kumar Dutt (3). It is necessary to con- 
sider these decisions in detail. The case 
of Ram Chandra Rao v. Narain Lai (l) 
was decided by Mr. Justice Jwala Prasad 
sitting alone. It appears that this appeal 
was originally hied as an appeal from an 
order and it was directed against an 
order of remand which did not come 
under O. 41, R. 23. The Registrar was 
of opinion that the ap})eal. was incom- 
petent and he referred the case to the 
Bench for orders. The matter came U[) 
before the Hon'bio the Chief Justice 
and Adaini, J., and their Lordships made 
the following order on the ISth June 
1919: 

Th(5 leai'ncd vakil for the appellant consen- 
ting, lot this appeal be admitted as au appeal 
from tho decree of the lower appellate Court 
reversing the decree ot the Muusif. Send for 
the record and issue the usual notices. This 
order is subject to a further report from the 
Stamp Reporter as to tho sufficiency of the 
stamp on a memorandum of appeal on the above 
basis. The memorandum must be amended 
accordingly. 

The appeal was accordingly admitted 
as an appeal against the decree and it 
ultimately came on for hearing before 
Mr. Justice Jwala Prasad sitting alone, 
when an objection was taken on behalf 
of the respondents that the appeal di^ 
not lie. Jwala Prasad, J., overrule(j 
this objection. His Lordship observe^ 
that the remand in that case was r\o^ 

(Trci 920 j 581. 0 . 909. 

(2) [1918] 3 Pat. L. J. 9a==45 1. C. 100. 

(3) A. 1. R. 1923 Cal. 006. 
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under 0. 41, B. 23 and, therefore, no 
appeal lay un er 0. 43, B. 1, CL (u), 
hut an appeal lay against the decree 
made by the lower appellate Court set- 
ting aside the decree of the trial Court. 
His Lordship relied upon a decision of 
this Court in Brijmohan Pathak v. 
Deobhajan Pathak (4), and upon the 
order of the learned Chief thisbioe and 
Adami, J., dated the 13th June 1919 
referred to above. His Lordship also 
referred to the decision in Bhadai Sahu 
V. Sheikh Maneicar Ali (5). No reasons 
are given by his Lordship for holding 
that the order setfcing aside the decree 
of the trial Court was itself a decree. 
In Brijmohan Pathak v. Deobhajan 
Pathak (4) relied upon by the learned 
Judge, it was merely held that a remand 
which was not made under B. 23 of 
O. 4i of the Civil P, 0. was not appeal- 
able. There was no decision in this 
case that the order could be appealed 
against as a decree. In the order of the 
learned Chief Justice and Adami, J., 
dated the 13th June 1919, directing the 
appeal to be admitted as an appeal 
against the decree of the lower appellate 
Court no reasons are given as to how 
the order appealed against could bo 
treated as a decree. In Bhadai Sahu v. 
Sheikh Manoivar Ali (5) the question 
as to whether an appeal could be filed 
against an order of remand treating it 
as a decree was not raised or discussed. 
The question raised there was whe- 
ther the order appealed against came 
under B. 23 or E. 25 of O. 41. Their Lord- 
ships observed that there was no reason 
why there could not be at one and the 
same time an order both under B. 23 
and under R. 25 of O. 41. In such a 
case the orders, although made upon one 
piece of paper, would in effect be quite 
separate, and the party affected would 
be competent to pursue the remedy by 
an appeal provided by the Code in res- 
pect of each ; that, with regard to the 
order under B. 23 he could appeal 
against the decree or against the remand 
order itself under O. 43, B. 1, Cl. (u); 
and, that the order under B. 25 cculd be 
attacked in a second appeal against the 
final decree in the suit. Now, when 
their Lordships observed that with 
regard to the order under R. 28 the 

'TiTUOloT 1 PaCl]rTr509^66 I. C.^ 

(6) [1919] 4 Pdt. L. J. 645=62 I. 0. 126= 
(1920) P. H. 0. 0. 91. 
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party affected could appeal against the 
decree, 1 apprehend that what was 
intended was Tih t an appeal would lie 
against the h ril decree made in the case 
and in that appeal the order of remand 
under B. 23 could bo challenged. It 
was not laid down that the order of 
remand itself under B. 23 could be 
appealed against as an appeal against a. 
decree. The language used by their 
Lordships is : 

With regard to the order under R. 23 it 
open to him either to appeal against the whole 
deeree or to appeal agiinst the order of remand 
only under O. 43. 

Their Lordships merely pointed out 
that it was open to the party to appeal 
against that portion of the order which 
was under R. 23 or he could wait and 
appeal against the final decree and in 
that appeal object to the order under 

R. 23. I am, therefore, of opinion that 
the cases relied upon by Jwala Prasad, J. 
in Bam Chandra Rao v. Narain Lai (l) 
do not support the contention that an 
appeal would lie against the decree of 
the lower appellate Court remanding a 
case to the trial Court, the remand being 
under the inherent power of the Court 
and not under 0. 41, E. 23 of the Code.. 
The decision *of Bucknill, J, in S. A- 
No. 1382 of 1922 merely follows the 
decision of Jwala Prasad, J., in the case 
referred to, and to the order of the. 
learned Chief Justice and Adami, J. 
made on the 13th June 1919, referred to- 
above. His Lordship gives no reason 
whatsoever for holding that the order 
appealed against could be treated as a. 
decree and an appeal could lie against it 
as an appeal from decree. It is remark- 
able that the judgment of Bucknill, J., in 

S. A, No. 1382 of 1922 was .appealed 
against in Letters Patent Appeal No. 76 
of 1925 : but the question of maintaina- 
bility of the second appeal as an appeal 
against a decree was not raised or deci- 
ded in the Letters Patent appeal. 

In Baghunath Das v. Jhari Singh (2)* 
the appeal was originally filed as an 
appeal from an order of remand under 
0. 43, R. 1, clause (u). An objection was 
taken by the respondent that the appeal 
was really not an appeal from the order 
of remand but from an appellate decree. 
The trial Court had dismissed the suit on 
various grounds. On appeal by the 
plaintiff the District Jud^ had held thai 
the plaintiff was entitled to the land* 
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which he claimed and fchat fche suit was 
within limitation and therefore, the 
plaintiff was entitled to a decree for 
possession and the remand was made by 
the District Judge for determining the 
question as to whether the plaintiff was 
entitled to mesne-profits and if so what ; 
and whether the plaintiff had any cause 
of aobion against Defendant No. 6. The 
learned District Judge directed that after 
determining these issues the lower Court 
will pass a decree accordingly. It was 
held by this Court that the District 
Judge did really reverse the decree of the 
first Court on merits and that he should 
have passed a decree for possession in 
favour of the plaintiff and sent the case 
to the Court below for inquiry as to 
mesne profits. Their Lordships, there- 
fore, treated the order of the District 
Judge as a decree for possession and 
held that the defendant’s appeal against 
the decision of the District Judge must 
be considered as an appeal against an 
appellate decree. The decision of this 
Court in that case proceeded on the 
assumption that the District Judge on 
appeal had conclusively determined the 
rights of the parties with regard to some 
of the matters in controversy in the 
suit and that such a decision was a dec* 
ree within the definition of tlie term as 
given in the Code of Civil Procedure. 

In this view of the case it was clear 
that thQ decision of the District Judge 
in that case could be treated as a decree 
and appealed against as such. This case, 
therefore does, not help the appellants in 
the present appeals. 

It now remains to consider the deci- 
sion of the Calcutta High Court in Bhai' 
rah Glxandra Diitt v. Kali Kumar Dutt 
(3). This decision no doubt is in favour 
of the appellant in the present case. 
There also the appeal was against an 
drder which did not purport to have 
been made under 0. 41, R. 23 of the 
Civil P. 0., but it had been made in the 
exercise of the inherent power of the 
Court as explained by the Full Bench in 
Ghuznavi v. Allahabad Bank, Dd, (6). 
The learned Judges, however, remarked 
as follows : — 

The order so made (i. e., in exercia#* of the inhe- 
rent power of the Court) is a decree which 
reverses the decree of the Court of first instance 
and deprives the plaintiffs of the valuable right 

^)Ti9l7] 44 Cal.lni9^26^W749==4X J. O* 
698=21 C. W. N. 877 (P. B.). 


they had acquired thereunder. The appeal is con- 
sequently competent not as an appeal from order 
under 0. 43, R. 1, aub-inle (u),.but as an appeal 
from a deoioe under S. 96 of the Code read with 
8 . 100 . 

With very great respect to the learned* 
Judges, I am unable to agree with the 
view taken by them. I fail to under^ 
stand how an order of remand under the 
inherent power of the Court can be treat- 
ed as a decree unless the order can be 
brought within the definition of “decree” 
as given in the Code of Civil Procedure; 
in other words, unless the Court of 
appeal making the remand conclusively 
determines the rights of the parties with 
regard to all or any of the matters in 
controversy in the suit so far as that 
Court is concerned. Where the order oi 
remand merely sets aside the decree of 
the trial Court and does not itself decide 
any of the points raised for determina- 
tion and does not determine the right oi 
the parties with regard to any of the 
matters in controversy in the suit, I am 
of opinion that it cannot amount to a 

deoroe” and must be treated as an order 
and no appeal would lie against it as a 
decree. The mere faot that the order 
reverses the decree of the trial 
Court and deprives the plaintiffs 
of the valuable right they had 
acquired thereunder would not make an 
order of remand a “decree,” unless that 
order itself determines any of the points 
arising for determintion in regard to the 
matters in controversy in the suit. Das 
and Foster JJ., in admitting the present 
appeals now before us under 0. 41, R. 11, 
of the Civil P. 0. expressed grave doubt 
whether an appeal would lie in the pre- 
sent case. It was conceded before their 
Lordships that no appeal lay against the 
order as an order, but it was contended 
that the order appealed against amounted 
to a decree and that, as such it was ap* 
pealable. Their Lordships observed: — 

But a decree has been defined in the Civil 
P. C. as the for.nal expression of an adjudication 
which, so far as regards the Court expressing it, 
conclusively determines the rights of the parlies 
with regard to all or any of the matters in con- 
troversy in the suit. In this case there is no 
expression of an adjudication coiiolusively or 
otherwise or at all determining the rights of the 
parties. AJl that the Court says is that it ia 
unable to determine the rights of tha partlea 
unless certain other matters are decided by the 
Court of first instance. 

Their Lordships, however admitted 
this appeal in view of the ruling of this 
Court in Bam Chandra Baoy, Narain 
Lai (l) referred to above. I fully agree 
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with the view expressed by Das and 
Foster, JJ., in the above order. I, there- 
fore, hold that no Second appeal lies, in 
tbie case. 

It has then been contended by the 
learned vakil for the appellants that 
the present appeals might bo treated as 
applications in revision and that we 
ought to set aside the order of remand 
in exercise of our power of revision 
under 8. 115 of the Code. In my opi- 
nion there is no question of jurisdiction 
involved in the case. It is contended 
that having regard to the findings of the 
trial Court, the Court of appeal below 
had no jurisdiction, to make the remand 
and its proper duty was to dispose of the 
appeal itself. But it appears from the 
order of remand that the learned Sub- 
ordinate Judge thought it necessary that 
certain issues framed by him should be 
decided before the suit could be finally 
disposed of. I am, therefore, of opinion 
that there is no reason to set aside the 
order of the learned Subordinate Judge 
in exercise of our revisional powers 
These appeals must be dismissed with 
costs, 

Adami, J. — I agree, 

Appciih (iismissejL 
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Das and Adami, JJ. 

N’lzir Iluss'dn and (tnothei — Defen- 
dants — Appellants. 

V. 

Aulad Balder and others —Plaintiffs — 
Respondents. 

Appeal No. 9 of 1926, Decided on 8th 
July 1926, from the appellate decree of 
the Addl. Sub-J., 8aran, D/- 2r)th Novem- 
ber 1925. 

Easement- ’RU)ht of way -Servient owUi'r plead- 
ing permissive user nnist allege and prove IL 

In order to CBtablish a right of way it must bu 
proved that the claimant has enjoyed it for tho 
full period of twenty years and that he has done 
so as of right ; but if it should be the case of the 
opposite party that the enjoyment was by 
violence or by stealth or by leave asked from 
time to time, it is for him to allege and establish 
that case But where no such case is made by 
him the Court ought not to allow him to argue 
!?uuh a case : 8 C. IP. N. 35*J, Dlss, from* 

[P 460 C 2 P 461 C 1] 

Khursaid Hussain and Syed Ali Khan 
— for Appellants, 

Hasan Jan — for Respondents. 


Aulad Haider (Das, J.) 1926 

Das, J. — In my opinion the decision 
of the learned Judge in the Court below 
ought to be upheld. The learned advocate 
for the appellants has assailed the 
judgment of the lower Appellate Court 
on two grounds : first, on the ground that 
it is not correct to say that an open user 
without interruption for along time, and 
not shown to be attributable to permis- 
sion or sufferance on the owner's part, 
is prima facie evidence of enjoyment as 
of right ; and, secondly, on the ground 
that the learned Judge in the Court 
below should have dismiss ad the suit as 
barred by limitation. ^ 

In regard to the first p int it is to be 
observed that the defendants did not set 
up a case of permissive user. On the 
other hand they denied the user upon 
which the plaintiffs relied. On this 
question the learned Judge in the 
Court below has found in favour of the 
plaintiffs that they have as a matter of 
fact used the lane for the statutory period. 
The only question is whether that user 
should be regarded as a right. In 
Sheikh Khoda Biiksh v. Shaikh Tajuddin 
(1) Banerji, J., said as follows : 

Then in the second place, having regard to tho 
habits of the people of this country, 1 do not 
think that it would bo right to draw the same 
inference fro)ii mere user that would be proper 
and ligitimate in a case arising in England. 
The question is always a question of fact and 
the propriety of the rule that the presumption* 
from user should be that it is as of right, must 
depend upon the circumstances not only of each 
particular case but also of each particular coun- 
regard being had to the habits of the 
people of that country. 

I entirely agree with this view ; but 
thatleirped and distinguished Judge pro- 
ceded to say that although no case of 
permissive user may bo set up by the 
defendant, still it is for the plaintiff 
to establish that the user has been of 
right. The question is really one of fact 
and in my opinion it is not possible to 
the extent to which Banerji, J., did go in 
that case. The rule is well established 
in England that a party enjoying an 
easement acted under a claim of right 
until the contrary is shown ; 86e Gale 

on Easements, 10th Ed., p. 227. Now 
the rule under what circumstances an 
easement can be acquired is the same in 
England as here. In order to establish! 
a right of way in England it must be 
proved that the claimant has enjoyed 
it for the full period of twenty years anc 

(1) [1903J 8 0. W, N. 369. 
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bhat he has done so as o£ right ; but if it 
should be the case of the defendant 
that thn enjoyment was by violence or by 
stealth or by leave asked from time to 
time, it is for the defendant to allege 
that case and establish that case. 

On what ground are we then to say 
that the English rule does not apply to 
this country 7 I am quite aware that 
circumstances are different in this 
country and that in the villages there is 
often express or tacit permission to use 
the private lanes, but such a case must 
be alleged by the defendant and when so 
alleged the Court may consider the 
whole matter with a strong leaning in 
favour of the defendant. But where no 
such case is made* by the defendant, the 
Court, in my opinion, ought not to allow 
him to argue such a case. In my opin- 
ion, the point has been correctly decided 
by the learned Judge in the Court 
below. 

The question of limitation must also 
be decided against the defendants. The 
plaintiffs gave evidence which was 
accepted by the learned Judge in the 
Court below that their house fell down 
in 1923. The suit was filed in 1923. 

I must dismiss this appeal with costs. 

Adami, J. — I agree. 

A ppeal dismissed. 

A. I. R. 1926 Patna 461 

Ross AND Kulwant Sahay, JJ. 

Kuldip Saran Singh — Plaintiff — Ap- 
pellant. 

V. 

' Baghunandan Singh and others — De- 
fendants — Respondents. 

Appeals Nos. 267 to 271 of 1925, Deci- 
ded on 16th Juno 1926, from the appel- 
late decrees of the Sub-J., Patna, D/- 
31st January 1925. 

Bengal Tenancy Act, Ss, 188 and 10^— Appli- 
cation under S. 105 — Sole plaintiff karta of the 
family and the sole recorded proprietor — His sons 
need not be joined as plaintiffs. 

Where the sole plaintiff is not only the karta 
but he is the sole recorded landlord of the touzi, 
he can apply alone under S. 105 without joining 
his sons as plaintiffs : 16 C, L. J. 4ii7 and 25 

C. W. N, 38, Dist ; A. I 1924 Pat. 104, FoU. 

[P. 461, C. 2, P. 462, C. 1] 

B. C. Sinha — for Appellant. 

Ross, J — This is an appeal by the 
plaintiff in a suit for enhancement of 


rent. The Munsif decreed the suit for 
enhancement at the rate of 5 annas 3 pies^ 
in the rupee. Before the Subordinate^ 
Judge in appeal that rate was quest^oned)^ 
but this point was decided in favour of 
the p laintiff . The suit was, however, 
dismissed on the ground that it was 
brought by the plaintiff alone, although 
admittedly he had an infant son, and 
under S. 188 of the Bengal Tenancy Act 
the suit had to be brought by all the 
landlords and was, therefore, not main- 
tainable by the plaintiff only. 

The learned Subordinate Judge relied 
on the decision in Sati 2 ^rosad Garga v. 
Badhanath Maity (l) and in Baja Sati 
prosad Garga Bahadur v, Sonaton Jhara 
(2). Id both of these cases the same 
point was decided and on the same 
grounds ; and in fact in the second the 
first decision was quoted. Now all that 
was decided in that case was that a suit 
for assessment of rent for excess land in- 
stituted by some of the members of a 
joint Mitakshara family, cannot he con- 
sidered as instituted by them as agents 
for other members, authorized to act on 
behalf of all the landlords within the 
meaning of S. 188 of the Bengal Tenancy 
Act. It was pointed out that the Legis- 
lature has expressly provided for the 
performance of such an act, not only by 
the entire body of the joint landlords 
but also by their representative. In that 
suit it could not have been argued that 
the plaintiffs were acting in a represen- 
tative capacity because more than one 
member of the joint family had brought 
the suit without including the other 
members. The present suit is entirely 
different. The sole plaintiff is not only 
the karta, but he is the sole recorded 
landlord of this touzi. The principle 
applicable in such a case has been laid 
down by this Court in Hazari Lai Sahu 
V. Ambica Gir (3) where at p, 594 it was 
said in dealing with the question of 
applicability of S. 188 in the circum- 
stances of that case which dealt with an 
application under S. 105 of the Bengal 
Tenancy Act : 

All the recorded proprietors of the touzi are, 
named as applicants in the application and 
in the absence of the name of Sukhram 
Singh even if he be the managing member 
will not make the application illegal if the per 
sons who are recorded as proprietors are all 

(1) [mil 16 c.'l7 17427 ^iTiToTmT 

(2) [1921J 25 C. W. N. 38=61 I. C. 649. 

(3) A. I. R. 1924 Patna. 104—3 Pat. 67. 
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joloed in the application. I am, therefore, of 
opinion that the learned Special Judge was 
wrong in holding that the applioation under 
a. 105 could not be maintained by reason of the 
provisions of b. 188 of the Bengal Tenancy Act. 

It is true that in that case the deci* 
sions upon which the learned Subordinate 
Judge relied were not cited, but the prin- 
ciple is laid down and there is nothing 
in these decisions to conflict with that 
principle. In my opinion the suit was 
properly constituted and the plaintiff is 
entitled to a decree for enhancement at 
5 annas 3 pies in the rupee. 

The appeal must, therefore, be decreed 
and the decision of the Subordinate Judge 
set aside and that of the Munsif restored. 
As the respondents do not appear there 
will be tio costs in the appeal but the 
plaintiff is entitled to the costs in the 
lower appellate Court. 

This judgment will govern Second Ap- 
peals Nos. 268 to 271 also. 

Kulwant Sahay, J. — I agree. 

Ajipeal allowefl. 


A. I. R. 1926 Patna 462(1) 

Macpherson, j. 

Tlavihilakh Singh and another --Poti ' 
tioners. 


V. 

Chairman of Dinaj pure Nizamat Muni' 
cipality — Opposite Party, 

Civil Reviuon No, 111 of 192G, Deci- 
ded on 8rd May 1926. 

Bihar and Orissa Municipal Act, S. 377 (1) and 
(^jf-^Scope. 

Section 377 (1) aud (2) do not cover cases of 
contract; 66 I. C. 105, Eel, on, [1* 402 C 2] 

B, C, Sinha — for Petitioners. 

Sashi Shekhar Prasad Singh — for Op- 
posite Party. 

Judgment. — This is an application 
under S. 25 of the Small Cause Courts 


The Judge held, first, that the peti- 
tioners were not entitled to more than 
Rs. 110-4-0, and secondly, that under 
S. 377 (1) of the Bihar and Orissa Muni- 
cipal Act the suit failed because they 
had not given the requisite notice of one 
month to the Municipality and that it 
also failed under 8. 377 (2) because they 
had not commenced their action within 
three months next after the accrual of 
the cause of action on the 24th Decem- 
ber 1924. 

On behalf of the petitioners the deci- 
sion as to the amount dua is but feebly 
assailed and in my opinion there is no 
ground for interfering with the decision 
of the Court below. 

As to the second point, however, it is 
difficult to see how the decision can be 
maintained. The suit was in contract 
and not in tort and it has been held that 
S. 363 of the Bengal Municipal Act, 1884, 
which does not differ from S. 377 of the 
Bihar and Orissa Municipal Act;, 1922, 
does not cover oases of contract. I would 
refer to the judgment of Richardson. J., in 
Panchanan Ghattarji v. Sontosh Kumar 
Bose (1) in which the position was pre- 
cisely the same as it is in the present 
case. In my opinion S. 377 does not 
apply in either sub.-S. (1) or sub-3. (2) 
and the suit ought nob to have been dis- 
missed in tobo by reason of any of its 
provisions. 

There must, therefore, be a decree for 
the pUinbiffs for R;. lLO-4-0 wibh future 
interest at 6 per cent, per annum. But as 
this amount was offered to him prior to 
the suit by the Municipality and he 
refused to accept it, it is clear that he 
ought to pay the costs of the defendant 
opposite party throughout. Pleader's fee 
in this Court one gold mohur. 

Appeal dismissed. 


Act. 

The petitioners contend that the dis- 
missal of their suit against the Dinapur 
Nizamab Municipality is not in accor- 
dance with law. 

The petitioners had a contract to re- 
pair one of the municipal roads and sub- 
mitted their bill for Rs. 181-1-0 which 
was reduced by the Municipality which 
considered that they were entitled only 
to Rs. 110-4-0, and offered that sum. 
Nut hatislied, the plaintiffs brought a 
Small Cause Court suit on the 22nd 
August 1925 for Rs. 209-8-0 including 
Rs. 28-7-0 as interest. 


(1) [1021] 65 I. 0. 105. 

* A. I. R. 1926 Patna 462 (2) 

Dawson Miller, C.J., and Fosteil J. 
So/te Kuar and oi/icrs— x\ppellants. 

V, 

Baidyanath Sahay — Respondent. 
Second Appeal No. 1330 of 1923, De- 
cided on 17th May 1926. 

ClyRP. C.,0. 26, B. I0--Beport of Com- 
missioner Is not binding, 

A Commissioner’s report is only evidence in a 
case but it is in no way binding on the Court. If 
such report is not satisfactory, it is in Courts 
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<di9crdtiou to order aaotber Oomtnissioner to be 
appointed: 28 0. L, J. GOO, Dlst, [P. 463, 0 2] 

Z. P. layaswal and B. C. Sinha — for 
Appellants. 

Z. Husnain and Z. T. Safest — for 

Bespondent. 

Dawson* Miller, C, J. — This case 
-arises out of a boundary dispute between 
the proprietors of neighbouring estates. 
The plaintiffs succeeded as to part of 
their olaioa in the trial Oourt and on 
appeal to the District Judge the whole of 
their claim was decreed. 

Before the trial Oourt the defendant 
applied for the appointment of a Com* 
missioner to inspect the locality and pre- 
pare a map and report the result of his 
inspection. This he did, but the report 
of his inspection although in some res- 
pects in favour of the defendants was 
adversely criticized by the learned 
District Judge. The Eacord of Eights 
was in favour of the plaintiffs, and the 
defendants placed no documents before 
the Commissioner to rebut the presump- 
tion arising from the record. They 
relied merely on certain physical features 
of the ground which they contended sup- 
ported their case. The Commissioner 
could not ooma to any definite findings 
on such materials. Tie, however, pre- 
pared two rough maps which supported 
the defen iants. At the same time 
although he was asked to locate the plots 
in dispute and to ascertain whether they 
formed part of the plaintiffs' mouza 
according to the survey map, he said he 
could not do so on account of insufficient 
materials. 

The learned District Judge on appeal 
deaoribed the report as perfunctory and 
oame to the conclusion that it was based 
on surmise and was not supported by the 
evidence. He accepted the Eecord of 
Bights and the Survey map which were 
supported by the oral and documentary 
evidence of the plaintiffs, and he gave 
valid reasons for preferring the survey 
Authorities’ map to those prepared by 
the Commissioner. 

Che defendants have appealed to this 
Court and the only point urged in appeal 
is that the Commissioner's report having 
been found to be unsxtisfacfcory, the Dis- 
trict Judge should have appointed 
another Commissioner to make a fresh 
report. It does not appear that he was 
asked to do so, nor is this in the present 
instance, in my opinion, a good ground 


of appeal. The Commissioner's report 
was merely evidence in the case. Although 
generally accepted, when the Com- 
missioner performs his duties satisfactorily 
it is not binding upon the Court. The 
Oourt has full power to arrive at its own 
conclusions even if they are at variance 
with the report, and I am not prepared 
to hold that the mere fact that the report 
is based upon inconclusive material or 
upon an inspection indifferently performed 
imposes an imperative duty upon the 
Court to order a fresh inspection. In such 
cases the Oourt must exercise its discre- 
tion and may or may not require a fresh 
inspection. If the Court considered the 
evidence sufficient to en ibla it to decide 
the case, it has, in my opinion, full dis- 
cretion in the matter , and unless a 
higher tribunal finds that that discretion 
was improperly exercised, its judgment 
cannot be called in question merely be- 
cause it refrained from ordering a fresh 
inspection In the present instance, after 
reading tthe careful judgment of the 
learned District Judge, I consider that ho 
exercised his discretion wisely. He was 
satisfied that the other evidence on the 
record was to be preferred to the Com- 
missioner's report based as it was on 
unsubstantial foundations. There was 
every reason to suppose that had the 
report been based upon a more careful 
inspection it would not have supported 
the defendants’ case. 

Our attention has been drawn bo the 
case of Tixth%hau Singh Hoy v. Bepin 
Krishna Boy (l). In my opinion that 
decision lays down no general principle 
that in all cases where the Commis- 
sioner's report is not accepted there must 
be a seoond enquiry. Each case must be 
considered upon its own particular facts 
and I am certainly nob prepared to say 
that the mere fact that the learned Dis- 
trict Judge has not accepted the 
Commissioner’s report, nor the fact that 
the inspection has not been very sabii^- 
faoborily carried out is in itself, a ground 
upon which the Court must be com- 
pelled to order a fresh inspection. 

In my opinion this appeal should ha 
dismissed with costs. 

Foster, J. — I agree. 

Appeal dismissed^ 


(1) [lUlO] 28 C. trJ. 600^34 1, 0780. 
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Bucknill, J. 

Dvmrika Singh and others — Petitioners. 

V. 

King-Emperor — Opposite Party. 

Criminal Bevision No, 28 of 192G, De- 
cided on 6th May 1926. 

Criminal P. C., S. 526 — Crown ca%e con- 
ducted by Court Inspector — Complainant appoint- 
ing a pleader, who Is a near relation of Magis- 
tratCj to watch the case Is no ground for transfer. 

Where* a Crown case ia being condueted by the 
Court Inspector, the mere fact tliat the complain- 
ant has engaged, to watch the case, a pleader who 
is a near relation of the Magistrate trying the case 
is no ground for transfer of the case so long as 
the pleader is only watching the case : A. J. R. 
1926 Oudh 848, J)lss from. 

Dhyan Chandra — for Petitioners. 

Assistant Govt. Advocate — for the Crown. 

Judgment — This is an application in 
criminal miscellaneous jurisdiction. The 
application is made under the provisions 
of 8. 526 Cr.P,C. and 8. 107, Govt, of India 
Act, 1915 and asks that a criminal case 
which is being tried before Mr. Syed 
Ahmed Nawab, Magistrate First Class of 
Gaya, should be transferred from that 
Magistrate to another Magistrate of com- 
petent jurisdiction. Apparently the ap- 
plicants (10 in number) have been charged 
with various offences punishable under 
the provisions of Ss. 147 (rioting) 148 
(rioting with deadly weapons) 323 (simple 
hurt) and 324 (causing hurt with cutting 
weapons) of the Indian Penal Code. It 
is said that the complainant is the bar- 
ahil of the 7 annas Tikari Eaj. The case 
is a Crown case and the prosecution is 
being conducted by the Court Inspector ; 
but ic is alleged that the complainant 
has engaged to watch the case Mr. Waris 
Nawab, a Barrister who is the brother of 
the Magistrate ; that the applicants say 
that they are afraid that the presence of 
Mr. Waris Nawab wathching the case in 
the Court may influence in some way the 
courGG of the proceedings. The District 
Magistrate was applied for a transfer, 
bijt he did not think that the circum- 
stances were suflioient to justify -any 
apprehension. 

There are, of course, obvious disadvan- 
tages in relatives of Judicial Ofiicers 
practising in front of them and had Mr. 
Waris Nawab been prosecuting in the 
case I should probably have felt inclined 
to consider that a transfer was desirable. 
The general view upon matters of this 
kind, which of course are very often 
largely matters of professional etiquette 


. King-Emperor (Bucknill, J.) 1926^ 

and delicacy, has been mentioned in the 
case of Nityaranjan Mandal v. Emperor 
(1), where Newbould and Ghose, JJ., in the 
Calcutta High Court stated that it was 
undesirable that a member of the legal 
profession should practise in a Court 
presided over by a near relation. In 
their Lordships’ judgment their Lordships 
observed : 

The only serious ground on which this appli- 
cation for transfer is based, is that the muktear 
who is appearing for the complainant is, as is 
admitted by the learned Magistrate, a near rela- 
tion of his. It is undesirable that a member of 
the legal profession should pra^&tiso in a Court 
presided over by a near relation. The complain- 
ant in this case is a pleader and we are surprised 
that a member of that branch of the profession 
should have engaged a mukhtear whom he knew 
to be related to the Afagistrate who would try the 
case. The mukhtearnama was not filed until the 
day on which the case was traosferred to this 
Honorary Magistrate. 

In the case of In lie the Petition of 
Basapa (2) a Bench of the Bombay High 
Court held that where the trying^ Magis- 
trate was the master of the complainant 
his magisterial jurisdiction was not 
affected thereby though it was probably 
expedient that the complaint should be 
dealt with by another Magistrate. 

There is, however, a recent case from 
Oudh (reported in Pearay Lai v. Puttan 
(3) where Pullan, A. J. 0., held that the 
mere fact that the Magisfcrabe’s son was a 
pleader and was engaged in a criminal 
case befose that Magistrate, was no ground 
for granting a transfer to another Magis- 
trate. I do not think that I can subscribe 
to the proposition laid down in this last 
decision. I do feel that it is not very 
seemly or suitable that a practising lawyer 
should pursue his practice in the Court of 
a near relative ; it gives rise to ideas in 
the mind of the public which should not 
have the opportunity of being thus en- 
gendered. It might be a gesture well in 
keeping with the traditions of our pro- 
fession if Mr. Waris Nawab retired from 
the case ; but as long as he confines his 
attention to watching the case on behalf 
of the complainant, I do not think that 
I have the least ground for ordering or 
that it would be right to order any 
transfer. The matter might be dififerent 
if Mr. Waris Nawab took any active part 
in the conduct of the prosecution. This* 
application will therefore be rejected, 
Application rejecte d, 

l[ir A.LK i¥i5“o5. 

(2) 11885] 9 Bora. 172. 

{3) A.IJR. 1925 Oudh 348. 
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Shaikh Abdul Gaffar v. Downing (Jwala Prasad, J.) 
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Jwala Prasad and Bucknill, JJ. 

Shaikh Abdul Oaf far and others 
Plaintiffs — Appollants. 

F, B. Downing and others — Defendants 
— Eespondents. 

Appeal No. 135 of 1922, Decided on 
18th December 1925, from the original 
decree of the Sub-J., Purnea, D/- 7th 
February 1922. 

(а) Landlord and Tenant^-^Iielatlonshlp is not 
established by marfatdart receipts, 

Marfatdari receipts, e., receipts granted in 
the name of payer on behalf of another, do not 
constitute any relationship of landlord and 
tenant between the payer and the payee, nor any 
recognition of the payee's right as tenant. 

[P 4G7, C. 2] 

(б) Bengal Patnl Regulation (8 of 1819), S. 5 
“—Transfer of tenure — Wees not paid— “Landlord 
can ignore transfer and proceed against trans- 
terror for rent — Sale for arrears of rent cannot 
be challenged by xcnreglstered transferee. 

Tile transfer of a patni tenure is subject to the 
payment of fees and security to the landlord as 
required by S. 6, and until these conditions are 
fulfilled, the landlord has a right to refuse to 
register and otherwise to give effict to such alien- 
ations by discharging the party transferring his 
interest from personal responsibility and by 
accepting engagements of the transferee. Until 
the registration of transferror’s name has taken 
place, the transfer does not affect the zamindar’s 
right and it does not create any relationship of 
landlord and tenant. In spite of the transfer 
the landlord may ignore the transferee and may 
continue to hold the recorded tenant responsible 
for the rents and other obligations imposed upon 
the tenure ; and if the tenure is sold by the 
landlord for the arrears of rent due therefor in 
a proceeding against the recorded tenant, the 
purchaser acquires the tenure free from any iii- 
cumbrance created upon it by act of the default- 
ing proprietor, his representatives or assignees, 
the zamindar having an indefeasible right to 
hold the tenure answerable for the rent which is 
his reserved property in the , tenure. Tho whole 
tenure at such a sale passes, and not only the 
right, title and interest of the recorder! tenant, 
so that the interest of an unrecorded transferee 
cea«3s and he has no right to impugn the sale 
upon the ground that he was not made a party 
to the proceedings taken by the landlord in 
Belling up the tenure for tho realization of his 
rent. [P. 468, C. 2] 

(cl Bengal Patnl Regulation (8 o/ 1819), Ss. 6 
and 6 — Unregistered assignee of lease can have 
sale set aside on the ground of f raud but not on 
ground that he was not party to rent realisation 
proceedings. 

An unregistered assignee, though he cannot 
claim to ba a tenant of the landlord and to 
lelease his assignor, yet has an interest indepen- 
dently of the regulation and can impugn a sale 
held under the Patni Regulations as being no 
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sale at all and as being ^void against everybody 
else. He can have the sale set aside on the 
ground of its being illegal or irregular, or tainted 
with fraud. And if he succeeds in getting the 
sale set aside on the above grounds, he will be 
restored to the position which he had before the 
sale. But ho has no right to have the sale set 
aside upon the ground that be was not a party to 
the proceedings taken by the landlord to realize 
his rent by sale of the holding ; 26 CaX. 677 ; 
17 Cal. 162 ; 32 Cal. 1031 ; 20 W. R. 380 ; 20 Cal. 
247 ; 19 Cal 703 ; S C. W. N. 38 ; 29 C. L, J, 
481 ; A. I. R. 1923 Cal 627 and 9 C. W, N. 
224, Rel 071. [P. 469, 0. 1] 

(d) Bengal Paifit Regulation, S. 11— Land- 
lord can realise rent after one year under ordi- 
7iary law, i. e., Bengal Tenancy Act. 

Even if a landlord allows his rent to fall into 
arrear for a period exceeding one year, he is not 
debarred from realizing it under ordinary law. 
The Patni Regulation gives to the zamindar the 
right to realize the rent by a summary procedure 
and that summary procedure is restricted only 
to periodical rents. But the zamindar is not 
bound to realize his rent every six months, He 
can wait for a longer period, and if he does wait 
for a longer period he can proceed under the 
general law for the realiziition of his rent. 

[P. 471, 0. 1, 2] 

(c) Bengal Tenancy Act, S. 195 (e),—Te7ia7icy 
Act applies where Patnl law is silent — BcngcH 
Patni Regulatioix, S, 11. 

Section 195 (e) of the Bengal Tenancy Act 
says that the Bengal Tenancy Act would not 
apply to enactments relating to patni tenures in 
so far as it relates to those tenures. Whore the 
patni law is silent, the provisions of the general 
rent law would apply. Q^he Patni Regulation 
does not take away tho right of the zamindar to 
proceed in the ordinary way under the general 
law to recover arrears of rent ; it only gives him 
an additional right to recover rent by a summary 
process of sale which is restricted to the recovery 
of rent for only one year : 22 C. W. N. 181 and 
19 Cal 604, Foil [P. 471, 0, 2J 

(/) Bihar and Orissa Public De7nand Recovery 
Act {B and 0. 4 o/ 1914), S. 46 — Recorded patnl- 
dar holding henamt for another or transferring 
by private arrangein&nt — Beneficiary or trans- 
feree cannot sue to set aside rent decree on 
grotmds other than fraud. 

Where tho recorded patnidar is a benarai- 
dar for another, or where tho recorded 
patnidar has transferred his interest to another 
by private arrangement, that other is a represen- 
tative of the recorded to lant and is bound by a 
rent decree obtained under the Act agaijist tho 
recorded tenant and by the sale held there- 
under. His suit therefore for setting aside the 
sale on grounds other than tliat of fraud is 
barred by S. 46. p 472,0, 1 ] 

Khursaid Husnain and S, M. Naimat- 
ullah-'ior Appellants. 

Sultan Ahmed and Sambhu Sarati — 
for Respondents. 

Jwali Prasad, J.—Tbe plaintiff »» 
who are tho appellants before us, claim 
to ‘recover possession of an eight annas 
share of a Patni Taluq Mahals Khora- 



466 Patn% 

gach, Bormasea, Dipnagar, Kantari and 
Sedabad in Fergana Fafcehpur-Sedia, 
District Purnea, upon a declaration of 
their title thereto and upon a declaration 
that the sale of the putni on 4th Novem- 
ber 1920, in execution of a certificate debt 
for arrears of rent under Bihar and Orissa 
Public Demands Recovery Act (IV of 
1914), is fraudulent, illegal, null and void 
and not binding upon them. 

The 16 annas disputed putni taluq 
was originally owned by the Defendants 
Nos. 2 and 3, Janardan Prasad Thakur 
and Tirpurari Prasad Thakur, who, for 
convenience’ sake, will hereafter be refer- 
red to as the Thakur defendants. 

Previous to the present sale in question, 
the putni was sold in execution of a 
certificate debt for arrears of rent and 
was purchased by Defendant No. 4, Haji 
Shaikh Majidur Rahman. By a compro- 
mise, the auction-purchaser. Defendant 
No, 4, retained the eight annas share and 
the other eight annas share went to the 
Thakur defendants. Thus Defendants 
Nos. 2 — 4 became owners of the putni 
taluq in 1909 and their names were 
recorded in the register of the zamindar. 
Defendant No. 1. 

Defendant No. 5 is the purchaser of 
tJie putni taluq at the auction-sale now 
sought to be set aside. 

Defendant No. 4 is a step-brother of 
the plaintiffs and in 1907 was appointed 
guardian, under the Guardians and Wards 
Act (VIII of 1890), by the District Judge 
of Purnea, of the two plaintiffs and his 
other brothers, Abdul Wahab, Abdul 
Halim, Abdul Samad, Abdul Sattar and 
Muhammad Siddique* who were all 
minors at that time. Plaintiff Mo. 1, 
Abdul Gaffar, and his two brothers, 
Abdul Sattar and Abdul Siddique, attain- 
ed majority in the year 1916 and the 
guardianship of Haji Shaikh Majidur 
Rahman ceased. By a compromise peti- 
tition, Ex. 3, filed before the District 
Judge on the 26th February 1915, Haji 
Shaikh Majidur Rahman’s guardianship 
was withdrawn from the person and 
properties of the remaining brothers also, 
namely, Abdul Jabbar, Abdul Halim, 
Abdul Wahab and Abdul Samad and in 
his place their mother Mt. Nasiban was 
appointed guardian : vide Ex. 5, extract 
from order sheet in Miscellaneous Case 
No. 21 of 1907.^ 

The plaintiff's case is that Defendant 
No. 4 purchased the putni taluq at the 
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first certificate sale in the year 1909 for 
himself as well as for the plaintiffs and 
his other minor brothers ; and that after 
the eight annas of the putni was returned 
to the Thakur defendants, the plaintiffs 
and their other brothers remained in 
joint possession of the remaining eight 
annas share in the taluq through Defen- 
dant No. 4, Haji Shaikh Majidur Rahman, 
who alone was the recorded tenant in 
respect of their moiety share. They 
further say that by a private family 
arrangement, their step-brother Defen- 
dant No. 4, ceased to have any share in 
the putni taluq and the whole moiety 
share in the putni was allotted to the 
plaintiffs and their full brothers, Abdul 
Wahab, Abdul Samad and others. The 
plaintiffs say that they and their brothers 
and not Defendant No. 4 have been in 
exclusive possession of the said eight 
annas share in the said putni taluq and 
have been paying rent in respect thereof. 
Consequently the plaintiffs say that the 
certificate should have been issued in 
their names and notice thereof should 
have been served upon them and not 
upon Shaikh Majidur Rxhman, who had 
ceased to have any concern with the 
putni taluq, and they impugn the certi- 
ficate proceedings and the sale held in 
execution thereof as having been brought 
on account of fraud and collusion of 
Defendants Nos. 2 — 5, who are inimically 
disposed towards them in order to 
deprive the plaintiffs of their share in 
the putni. They also say that on account 
of collusion, the processes were not served 
in accordance with law and the service 
returns were fraudulently obtained in 
collusion with the Court peon, and the 
plaintiffs were kept out of knowledge 
thereof with the result that the property 
in dispute was sold for a very inadequate 
value. 

Defendant Isb party, No. 1, Manager, 
Court of Wards, filed one written state- 
ment and Defendant No. 5, of the third 
party, filed another written statement. 
They deny that there was any fraud or- 
collusion in the preparation or issue of the 
certificate, the service of processes or in 
the sale in execution of that certificate. 
They also deny that the plaintiffs have 
any interest in the putni or that they 
ever paid any rent in respect of it or 
that there was any private partition 
between the plaintiffs and their oo- 
sharers. They deny any knowledge of 
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the plaintiffs* possession as pufenidara or 
that; tbhere was any collusion between 
tljpm and the other defendants in bring- 
ing the property to sale. They assert 
that the property was sold at an adequate 
price and that the notice and other pro- 
cesses were duly served in accordance 
with law and that the plaintiffs not 
having been recorded in the office of the 
zamindar as holders of the putni had no 
right to the certificate being issued in 
their names or any process being served 
upon them and that they have no status 
to bring the suit. 

The Subordinate Judge dismissed the 
plaintiffs* suit holding that the certificate 
was properly drawn up and issued and 
that the processes, including the sale pro- 
clamation, were duly served and were not 
fraudulently suppressed as alleged by the 
plaintiffs inasmuch as their servant, 
Yusuf, bade at the sale up to Rs. 6,000 
and that the price fetched at the sale, 
Rs. 7,000 was not, in any way, inade- 
quate. Inasmuch as the plaintiffs did 
not got their names recorded, the learned 
Subordinate Judge held that they were 
not entitled to be made party to the certi- 
ficate proceeding or any notice served 
upon them even if they had any interest 
in the tenure and the purchaser at tlie 
auction-sale acquired good title. 

The principal contention in this appeal 
of the learned advocate on behalf of the 
appellants is that the plaintiffs’ title 
to an eight annas share in the putni 
taluk has been conclusively established 
and that their title and interest therein 
is not affected by the sale of the putni 
inasmuch as they were not parties to the 
certificate proceedings. The plaintiffs 
base their title upon the auction-pur- 
chase of the putni in 1909 in the name 
of their step-brother, Defendant No. 4, in 
execution of a certificate sale for arrears 
of rent. They say that Defendant No. 4 
at that time was guardian appointed by 
the District Judge, under the Guardians 
and Wards Act (VIII of 1890) of the 
person and property of the plaintiffs and 
their other minor brothers, and that sub- 
sequently, on the 25th February 1915, by 
a private partition, the eight' annas share 
in the putni taluq was allotted to the 
share of the plaintiffs and their other 
brothers. For this they rely upon an 
inventory or takhtabandi filed with the 
petitition, Ex. 3, dated the 25th February 
1915, in Miso. Case No. 21 of 1907. In 


that inventory this property has been 
described as having bean allotted to the 
plaintiffs and their other brothers. De- 
fendant No. 4 was a party to the petition 
and signed it. In paragraph 3 of the 
petition, referring to the takhtabandi, it 
is stated as follows : 

The parties shall execute within three months 
a taksiiniiama or partition deed of the properties 
in accordance with the terms of the parties. 

Abdnl Gaffar, Plaintiff No. 1, in his 
evidence admits that a deed of partition 
was drawn up but was not registered. As 
to actual possession over the property he 
says that he has never had the occasion 
to go to the Mahals and his servants 
looked after it, and names one Narayan 
Ghaudhry as his tabsildar. He also says 
that the papers showing collections are 
kept, but neither any collection papers 
have been filed nor has any tabsildar 
been examined. 

The plaintiffs then rely upon the peti- 
tion, dated the 13th January 1920, Ex. 2, 
filed by Defendant No. 4 in the certificate 
proceedings stating that the plaintiffs, 
along with their brothers and their 
mother are in possession of the property 
and that it belongs to them and that he 
himself had no concern with it. This 
petition of ‘disclaimer by Defendant 
No. 4 cannot confer any right upon the 
plaintiffs. They must prove their title 
and ])os8033ion by better evidence. The 
Plaintiff No. 1 became major in the year 
1915 and both the plaintiffs wore released 
from the guardianship of their step- 
brother, Defendant No. 4. If they had 
been in ])03so3sion of the property they 
would have been in a position to give 
better evidence. The only evidence 
the oral statement of the Plaintiff No. 1 
and in my opinion this is not sufficient tc 
establish the plaintiffs’ possession ovei 
the property in dispute. No doubt the 
rent receipts and chalans, Exs. A and 1 
to 1(e), show that rents used to be paic 
by the plaintiffs : but in all these re 
ceipts they have been mentioned as 
marfatdars meaning that the rents wen 
paid through them. The payment! 
were made by them not as tenants of the 
holding but on behalf of the recordec 
tenant, Majidur Rahman, whose name ii 
mentioned in the receipts as tenants 
Such marfatdari receipts have been helc 
as nob constituting any relationshij 
between the payer and the payee, nor an^ 
recognition of the payee’s right as tenant 
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These receipts therefore cannot prove 
any tenancy right of the plaintiffs nor 
any recognition of such a right by the 
zemindar. D. W. No. 5, Asgar Ali, the 
Head Clerk of the Court of Wards says 
that the plaintiff never asked him to 
substitute his name. Plaintiff No. 1 him- 
self admits that he did not file any appli- 
cation for mutation of his name and that 
ho was aware that a fee of Rs. 5 on the 
jama is paid to the zamindar for effect- 
ing mutation. He was certainly conver- 
sant witl^ the rules and practice on the 
subject as is stated by D.W. No. 1 Gowhar 
Ali, the certificate clerk, that the Plain- 
tiff No. 1, Abdul Gaffar, often used to 
come to the Collectorato. Therefore the 
plaintiffs for some reason or other know- 
ingly and deliberately did not get their 
names registered in respect of the share 
they claim in the putni. The plaintiffs 
are not clear about the extent of the 
interest they had in the putni. Plaintiff 
No. 1 says that the other two brothers 
are also interested in it and that the 
plaintiff’s share is only four anna^i. The 
petition, Ex. 2, also shows that not only 
t)[\e plaintiffs but their brothers and 
stepmother were all interested in the 
putni. 

The plaintiffs have failed to prove 
satisfactorily the interest claimed by 
them in the tenure in question and their 
possession thereof. Even 'if they ac- 
quired any interest by the auction 
purchase of Defendant No. 4 in 1909 and 
subsequently by allotment in the parti- 
tion of family properties, they did not 
get their names recorded in the zemin- 
dar’s sarishta and allowed Defendant 
No. 4 to continue as recorded holder of 
the tenure along with the Thakur defen- 
dants Nos. 2 and 3. Gin they contend 
that their interest is not affected by the 
sale of the tenure for arrears of rent held 
in „ certificate proceedings under the 
Bihar and Orissa Public Demands Re- 
covery Act (IV of ‘1914) against the 
tenants whose names were recorded in 
the zemindar’s sarishta ? 

The tenure in question is admittedly a 
patni tenure and designated as “patni 
malials” in paragraph 1 of the plaint. 
It i‘8 unquestionably governed! by the 
Patni Regulation VIII of 1819 Brinda' 
ban Chunder Sircar Choivdhry v. Brinda 
ban Chunder Dey Ghoudhry (l). This is 

(1) [1873] 1 I A. 178=13 3B. L. B, 408=21 
\V, B, 824'=3 Bar. 305 (P. C.). 


not disputed by the learned advocate on 
behalf of the appellants. 

By S. 3 of the Regulation the’ tenure 
is ‘‘capable of being transferred by 9«le, 
gift or otherwise at the discretion of 
the holder as well as answerable for his 
personal debts and subject to the process 
of the Court of Judicature in the same 
manner as other real property.” The 
transfer, however, is subject to the 
payment of fees and security to the 
landlord as required by S. 5 and until 
those conditions are fulfilled, the land- 
lord has a right to refuse to register and 
otherwise to give effect to such aliena- 
tions by discharging the party transfer- 
ring his interest from personal responsi" 
bility and by accepting enga^^ements of 
the transferee” : vide S. 5. The trans- 
feree can seek his remedy in the civil 
Court to compel the zemindar to give 
effect to the transfer if the S;pcurity 
tendered is not accepted by the landlord : 
vide S. 6. But until the registration of 
his name has taken place, the transfer 
does not affect the zemindar’s right and 
it does not create any relationship of 
landlord and tenant. 'In spite of 
the transfer the landlord may 
ignore the transferee and may con- 
tinue to hold the recorded tenant 
responsible for the rents and other 
obligations imposed upon the tenure : 
and if the tenure is sold by the landlord 
for the arrears of rent due, therefor, in a 
proceeding against the recorded tenant, 
the 'purchaser acquires the tenure free 
from any incumbrance created upon it 
by act of the defaulting proprietor, his 
representatives or assignees, the zemin- 
dar an indefeasible right to hold the 
tenure answerable for the rent which is 
his reserved property in the tenure. The 
whole tenure at such a sale passes, and 
not only the right, title and interest of 
the recorded tenant, so that the interesti 
of an unrecorded transferee ceases and 
he has no right to impugn the sale upon 
the ground that he was not made a party 
to the proceedings taken by the landlord 
in selling up the tenure for the realiza- 
tion of his rent. 

The obligations of having his name 
recorded in the landlord’s sarishta are 
the same in the case of a purchaser in 
execution of a decree other than a decree 
for arrears of. rent due from the tenure. 
In the latter case the purchrser is, not 
required to pay any fee, though be ie 
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liable to be called on to give security 
under the conditions of the tenure 
purchased : vide the last portion of S. 5. 

The zemindar can refuse to accept a 
tender or any amount of rent from un- 
registered transferee of a patni and he is 
not bound to recognize deposits of rent 
made by such a transferee in his own 
name ; vide the case of Saibesh Chandra 
Sarkar v. Knmar Bonoxuari (2). 

The above is the effect of the various 
provisions in the Eegulation and it 
was put in a nutshell by Sir Comer 
Petheram, C, J„ in the case of JoyJcrislina 
Mukliopadhya v. Sarfannessa (3). His 
Lordship observed as follows ; 

the effect of the provision of those sections 
(S. 6 and 6) amounts to this, that upon an aliena- 
tion or transfer by the putnidar the zemindar 
may exact a fee, which represents his profits 
being the portion of hia interest in ‘the property 
whenever a transfer of the tenure is made, the 
amount of which is regulated by the Regulation 
itself and farther than that, until that fee has 
been paid, the zemindar shall not bo bound to 
register the transfer and further than that, until 
transfer has been registered, he shall not be 
bound to recognize the transfer in any way, that 
is to say, until his demand has been satisfied and 
registration has been effected, the old tenant 
remains his tenant, and the relation of landlord 
and tenant has not been created between him 
and the assignee of the putnidar, whatever the 
arrangement may be betw’een the putnidar and 
his assignee. 

No doubt, as held in that case, an 
Unregistered assignee, though he cannot 
claim to be a tenant of the landlord and 
so release his assignor, yet has an inte- 
rest independently of the Eegulation and 
can impugn a sale held under the Patni 
Eegulations as being no sale at all and 
as being void against everybody else. 
He can have the sale set aside on the 
ground of its being illegal or irregular, 
or tainted with fraud. And if he 
succeeds in getting the sale set aside on 
the above grounds, he will be restored to 
the position which he had before 
the sale. But he has no right to have the 
sale set aside upon the ground that he 
was not a party to the proceedings taken 
by the landlord to realise his rent by 
by sale of the holding. This view is 
supported by a string of oases quoted at 
the Bar, which for the sake of reference 
are given hereunder : 2Jitayi Behari 
Saha Paramanick v. Hari Oovinda Saha 
(4) ; Oyanada Kantho Boy Bahadur v. 

m [1909] 10 0. L, J. 453^X07371. 

(3) [1888] 15 Cal. 346. 

<4) [X899] 26 Cal. 677. 


Bromomoyi Dassi (5) ; Surendra Naiain 
Singh v. Gopi Sundari Dai (6) ; Lackhi 
Narain v. Khettro Pal (7) ; Sut'tndranath 
Pal Choiidhry v. ^Tinchoivri Dasi (8) ; 
Bajnarain Mitra v. Ananta Lai Mondul 

(9) ; Bajah Sir Sourindra Mohan Tagore 
V. Moharani Surnomoyee (10) ; Golam 
Sattar v, Maharaja Sir Prodyat Kumar 
Tagore Bahadur (ll) ; Behari Lai Bistoas 
V. Nasimannessa Bihi (12) and Sourendra 
Narayan Singh v. Gopi Sundari Dasi 

(13) . 

The learned advocate on behalf of 
the appellants has equally cited a 
number of authorities, namely, Kali 
Kumar Ghose v. Bidhu Bhusan Banarji 

(14) ; Ishan Chandra Sarkar v. Beni 
Madhab Sarkar (15) ; Baja Jagadish 
Chandra Deo v. Dhabel Deb (16) ; Pro- 
hhash Chandra Chattarji v. Jahar’ud-din 
Mondal (17), Kali Kumar Ghose v. Bidhu 
Bhushan Banerji (14), and Gobinda 
Sunder Sinha Chowdhury v. Srikrishna 
Chakravarty (18). 

On the strength of these authorities 
it is contended that a transferee of a 
tenure is not bound by the sale in exe- 
cution of a decree to which ho was not 
a party. The authorities relied upon 
are either cases where tha sale was 
brought about on account of fraud and 
collusion with a view to deprive the 
l^urohaser of his right, or are cases under 
the Bengal Tenancy Act the provisions 
whereof relating to the sale or transfer 
of a permanent tenure and recognition 
thereof by the landlord are different 
from those contained in the Patni 
Eegulations. On the other hand, where 
a transferee, without any sufficient cause 
omits to get his name registered, he is 
bound by the sale held in execution of 
a decree against the recorded tenant 
even in a case governed by the 
Bengal Tenancy Act. For instance, 

(5) [1890] if Oaf. 162. 

(6) [1905] 32 Cal. 1031=9 C. W. N. 824. 

(7) 20 W, R. 380=13 B. L. R. 146=24 W. R. 

407 Note=3 Sar. 273 (P. C.). 

(8) [1893] 20 Cal. 247. 

(9) [1892] 19 Cal. 703. 

(10) [1898] 26 Cal. 103=3 C. W. N. 38. 

(11) [1919] 29 C. li. J. 481=61 1. C. 933. . 

(12) A. I. R. 1923 Cal. 627. 

(13) [1905] 32 Cal. 174=9 0. W. N. 224. 

(14) [1911] 16 C. L. J. 89=10 I. 0. 382. 

(16) [1897] 24 Cal. 62=1 0, W. N. 86 (P. B.). 

(16) [1918] 44 I. C. 26. 

(17) [1920] 32 C, L. J. 77=69 I. C. 49. 

(18) [1909] 10 C. L. J. 588=3 1. C. 346=6 H. 

L. T. 256. 
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vide Sham Chand v. Brojoiiaih (19); 
Profulla Kumar Sen v, Nawab Sir 
Slimulla Bahadur {^0) \ Baja Jagadish 
Chandra Deo v. Dhahel Deb (16) ; Pro\ 
bash Chandra Chattarji v. Jahar^ud-din 
Mandal (17) and Maharaja Sir Bame- 
shar Singh Bahadur v. Bajo Choudhrain 
(21). In the present case the title set 
up by the plaintiff is further affected by 
the fact that they claim to have ob- 
tained only eight annas share in the 
patni taluq in question. S. 6 says that 
the rules of that section and of S. 5 do 
not apply to transfers of any fractional 
share of a patni taluq nor to any aliena* 
tions other than transfers of the entire 
interest unless made under the zamin- 
dar's special sanction. The plaintiffs 
say that by a private partition in the 
year 1915, Shaikh Majidur Rahman 
transferred his interest in favour of the 
plaintiffs. But he had only a fractional 
share in the taluq and the transfer was 
not valid so far as the landlord was 
concerned without his special sanction. 
No sanction of the landlord is pleaded 
in this case. Therefore, ho is not botnd 
to recognize the transfer or to register 
it. Even the receipt of money or rent 
from the transferee of a portion of a 
patni taluq will not have the effect of 
recognition of the transfer or splitting 
up of the tenure. Therefore, the plain- 
tiff’s have no right to question the vali- 
dity of tlie sale or to urge that their 
interest in the tenure, if any, is not 
afi’eiofeed by the sale in execution of. the 
certificate obtained by the zemindar for 
realization of his rent. 

The learned Subordinate Judge has 
held that the plaintiffs failed to estab- 
lish any fraud either in the preparation 
or issue of the certificate or the process 
required by law. There is absolutely no 
evidence on the record of any enmity 
between the plaintiff’s and any of the 
defendants. Tbe finding of the learned 
Subordinate Judge as to fraud has .not 
been seriously cliallenged in the present 
case. It is not disputed that the rents 
for which certificate was issued were 
due. A certificate. No. 318 of 1919-20 
(Ex. J), was prepared and filed on the 
27th November 1918 in the oflSoa of the 
Certificate Officer under the Bihar and 
OrisQfb; Public Demands Recovery Act 

(1^) ai W. R. 94=12 B. L. E. 

(20) [1920] 28 0. W. N. 590=52 I. C. 301, 

(21) A. L E. 1926 Patna 210. 


(IV of 1914). The notice of the certi* 
ficate (Ex. C) was served upon the certi' 
ficate-judgment-debtors, Defendants Nos. 

2 to 4 under S. 7 of the Act and a notice 
through post (Ex. D) was served upon 
and acknowledged by Defendant No. 4, 
Shaikh Majidur Rahman. On the 13th 
January 1920, Shaikh Majidur Rahman, 
one of the certificate-debtors, filed a 
petition (Ex. 2) stating that he had no 
connexion ur concern with the patni 
taluq nor was it in his possession and 
that the patni taluq belonged to and was- 
in possession of Abdul Gaffar, Abdul 
Jabbar, Abdul Wahab, Abdul Sammad 
and Mt. Nasiban and the Thakur defen- 
dants. In that petition he prayed that 
the certificate may be issued in the 
names of the above persons and that the 
certificate issued upon him may be 
cancelled, or that the said mahal be 
attached and put to sale. The Manager 
Court of Wards, filed a petition consent- 
ing to the mahal being sold and did not 
insist upon proceeding against the person 
or other property of the judgment-debt- 
ors. 'f.'he certificate ofificer ordered the 
sale of the mahal and directed a sale 
proclamation to issue : (vide order sheet 
Ex. 4). After some adjournments, at 
the instance of the Thakur defendants 
who made part payments from time to 
time as noted in the order sheet, ulti- 
mately 4th November 1920 was fixed for* 
the sale and a sale proclamation was 
directed to be issued afresh for the 
balance of the amount due. The sale 
proclamation was duly served (vide 
Exs. B to B-4), and on the date fixed 
the sale was held and the property 
was knocked down in favour of the 
highest bidder, Sheobhanjan Lai, Defen- 
dant No. 5, for Rs. 7,000 (vide bid sheet 
Ex. E). No objection was made 
within the time allowed hy law and the 
sale was confirmed on the 4th January 
1921. The purchaser obtained a sale 
certificate (Ex. L ) on the 22nd Janu- 
ary 1921 and delivery of possession 
of the property on the 2l8t February 
1921 (Ex. K). The processes have 
been conclusively proved to have been 
duly served and effected. The Plaintiff 
No. 1 says that Yusuf is his law-agent 
and the witnesses on behalf of the dfefen-. 
dant say that Yusuf was taking keeii* 
interest in the sale and the plaintiff, 
used to go to Court in connexion witfc 
the sale. Therefore, the sale far frpxnt 
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being fraudulent was held with the 
knowledge of the plaintiffs and they 
tried thbir best to purchase the pro- 
perty. The reason is not far to seek. 
They wanted to acquire the entire 
16 annas interest in the property, but they 
failed. TJ'hey did not appear in the certi- 
ficate proceedings nor did they pay the 
rent due from the tenure, but soon after 
the sale on the 3rd January lodged their 
plaint. 

It has been strenuously contended on 
behalf of the plaintiffs that the petition 
of Defendant No. 4, dated the 22nd 
January 1921, was not legally disposed 
of. In the petition the Defendant No. 4, 
the certificate-debtor, stated that he had 
no concern with the property and that 
the certificate be issued in the names of 
the persons who possessed the property 
and that the certificate issued in his 
name be cancelled. He further said that 
the mahal might be attached and put to 
sale. The Manager, Court of Wards, 
also consented to the mahal being sold. 
The certificate under S. 12 of the Bihar 
and Orissa Public Demands Kecovery 
Act (Act IV of 1914) could be executed 
against both the person and property of 
the judgment-debtors. The objection of 
Defendant No. 4 was allowed in so far as 
exemption of his personal liability was 
asked for and the Court directed the 
property to be sold. Thus the petition 
was validly disposed of. 

The learned advocate has also conten- 
ded that the certificate covered rents for 
the period exceeding one year. Conse- 
quently the certificate demand cannot 
create a charge upon the property. It 
is difficult to appreciate this contention. 
His contention, if I have understood it 
aright, is that the rent due to the zamin- 
dar is the first charge upon the property 
under S. 11 of the regulation only when 
the periodical steps for realization of 
rent under the regulation are taken by 
the landlord. He says that the landlord 
has a right to realize bis rent by the 
summary procedure prescribed in the 
regulation every six months and there- 
fore if he allows his rent to fall into 
arrear for a period exceeding one year, 
he loses the benefit of S. 11 which makes 
the rent the first charge on the property. 
Thus, upon this contention, it is urged 
that the right, title and interest only of 
the certificate-debtors passed by the sale 
held in execution of the certificate under 
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the Public Demands Eecovery Apt and 
hence the plaintiffs’ right in the property 
is not affected. There does not seem to 
be any force in this contention, The 
Patni Begulation gives to the zemindar 
the right to realize the rent by a summary 
procedure and that summary procedure 
is restricted only to periodical rents. 
But the zemindar is not bound to realize 
his rent every six months. He can wait 
for a longer period, and if he does wait 
for a longer period he can proceed under 
the general law for the realization of his 
rent. S. 195 (e) of the Bengal Tenancy 
Act says that the Bengal Tenancy Act 
would not apply to enactments relating 
to Patni tenure in so far as it relates to 
those tenures. Where the Patni law 
is silent, the provisions of the General 
Bent Law would apply. This has been 
settled ay authorities. The Patni law 
is silent as to the realization of rent 
beyond one year and, therefore, the,zamin- 
dar is entitled to bring his suit under the 
ordinary rent law. 

It is noticeable that the decree for the 
rent due from the Patni taluq in the case 
of Brindaba^i Chunder Sircar Ohoivdhry 
V. Brindaban Chunder Dey Oxowdhr^ 
(21), was obtained under the Bent Law 
(VIII of 1859) and the sale in executiom 
of that decree took place under that law 
and not under the Patni Begulations. It 
was held there that the provisions of the 
Patni Begulations did apply 'and that 
the effect of the sale was to destroy all 
encumbrances including the darpatni 
created by the patnidar. In the case of 
Kumar Satya Sankar Ohosal Bahadur v. 
Mon Mohan Guha Roy (22), Ohatterji, J.,. 
held chat the Patni Begulation does not 
take away the right of the zemindar to 
proceed in the ordinary way under the- 
general law to recover arrears of rent ; it 
only gives him an additional right ta 
recover rent by a summary process of 
sale which is restricted to the recovery 
of rent for only one year. Similar waa 
the view taken in an earlier case of 
Durga Prosad Bondopadhya v. Brindaban 
Roy (23). Therefore this contention ia 
overruled. 

It would seem further that the plain- 
tiffs’ suit is barred by the provisio^ns of 
S. 46 of the Public Demands Becovery 
Act. The plaintiffs based their title 
upon th e pu rchase of the tenure in 1909 

~ (22) [1918] 22 C. W. N. 131—43 I. 0. 990. 

(23) [1892] 19 Cal. 504. 
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at; a sale held in execution of a rent 
decree by their step brother Defendant 
No. 4 who subsequently gave away eight 
annas share of it to the old holders 
thereof, Defendants Nos. 2 to 4, and 
retained the eight annas in his own name. 
Defendant No. 4 acquired the property 
for himself as well as for the plaintiffs. 
'Therefore Defendant No. 4 was a benaini- 
dar of the tenure to the extent of the 
interest of the plaintiffs therein. In 
1915 the plaintiffs say that Defendant 
No. 4 abandoned his interest and gave 
the entire eight annas share to the plain- 
tiffs; in other words, by a private 
arrangement or exchange in the partition 
of family properties, the plaintiffs 
acquired the interest of Defendant No. 4. 
They were thus the representatives of 
Defendant No. 4 and as such their suit 
is barred under S. 46 unless upon the 
ground of fraud which is not established 
in the present case ; and as represen- 
tatives they are bound by the 'decree 
made against Defendant No. 4 : vide the 
case of Ishan Chandra Sarkar v. Be7ii 
Madhab Sarkar (15). The case in 
Kali Sundari Debi v. Dharani Kanta 
Lahiri (24) is exactly on all fours with 
the present case. In that case the 
purchaser had a money decree, but he 
did not got his name registered in the 
landlord’s serishta and he was held to be 
A representative of the judgment-debtors 
within the meaning of S. 244 of the Code 
of Civil Procedure and was held to be 
bound by the subsequent decree for 
^arrears of rent against the registered 
patnidar and the sale held in execution 
of such a decree. Again, in the aforesaid 
Privy Council case of Brindaban Chunder 
JSircar Choivdhry v. Brindaban Chunder 
Dey Choivdhry (21), at one stage of the 
litigation it was held by the Principal 
Sadr Ameen that the zamindars were 
entitled to sue the patnidar whose name 
was registered ignoring the right of a 
person claiming to have beneficial right 
in the property and the patnidar being 
only a benamidar. The sale in that 
case took place in execution of the 
•decree against the recorded tenant and 
such a sale was held to be valid and 
proper under the regulations irrespective 
of whether the recorded patnidar was 
the benamidar or not. The point, how- 
ever, did not directly arise in that case, 
but there is no doubt that the plaintiff s 
^ (34) [1906] 83 Cal. 279=10 0. W. N. 372. 


are bound by the sale in execution of the 
decree against Defendant No. 4 v^ho was 
the recorded tenant, and who represented 
them so far as the zemindar is concerned 
even if he was a benamidar for them. 
Therefore whether Defendant No. 4 is a 
benamidar of the plaintiffs or he trans* 
ferred his interest to them by means of 
I)rivat 0 arrangement the plaintiffs are 
bound by the sale and their interest, if 
any, passed by it. In this case the sale 
having been held properly under the 
Public Demands Kecovery Act, the 
tenure passed to the purchaser and not 
the right, title or interest of the judg- 
ment debtors (vide Cl. 3 of S. 26 of the 
Act). Thus, even if the plaintiffs had 
any interest in the estate it passed by 
the sale held under the Public Demands 
Eecovory Act. 

The result is that the appeal is dis- 
missed with costs to the defendants who 
have entered appearance in this Court 
and contested the appeal. The defen- 
dants who did net appear in this Court 
will not get any costs. 

The cross-objection has not been 
pressed at the time of the arguments and 
is, therefore, dismissed. 

Appeal dismissed. 
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Bucknill, J. 

Dindayal Rai — Plaintiff — Petitioner. 

v. 

Indrasan Rai and others — Defendants 
— Opposite Party. 

Civil Eevision No. 44 of 1926, Decided 
on 23rd March 1926, from an order of the 
Sub-J., Arrah, D/- 21st November 1925. 

Civil P. C.f 0. 23, R. Permission to 
withdraw given, on condition of pa,ytng defen- 
danVs costs, not mentioning that suit will stand 
dismissed if costs not paid, within prescribed 
time — Fresh suit is not barred for non-payment 
of costs — Eemedy Is, not to proceed with the fresh 
suit till costs are paid. 

Where a plaintiff is allowed to withdraw a suit 
with liberty to bring a fresh suit on his deposit- 
ing the costs of the defendant within a specified 
time, but where the order contains no direction 
to the effect that on failure to pay within that 
time the suit will stand dismissed, the non-pay- 
ment of such costs within the time specified 
does not bar the fresh suit until the costs are 
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paid and when they are paid to proceed with the 
t:rial of the fresh suit : 64 I, C, 738, Foil, 

[P. 473, C. 2] 

Siveshwar Dayal — for Petitioner, 

L, N. Singh and S, P. Asthana — for 
Opposite Party. 

Judgment. — This was an application 
in civil revisional jurisdiction. It is a 
very simple matter and arises in the fol- 
lowing way: The applicant here desired 
to bring a suit in forma pauperis and ap- 
plied to the First Subordinate Judge of 
Arrah, claiming a declaration of his title 
to and recovery of possession of certain 
property and other reliefs. The plain- 
tiff s allegation that he was a pauper ap- 
pears to have been substantiated. The 
suit was admitted and it seems to have 
progressed to some extent ; but after the 
fiction had proceeded for some 
months, the plaintiff, (that is the appli- 
cant here) found it necessary to apply to 
amend his claim in respect of the des- 
cription of the property to which he 
claimed possession. The Subordinate 
Judge, however, thought that the amend- 
ment which the plaintiff asked for was 
of such a far-reaching character as to 
alter materially the form and nature of 
his claim ; and, in consequence, on the 
16th of August 1924, he passed an order 
refusing to allow the plaintiff to make 
the amendment which he asked to make 
but allowing the plaintiff to withdraw 
from the suit with permission for fresh 
suit 

But the Subordinate Judge adds 
Plaintiff must pay defendants’ costs incurred 
up to date as a condition precedent for institu- 
ting a fresh suit. 

Now on the 24th of October 1925, the 
plaintiff made a fresh application to the 
First Subordinate Judge of Arrah asking 
that he might be allowed to bring his 
fresh suit again in forma pauperis. It 
was undeniable that the plaintiff was 
a pauper, but the defendants' pleader, 
when the matter came up before 
the Subordinate Judge on the 24th 
October last, drew the attention of the 
Court to the fact that the plaintiff had 
not yet paid the costs which he had been 
ordered to pay to the defendants in the 
previous suit which he had been allow- 
ed to * withdraw. The learned Subordi- 
nate Judge, remarking that it had been 
ffireoted that the payment of these costs 
was imposed upon the plaintiff as a con- 
dition precedent to bis liberty to com- 


mence a fresh suit, thought that the 
fresh suit could not be entertained at all 
until these costs were paid. 

It is true that the pleader for the 
plaintiff asked for some time so that he 
could find money to pay these costs ; but 
the Subordinate Judge, for no particular 
reason, at least for no good reason, 
stated that no time would be allowed. 
In consequence, the Subordinate Judge 
refused to entertain the 'application of. 
the plaintiff at all and dismissed the ap- 
plication made by the plaintiff to be re- 
garded as a pauper and consequently his 
application to bring this second suit 
stood also dismissed. 

Now, I think it is quite clear that this 
order was one which could not and 
should not have been made. The case of 
Kuldip Singh v. Kuldip Choudhnry (l) 
decided by Chamier, C., J. and Shar- 
fuddin, J., and the case of Deb Kumar 
Boy Ghoudhury v. Deb Nath Barna Bipra 
(2) show quite clearly that the order 
which the Subordinate Judge made on 
the 24th October last was one which 
cannot be supported. In the last of the 
two cases quoted, it was held that where 
a plaintiff is allowed to withdraw a suit 
with liberty to biing a fresh suit on his 
depositing the costs of the defendant 
within a specified time, but where the 
order contains no direction to the effect 
that on failure to pay within that time 
the suit will stand dismissed, the non- 
payment of such costs within the time 
specified does not bar the fresh suit. The 
only course io be adopted by the Court 
in such a case is to stay the hearing of 
the fresh suit until the costs are paid and 
and when they are paid to proceed with 
the trial of the fresh suit. It will be seen 
that that case which I have just quoted 
is an even stronger case than the one 
which is the subjeefc-matter of the pre- 
sent application now before me. The 
question as to the applicant being a 
pauper or not is, for the moment, quite 
beside the mark. Now, it is clear, there’ 
fore, that what the Subordinate Judge 
should have done was to have considered 
the question as to whether the plaintiff 
was or was not a pauper ; and, if, as 
undoubtedly, it would appear would' have 
been the case, he had come to the con- 
clusion that the plaintiff was a pauper, 

(1) ernsrsK^L. J.'63=4^^ 1. 0.“7y^rPSt, 

L. W. 134. 

(2) [1921] 64 I. C. 738. 
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then he should have admitted his suit 
but stayed its progress until the costs, 
which had been ordered to be paid in the 
previous suit by the plaintiff to the de- 
fendants, had, in fact, been so paid. But, 
instead of this, he refused to take any 
steps to inquire whether the plaintiff' 
was a pauper and in consequence he re- 
jected the application for the institution 
of the fresh suit as a corollary. 

Now, by the 21st of November, that is 
to say, less than a month after the order 
made by the Sul)ordinate Judge on the 
24th of October lasc, the plaintiff had, in 
fact, deposited the costs of which he had 
been mulcted in the first suit brought 
by him ; and on that date he made an ap- 
plication to the Court for permission to 
sue afresh. But the Subordinate Judge 
thinking that he was bound by his for- 
mer decision of the 24th October came to 
the conclusion that ho must reject both 
the application to sue in forma pauperis 
and the application to bring a fresh suit. 
I suppose ho thought that in view of his 
earlier order he was debarred from re- 
opening the matter. This may or may 
not be so, but 1 have no hesitation in 
coming to the conclusion that as the 
order of the 21st of November 1925 was 
rightly or wrongly based upon the order 
of the 21th of October 1925, which was 
patently a had order, the latter order as 
well as the penultimate order must both 
be set aside. The order of the 21st 
November 1925 of the Subordinate Judge 
as well as the on ler of the Subordinate 
Judge of the 24th October 1925 will, 
therefore, both he set aside. The Sub- 
ordinate Judge must now hear the appli- 
cation made on the 21st November 1925 
do novo ; he must first consider whether 
the plaintiff is a pauper and if he decides 
that he has made out satisfactorily that 
he is a pauper he should, subject to any 
other provisions of the law relative there- 
to, permit the plaintiff' to commence and 
continue his fresh suit. 

As I have said before, the costs which 
the plaintiff was ordered to pay when he 
was allowed to withdraw his previous 
suit as a condition precedent; to his being 
allowed to bring a fresh suit have now 
been paid or deposited and there should, 
therefore, be no further obstacle in the 
way of his prosecuting his claim. 

Application allowed. 
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Bijcknill and Foster, JJ. 

Achuta Earn and others — Plaintiffs — 
Appellants. 

v. 

Jamandan Tcwarij and others — Defen- 
dants — Respondents. 

Appeal No. 668 of 1923, Decided on 
19th April 1926, from the appellate 
decree of the Dist. J., Shahabad, D/~ 7th 
March 1923. 

2 {? Mortgagoi’ — Mortgagor selling equity of 
redemption — Purchaser promising to pay the- 
mortgage money—Mortgagee not a party to the 
agreement — Purchaser Is not personally liable 
to mortgagee for mortgage money -^Contract. 

Where the mortgagor selk his equity of 
redotnptiou," and the purchaser agrees to pay off 
the mortgage money to the mortgagee, the mort- 
gagee being no pxrty to the agreement, cannot 
enforce the agreement ‘against the purchaser and 
got a personal decree for the mortgage money : 
ai Ail. Oa {P.O.) and A. I. ll. 1923 P. O. 5f, FoU. 

[P. 477, 0. 1] 

L. N. Smha, R. B. Saran and N. 0. 
Sinn a — for Appellants. 

P. Dayal and Jai Gohind Prasad— ior 
Respondents, 

Bucknill, J. — This was a second ap- 
peal from a decision of the District Judge 
of Shahabad, dated the 7tli March 1923 
modifying a judgment of the Subordinate 
Judge of the same place, dated the 18th 
February 1922. The facts in this case 
were somewhat complicated ; but it is- 
unnecessary to refer to them in any great 
detail as there has been argued before us 
but one point at the hearing of this 
appeal, lb is sufficient to state that the 
plaintiffs (who are here the appellants)’ 
were the mortgagees of certain property 
from Defendants Nos. 1 and 4. These 
mortgages were effected by five deeds, 
in addition to these five mortgages there 
were also three other mortgages of which 
the plaintiff's were not the direct mort- 
gagees bub assignees from those who were 
the original mortgagees. It is only with 
the five transactions in which the plain- 
tiff’s were the direct mortgagees that we 
are in this appeal at all concerned. The 
plaintiffs brought their suit to enforce 
the mortgages and in addition to joining 
the mortgagors they also joined certain 
persons, who were Defendants Nos. 8 to 
13 who had bought from the mortgagors 
the equities of redemption of the proper- 
ties hypothecated by virtue of thefive 
mortgage-deeds referred to above. Ink bo 
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trial Court the plaintiffs succeeded in 
obtaining a personal decree not only 
against the mortgagors, but also against 
the purchasers of the equities of redemp- 
tion. Bat on appeal the learned District 
Judge came to the conclusion that the 
decree, so far as it related to relief 
against these purchasers of the equities 
of redemption, could not be in law up- 
held, He, therefore, set aside that por- 
tion of the judgment of the Subordinate 
Judge and it is from that part of the 
decision of the District Judge that this 
appeal has now been brought before us. 

The simple point, therefore, for con- 
sideration is whether the plaintiffs could 
obtain a money-decree against the pur- 
chasers of the equities of redemption. 
It must first be pointed out that in the 
instruments under which the purchasers 
of the equities of redemption so pur- 
chased, they (the purchasers), stipulated 
that they would pay off’ the debts due 
under the mortgages. It is common 
ground that they did not do so. U is 
also common ground that the plaintiffs 
had no notice of what had taken place 
between the mortgagors and the pur- 
chasers of the equities of redemption and 
were not privy to the contract. It is 
important^ to observe that some support 
was lent to the argument which was put 
forward before us by the learned advo- 
cate who has appeared for the plaintiffs 
by the rulings in the caseof Dwarka Nath 
Ash V. Priya Nath Malki (1). In that 
case the facts were certainly very similar 
to those which obtain in this appeal now 
before us. The defendants had borrowed 
a sum of money from the plaintiff for 
which they had given a promissory note , 
they subsequently transferred their pro- 
perty to another party who executed an 
agreement in their favour expressly 
undertaking to pay to the lender of the 
rnopey under the promissory note his 
dues thereunder. The lender of the 
money under the promissory note was no 
party to this contract and had no notice 
thereof ; but, having ascertained the 
circumstances, he proceeded to sue the 
borrowers as well as the individual who 
had purchased the borrowers’ property. 
He claimed that, in view of the agree- 
ment entered into between the borrowers* 
property, he (the leader) wag entitled to 
take advantage of that agreement. 

(l) [1916J 2‘i 0. W, N. 279=3(5 I. C. 792=27 
• C. L J, 488. 


Mookerjee and Curaing, JJ., of the 
Calcutta High Court held that the plain- 
tiff* was entitled to enforce his claim 
against the purchaser of the borrowers* 
property. 

Had the matter rested there, one might 
have thought that this case would con- 
stitute an authority in favour of the pro- 
position argued in the present instance* 
There are also other cases which have 
been quoted by the learned advocate for 
the appellant which certainly at first 
sight appear to support to some extent 
the learned advooate*8 argument. In the 
case of Khoaja Muhammad Khan v, 
Husaini Begam (2) their Lordships of the 
Privy Council held that under certain 
circumstances (to which I shall refer 
presently) it was possible for a person 
who was no party to an agreement to 
take advantage of the provisions of such 
an agreement which were in fact benefi- 
cial bo herself. Their Lordships* decision 
(which was given by the Right Hon*bl 0 
Mr. Ameer Ah) relates the facts at some 
length. Put very shortly, they were as 
follows A minor Muhammadan lady, 
prior to and in consideration of her 
marriage with the son of the defendant 
in the suit, was promised by the defen- 
dant under an agreement executed bet- 
ween the defendant and the lady’s father 
to he paid by the defendant the sum of 
Rs. 500 per mensem from the date of her 
reception in marriage , the defendant 
also charged certain specified properties 
for the purpose of producing the requisite 
funds. The lady, as I have stated, was a 
minor ; but, eventually, after the mar- 
riage, lived with her husband for some- 
time , owing, however, to disagreement 
she, at the end of some 12 or 13 years, 
ceased so bo do. The defendant then 
refused bo continue to pay the allowance 
and the lady accordingly brought the 
suit against him basing her claim upon 
the document of agreement which had 
been entered into between the defendant 
and her (the plaintiff's) father. It was 
maintained on behalf of the defence on 
the line of reasoning adopted in the well* 
known English case Tweddle v. Atkinson 
(3), that as the plaintiff* was in no way 
an actual party to the agreement, made* 

(2) ri9l01 32 All. 410^7 I C. 237=37 1. A. 

152 (P. 0.). 

(3) [1861] 1 B. k S. 303=30 L. J. Q. B. 265=4 

L. T. 468=8 Jur. (N. S.) 382=9 W. R, 

781. 
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between her father and the defendant, 
she had no locus standi and was unable 
to sue thereunder. Mr. Ameer Ali, how- 
ever, pointed out that the case of Tweddle 
V. Atkinson (Ji), was one decided under 
the Common Law of England and was 
not in their Lordships* opinion appli- 
cable to the facts which were disclosed 
in the case before their Lordships. Their 
Lordships were of opinion that although 
no party to the agreement (and it must 
be remembered that the lady was then a 
minor and the document was executed 
by her father) she was clearly in equity 
entitled to enforce her claim against the 
defendant. The case, however, appears 
to me to be distinguishable from the 
present case in view of the fact that the 
benefit which was to accrue to the plain- 
tiff was one for which the consideration 
was the marriage to take place between 
herself and the defendant’s son. Then 
there is another case which was cited on 
behalf of the plaintiffs : Deh Narain Dutt 
V. Chuni Lai Ohose (4). In that case 
Jenkins, C. J., and Mookerjee, J., held 
that where the transferee of a debtor’s 
liability acknowledged in the provisions 
of the registered instrument which con- 
veyed to him all the original debtor’s 
properties, his obligation to the creditor 
for the debt to be paid by him, and where 
the acknowledgment was communicated 
to the creditor and accepted by him, the 
creditor could sue the transferee on the 
registered instrument. Hero again their 
Lordships based their decision upon the 
equitable principle which had operated 
^ pon the minds of their Lordships of the 
Privy Council in the case which I have 
just quoted. Hero in this case of Deb 
Narayan Dutt v. Chuni Lai Ghose (4) it 
may indeed bo said that the facts dis- 
closed that the creditor was actually 
privy to and concerned in the transaction 
which took place between the transferee 
and the debtor. In fact in the judgment 
of Jenkins, C. J., it is expressly stated 
that there was an arrangement between 
the plaintiff and Defendant No. 5 by 
which the liability of Defendant No. 5 
under the transfer was acknowledged and 
accepted, and it may also be observed that 
(although under the mistaken idea of 
their true legal effect) certain title-deeds 
were actually handed over at that time 
by the purchaser to the plaintiff. Al- 
(4) [1918] 41 CalT 137=13 0. W. N, 1143=20 
I. C. 630=18 0. L, J. 603. 


though, therefore, the last two cases 
quoted seem to be based upon consider- 
ations somewhat different from those 
which have to be regarded in the present 
appeal, there is no doubt, as I have said 
before, that the case reported as Dwarka 
Nath Ash v. Priya Nath Malki (l) does 
constitute some authority to support the 
argument which has been addressed to us 
by the learned advocate who has ap- 
peared for the appellants. There are, 
however, on the other hand two cases 
which appear to be conclusive authority 
upon the point which has been argued in 
this appeal. The first of these is Jamna 
Das v. Bam Autar Pande (5). It is a 
decision of their Lordships of the Privy 
Gouncil, and although the facts are not 
set out at any great length in the report 
they can be found fully reported as 
Jamna Das v. Bam Autar Pande (6). It 
will be seen, from a perusal of the facts 
as given in that report, that the circum- 
stances were almost the same as those 
which obtain in the present appeal. The 
judgment of their Lordships of the Privy 
Council delivered by Lord Macnaghten 
is very short and very much in point 
here. His Lordship observes : 

This is a perfectly plain case. The action is 
brought by a mortgagee to enforc^ against a 
purchaser of the mortgaged property tm under- 
taking that he entered into with his vendor. 

I may pause here to observe that the 
undertaking referred to was to the effect 
that the purchaser would pay off the 
debt due to the mortgagee by the person 
from whom the purchaser had purchased 
the property. His Lordship continues : 

The mortgagee has no right to avail himself 
of that. He was no party to the sale. The 
purchaser entered into no contract with him, 
and the purchaser is not personally bound to 
pay his mortgage debt. 

There is still a later case in which the 
same proposition has been similarly set 
forth in another decision of their Lord* 
ships of the Privy Council. In that case, 
Nanku Prasad Sinyh v. Kamta Prasad 
Singh (7) the facts again are in that 
report, but very shortly set out. We have 
had the advantage, however, of seeing 
what the facts were from the record of 
this Court, the case having been tried on 
appeal on the 7th June 1918 before Roe 
and Coutts, JJ. The facts were substan- 
tially identical with those which exist 

05) [1912] 84 All. 63=18 I. 0. ^=89 I. A. 7. 

(6) [1909] 81 All. 352=2 L 0. 460=6 A. L. J. 

427. 

(7) A. I. R. 1923 P. C. 54, 
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in the present appeal. A mortgagor 
having execate^ a mortgage in favour of 
the plaintiff sold the property to a third 
party who, in the reoitals of his sale- 
deed, agreed to pay off the mortgage with 
a portion of the purchase-money which 
was for that purpose left in his hands. 
The mortgagee sued upon his mortgage, 
not only the mortgagor but also the pur- 
chaser ; but this Court refused to grant 
any personal decree against the pur- 
chaser, holding that ho (the mortgagee) 
could not avail himself of the stipulation 
made in the contract between the pur- 
chaser and the mortgagor. Their Lord- 
ships of the Privy Council upheld the 
decision of this Court, Lord Atkinson, in 
a very short judgment stating : 

Their Lordships have considered this case, and 
they think it is clear that no personal liability 
was incurred by the purchasers of the equity 
of redemption. Their Lordships, therefore, think 
that the decree of the High Court was right and 
that the point made by the appellant fails. 

It may be observed that in the judg- 
ment given by this Court on the 7th 
June 1918, the cases to * which I have 
referred above were mentioned and 
quoted. 

It seems, therefore, that we are clearly 
bound by the authority of these two 
decisions of the Privy Council which are 
so directly in point. 

Th6 appeal, therefore, must be dis- 
njissed with costs. I should mention that 
there was a cross-objection which, how- 
ever, is not pressed and has not been 
argued and that cross-objection also must 
be dismissed with costs. 

It is said by the learned advocate who 
has appeared for the appellants (and it 
may be mentioned that the question is 
referred to in ground No. 7 of the appel- 
lants’ grounds of appeal to this Court) 
that there has been some arithmetical 
or other mistake with regard to the 
amount of costs which have been awarded 
to the Defendants Nos. 8 to 13. It was 
suggested that, as this question had been 
made a ground of appeal it might be 
dealt with in this Court. We have, 
however, no materials whatever before 
us which would enable us to discuss or 
consider this point. If there has been 
any mistake in regard to the quantum of 
costs, that matter should be referred to 
and dealt with by the lower appellate 
Court. 

Foster, J. — I agree. The difference 
between the case quoted in Deh Narain 


DitU V. Chuni Lai OJiose (4) and the last 
cases quoted by my learned brother from 
34 AU, 63 and 3 Pat, L. T. 637 appears 
to me to be very important in connexion 
with the facts of the present case. 
It is to be borne in mind that in the 
present case there was no notice to the 
plaintiff at the time of the contract. In 
the judgment of 41 Calcutta^ we see that 
the promisee, that is to say, the plaintiff, 
had a proposal made to him by the pro- 
misor, that is to say. Defendant No. 5, 
and he accepted it. So in that case the 
promisee was in the position indicated 
in S. 2 of the Indian Contract Act. He 
held the benefit of a contract for con- 
sideration. In the present case the 
plaintiff, who claims to be the promisee, 
has never had a proposal made to him by 
the defendants against whom he is seek- 
ing a monay-decrae a id he certainly 
never accepted any such proposal. There- 
fore, S. 2 does not bring him into the 
position of a parson who can sue a pro- 
misor upon a contract or for consider- 
ation. That is the distinction between 
the two classes of oases, and I think the 
present case falls within the class indi- 
cated in the Privy Council cases which 
have been quoted. There may be a third 
class of cases in the judgments which wo 
have been studying, namely, the class in 
which minors or other third parties sue 
under family or marriage settlements. 
In such car: * ''s those, the plaintiff can 
hardly bo regarded as a promisee who 
has accepted any proposal or promise, 
and such cases are probably decided on 
the traditional principles governing the 
English Courts of Equity rather than by 
any application of the terms of S. 2 of 
the Indian Contract Act. If I am correct, 
this third class would, I think, be 
exemplified by the case of Khivaja 
Muhammad Khan v. Hiisaini Begum (2). 

A ppcal dismissed. 
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Das and Foster, JJ. 

Maharaj Bahadur Suigh and anotke) 
Decree’holder — Appellants. 

V, 

A. H. Judgment-debtor-— Res- 

pondent. 

Appeal No. 167 of 1924. Deoided on 
29th March 1920, from the original order 
of the Dist. J., Purnea, D/- 16th April 
1924. 

ii'. (a) Civil P. 0., S, l\—KxeciUlon put charset , 
whether the decree he a money decree ot viottgafje 
decree, tepresents judgmenPdebtor for purposes of 
the section — Evidence Act, S, 115. 

An execution purchaser is the representative of 
the judgment-debtor so as to bring him within 
the rule of estoppel and the principle of res 
judicata : A. /. R. 1922 Patna G3 Foil. There is 
no difference in principle between a purchaser in 
execution of a money decree and a purchaser m 
execution of a mortgage decree . 10 0 L. J, 160. 

Bel on. [P 479, C. 2] 

(6) Mortga^e^-Mot tgagee purchasing mortgaged 
property at execution sale can use niottgage as 
Meld against subsequent incumhi ancet s 

A mortgagee, when he purchases the mortgaged 
properties at sale held in execution of a decree 
obtained by him, is at liberty to hold the mort- 
gage as a shield against any attack that might 
be made acainst him bv subsequent encum- 
brancers, The purchaser of mortgaged propertv 
acquires the equity of redemption of the mort- 
gagor as at the time of the inortgago together 
with a lien of the mortgagee which ho may uso if 
iiecossarv for his protection. [P, 480, C. 1] 

^ (c) Civil P. C., S. ll—Co’dcfcndants-Con- 
fllet of Interest hetueen co-dc fondants and neces- 
sity to adjudicate on that dispute to "(five relief to 
plaintiff are necessary to mahe the decision tes 
judicata betneen them. 

The general rule is that there is no estopped 
b> ros jiidicat.v between co-defendant, but theie 
are exceptions to this rule. Where an xljadioa- 
tiou between the defendants; is necessary to give 
appropriate relief to the plaintiffs, there must bo 
such an adjudication, and in such a case the ad- 
judication will be res judicata between the defen- 
dants as well as the plaintiffs and defendants. 1 1 
Bom. 210, Foil. To produce the bar of res judi- 
cata between two defoudaiits there must bo a 
conflict of interest between those defendants and 
a judgment defining the actual rights and obliga- 
tions of those defendants inter se. 

[P, 480, C. 2, P. 481, C. IJ 

P. K. Seih 0. C. Das, C. S. Banerji and 
G. N. Mukeiji—iov Appellants. 

All Imam and Lai Moha?i Ganfftili — 
for Respondents. 

Das, J. — The facts ‘are stated with 

clearness and preoision in »the judgment 

of the learned 'District Judge and it is 
not necessary to recapitulate them. The 
following facts are, however, material to 
understand the position : 


One Dhanpat, who 'is respresented iu 
these proceedings by the appellants, 
obtained a decree for vent against his 
patnidar Ghatarapat Singh so far back as 
the 10th July 1896 for the period prior 
to the sale of the interest of Dhanpat’ to 
one Mt. Bhagwanbatia Ghaudhurain. 
The proceedings which have given rise 
to this appeal were taken by the decree- 
lioldeis, the appellants, to execute the 
decree against Mr. Forbes, the respondent. 
Mr. Forbes was the darputnidar under 
Ghatraput Singh and it appears that 
Chatrapat Singh having again defaulted, 
the new landlord Mt. Bhagwanbafcia 
Ghaudhurain took proceedings against 
him under the Pufcni Regulation and put 
up the putni taluq to sale. Mr. Forbes 
deposited the rent m order to protect his 
darputni interest and was put in posses- 
sion of the taluq on the 29th May 1900, 
as a mortgagee under the provisions of 
8. 13, 01. (4) of the Putni Reg. (8 of 1819). 
Subsequently, one Surendra Narain Singh 
who had a money decree against Ghabra- 
pat put up the property for sale and pur- 
chased it himself on the 1st September 
1902. The position then was this, the 
appellants were the holders of a decree 
against Chatrapat whose interest in the 
taluq had passed to Surendra Narain 
Singh, and Mr. Porbes was actually in 
possession of the taluq as a mortgagee 
under S. 13 para. 4 of the regulation And 
entitled to claim redemption first from 
Chatrapat and also Surendra Narain 
Singh 

Although 1 am anticipating events, 1 
may point out here that a suit for ac- 
count was subsequently filed by Surendra 
Narrin Singh against Forbes and that 
suit was substantially converted into a 
mortgage suit and a decree was passed on 
the 22nd April 1914 giving Surendra 
Narain the right to redeem the property 
and providing that on failure to redeem 
the property should be sold in due course 
of law to 'answer the claim of Forbes 
against Chatrapat. This decision was 
upheld by the Calcutta High Court on 
the 30bh July 1915 and a final decree was 
passed in favour of Mr. Forbes as against 
Surendra Narain on the 8bh January 1917 
for Rs. 61,000. On the 2nd July^ 1917 
Mr. Forbes put the decree in execution as 
against Surendra Narain in the taluq for 
Rs. 2,000. It is conceded that the 
balance is still due to him. It may be 
taken then that Mr. Forbes at present 
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represents both the interests of the mort- 
gagor and the mortgagee. 

Meanwhile execution proceedings were 
taken by the appellants and the question 
was at once raised whether the decree 
obtained by Dhanpat Singh as against 
Chatrapat was a rent 'decree or a money 
decree. It is not necessary to go through 
all the proceedings ; it is sufficient to say 
that claim cases were filed both by 
Surendra Narain and by Mr. Forbes and 
that those cases having been decided 
against them, two suits were instituted, 
one by Mr. Forbes and the other by 
Surendra Narain for the purpose of trying 
the question whether the decree obtained 
by Dhanpat as agairst Chatrapat was a 
rent decree or a money decree. It is 
obvious that if they could induce the 
Court to hold that the decree was a 
money decree, their interest in the pro- 
perty could not be sold ; on the other 
hand, it -they failed in their contention, 
their interest was liable to be sold in exe- 
cution of the rent‘decree of the appel- 
lants. The suit of Mr. Forbes succeeded 
in the Court of first instance, whereas the 
suit of Surendra Narain failed. Appeals 
were taken to the Calcutta High Court 
and on the 8th April 1908 the Calcutta 
High Court held fchat the decree was a 
rent decree and was enforcible as against 
the taluq. Both Surendra Narain and 
Forbes appealed to the Privy Council ; 
Surendra Narain’s appeal was dismissed 
on‘th6 14th ' May 1912 for iion^prosecu- 
tion • Mr. Forbes's appeal succeeded on 
the 9th March 1914, 'the Privy Council 
holding that the decree obtained by 
Dhanpat 'as against Chatrapat was a 
money decree and not a rent decree. 
That decision is Forbes v, Maharaj Balia- 
dur Singh (l)*. 

It is conceded that the effect of the 
decision of the Privy Council is to release 
Mv. Forbes from all liability - to the ap- 
pellants. But the appellants now con- 
tend that Mr. Forbes, as the representa- 
tive in interest of Surendra Narain, is 
bound by the decree which the appellants 
have obtained as against Surendra Narain 
and that accordingly the appellants are 
entitled to enforce the decree as a rent 
decree as against Surendra Narain as re- 
presented by Mr. Forbes. The questions 
which fall to be considered are, first, 
whether Mr. Forbes may be said to be 

“(l; [19141 41 Cal. 926^23 L C. 632^11 I, A. 91, 

• (P. C.). 
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the representative in interest of Surendra 
Narain ; secondly, whether the appellants 
are entitled to rely upon the decree 
obtained by them in the Calcutta High 
Court as against Surendra Narain ; and 
thirdly, whether the present application 
is barred by limitation. The learned 
District Judge has held that the applica- 
tion is barred by limitation and has also 
held that Mr. Forbes cannot be consi- 
dered to be the representative in interest 
of Surendra Narain. In this view he 
dismissed the application ‘for execution. 
Hence the appeal to this Court, 

In my opinion there is no (doubt what- 
ever that Mr. Forbes must be regarded as 
the reperesentative in interest of Suren- 
dra Narain. The learned District Judge 
has referred to various oases on the point 
which cannot now be considered as good 
law. The position is explained with 
great olearnbss in Mr. Woodroffe s well- 
known work, the Indian Evidence Act, at 
pp. 247 and 248, Eighth Ed. ; and, so far 
as this Court is concerned, the matter is 
concluded by the decision of the learned 
Chief Justice of this Court in Kali Dayal 
v,U mesh Prasad (2), The learned Chief 
Justice in that case held that an execu- 
tion purchaser is the representative of 
the judgment-debtor so as to bring him 
within the rule of estoppel and the prin- 
ciple of res judicata. As has been pointed 
out there is no Jitlerence in principle 
between a purchaser in execution of a| 
money decree and a purchaser in exec^u- 
tion of a mortgage decree. It is not 
necessary for me to pursue the point, for 
it rests on principle and is covered by 
authority. I need only refer to the de- 
cision of Mr. Justice Mookerjee in Dehen- 
draNath Sen v. Mirza Abdul Samed 
Seraji (3). 

But the decision on this point by no 
means decided the case ; for although the 
purchaser at a sale in execution of a 
mortgage decree must be considered to be 
representative in interest of the mort- 
gagor, he must also be considered to be 
the representative in interest of the 
mortgagee ; and the question at once 
arises whether when a mortgagee himself 
becomes the purchaser of the property, 
it can be said that the charge is extin- 
guished by the sale. In my opinion 
there can be no doubt whatever that a 
mortgagee, when he puohases the mort- 

“(2) A. 1. tnaTc^ 

(3) [1900] 10 C. L. J. 150:==1 I. C. 264. ‘ 
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gaged properties at a sale hold in execu- 
tion of a decree obtained by him, is at 
liberty to hold the mortgage as a shield 
against any attack that might be made 
against him by subsequent encumbran- 
cers. It must be recognized that by 
virtue of the decision of the Judicial 
Committee in Forbes v. Maharaj Bahadur 
(1), Mr. Forbes’s charge under S. 13, 
para. 4 of the Fatni Regulation must take 
precedence over the charge which a land- 
lord has on the tenure in question. I am 
assuming for the purpose of this case that 
the decision in the ch/se between Suren- 
dra Narain and the present appellants to 
the effect that the decree obtained by 
Dhanpat on the lObh July 1896 was a 
rent decree is final between the parties 
and that Mr. Forbes is the representative 
in interest of Surendra Narain. But even 
if that be so, the rent decree cannot take 
precedence over such charge as Mr. Forbes 
had on the taluq by virtue of his position 
as a mortgagee under S. 13, para. 4 of 
Reg. 8 of 1819. What then is the posi- 
tion ? Mr. Forbes was the holder of a 
charge under S. 13, ‘para. 4 of the Putni 
Regulation. Ho had also purchased ilie 
interest of the mortgagor at a sale hold 
in execution of a mortgage •decree. It is 
well established that the purchaser ac- 
quires the equity of redemption of the 
mortgagor as at the time of the mortgage 
together with a lien of the mortgagee 
which he may use if necessary for his 
protection. It was, therefore, for Mr. 
Forbes to decide whether he should ex- 
tinguish the security or keep it alive for 
his benefit. We must assume that he 
made that choice which was manifestly 
for his benefit. We must assume, there- 
fore that Mr. Forbes kept alive the secu- 
rity to use it, if necessary, as against the 
present appellants. In this view, it is 
not necessary for me to enter upon the 
other questions raised in this case. 

I must dismiss the appeal with costs. 

Foster, J. — I agree that the appeal 
should be dismissed ‘with costs ; but, as 
the view of this case which I take differs 
from that of my learned brother, I 
think it necessary to express it. The 
first reason that I have for dismissing 
this appeal is that the Privy Council 
judgment in Forbes v, Maharaj Bahadur 
(1) constitutes res judicata binding the 
parties to the present litigation. We 
have hero before us an objection raised 
by Mr. Forbes against his inclusion as a 
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judgment-debtor in the execution pro- 
ceedings based upon a decree of 1896, it 
being expressed in the decrep-holder^s 
application that the decree-holder pro- 
poses to follow the putni tenure in the 
hands of Mr. Forbes. Now, Mr. Forbes 
has obtained in the Privy Council not 
only a declaration that the decree of 
1896 is not a rent decree but a money 
decree, not only a declaration that the 
tenure is not subject to a charge under 
S. 65 of the Bengal Tcnency Act, but 
also a perpetual injunction prohibiting 
the decree-holder from putting the 
tenure to sale. But it is urged that 
Mr. Forbes now represents in some part 
of his estate the interest of Surendra 
Narain Singh, the recent putnidar and 
mortgagor, and to that extent Mr. Forbes 
is bound by such obligations as bound 
Surendra Narain Singh. 

I return to the question whether the 
whole of the dispute is not concluded by 
the rule^of res judicata. My proposition is 
that the present litigation is concluded 
by the findings of the Privy Council as 
to the respective rights of the decree- 
holder, the putnidar and the mortgagee 
of the putni. It is urged that because 
Mr. Forbes is now the representative of 
Surendra Narain, the putnidar, therefore, 
the High Court decision, which was the 
last decision on the merits in the suit 
brought by Surendra Narain against the 
decree-holder, and which has not been 
disturbed, still avails to confer upon the 
decree-holder the right to enforce a charge 
under S. 65 of the Bengal Tenency Act. 
The appeal in Forbes v. Maharaj Baha^ 
diir (1) included two respondents : one 
was the decree-holder Maharaja Baha- 
dur and the other Surendra Narain 
Singh, the putnidar. It was my opinion 
that there is an estoppel, not only bet- 
ween the appellant mortgagee as he 
then was (Mr. Forbes), and the respon' 
dents in that appeal, but also between 
those two respondents themselves. I 
recognize the truth of the general rule 
that there is no estoppel by res judicata 
between co-defendants, but there are 
acknowledged exceptions. I cannot 
express the exception in the present case 
better than it is set out in the judgment 
of West, J., in Bama Chandra Narain v. 

Narain Mahadeb (4) 

Where an adjudication between the Defen- 
dants is necessary to giyo ap propriate relief to 

l4/‘[1887TTrBom. 216. 
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bbe plamtiffs, there must b3 such au adjudi- 
cation, and in auoh a case the adjudication will 
be res judicata between the defendants as well 
as the plaintiffs and defendants. 

Beference is made . to Gottingh am v. 
Earl of Shrewsbury (5), a case in which 
a mortgagor sued a number of mort- 
gagees, some of them in possession of 
part of his estate, for redemption, and 
the adjuclioition of the suit necessitated 
accounts being gone into between the 
defendants. Now, in regard to the case 
before us, we know with exactitude on 
what lines the adjudication in the case of 
Forbes v. Maharaj Bahadur (l) proceeded. 
Their Lordships of the Judicial Com- 
mittee first found that there was no rent 
decree and then found that, even if 
there were a rent decree, it would not 
avail against Mr, Forbes* special rights 
which had accrued under B. 13 (4) of 
Reg. VIII of 1819. In the discussion of 
the former of these questions it wag 
necessary to establish whether the res- 
pondent decree-holder Maharaj Bahadur 
had a charge upon the tenure which was 
the property of the respondent Surendra 
Narain Singh. West, J., in his judgment 
added the proviso that to produce the 
bar of res judicata between two defen- 
dants there must be a conflict of interest 
between 'those defendants, and a judg- 
ment defining the actual rights and obli- 
gations of those defendants inter se. 
In Forbes y.*Maharaj Bahadur (l) there 
was a conflict of interest between the 
respondents, the decree-holder and the 
putnidar and a decision thereupon. We 
know that there was litigation between 
those persons in the Privy Council in a 
separate appeal. If, when Mr, Forbes’ 
appeal was argued, the decree-holder 
respondent claimed, as he does now, 
that he had by virtue of the still sub- 
sisting High Court decision in Surendra ’s 
case, an established charge upon the 
tenure owned by the respondent Suren- 
dra, I have no doubt that his learned 
counsel put the claim before their Lord- 
ships of the Privy Council. The fact 
was that Mr. Forbes could not have his 
rights defined as a mortgagee unless and 
until it was settled whether there was 
a charge upon the mortgaged property 
under the decree of 1896. I, therefore, 
am of opinion that even if Mr.Forbeg now 
represents Surend ra Narain, he can still 
p lead res judicata as against the 

(6) [1844] 8 Hare. 627=16 L. J Ch. 441. 
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claim of the decree-holder to put the 
tenure to sale. 

I am also of opinion that the execution 
is barred by limitation. The painstaking 
and helpful judgment of the learned 
District Judge is, so far as I can see un- 
assailable in this part of his discussion 
of the case. I agree with him that the 
petitions of the 22nd January 1915, 19th 
March 1917, 23rd November 1918 and 
2nd December 1922 marked substantial 
departures from the original application 
for execution preferred in 1908 — so subs- 
tantial as to indicate breaks in continuity. 
In the application of 1917 we find a 
prayer to follow the moveable properties 
of Chatrapat Singh and properties other 
than the putni tenure. In the appli- 
cation of 1918 we find a proposal to 
follow the personal property of Surendra 
Narain Singh. These appear to me to 
show divergences of a fundamental 
character from the course of execution 
commenced in 1908. I therefore have no 
hesitation in finding that the present 
execution is barred by limitation. 

Appeal dismissed. 
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Dawson-Miller, C. J., and Poster, J. 

Pheku Pande — Appellant. 

V. 

Gena Lai Pande and others — Respon- 
dents. 

Appeal No. 1109 of 1923 and Appeal 
No. 130 of 1924, Decided on 11th May 
1926, from the appellate decrees of the 
Dist, J., Durbhanga, D/- 22nd September 
1923. 

(a) Hindu, Lam — Mlthila School — Widow — 
Grant of Immovable property by karta of joint 
family for maintenance does not constitute her 
strldhan, nor does It create a wldote's estate •• 
After widow* s dea,th properties revert to donor, 

A grant for maintananoe to a woman of 
immovable properties made by the karta of the 
joint family do not constitute her stridhan. 
Nor does she take it as her widow's estate, tbat is 
the estate created by a maintenance grant, 
leaves a residuary estate still untransferred in 
the grantors, just as happens in the case of 
grants of leases and usufructuary mortgages. 
The reversion in such circumstances w^iild be, 
not the reversion as the term is used in Hindu 
Law, but the reversion of English Law suck as 
is vested in a lessor for a term : 6 M. I. A. 1 
(P. CX List. [P. 484, 0. 1, 2] 

L, K, Jha and Murari Prasad — for 
Appellants. 

K, P, Jayaswal and S. N. Roy — for 
Respondents. 
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Potter, J . — Ifc is necessary for the joint, and the latter that it was separate* 
purpose of understanding this case to This dispute was settled by the ekrar- 
Set cut in abridged form the genealogy nama or grant dated the 17th September 
of the family with which we are 1853, with the construction of which 
concerned .(see below) this case is mainly concerned. The 

plaintiffs claimed through their ancestor 
•Narayan Dutt and Aghori were step- Bhekhan Panre, alleging that on the 
brothers. The line of Soman Panre, it death of Gobinda Dutt his widow 
will be noticed, is extinct. The plain- succeeded, and after her death his mother 
tiff is the agnate gr.tndson of Bhekhan Phulabati succeeded ; and, when 
Panre. The defendants are the descen- she died in 1915, the nearest male 
dants of Nandan Panre, led by Phyku agnates, Pheku and. Bhekhan , inherited 
Panre. The subject-matter of Suit the whole estate of Gobinda Dutt 
No. 617 consists in cartain lands alleged as reversionaiy heirs ; ^ and it k 
to have been held by Jagawati and claimed that the reversion included the 
Bachawati Kuari jointly by way of properties which at that time Bachawati 
maintenance under a grant made on the was holding in lieu of maintenance 
I7th September 1853 by the surviving under the ekrarnami of 1853. On the 
brother, Narayan Dutt. In the other other hand, the defendant Pheku Panre, 
suit (No. 652, the same plaintiffs, grand- who is in possession of the disputed pro- 

Dhuaar Panre 


Nandan Soman 

(Hifl grand J^on is | 

Pheku Panre). j 

Bhairab Dutt 


Narayan Dutt 
(His widow Phulbati 
died in 1015) 

1 
1 

Oobinda Dutta 
(His widow Shoonandan 
Kuari predeceased 
Phulabati). 

sons of Bhekhan Panre, sue one Hari party, claims through Biohawati Kuari, 
Kishun Panre for recovery of possession as heir of herstridhan ; and alternatively 
of 8 cattahs alleged to be a part of the as reversionary heir, succeeding on the 
ancestral estate of Gobinda Dutt. Hari death of Bachawati. When he claims 
Kishun appears to be a stranger to the through Bachawati as her heir he 
family ; he admits that he acquired the alleges that the ekrarnama conferred 
property from Bachawati, but denied upon Bachawati Kuari an absolute 
that it was part of a maintenance grant, estate as stridhan when he claims as 
I wish to deal with the two suits preferential heir of Narayan Dutt or 
•separately. Suit No 647, which was Gobinda Dutt, he contends that the 
Appeal No. 210 in the lower appellate ekrarnama had the effect of putting 
Court and is Appeal No. 1109 of 1923 Bachawati Kuari into the position of a 
in this Court, is the case which will Hindu widow in a separate estate, and 
require longer discussion. So I take it thus the reversion would be delayed till 
first. The plaintiffs allege that on the the death of Bachawati Kuari in 1920, 
death of Aghori Panre a dispute arose at which time admittedly Pheku Panre 
between Aghori’s surviving stepbrother would be two degrees nearer to the last 
Narayan Dutt and Aghori’a mother and male holder (or to the grantor Narayan 
^widow, Jagawati and Bachawati ; the Dutt) than the defendants who are 
former claiming that the family was grandsons of Bhekhan Panre. In a 


I 

Hia 

(His grand son was Hbekbau 
Panre who died after 
and before 1920) 


Aghori Dutt 
(Died in 1852 leaving his 
mother Jagawati and widow 
Bachwati who survived 
Jagawati and died in 1910). 
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word, the plaintiffs claim to have in- 
herited the property in 1915 and the 
defendan^is claim to have inherited it in 
1920. If the defendant is correct in 
his contentions be gets the whole of the 
disputed property ; if his claim is wrong, 
he gets a moiety. 

The suit was decreed and the appeal 
dismissed. The defenlants Pheku and 
others are appealing The whole ques- 
tion is what estate came to Baohawati 
under the ekrarnaraa of 1853. The 
plaintiffs declare it to have been a main- 
tenance grant made by the karta of the 
joint family to the mother and widow 
who survived his stepbrother. The 
defendant, as I have said, clai us that 
the grant conferred either an absolute or 
a widow’s estate. 

It has been held in the lower ap- 
isellate Court that Aghori and Narayan 
Dutt were “all along” joint in mess and 
property. It has also been held that 
not only the lands covered by the 
ekrarnami which are in Schedule I of 
the plaint but also the small parcel of 
land described in Schedule II wore 
granted t<f Baohawati Kuari for her 
maintenance. These findings were also 
arrived at in the trial. Unfortunately 
the ekrarnama of 1853 is somewhat torn 
and worn away in important places , 
the learned District Judge thinks that 
possibly the land of Schedule II was 
included in the ekrarnama, bub in any 
case lb went with the other lands as 
part of the grant made by Naravan 
Dutt. 

The first argument taken on behalf of 
the appellant is that there is distinc- 
tion in the ekrarnaraa between the pro- 
perties in dispute and the emoluments 
consisting mostly of grain and money 
appropriated to the grantees as annual 
maintenance. This argument has 
necessitated a reference to the deed it- 
self The punctuation in the translation 
is of course the work of the translator. 
Now the purport of the document, on 
reference to the original or to any 
correct translation, will be found to be 
as follows : The declarant Narayan 
Dutt Panra states that his brother 
Aghori Panre wa? joint in mess and died 
a natural death, and the declarant is in 
the possession of his interest ; it is there- 
fore necessary that maintenance of 
Mbs. Jagawati and Baohawati 
should be provided. The Musummafcs 
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had entered an objection in the muta- 
tion department, and the dispute was 
settled amicably. So the declarant pro- 
mises annually to give the Musummats 
Rs. 750 in cash and 790 maunds of grain 
and also certain parcels of land as well 
as furniture, cash and grain in existence 
in a village Barhi, and one-half of a 
house with a granary in the same 
village, as well as three families of 
servants, 86 head of cattle and two 
carts. The whole of this grant is 
obviously governed by the reiterated word 
mainb mince Than the document pro- 
ceeds : 

It H desirable that the said Musummats 
should hold possession of the moveable and 
immovable properties and continue to realize the 
cash and kinds given by me for their mainton- 
anoe from me and after my death frem mv 
heirs. If I, the executant, or my heirs raise any 
obj'ectioQ to the payment thereof, they shall 
realize the same by instituting a suit in Court 
or by resorting to such stops as they think 
possible. Beyond getting the maintenanca 
and h 'hiding possession of the moveable and 
immovable properties referred to above 
the said Musummats shall have no 
right of alienation in respiot thereof. The said 
Musummats shall have no claim to or connexion 
with the properties left by Aghori panre. During 
the lifetime of the said Musummats I, the exe- 
cutant, shall not directly or indirectly transfer 
the properties left by Aghori Panre, by sale, con- 
ditional Bile, usufructuary mortgage, etc., to any- 
one If I do so, the same shall be deemed null 
and void. If one of tho Mussamats dies, even 
then the cash and kind and the moveable and the 
immovable properties fixed for their maintenance 
whioh are in their posr.es8ion shall continue to 
ba in the possasuon of the survivor. 

As I construe this grant, it is a main- 
tenance grant of a type common enough 
in joint Hindu families The learned 
Munsif and the District Judge both took 
the same view and they pointed out that 
there were on the record other docu- 
ments which showed that the ladies had 
always regarded the properties as their 
mainbenaace grant ; and the learned 
Munsif points out that Pheku Panre 
joined the Musummats in this position, 
in certain suits for arrears of main- 
tenance. I hold therefore that the pro- 
perties in Schedules I and II of the 
ifiaint are proved by oral and documentary 
evidence to have constituted a mainten- 
ance grant to widows in a joint family. 

The appellant has however, attempted 
to establish an argument on bare prin- 
ciples of law that the grant must be 
taken bo be either an absolute grant or a 
grant of an outstanding widow's estate 
delaying the reversioa to the nearest 
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agnate. As to the question whether the 
grant constituted an absolute estate, we 
may refer again to the ekrarnama where 
it imposes a restraint upon alienation 
and where it refers to the Musummats as 
personally entitled to maintenance. The 
leatrned vakil for the appellant has re- 
fjorred to Tagore’s translation of the 
Vivad Chintamani at p. 2G3, as support- 
ing his contention that in this family, 
which is governed by the Mithila system 
of Hindu Law, a maintenance grant must 
become part of the donee’s stridhan. In 
the first place, if the grant constituted 
atridhan of the two Musummats, one 
wOtild expect that the inheritance to the 
property of the two ladies being possibly 
in different channels, there would not 
have been provision for succession by 
survivorship. In the second place, look- 
ing at the Vivad Chintamani and the, 
translation put before us (Tagore, p. 263, 
Setlur, p. 257) and the Vivad Ratnakar 
Chapter VIII, I see much that indicates 
that a childless widow of a separate 
husband will in Mithila obtain an abso- 
lute right in the moveables left by her 
husl)and ; and in fact we know that that 
is the Mithila Law : Birajun v. Lachmi 

(l). But it is equally certain that this 
anomaly dees not extend to immovable 
property. As to money and grain deli- 
vered for maintenance of ooparceners, of 
course they are prima facie absolute gifts. 
But the texts are quoted to support the 
proposition that a grant to a woman of 
immoveable properties made by the karta 
of the joint family constitutes stridhan. 
The text quoted is the familiar dictum 
of Devala, which is translated : “ Main- 

Cd"f)ance, ornaments, sulka and grains are 
stridhan, that she may enjoy as she 
pleases.” The question is how this text 
has been interpreted in the Mithila 
School : the text itself, which, I may 
observe, appears at first sight to be ap- 
plicable only to moveables, cannot be 
detached from the commentaries and 
taken as the basis of a judgment. We 
know how this text is interpreted in the 
Mitakshara, and unless some special 
authority bearing upon the Mithila Law 
is shown to justify a departure frem the 
Mitakshara, the appellant’s mere quota- 
tion of the text cannot aid his argument. 
No such exceptional interpretation has 
been put before us. But in any case the 
last and final authoritv in the matter is 
(I) “ [1884110 6al.“89a. “ 


the document itself. In my opinion its 
terms indicate quite clearly a mere life 
estate. 

As bo the contention that the ekrar- 
nama created a widow’s estate in Bacha- 
wati which had the effect of delaying 
the inheritance, it appears to me to be 
utterly inconsistent with the law and 
the known facts. We are asked to con- 
ceive a widow’s estate as arising other- 
wise than by succession to a previous 
male holder and arising in a family 
which has been found to be joint. It is 
difficult to imagine who in such a case as 
that would bo held to be che last male 
holder when the reversion re-opened. The 
answer given by the learned vakil for the 
appellant to these objections is that any 
arrangement is y)3ssibleina family set- 
tlement, and that the case of Sreeinatti/ 
Bahuttij Dossee v. Sih Gh under Miillick 

(2), is an exemplification of this, sup- 
porting in its details the appellant’s 
construction of the facts of this present 
cjise. But the alleged similarities in the 
two cases do nob extend to the cardinal 
facts. There the claim of Zoahra was 
made as widow, heiress and sole repres- 
entative of Dwarkanath to her husband’s 
share and the deed only professed to pay 
to her in that capacity the amount 
which was agreed upon by the parties to 
stand as the value of that share. In the 
present case we do not know clearly 
what the ladies claimed in 1853, Cer- 
tainly what was granted to them was 
maintenance as the deed shows. From 
a legal point of view the estate created 
by the maintenance grant of this case 
would appear to bo one that left a resi- 
duary estate still unbransferred in the 
grantors, just as happens in the case ol 
grants of leases and usufructuary mort- 
gages. The reversion in such circum- 
stances would be, not the reversion as 
the term is used in Hindu Law, buf the 
reversion of English Law such as is 
vested in a lessor for a berm. So the 
ownership of the properties of Schedules 
I and II of the plaint remained vested in 
Narayan Dutt and his' heirs. The most 
apposite authority that I have been able 
to find is Kachwain v. Sarup Ghand (3). 
Relying on that authority, on the terms 
of the ekrarnama, and on general princi- 
ples of Hindu Law, I hold that the in- 
berfst of Mt. Bachawati Kuari was a life. 

(3) 7iS 66"67] 6 M. I. A. 1=1 Sir. 484 (P. CJ. 

(3) [1888] 10 All. 462=(1888) A. W. N. 200. 
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estate by way of maintenance and that 
the property before and after the ekrar- 
nama was vested in Narayan Dutt the 
ekrarnama having only the effect of a 
grant of the usufruct for the terms of 
the joint lives of the two widows. I 
hold also that the lands of Schedule 
No. II of the plaint formed part of this 
grant. In this connexion I may point 
out that, so far as the pleadings go, no 
distinction is made as to Bachawati’s 
title in the properties of these two sche- 
dules either in the plaint or in the 
written statement. 

The plaintiff’s appeal from the decision 
in Suit No, G5‘2 is concluded by findings 
of fact. It has been found that the 
plaintiff has failed to prove that Baoha- 
wati Kuari got the land from her hus' 
band or by virtue of the ekrarnama. 
That being the case, the plaintiffs are 
admittedly not the heirs of Bachawati 
Kuari and cannot succeed to her pro' 
party. The result is that they have not 
made out a cause of action. 

I would dismiss both the appeals, with 
oosts to the plaintiff-respondents in Suit 
No. 617 (Appeal No. 1109 of 1923), and 
costs in Suit No, 652 (Appeal No. 130 of 
1924) to the respondent Hari Kishun 
Panre. 

Daw8on*MiIler, C. J.— I agree. 

Appeals dismissed. 
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Das and Fostkh, J, 

Mahanta Bam Ijocha/i Plaintiff 

— Appellant. 

v. 

N mdi Jha and others — Defendants — * 
Respondents. 

Appeal No. 212 of 1923, Decided on 
3rd February 1926, from the original 
decree of the Sub-J., Darbhanga, D/- 24th 
July 1923. 

Bengal Tenancy Act, S. m6B--:9amlndar U not 
premmcd to be in po^^ession of ralyatl holding — 
Record of rights recording land fo be occnpa*tc]j 
holding--Onm is on zemindar to prove thit the 
land Is his mallk zerait. 

The right of the zimindar to rent is so uni- 
versil as to bj a presump^jvo right, but the 
zxmludar has no right generally to posseasicin of 
the raiyati holdings. Whore zaniindar plaintiff 
•Claims oartai 1 land to ba malik’s zarait while 
the defendant claims as his occupancy holding 
and* the record of rights is in favour of the defeu- 


daut, burden of proof lies on the plaintiff zamin- 
dar and the fact that the land in dispute fell in 
the zamindari of the plaintiff is not sufhoient to 
rebut the presumption arising from the record of 
rights : 9 VaK 38 and .1. 1. R. 1922 P. C. 272 
(P.C.), DW. [P 48(5 0 2] 

Marari Prasad— lot Appellant. 

B. N. Mitter and N. N, Smha — for 
Respondents. 

Foster, J. — The phintiff has proprie- 
tary interest to the extent of 11 annas 
odd in Mauzi Biaspur and the defendants 
are proprietors of the residue. The plain- 
tiff’s suit is for partition. The only point 
which is in dispute between them is whe- 
ther the lands described in Schedules A 
and B of the plaint are zerait land of the 
village or the occupancy holding-} of the 
defendants. The lerarned Subordinate 
Judge heard the defendants* evidence 
first and then that of the plaintiff. In 
his judgment he fu'st examined the de- 
fendant’s evidence. He pointed out that 
the record of rights was entirely in 
favour of the defendants. As against 
this the plaintiff contended that it was 
brought about by the fraud of the defen- 
dants. The date of final publication was 
the 13th October 1899, and from 1883 to 
1920 the defendants* ancestors held the 
plaintiff's share in Thika. So, it is 
urged, they had every chance of obtain- 
ing a fraudulent entry in the record. 
It is also urged that as the lands in dis- 
pute fell within the ambit of the plaintiff 
co-sharers’ zamindari then under tho 
ruling in Jagdeo Narain Singh v. Baldeo 
Singh (1), the record of rights must be 
considered to be rebutted. This is how 
the case is stated ; I shall have more to 
say on this point later. The learned 
Subordinate Judge examined the oral 
evidence and came to a finding that the 
plaintiff’s agents attended at the time 
of tho survey and settlement operations. 
He remarked upon the uncertainty of 
the plaintiff's claim : though tho suit 
was instituted in Juno 1922 tho identity 
of tho property claimed to be zerait was 
not established till Juno 1923, when tho 
plaint was extensively amended and tho 
claim largely reduced. After noting that 
it lay upon the plaintiff to prove what 
is zerait and what is kasht of the defen- 
dants, be points out that the plaintiff 
has not discharged tho onus. The de- 
fendants produced old rent receipts 
which he found tj be gsnulne, and he 
deduced from these documents tho oon- 

(1) 2 Pat. 38=:A. I. R. 1922' P. C. 272.“ 
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elusion thafc fche defendants, from the 
time of very remote ancestors, have been 
raiyats of this village. He examined 
the two pattas granted to the ancestors 
of the defendants in 1883 and 1908 and 
pointed out that in the first one there is 
no mention of any zerait at all and laid 
great stress upon the second patta which 
mentions only 7 bighas and odd as zorait. 
He remarked that the defendants do not 
for a moment claim those lands des- 
cribed in the second patta to he part of 
their holding. Then he examined the 
road cess returns of 1919, and pointed 
out that the lands in dispute are shown 
there as raiyati kasht of the defendants 
and that these returns are signed by the 
plaintitl’s manager and attorney. As to 
these documents the plaintifif pointed to 
the fact that they were drawn up on 
information provided by the defendants 
who were in possession as Thikadars. 

Proceeding to the evidence of the 
plaintiff, the learned Subordinate Judge 
examined the kahuliyat of. 1869 executed 
by an indigo factory manager in favour 
of the plaintifl's predecessor in interest. 
In that document there is mention of 
zorait but without specification. The 
learned Subordinate Judge thought that 
this must be a mere formality copied 
from precedents. It should be noted 
however that'one at least of the plain- 
tiff’s witnesses, an old man of 75 years, 
Somodat Thakur, deposed “Kuthi grew 
indigo in the land and so I called it 
zeiyiit.'’ He also stated that 'during the 
time of the factory there were 30 or 40 
bighas of zerait in the factory’s posses- 
sion. Now looking at the Terij Jama- 
bandi of 1875 (Ex. 2), I see that within 
each tenant’s holding there was some 
area appropriated to the cultivation of 
indigo ; in the total it must amount to 
a considerable area. Each tenant’s rent 
was at certain rates according to the 
classes of land comprised within the 
holding and a deduction of 10 annas per 
bigha was made upon the total area in 
consideration of the cultivation of indigo. 

The learned Subordinate Judge then 
examined Ex. 3 series, khasras for the 
period 1875 to 1879. These are partly 
lists of trees subject to danabandi (ap- 
praisement), and there are several 
khasra danabandi (accounts of appraise- 
ment). The learned Subordinate Judge 
is not correct in saying that these do not 
8ho;w what village they refer to. ’ They 
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refer to Biaspur aud the names of thQ> 
Brahmin tenants include several persons 
who we know were ancestors of the 
defendants. The learned Subordinate 
Judge found that in the plaintiff’s oral 
evidence there is no precise statement 
found as to the identity of the zerait 
lands. So he decided this issue against 
the plaintiff, who is now appealing. 

The onus of proof rests upon the*plain‘ 
tiff, not only because he is plaintiff but 
because he has the record of rights 
against him. In my opinion the case of 
Jagdeo Naraiii Singh v. Baldeo Singh (l) 
which has been quoted on the plaintiff’s 
side, has no application to the present 
discussion. The right of the zamindar 
to rent is so universal as to be a pre- 
sumptive right ; S. 114 of the Evidence 
Act would raise the presumption. It is 
a right all the more enforceable because 
the zamindar has to pass on a share of 
the collection to Government in the form 
of revenue. But the zamindar has no^ 
right generally to possession of the* 
raiyati holdings. The raiyab existed 
before the zamindar came, and in tho 
permanent settlement it was laid down 
that the raiyats are to be protected in 
their possession. That policy is carried 
out in the Bengal Tenancy Act. It is a 
mere truism to say that the zamindar 
has a right to all lands not held by 
tenants, and the proposition appears, to- 
be irrelevant until the record of rights^ 
prepared under the Bengal Tenancy Act,, 
is rebutted. There is here no conflict of 
presumptions. In the case quoted from 
/. L. B, 2 Patna the fact that the land 
of the tenants fell within the ambit of 
the plaintiff’s zamindari was sufficient 
to rebut the entry in fche record 
of rights showing the defendants' land 
to be free of rent ; and the defendant' 
had fche duty of showing by some grant- 
or such like evidence, that he in parti- 
cular was relieved from fche universal 
duty of paying rent. In fche case of 
Sri Nath Bay v. Uday Nath Sahi Deo (2) 
the plaintiff was purchaser of the par- 
gana which in fche judgment of their 
Lordships of the Privy Council is found 
to have been a rent-payjng jagir within 
the ambit of fche zamindan of Chofca. 
Nagpur. The plaintiff’s , vendor pur- 
ported to be an independent Talukdar of 
the pargana, and the defendant, the 
zamindar of Ghota Nagpur, oontended 
(2) a. 1. H. 1923 P. 0. 217. 
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that the pargana had been resumed on 
failure of male issue in the line of depen- 
dent Tarlukdars. The plaintiff urged 
that the pargana was not resumable. 
The record of rights showed it to be re- 
aumable ; and their Lordships laid great 
stress on the presumption prescribed in 
S. 103 B of the Tenancy Act. This case 
appears to me to establish my argument 
as to the burden of proof. Had the 
entry been “non-resumable/* the same 
presumptive weight would have attached 
to it, and the burden would have rested 
on the defendant zamindar : here also 
the zamindar has the duty of proving 
his claim, in face of the Eecord of Eights. 
(His Lordship then examined the evi- 
dence and continued.) The plaintiff has 
entirely failed to prove that the lands 
in the possession of the defendants, as 
recorded in the survey' khatian, include 
zerait lands. There certainly is some 
zerait in the village ; the zerait within 
the plaintiff's share is defined by metes 
and bounds and survey numbers in the 
patta of 1908. The translation in the 
paper book is not accurate, on page 41, 
line 29, of part III. It should be : 

With zerait land, exclusively belonging o me 
the proprietor measuring 7 bighas 9 kathas to- 
gether with bhaoli, garden, bamboo clumps .... 

It is suggested in argument that these 
7 bighas and odd constitute a propor- 
tionate part of the 10 bighas 12 kathas 
*4 dhura shown in Ex. 4. One thing, 
however, is clear: the words “exclusively 
belonging” relate to the entire share 
demised, including exclusively possessed 
zerait. These documents furnish some 
amount of positive evidence as to the 
identity of the so-called zerait lands, if 
we have to search for them in the pre- 
sent case. It may be mentioned here 
that it is not seriously contended that 
the term zeraiti as applied;to the land in 
dispute is accurate : it should be pro- 
bably bakast malik or ghairmazrua malik, 
according to its condition. 

For these reasons I would dismiss this 
appeal with costs. 

Das, J.^I agree. 

Appeal dismissed * 
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Dawson-Miller, C. J., and Poster, J. 

Sir Bameshwar Singh Bahadur — 
Plaintiff — Appellant. 

V. 

Shaik Kitab Defendant — Eespon- 

dent. ^ 

Letters Patent Appeal No. 19 of 1926. 
Decided on 3rd June 1926, from a deci- 
sion of Adami, J., D/- '15th January 
1920. 

(а) Deed — Constriictton —Lease — Dak fard la 
not a lease. 

A bid-sheafc or dak fard showing the bids made 
at the auotion of laud for settlomeut is a verbal 
settlement, and the document which did noli 
contain the most important terms and was never 
intended to bo delivered to the lessee as a docu- 
ment of title cannot in such ciroumstauoes con- 
stitute a lease. [P. 487, C. 2, P. 489, C. 1] 

(б) Deed— Construction — Principles. 

Each documiut and the circumstances under 
whic h it came into existence must be considered 
separately, and the construction of one docu- 
ment is not generally of much assistance iu 
constructing another which may differ mate- 
rially in its terms and in the attendant oiroum- 
stances, [P. 488, C, 2] 

Murari Parsad and Sambu Saran — for 
Appellant. 

Moiiohar Lai — for Eespondent. 

Dawson* Miller, C. J. — The question 
for decision in this appeal is whether a 
document referred to as a dak fard pro- 
duced in evidence on behalf of the 
plaintiff is a lease. The plaintiff sued 
the defendant for rent at the rate of 
Es. 5 per bigha for the years 1323 to 
1326 P. The defendant had previously 
been in possession of the land under a 
registered kabuliyat for a term of five 
years which expired at the end of 1322 
P. at a rental of Es. 2-8-0 per bigha. 
Shortly before the expiry of the term 
the land was put up to auction for settle- 
ment from 1323 P. onwards under a 
permanent tenancy. The defendant bid 
Es. 5 per bigha rent and Es. 4 nazarana 
and his offer was accepted. 

There was only one other bidder. The 
defendant remained in possession after 
the expiry of his original lease and ab 
the beginning of 1327 P. (September 
1919) he was sued for rent for the, three 
previous years which he had not paid. 
His case was that although he bid for 
tbe land he only bid Es. 2-8-0. The 
bid-sheet or dak fard showing the bids 
made at the auction was produced and 
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‘from this ib appoars that the plaintiff 
^ad bid Ks. 5 and it bore his thumb 
impression in the margin under the 
words : 

Sigaature of tho highest bidder with whom 
the settlement has been made. 

In answer to this he admitted his 
impression, bub said the form was nob 
filled up when he imp-essed his thumb 
mark. This evidence was nob believed 
and it was found by the Munsiff, who 
tried the case after remand, that the 
defendant did agree to pay Es. 5 per 
bigha under the bid-sheet. This docu* 
menb is a printed form headed ‘‘ Settle- 
ment by auction with the highest bidder,*’ 
The particulars to be filled in are : (l) 
date ; (2) officer coniucfcing tho sale, (3) 
details of the property and description, 
(4) name of tho highest bidder, (5) period 
of sotblement, (6) condition of settle- 
ment, (7) names of bidders and ^amount 
bid. In the margin there are spaces for 
the signatures of (a) tho highest bidder 
with whom the aettlement has been 
made, (b) the officer conducting the sale 
and (c) tho muharrir in attendance at 
the sale. In the documont in question 
the particulars numbered (5) and (6) 
above are left blank. The details of tho 
jiroperty and description are entered as 
* 23 bighas 5 cottahs 15 dhurs expired 
term land in village Sondeep, Pargana 
Dharampur,” bub no boundaries are 
given. It has nowhere been suggested, 
however, that the land so described was 
nob the defendant’s holding. Had the 
matter rested there I doubt if it would 
have occurred to anyone that the docu- 
ment was a lease or that it was any 
more than a memorandum kept by tho 
landlord of the verbal transaction which 
took place by tho bidding at the auction. 
It was in fact kept by tho landlord’s 
manager and was clearly not intended 
to be delivered to the tenent as a docu- 
ment of title. It may have been con- 
templated that a pabta would eventually 
be granted and the document would no 
doubt have been of use for that purpose, 
but for some reason or other, possibly 
oversight, no formal lease was ever 
prepared. 

After the defendant had impressed 
his thumb-maik in tho space indicated 
for the signature of the highest bidder 
the plaintiff’s sub-manager wrote in rod 
ink at the foot of the document the 
following entry and initialed it : 


Bottled 23rd Juno 1915 of land at Rs. 5 rate 
and R?. 4 per- bigha salami with Shaikh Xitab ' 
All permanently from 1323 P. 

The Courts below have di&ered as 
to the nature of this document. The 
Munsif held that it was a lease and 
being unregistered was inadmissible m 
evidence. He accordingly passed a decree 
for rent at Rs. 2-8-0 per bigha, the rate 
admitted by tho defendant. 

The Subordinate Judge on appeal con- 
sidered that it was merely a memoran- 
dum and could not be construed as a 
lease or an agreement to lease and passed 
a decree for rent at the higher rate. 

Mr. Justice Adami, on second appeal 
to this Court, held that it was a lease 
and restored the decree of the Munsif. 

A number of cases have'been referred 
to in argument in which various kinds 
of documents have been in question, some 
of which havo been held to be leases and 
some of which have not, but each docu- 
ment and the circumstances under whiol: 
it came into existence must be consi- 
dered separately, and the constructior 
of one document is not generally ol, 
much assistance in construing another 
which may differ materially in its terms 
and in the attendant circumstances. 
In the present case it is of importances 
to bear in mind that when the defendant 
appended his thumb-impression the 
document did not contain all the entries 
which now appear upon it. Neither the 
period of settlement nor the conditions 
of settlement were entered. It contained 
merely the date, name of the officer 
conducting the sale, description of the 
property, names of the bidders and their 
bids and tho name of the highest bidder. 
The most material terms, namely, the 
period and tho condition of settlement, 
were not recorded. Why then was the 
thumb-impression of tho defendant 
taken ? I think that the answer to 
this must be that it was for purposes 
of identification and as an acknowledg- 
ment that he was the person who made 
the highest bid and vith whom the. 
settlement had been made. He was 
already in possession and the rent was 
being ircreased in accordance with his 
own bid. There was nothing in the 
document at that time to show that he 
had taken «a permanent settlement or a 
lease on any other conditions than those 
on which he already held except that be 
had bid a higher rent. The settleme^nt 
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as tho heading shows, was a settle- 
ment by auction ; in other words, a verbal 
settlement, and ‘the document which did 
nofc contain the 'most important terms 
and was never intended to be delivered 
(k> the leasee as a document of title 
could not, in such circumstances, consti- 
tute a lease. Can it make any difference 
then that the plaintift‘*3 sub-manager 
afterwards noted thereon that the land 
had been settled permanently at the rent 
named with the defendant from 1323 BV? 
1 think not. This was merely a note upon 
a document intended to be kept for his 
own purposes showing the terms of tho 
agreement verbally come to by the 
defendant. In my opinion tho document 
in question was not and never intended 
to be a lease and cannot be interpreted 
as such. I think that the judgment 
under appeal must be set aside and the 
decree of the learned Subordinate Judge 
restored. The appellant is entitled to 
his costs throughout. 

Foster, J. — I agree. 

Appeal allowed. 
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Adami, J. 

Eamgohind Singh — Defendant — Peti* 
tioner. 


V. 

Sital Singh — Plaintiff — Opposite 
Party. 

Civil Revision No. 498 of 1925, Deci- 
ded on 15bh March 1926, from an order 
of the Ist Suo-J., Arrah, D/- 27th Octo- 
ber 1925. 

Civil P, G., O, B2, II, 3 — Defendant alleging to 
be minor — Isme should be framed and decided — 
Court* s opinion about defendant's appear amc is 
not sufficient. 

If there is any doubt as to the minority, of the 
defendant that question ought to be made an 
issue in the case and the Court ought to decide 
whether it is a cise in which a guardian ought 
to bo ap^inted. It is not sufficient for the 
Court by just looking at the defendant to come 
to a conclusion that he is not a minor. 

[P ICO, C 1] 

P, Varma and Parsuram Prasad 
Varma — for Petitioner. 

Sambhu Saraii—fot Opposite Party. 

Judgment. — The opposite party sued 
the petitioner on a hand note dated the 


30th April 1923, The suit was insti- 
tuted on ^ the 15th June 1925. On tfce 
20bh July 1925, the petitioner produced 
a medical certificate, before the Court of 
Small Causes signed by the Civil Surgeon, 
certifying that the petitioner on that 
date was between tho ages of 17 and 19. 
The certificate was not produced by the 
petitioner himself but on his behalf, and 
the Court directed that the petitioner 
should himself appear before it, and he 
appeared on the 27th July. The Court, 
after looking at hipi and examining his 
appearance, came to the conclusion that 
he had reached the age of majority. The 
17th August was fixed for the hearing, 
but the petitioner did not file his list of 
witnesses till the 8th August. Among 
the names of witnesses shown on his list 
was that of the Civil Surgeon. On the 
17th August the plaintiffs witnesses 
were examined and in defence the peti- 
tioner and his elder brother gave 
evidence. The defence then seems to 
have closed, for no petition for further 
time for summonses on witnesses was 
asked for, hut the Court gave time in 
order that the parties might have a 
chance of examining an expert in thumb- 
impressions who had sent in a report on 
the thumb' impression on the hand note 
in suit. The expert was not examined 
in Court. On the 5th October, after the 
vacation, the petitioner filed a petition 
asking for the examination of the Civil 
Surgeon, but his petition was rejected. 
He again made a petition on the 7th 
October, but that was again rejected, and, 
on the 26th October, the Court, having 
heard arguments, passed judgment in the 
case. 

The learned Small Cause Court Judge 
stated that he could nob rely upon the 
report of the B'ingerprint Expert although 
it was in the plaintiff’s favour because 
the Expert had not been examined. 

Now, in the first place, if the Court 
could not use his report, no mention of it 
ought to have been made in the judgment; 
much less ought it to have been stated 
that the report was in favour of either 
of the parties. The judgment proceeds 
to the effect that the evidence on tho 
plaintiff’s side satisfied the Court as to 
the due execution of the pro-note and a 
bond in which the passing of consider- 
ation under the pro-note was mentioned, 
and the Court found that the. plaintiff 
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had proved his case. Now the Court had 
noticed in the written statement of the 
defendant-petitioner that he claimed to 
be a minor. Further, the Court had 
seen the report of the Civil Surgeon 
showing that he was a minor in 1925. 
It was not sufficient for the Court, by 
just looking at the defendant, to come to 
a conclusion that he was not a minor at 
the time when the Court saw him, much 
less that he was not a minor two years 
before. If there was any doubt as to the 
minority that question ought to have 
been made an issue in the case and the 
Court oujdit to have decided whether it 
was a case in which a guardian ought to 
have been appointed. In my mind, after 
considering the materials before me, it is 
doubtful whether the defendant was a 
minor or not. If ho was a minor, the 
decree of the Court of Small Causes is of 
no avail, for no guardian is appointed. 

With regard to the failure to secure 
the attendance of the Civil Surgeon, I 
think that the defendant himself was, to 
a certain extent, responsible for it. He 
was very late in filing his list of wit- 
nesses. At the same time the evidence of 
the Civil Surgeon was necessary for the 
purpose of determining whether the 
defendant was a minor, and it would have 
helped the Court if it had complied with 
the request of the defendant to take the 
evidence of the Civil Surgeon. The case 
is one in which, I think, the Court below 
should be asked to determine the import- 
ant question whether the defendant was 
in fact a minor when the pro-note was 
executed. 

I must set aside the decree and direct 
that the lower Court do give the defen- 
dant-petitioner an opportunity of proving 
whether he is a minor after framing an 
issue on the point. At the same time 
the Court may find it convenient to 
secure the evidence of the Expert on 
thumb- impressions in order that a 'satis- 
factory decision may bo come to in the 
case. The application is allowed and 
the directions I have given above should 
be followed. 

The costs of this application will 
follow the result in the lower Court. 

Application allowed. 
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DaWSON-MILLER, 0. J., AND FjOSTEPw, J. 

Ram Karan Mahto — Defendant No.l — 
Appellant. 

V. 

Dahnr Mahton and another — Plaintiff 
and Defendant — Respondents. 

Second Appeals Nos, 1085 and 1086 of 
1923, Decided on 12th May 1926, from a 
decree of the Sub-J., Saran, D/- 20th 
March 1923. 

Hindu Law — AUenailon hy loldow — Defending! 
title to property no Longer hers is no legal nece^- 
sity. 

Where the widow was uncertain as to what 
property was in her possession but filed a suit for 
certain property as being m her possession. 

Held : that in the circumstances ol the case 
it was impossible to say that she had legal iusti- 
fication for spending money in defence of pro- 
perty which at the time of the expenditure had 
ceased to be hers. [P. 492, C. 1] 

Sambhu Saran — for Appellant. 

Sarjn Prasad for Manohar Lai — for 
Respondents. 

Foster, J, — Appeal No. 1085 of 1923 
arises out of Suit No. 222 of 1921 and 
Appeal No. 1086 of 1923 arises cut of 
Suit No. 223 of 1921. 

These suits were brought by a rever* 
siorier Dahur Mahton (whose father was 
Ramiad) against Ram Karan Mahto for 
recovery of certain land. In the former 
suit Ram Karan is in possession of the 
land as purchaser in execution of his 
own mortgage decree obtained against 
the mortgagor Mt. Basmutia who, it is 
agreed, was the mother and heiress of 
the plaintiff’s distant cousin's agnates 
Gulzari and Sheobaran, Basmutia was 
the widow of Moti and her sons, Gulzari 
and Sheobaran, died without issue shortly 
afther their father. In this case the 
suit turns on the question of legal justifi- 
cation of the mortgage. In the other 
suit Dahur, the reversioner, sued the said 
Ram Karan Mahto for recovery of other 
lands on the ground of deposit in Court 
made on the 6th June 1919. under S. 83 
of the Transfer of Property Act of the 
redemption price of a zarpeshgi bond 
executed by the said Basmutia. 

The two cases are so distinct in sub- 
ject-matter that it is oonvenient to deal 
with them separately. Their only point 
of contact is that they are both brought 
by the reversioner of the last male 
owner, Gulzari or Sheobaran, for iibe 


Ram Karan Mahto v. Dahur^Mahton (Poster, J.) 
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recovery of property originally belonging 
to the common ancestor of the plaintiff 
and his two cousins and of which Ram 
Karan, the defendant, has acquired pos- 
session by virtue of mortgage. 

In Suit No, 222 of 1921 the facts lead- 
ing to the present litigation are these: 
Basmutia having a Hindu widow*s estate, 
in 1905, executed in defendant Ram 
Karan’s favour a zarpesbgi’ bond for 
Rs. 192 and in 1908 a simple mortgage 
bond for Rs. 115. In 1914 or 1915 Ram 
Karan got a decree on foot of these two 
mortgages and in execution purchased 1 
higha 8 cottahs. The plaintiff-rever- 
sioner was not a party, and after Bas- 
mutia’s death in November 1918, he 
demanded possession from Ram Karan 
on the ground that the mortgages could 
not bind the reversionary interest. The 
defendant’s written statement purports 
to state the legil justification for the 
particular debts making up the two 
aggregate mortgage advances and the 
question wo have to consider is whether 
the mortgage-deeds and the decree passed 
thereon can affect the plaintiff’s interest 
as reversionary heirs. The two Courts 
below have agreed that the suit should 
be decreed and the defendant Ram 
Karan is now making a second appeal. 

The consideration for the zarpesbgi 
bond of 1905 was made up of (a) 
Rs. 155-8-0 and (b) Rs 36-8-0, total 
Rs. 192; that of the mortgage-bond of 
1908 was made up of (c) Rs. G9-15-6 (d) 
Rs. 46. In regard to the amount (a) 
above, it is necesssary to mention that 
shortly after the death of Basmutia’s 
two sons, she and her co-widow Bahuri 
executed a deed of gift in respect of 5 
cottahs in favour of a Brahmin Swami 
Bishudha Nand. In Suit No. 430 of 
1905 the plaintiff’s father won a decla- 
ration that the gift did not bind the 
reversionary interest. The active defen- 
dant was Mt, Basmutia. It is alleged 
that part of the sum of Rs. 155-8-0 was 
made up of small advances, totalling 
either Rs, 100 or Rs. 150, according to 
the oral evidence to Basmutia on chitta 
for her expenses in the suit ; and the rest 
was for the purchase of bullocks and 
agricultural expenses. There is little 
space left for the bullocks and agricultu- 
ral expenses, if we accept the figure 
Rs. 150 or even Rs. 100 as the total 
of advances for the litigation. But the 
discussion has proceeded on broader lines. 


Moti and Basmutia and their sons had 
6 bigbas ancestral property, we are in- 
formed, and prima facie a gift by a 
widow of 5 cottahs, one twenty-fourth of 
the whole inheritance might not be con- 
sidered an extravagance; nor, if that be 
granted, would money spent for securing 
the gift to the donee in the suit of 1905 
bo necessarily unjustifiable. The whole 
might possibly in certain circumstances 
be regarded as a ^ifb to a Brahmin for 
the benefit of the soul of the last male 
owner or the souls of the members of the 
joint family. I think that we would be 
at liberty to take this view, which is 
quite independent of the result of the 
suit of 1905, because I cannot find any 
ground for application of the rule of 
res judicata to the present defendant 
Ram Karan. 

But the circumstances which would 
support such a view are not to be found. 
Here was a matter in which 
the defendant could and should have 
helped the Court, but we are left in 
obscurity. Wo have no certainty what 
total area of lands was still in Basmutia’s 
possession when she made the grant to 
the Brahmin, nor do we know with what 
intention she made the gift, whether for 
her own merits or for those of other 
members of the family. Then, when the 
suit came about, it must be remembered 
that she had no existing rights in the 
property she was defending. We do not 
even know how much the expenditure 
amounted to. We know nothing so far 
as has been pub before us of her means 
at the time of the litigation. As to 
her property, we have confused accounts 
in the brief before us. In the Munsif’s. 
judgment it is mentioned that from the 
evidence of the defendant’s Witness No. 3 
it appears that in the year 1895 the Mt. 
was in possession of only 3 cottahs of 
land and the rest was in the possession of 
her creditors. In the Subordinate Judge’s 
judgment the same witness is quoted as 
authority for the same statement. But 
in the plaint it is surprising to see that 
in 1895, the very year in which this 
witness limits the property to 3 cottahs, 
there was a dispute in the Court of the 
District Judge in a succession certificate 
case and in March 1896 by a compromise 
between the parties it was agreed that 
the Mt. should get a life interest in the 
properties without having any right to 
create a charge upon them. With all^ 
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this uncertainty as to what property 
was in possession of Mt. Basmutia, it is 
impossible to say that she had legal 
justification for spending money in 
defence of property which at the time 
of the expenditure had ‘ceased to be hers. 

As to the sum of Rs. 36-8-0 above, no 
remaks were addressed to us. It pur- 
ports to have been taken for the cost of 
purchase of potatoes and paddy seeds 
and the two Courts have lield that the 
Mt. had so small an area in her personal 
possession that it was unlikely that she 
would need to borrow so much for the 
expenses of cultivation. In my opinion 
it is not shown that the lower appellate 
Court took a wrong view in finding that 
legal necessity or legal justification for 
the zarpeshgi had not been proved. 

I come now to the mortgage of 1908, 
The first item is Rs. 69*15-6 which 1 
have marked (o) above. It was said to 
comprise the costs with interest decreed 
against Basmutia in the suit of i90r5 
already referred to The justification is 
said to he the salvage of her property 
which was attached in execution. Wo 
are told that 3 cottahs of land wore at- 
tached, but it is not clear whether her 
life interest alone or the whole family 
interest was attached, and some of the 
evidence we are told indicates that only 
the potato crop on the land was under at- 
tachment. In such uncertain circum- 
stances there are no grounds for forming 
an opinion which difi’ers from that of 
the lower appellate Court. 

No remarks have been made on the 
subject of the last item, Rs. 46 marked 
(d) above. I am of opinion that Appeal 
No. 1085 of 1923 should be dismissed. 

I come now to Appeal No. 1086, Suit 
No. 223 of 1921. The zarpeshgi is of 
1895 and the plaintiff has produced the 
<5hallan showing a deposit of Rs. 98 on 
the 6th June 1919i the deposit purpor- 
ting bo have been made under the pro- 
visions of S. 83 of the Transfer of Pro- 
perty Act. The defendant says that this 
is nob sufficient and that the redemption 
price is Rs. 596, that is Rs. 498 more. 
Here, however, the appellant is confron- 
ted with findings of fact. ' The learned 
SuborjJinate Judge has found that there 
is absolutely no satisfactory evidence to 
convince him that Ruchh Mahto (Mobi’s 
father who is stated to have originally 
taken the advance from tho defendant) 
ever book any loan from the Defendant 
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No. 1. There is no witness to support 
this part of the case, nor is there any 
scrap of paper to substantiate it. -It is also 
in evidence that Ruchh Mahto died be- 
fore his son Mobi. It is also in evidence 
that Ruchh Mahto died 30 or 32 yean 
ago. It is said that an adjustment of 
accounts took place four years before the 
death of Ruchh Mahto. How was it that 
the Defendant No. 1 did not take any 
steps to realize the amount from Ruchh 
or his son Moti from the sons of Moti 
Mahto ? Again the learned Subordinate 
Judge remarks that the debt of Ruchh 
Mahto has nob been proved and there- 
fore, he thinks that Basmutia had no 
justification or legal necessity to execute 
any bond in respect of this debt. Lastly, 
he rernrks that in tho Cadastral Survey 
Khatian the defendant’s name is entered 
but the zarpeshgi is stated to be for 
R^. 98. This scrutiny of the defendant's 
case is still more detailed in the judg- 
ment of tho learned Munsif. Ram Karan 
Mahto has given his own evidence and 
the leaimed Munsif has examined it close- 
ly. His conclusion is that from the 
evidence of this defendant itself it ap- 
pears that he could never have ad- 
vanced any money to Ruchh. The point 
taken in appeal is that the lower ap- 
pellate Court would have treated the 
case more correctly if it had taken into 
account the recitals in the zarpeshgi 
bond in question which being of the year 
1895 is old enough bo deserve this spe- 
cial treatment ; and tho case of Nanda 
Ijal v. Jagat Kish ore (1) is quoted, It 
appears to mo that tho facts of the pres- 
ent case are not such as to attract the 
rule mentioned in that decision. 

It is to be remembered that in that 
case nearly 60 years had passed between 
the date of the first deed and the institu- 
tion of tho proceedings and the attempt 
to support by oontomporary evidence 
statements as to tho private affairs of 
the deceased man or his widows could 
only result as might have been expected, 
in a number of witnesses attempting to 
give first hand evidence upon matters 
which occurred when they were of 
tender years and now could only be 
dimly and imperfectly remembered. 
Their Lordships were of opinion that 
tho recitals in the deeds could not be 
disregarded, nor, oa the other hand 

U) C.“i2U^4"3irX 

•iiO (P. C.). 
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could any fixed and inflexible rule be 
laid down to the proper weight which 
they were eniitled to receive. It was 
held that the recitals in ‘the circum- 
stances of that case were clear evidence 
ol the representation m’detothe pur- 
chaser as to legil necessity ; and the 
principle underlying the rule was indi- 
cated in one sentence : 

To hDid otherwise would result in deoiding 
that a title becomes weaker as it grows older, so 
that a transaction p.^rfectly honest and legiti* 
mat 3 when it took plaoe would ultimately be 
incapable of justification merely owing to the 
passage of time. 

Here in the present case, as I have 
shown, the statement of the person most 
acquainted with the facts has been re- 
corded. He is in fact the person who 
has the duty of proving his own case. It 
does not appear to me, therefore, that 
the rule can be invoked in 
the present appeal. Moreover there 
is a reservation in the judgment which 
I have quoced, that the representation 
should be consistent which the probabi- 
lities and circumstances of the case. It 
appears to me that the passages which 
I have quoted from the judgments of 
the two Courts below indicate that no 
recitals as to legal necessity could be 
sustained in the present, in view of the 
facts and circumstances which have been 
arrived at. 

There is only one question remiining 
whether the mesne profits which have 
been awarded should have been awarded 
and whether a right time has been fixed. 

In both cases the claim has been de- 
creed. In Suit No. 222 it is obvious that 
the reversioner is entitled, if he succeeds 
in avoiding the sale to the defendant, 
to mesne profits from the date of suit, 
In Suit No. 223 mesne profits have been 
awarded from the date of the deposit 
purporting to have been made under 
S.‘83 of the Transfer of Property Act. 

I have found that the whole dues under 
the mortgage, namely, Bs. 98 were in 
fact deposited, so that there was a com- 
pliance with the terms of the section. 
The consequence of the deposit under 
S. 83 is shewn inS. 84 which provides 
that 

when the mortgagor or such other person as 
aforesaid has tendered or deposited in Court 
under S. 88 the amount remaining due on tho 
mortgage, interest on the principal money shall 
eeasa from the data of the tender or as soon as 
the. mortgagor or such other person as aforesaid 
has done all that has to be done by him to 
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enable the mortgagee to take such amount out 
of Oouit, as the case may be. 

Now, the interest due on the advance 
of R?. 98 * which has been found to.have 
been made ceased when the deposit was 
made under S. 83. That interest con- 
sisted under the contract between the 
parties, in the usufruct of the land 
granted under the zarpeshgi. It follows 
from this that the mesne profits are 
finally taken from the date of the depo- 
sit under S. 83. The terms of S. 84 which 
I have quoted would indicate that pos- 
sibly a week or two would be deducted 
for the purpose of serving notice on the 
mortgagee, but we are dealing with land 
which has its seasonable crops and it 
does not seem necessary to consider such 
a small matter as that. In my opinion 
mesne profits have been rightly awarded 
and the right time has been fixed in the 
two oases. I would dismiss both these 
appeals with costa, 

Diwson-Miller, C. J.— I agree. 

Appeals (limisseih 
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Ross AND KaiiWANT Sahay, JJ. 

Naiihak S le—Acsused — Petitioner. 

V. 

Ki)ig'E mperor -‘Opposite Party. 

Griminal Revision No. 143 of 192G. 
Decided on 10:h Miroh 1926, against an 
order of the S. J., Patna, D/- 2nd Pob- 
ruary 1926. 

(а) Peml Code, S, 361 — Offence Is complete a,% 
soon mt^or Is aotually taken from tlie lawftil 
guardianship. 

The offdnce of kldaapping from lawful guar- 
dianship i» complete when the minor is actually 
tik^n from the lawful guardiauship. It is not 
an offence continuing so long as he is kept out of 
such guardiapshlp ; 2 0. W, N. 81 : 27 Cal. 1041 
and 26 Mad. 464, FolL [P 494 C 2] 

(б) Penal Code, S. 361 — Whether kidnapping 
from lawful guardianship Is complete Is a question 
of fact. 

The question whether, the act of taking th® 
girl out of the keeping of her lawful ’guardian 
is complete is one of fact and must ineacli case 
be decided upon the particular evidence of each 
particular case. 27 Cal, 10ll» Foil. [P 494 0 2} 

Kfiurshaid Husnain and I, Hussain — 
for Petitioner. 

H. L. Nand Keolya ) — for the Crown. 
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Kulwant Sahay, J.— NThe peMtioner 
was convicted by a First Class Magistrate 
of Patna for an offence under S. 363/114 
of the Indian Penal Code and sentenced 
to nine months’ rigorous imprisonment. 
The conviction and sentence have been 
upheld by the learned Sessions Judge on 
appeal. 

The only question of law raised in the 
case is as to whether the accused abetted 
the commission of the offence or whether 
ho was merely an accessory after the 
act. The girl Sudamia, a minor of ele- 
ven years of age, was kidnapped from the 
lawful custody of Ba^^ari Sao, who was 
appointed her guardian by the District 
Judge, on the 29th of June 1925, at about 
5 A. M. The actual kidnapping of the 
girl was made by Sri Bhagciwan, a ne- 
phew of Bazari Sao, who took the girl 
from Bazari’s house. Sri Bhagawan was 
tried of an offence under S. 363, I.P. C., 
and convicted and sentenced to one 
year’s rigorous imprisonment. In the 
course of the trial it appeared from the 
evidence that the present petitioner 
Nanhak also took part in the removal 
of the girl. He was, therefen^e, placed 
upon his trial and convicted and senten- 
ced as stated above. 

The evidence as found by the learned 
Sessions Judge is that Sri Bhagawan, 
who was a nephew of Bazari Sao, took 
the girl out of the house of Bazari Sao. 
They went to a place near the house 
of tlu3 petitioner where an ekka was 
standing. Nanhak*and Sri Bhagawan 
helped the girl on to the ekka and Sri 
Bhagawan took her away. The petition- 
er Nanhak followed them sometime after 
on a bicycle. The petitioner was found 
near the Patna junction Railway Station 
at the time when Sri Bhagawan and the 
girl were getting down from the ekka. 
The learned Sessions Judge finds upon 
the evidence that the ekka was kept at 
Nanhak’s door, that Nannak was stand- 
ing near the ekka from before the arrival 
•of Sri Bhagawan and Sudamia, that ho 
helped Sudamia on the ekka, that he 
followed on a bicycle, and that he was 
eeen with the eloping party near Patna 
junction Railway Station. The question 
is whether thelact of kidnapping was com- 
plete the moment the girl was brought out 
of the house of Sri Bhagawan, or it was 
continuing when the petitioner helped 
the girl on to the ekka. 
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A number of cases have been cited by 
the learned advocate for the petitioner 
to show that the offence of kidnapping 
is not a continuing offence and that it is 
complete the moment the minor is remo- 
ved from the keeping of the lawful guar- 
dian. In Rakhal Nikari v. Queen Empress 
(1) it was held that the offence of kid- 
napping a person is complete when he 
is actually taken out of the custody of 
the lawful guardian. In Nemai Ghatto* 
raj V. Queen-Empress (2) the Full Bench 
of the Calcutta High Court held that the 
offence of kidnapping from lawful guar- 
dianship is complete when the minor is 
actually taken from the lawful guardian- 
ship. It is not an oft’ence continuing so 
long as he is kept out of such guardian- 
ship. The same view was taken in 
Ghehitti v. Emperor (3). There can 
therefore be no doubt that the act of 
kidnapping would be complete as soon 
as the minor was taken out of the keep- 
ing of the lawful guardianship. The 
question is whether the act of taking the 
girl Sudamia out of the keeping of her 
lawful guardian was complefe before she 
was taken to the place whe^e the ekka 
was standing in front of the petitioner’s 
house. In the case of Nemai Bhattoraj 
V. Queen-Empress (2) just referred tc 
the learned Chief Justice observed that 
the question is one of fact and must in 
each case be decided upon the particular 
evidence of each case. In all the cases 
cited on behalf of the petitioner there 
was an interval of time and distancp, 
so far as the place was concerned, bet- 
ween the actual removal of the girl 
and the abetment by the accused persons 
or taking part in the offence by the 
accused persons in those cases : In the 
present case the finding is that the 
acousecl took part in the actual removal 
of the girl immediately after she was 
fcaken out of the house of her guardian 

It appears from the evidence that the 
place where the ekka was standing was a 
short distance from the house of Bazari 
Sao, only a few houses intervening bet- 
ween that place and Bazari’s house. As 
I have said, the question is one of fact 
and the learned Sessions Judge as well 
as the Magistrate have both come to the 
finding, on a consideration of the evi- 

(1) [1897] 2 C. W. N. 81. 

(2) [1900] 27 Oal 1041=4 0. W. N. 645 (P.B.) 

(8) [1903] 26 Mad. 454. 
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donee, that the act of kidnapping was not 
complete at the time when the petition- 
er helpedthe girl on to the ekka. Under 
these circumstances, the conviction under 
S. 363/114, I, P. C., appears to bo cor- 
rect. 

The question, however, remains as to 
whether a sentence of nine months* 
rigorous imprisonment is an appropriate 
sentence. The actual culprit, Sri Bhaga* 
wan, was given one year’s rigorous, impri- 
sonment. The present petitioner Nan- 
hak does not appear to have had any 
sinister motive so far as the girl was 
concerned. It appears from the evidence 
that Ba25ari Sio wanted to give the girl 
in marriage to a certain person which 
was objected to by the near relation of the 
girl. Nanhak appears to be one of the party 
who objected to the marriage proposed 
by Bazari Sao. Under the circumstances, 

I think a sentence of three months' rigor- 
ous imprisonment would meet the ends 
of justice. The conviction is, therefore, 
upheld and the sentence passed on the 
petitioner is reduced to one of three mon- 
ths’ rigorous imprisonment. 

Ro88, J. — I agree. 

Sentence reduced, 
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Dawson-Miller, C, J., and Foster, J. 

Dindayal Singh and others — Plain* 
tiffs — Appellants. 

V. 

Baj Keshwar Narayan and others — 
Defendants — Respondents, 

Letters Patent Appeal No. 29 of 1926, 
Decided on 18th June 1926, from a judg- 
ment of Adami, J., D/- 10th February 
1926. 

(a) Bsngal Tenancy Act^ S. 70 (4) — No fresh 
notice need be given under sub-S, (4). 

If sufficient tioaa is given after service of notic© 
and before tlie Collector passes his final order.s, to 
.-enable tenants to come forward and make their 
objections, that is a proper compliaoce with the 
provisions of sub-S. (4) and no further notice is 
required upon the tenants to enable them to 
come and make their objections. [P 496 G 2] 

(b) Bengal Tenancy Act, S, 70 (2)— Notice 
served by Amin — Person aUeglng absence of 
notice must prove It. 

If the Amin oom^s to the village and gives 
notice to ail and sundry either by informing them 
personally or by leaving notic<3S at their houses, 
then that is prinaa facie compliance with the 


section. If that is done, then it lies upon those 
who are complaining that the section is not com- 
plied with to come forward and give evidence 
that they in fact had no notice. 

[P 496 C 2 P 497 C 1] 

(c) Civil P. C, S. 100 — Question as to notice 
is one of law. 

The question whether certain facts found 
amounted to giving notice within S, 70, Bengal 
Tenancy Act, or not, is a question of law , 

[P 497 C 2] 

S. N, Rai — for Appellant. 

S, Dayal — for Respondents. 
Dawson-Miller, C. J. — This is an 

appeal under the Letters Patent from a 
decision of Mr. Justice Adami, overrul- 
ing the decree of the lower appellate 
Court. 

The suit was brought by the appel- 
lants who were the tenants of mauza 
Rampur Uber against their landlords 
claiming a declaration that a decree 
passed under S. 69 of the Bengal Tenancy 
Act, dated the 12th January 1920, in 
favour of the Defendants Nos. 1 to 3 by 
the Sub-Divisional Officer of Jahanabad 
was quite fraudulent, and fit to be set 
aside and that the defendant had no 
right to realize the amount covered by 
such a fraudulant decree. The decree 
which is complained of in the plaint is 
one passed under S. 70 of the Bengal 
Tenancy Act and not under S. 69 as 
stated in the plaint. Both these sections, 
however, have reference to the same sub- 
ject-matter and relate to appraisement 
of produce rents at the instance of either 
the landlord or the tenant in certain 
cases, I may say at the outset that the 
case of fraud set up by the plaintiffs was 
not established and their evidence in 
this respect was not accepted by either 
the trial Court or the Subordinate Judge 
in appeal. The case, however, upon which 
they succeeded in the trial Court and in 
the Court of appeal was that no notice 
had been served up on the plaintiffs who 
constitute some of the tenants in the 
village under the provisions of S. 70 of 
the Bengal Tenancy Act. That section 
provides in effect that the Collector may 
appoint an officer giving him certain di- 
rections as to the making of an appraise- 
ment referred to in S. 69 of the Act, and 
8ub-S. (2). 8. 70 says that of 
the officer shall before making an appraise- 
ment or division, give notice to the landlord and 
tenant of the time and place at which the 
appraisement or division will be made : but if 
either the landlord or the tenant fails to attend 
either personally or by agent, he may proceed ex 
parte. 
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Then under the remaining provisions 
of the section the officer having made his 
appraisement must submit it to the Col- 
lector and by sub-S. (U the Collector 
shall consider the report and, after giving 
the parties an opportunity of being 
heard and making such enquiry (if any) 
as ho may think necessary, shall pass 
such order thereon as he thinks just. 

The case apparently set up by the 
plaintiffs before the trial Court was that 
they or some of them had not been per- 
sonally served with any notice under the 
provisions of sub-S. (2) of S. 70. The 
facts found by the Munsif in the trial 
Court wore that in some oases the notice 
had been served personally; in other 
cases the tenants had refused to accept 
the notice and in some cases the tenants 
could not he found personally ; but where 
they were not personally served the 
notices were affixed at their houses 
which is a well-known form of service 
when persons cannot be found. It was 
also found that some of the tenants who 
were apparently either tho jeth raiyats 
or important tenants in the village ap- 
pointed a man called Jit Narain to bo 
their salis and look after the interests of 
the tenants in the appraisement. 

The Munsif finally came to this con- 
clusion that he thought that the plain- 
tiffs had full knowledge of tiie proceed- 
ings ; in other words, he considered that 
they had been served either personally 
or by affixing the notices upon their 
houses and that in fact they liad full 
knowledge of the proceedings He con- 
sidered , however, that, although pro- 
per notice was given within the meaning 
of sub-S. (2) nevertheless, under sub-S. (4; 
they were not given any notice so as 
to give them an opportunity of being 
heard upon tho amin’s report. The rea- 
son why the Munsif arrived at the con- 
clusion that the plaintiffs had not been 
given an opportunity of being hevrd be- 
fore the Collector in objection to the 
arain's report appears to have been that 
there was nothing in the order-sheet to 
show that any notice had been served 
upun them to appear before the Collector 
and take objection, if they thought fit, to 
the amin*s report. What the Collector in 
fact did was, after receiving tho report 
he kept his final order pending for a week 
to enable the parties, if they had any ob- 
jection, to come forward and represent 
it before him, and in my opinion this be- 
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ing, I think, a mixed question of fact and 
law it seems to me that that was quite 
sufficient compliance with the jirovisions 
of S, 70, sub-3. (4), because, assuming that- 
proper notice is given under sub-S. (2)» 
then the parties know exactly wbat has 
been done’ by thaamin when he made his 
report. They do in practice appoint a 
person to represent them known as a 
salis. He and the amin together between 
them discuss, and possibly dispute* as to 
the amount of the produce in each of the 
fields and between them they eventually 
arrive at the proper amount of produce. 
At all events the tenants have that op- 
jnrtunity of knowing exactly what is 
contained in tiie amin’s report long be- 
fore it goes to the Col loo tor. Therefore 
if they have any objection to make and 
if sufficient time is given before the 
Collector passes his final orders to enable 
them to come forward and make their 
objections, that is in my opinion, a pro- 
per compliance with the provisions of 
sub-sec. (4) and no further notice is re- 
quired upon the tenants to enable them 
to come and make their objections. 

When the case went to the Sub- 
ordinate Judge on appeal he did not in 
terms find any facts contrary to those 
found by the Munsif. He seems to have 
been of opinion that the service of notice 
undjer sub-S. (2) in the manner in which 
I have just described was not a proper 
compliance with that sub-section, and 
that in the cases where personal-service 
was not made the plaintiffs were entitled 
to nave the decree set aside. This appears 
to me to be taking a highly teohnioal 
view of the meaning of sub-S. (2). I may 
point out that there is nothing in sub- 
S. (2) about serving notice personally 
upon the parties and although to comply 
with that section it is 1 think essentia) 
that the parties should in one manner or 
another be given notice of the fact that 
the amin is about to make an appraise- 
ment, still no method of serving notice is 
prescribed in the Act, and the words 
used in the Act are not “serve” notice 
but **give” notice and it seems to me that 
if the amin comes to the village and 
gives notice to all and sundry either by 
informing them personally or by leaving 
notices at their houses then that is prima 
facie a complianoe with the section. If that 
is done, then I think it lies upon those 
who are complaining that the section is 
n ot compiled with to come forward and 
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give evidence that they in fact had no 
notice. That was nob done in this case. 
The plaintiffs seem to have thought that 
the defendants would have some diffi- 
culty in proving personal service on each 
of the plaintiffs and one of the most im- 
portant of the tanants at all events al- 
though he appears to have been in Oourt 
was not called as a witness. The others 
in so far as they stated that they had no 
notice, were not believed by the Munsif 
who oaino to the conclusion that they 
had full knowledge of the proceedings. 

The learned Subordinate Judge hav- 
ing arrived at the conclusion that the 
serving of notice' in‘fche manner which 
I have described was not a proper com- 
pliance with sub-S. (2) further went on 
and said : 

Thare Wc*s therefore no opportunity given to 
these persons to object to the .report of the 
amin, and in my opinion this makes the decree 
against them void under S. 70. ol. (4) as interpre- 
ted, in the ruling cited by the lower Court. 

If in fact the plaintiffs had no notice 
under sub-S. (2) and nothing more was 
done, I quite agree with the learned 
Subordinate Judge that they had no op- 
portunity of objecting to the Collector’s 
report under sub’S. (4), but if, on the 
other hand, the mode of giving the 
nobices as found by the Munsif in this 
case was a proper mode, then it seems 
clear that the parties had an opportunity 
under sub-S. (4) because the Collector 
postponed the final orders passed by him 
for a week and that could only be for the 
purpose of giving the parties an oppor- 
tunity of coming forward and making 
their objections. 

When the case came on second ap- 
peal to the learned Judge of this Court 
he came to the CDnclusion that there was 
service of notice even if it be gran- 
ted that it was irregular as against some 
of the plaintiffs. He then went on and 
said that the Court below also found that 
an opportunity was given to the plain- 
tiffs under S. 70, sub-S. (4) of the Bengal 
Tenancy Act, but in that respect either 
he had an imperfecb copy of the judg- 
ment before him or there is some slip, 
because the actual finding of the Sub- 
ordinate Judge was not that an oppor- 
tunity was given under sub-S. (4) but 
that no opportunity was given. That, 
l^oweyer, isnot a matter of any impor- 
tance in the view I take of this ease for, 
although this is a question of fact, still 
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the question whether certain facts found 
amounted to giving notice within tha 
meaning of the section or not is a ques- 
tion of law. We know what the facta 
found were and upon those facts it seema 
to me that proper notice was given 
within the meaning of sub-S, (2) of S. 70 
and in these circumstances all was done 
that was necessary to make the* Collector’s 
decree final and binding. 

This appeal must be dismissed* with 
oostp. 

Foster, J . — I agree. 

Appeal dismissed ^ 
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Bibi Uma Habiha — Appellant. 

V. 

Mt» Basoolan and another — Respon- 
dents. 

Appeal No. 113 of 1925, Decided on 
27th January 1926, from the original 
order of the Sub-J., Darbhanga, D/- 17th 
April 1925. 

^ Civil P. C., S, Another decree-holder 
applying for distribution — First decree holder 
alleging his decree to be collusive and applying for 
judicial enquiry — Application should not be 
entertained. 

The act of distribution under B. 13 is a minia- 
terial act and therefore where the first decree- 
holler objects to rateable distribution on the 
ground that second decree-holder’s decree was 
collusive and urges for judicial decision on the 
point. 

Held : that his prayer should be disallowed : 
23 All. 313 P. C., Foil. .[P 498 0 1] 

Khurshaid Ilusnain^ AH Khan and 
S. M. Wasi — for Appellant. 

S. M. Mullick and Bajeswar Prasad — 
for Respondents. 

Foster, J. — The appellant held a 
money decree for her dower, her deceased 
husband being one Manzoorul Haq. In 
the course of the execution, after reali- 
zation of oertain assets, the respondent 
Bibi Basoolan put in a claim for rateable 
distribution under S. 73 of the Code of 
Civil Procedure. Thereupon the decree- 
holder Bibi Uma Habiba made objection 
to this intrusion in the course of her 
execution on the ground that the decree 
of Bibi Basoolan was obtained in oollu* 
sion with the judgment-debtors. She 
therefore asked the Oourt to hold an 
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enquiry into the mitter with a view to a 
decision whether Bibi Rasoolan was in 
possession of a bona fide decree, and whe- 
ther she eihould not be excluded from the 
rateable distribution. The learned Sub- 
ordinate Judge quoted a number of cases 
ending in Shankar Sarup \,Mejo MaZ(l). 
In this last case their Lordships of the 
Judicial Committee remarked : 

The 29oth section ** (that is the sec- 
tion which corresponds to the present 
8. 73) : 

While providing that the Judge under whoso 
authority the sale takes place shall distribute the 
proceeds, provides also that if all or any of such 
assets be paid to a parson not entitled to receive 
the same, any person so entitled may sue such 
person to compel him to refund the assets . . 

^ . , . The scheme of S, 295 is rather to 

enable the Judge as matter of administration to 
distribute the price according to what seem at 
the time to ba the rights of parties without this 
distribution importing a conclusive adjudication 
on those rights, which may bo subsequently 
readjusts i by a suit such as the present. 

The learned Subordinate Judge, relying 
on this and other cases soverctl of which 
are expressly opiiosite, found that the 
objection could not be made the occasion 
of a judicial enquiry whether there was 
a right to rateable distribution by virtue 
of the decree exhibited. It seems to me 
that the learned Subordinate Judge took 
a correct attitude in this matter. The 
seotion-itself specifically states that when 
there are assets in the Court, they may 
be ratoahly distributed between the 
claimants money decree-holders ; and 
wheie all or any of the assets liable to 
be rateably distributed under this section 
are paid to a person not entitled to 
receive the same, any person so entitled 
may sue sucli person to compel him to 
refund the assets. It appears to mo 
therefore tliat the remedy indicated in 
the second clause cf S. 73 is the only 
remedy. “ The expression of one thing 
is the exclusion of the other. ” 

It was urged that the matter really 
was under S. 47, but it seems to me that 
the Privy Council decision must be 
deferred to, and this matter must he 
regsirded as a purely ministerial act which 
has no element of a judicial decision. 

I would therefore dismiss this appeal 
without coats and the Civil Revision is 
also dismissed. 

Appeal and Bevisio^i dismissed^ 

73 (PfC.) 
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Ross, J. 

Ilira Lai — Plaintifif — Appellant, 
v. 

Sarahjit Kamkar and anothej — Defen* 
d ants — Respond ents . 

Appeals Nos. 1176 and 1 177 of 1923, Da" 
oided on Ist June 1926, from the appellate 
decrees of the Sub-J., Motihari, D/- 5th 
October 1923. 

Landlord and tenant — Tenant cannot deny 
landlord*^ title at the time of demUe — Tenant can 
sh'^w that subsequent to the demise landlord's title 
had expired. 

A plea cannot be set up by ji tenant of which 
the necessary effect is to impeach the title of the 
person who gave the possession, that is, his title 
at the time of the demise. Subject to this re- 
quirement being satisfied the title, both before 
and after that time, may be disputed, i. e., it is 
always open to the tenant to show, either as 
against the person from whom the possession 
was obtained, or as against anyone claiming 
under him, that the title cf such person has ex- 
pired or become defeated at a period subsequent 
to the demise. [P 499, C 1] 

N. C. Siilha and Ilarihar Prasad 
Sltiha — for Appellant. 

L. N. SiiKjh and Bhaywaii Prasad — 
for Respondents. 

Judgment — The short point in this 
case is whether a tenant is entitled to 
show that his landlord's title has ex- 
])ired. The defendants who are respon- 
dents took a settlement from Mt. Nand-, 
raji Kuer, the widow of Dhunraj Dubey 
in 191H. In 1922 their lessor executed 
a zuvpeshgi deed in favour of the present 
plaintiif after having married a Muham- 
madan and, therefore, forfeited her 
interest in lier husband’s estate. The 
question is whether the defendants who 
had been put into possession by her were 
entitled to show that her title had 
ceased. Reference was made to Bigelow 
on Estoppel, at page 562, where it is said 
that 

it is well settled that a hmant in possession 
cannot, even after the expiration of his lease, 
deny his landlord’s title without : (1) actually 
and openly surrendering possession to him ; or 
(2) being evicted by the title paramount or at- 
torning thereto ; or (3) at least giving notice to 
his landlord that he shall claim under another 
and a valid title. 

To the same effect are the decisions 
in Bhaiga^iti Beiva v. Himmat Bidyakar 
(1) and Devalraju v. Mahamed Jaffer 
Sah eb (2). This st a tement of the law , 

(11* [19163 24 C. L.‘j. 108=86 I. 0. 7'=26 
C. W. N. 1335. 

(21 [19l3j 3J :^rad. 4^3=19 1. C. 655. 


Hiua Lal V. Saiiabjit Kamkar (Ross, J.) 
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however, does nob contain the whole 
rule on the subject of the tenant’s 
estoppel* 

Nor cau a plea be set up of which the neces- 
sary effect is to impeach the title of the person 
who gave the possession, that is, his title at the 
iJime of the demise, for, subject to this require- 
ment being satisfied the title, both before and 
after that time, may be disputed. The latter 
principle is expressed by saying that it is always 
open to the tenant to show., either as against 
the person from whom the possession was ob- 
tained, or as against anyone claiming under 
him, that the title of such person has expired 
or become defeated at a period subsequent to 
the demise : Foa’s Landlord and Tenant, 6th 
Edition, page 524. 

Woodfall in his “Landlord and Tenant”, 
Twenty-first Edition, at page 264, says : 
^‘The tenant may, however, show that 
his landlord’s title has expired.” 

No other point was raised in the ap- 
peal which must be dismissed with 
coats. 

This judgment will govern S. A. 
No. 1177 of 1923 also. 

Appeals dismissed, 
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R(JSS AND KDLWANT SATfAY, JJ. 

Niv'^a Naranaii Sinha — Accused — Peti- 
tioner. 

V. 

The liijK.r Emperor — Opposite Patty. 

Oriminal Revision No. 50.“) of 1926» 
Decided on 12(;h August 1926, from the 
order of the S. J. Sayan, D^- SOfch July 
1926. 

sii (a) Penal Code, S. 499 — Statements made by 
<idvocate dnrin') professional work are pr'/i^llcfjed 
— Privilege is (pialif led— Prosecution has to prove 
express motive. 

The liability of a pleader charged with defama- 
tion in respect of words spoken or written in the 
performance of his professional duty depends on 
S. 499 aUd the Court would presume good faith 
uuless there is cogent proof to the contrary. The 
privilege is not absolute but qualified, and the 
burden is cast upon the prosecution to prove 
absence of good faith, [P 500 C 1, 2J 

Where express malice is absent the Court, 
having due regard to public policy, would be 
extremely cautious before it deprives the Advo- 
cate of the protection of Exception 9. The Court 
ought to presume his good « faith and not hold 
him criminally liable unless there is satisfactory 
evidence of actual malice and unless there is 
cogent proof that unfair advantage was taken of 
his position as pleader for an indirect purpose, 19 
Bom, 840. Foil [P 560 C 2] 


❖ (6) Penal Code. S, IGi— Venal Code, S, 499 

Statement that Government servant wo'-ked 
for money in favour of a candidate at an election 
is not charging him with bribery as such work 
IS not in discharge of his official duty. It is on 
the contrary prohibited. [V 501 C 1] 

(c) Penal Code, S, 499 — Advocate — Li ability 
— English Common Late principles do not apply 
In India {Kulwant Sahay, J.) 

Under the Common Law of England an advo- 
cate can claim an absolute priv)ige for words 
uttered in the course of his duty as an advocate. 
But an advocate in India is not entitled to au 
absolute privilege, and in cases of prosecution 
for defamation his liability must be determined 
on reference to the provisions of S. 499. 

[P 602 C 1,2] 

^ (d) Criminal P, 'C„ S. 499 — Question of 
proof of malice Is one of law— Venal Code, S, 499 
{Kulwant Sahay, J,). 

The question whether upon the facts found or 
proved, malice ha.s been established is a question 
of law. [P 503 C:2] 

S. Sinha, S. K. Banerji. Harnarain 
Prasad, Sambhu Saran, B P. Sitiha and 
Sarang dhar Sinha — for Petitioner. 

Sultan Ahmed II. L. Nandkeolyar and 
Bankim Chandra Mukerjee — for tlie 
Grown. 

Ross, J. — In 1923 there was an elec- 
tion for the JMhar Ljegislative Council. 
Two of the rival candidates were Nirsu 
Narain Singh, the petitioner, and Rai 
Bahadur Chandraketu Narain Singh. 
The latter was successful ; and the 
former disputed the validity of the elec- 
tion on various grounds. One of these 
grounds was that Zainuddin Khan, the 
Sub- Inspector of Police of Masrake 
Thana had used uiidue inikionce in pro- 
curing the votes of the ohowkidari presi- 
dents of liis thana for Chandraketu 
Narain Singl). An enquiry was held by 
Commissioners ; and in that enquiry one 
Radhakant Prasad a president gave evi- 
dence for the petitioner to the effect 
that at the thana the head constable 
gave them a message ‘-from the Sub- In- 
spect or to say that they were to support 
the candidature of Chandraketu Narain 
Singh. The Commissioners found that 
the charge of undue influence was 
untrue. 

In December 1925 Zainuddin Khan 
prosecuted one Shoomangal Bari, a 
servant of Beni Prasad, a brother of 
Radhakant Prasad for an offence under 
the Arms Act. The petitioner who is 
an advocate of this Court, defended the 
accused in that case. Part of the 
dence was that the Sub-Inspector 
old grudge against Badhaloanlt Prasad 
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and therefore had concocted a false case 
against his brother’s servant. Zainuddin 
Khan was cross-examined on the subject 
of the election and Badhakant Prasad 
gave evidence for the defence stating that 
he gave his vote as desired by the Daroga 
to Chandraketu Narain Singh, but that 
he advised his tenants to vote for the 
petitioner. He also said that be had 
given evidence for the petitioner in the 
case about the election. During his 
argument in that case the petitioner said 
that 

the Sub-Inspector might have been given silver 
tonic in the matter of election between him and 
Bai Bahadur Chandraketu Narain Singh to side 
the latter, 

The Sub-Inspector then laid a com- 
plaint of defamation against the peti- 
tioner on these words. The petitioner 
was convicted by the Deputy Magistrate 
of Ohapra and sentenced to one week’s 
simple imprisonment and a fine of 
Es. 1.000 under S. 500 of the 1. P. C. 
An appeal against the conviction 
was dismissed by the Sessions Judge of 
Saran. The present application in revi- 
sion is directed against that conviction. 

The law on the subject has been fully 
discussed by a Special Bench of the 
Calcutta High Court in Satish Chandia 
Ohakravarty v. Bam Dayal De (l). That 
was not a case about the position of an 
advocate in defending a client : but all 
the cases on this subject were referred to. 
It was held that if a party to a judicial 
proceeding is prosecuted for defamation 
in respect of statements made therein on 
oath or otherwise, his liability must be 
determined by a reference to the provi- 
sions of S. 499 of the I, P. C. that 
the question must be solved by the 
application of the provisions of the I 
P. 0. and not otherwise * that the Court 
cannot engraft thereupon exceptions 
derived from the Common law of England 
or based on grounds of xiublic policy. 
Consequently a person in such a position 
is entitled to the benefit of the qualified 
privilege mentioned in S. 499 of the 
1. P, C. The case dealing with 
advocates were also referred to as ruling 
that the liability of a pleader charged 
with » defamation in respect of words 
spoken or written in the performance of 
his professional duty depends on the 
previsions of S. 499 of the 1. P. 0. and 
that the Court would presume good faith 
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unless there is cogent proof to the con- 
trary. The privilege is not absolute 
but qualified ; no doubt the burdefa is cast 
upon the prosecution to prove absence of 
good faith. In re Nagarji Trikamji (2) 
which was followed in Upendra Nath 
Bagchi v. Emperor (3) their Lordships, 
without deciding whether Advocates have 
or have not an unqualified privilege from 
criminal prosecution, said. 

In conaidermg whether there was good faith, 
that 18 under S. 62, due care and attention of the 
person making imputation must be taken inta 
consideration. That of an advocate is well 
expressed by the Master of the Rolls in the pass' 
age cited above [i. e. Munster v. Lamb (4)]. He 
speaks from instructions , he reasons from facts, 
sometimes true, sometimes false. He draws 
inferences from these facts sometimes correct, 
sometimes fallacious. He does not express his 
own inferences, his own opinions or his own 
sentiments, but those which he desires the 
tribunal, before which he appears, to adopt. 
This duty the law allows, almost compels him ta 
perform. Such being his duty it' seems to us 
that where express malice is absent (and it oughO 
not to be presumed) the Court, having due regard 
to public policy, would be extremely cautious 
before it deprived theadvocatc of ihe protection 
of Exception 9. 

Ix) Upeiuha Nath Bagchi' s ca'^e (3> 
their Lordships referred to Empejer v. 
Purshottom Dass Banchoddas (5) where 
it was said that * 

when a pleader is charged with defamation in 
respect of words spoken or written while per- 
forming duty as a pleader, the Court ought tc 
presume his good faith and not hold him crimi 
naliy liable unless there is satisfactory evidence 
of actual malice and unless there is cogent 
proof that unfair advantage was taken of hU 
position as pleader fur an indirect purpose. 

This decision was followed in NikunjOf 
Behan Sen v. Harendia Chandra Sinha 
(6) where it was held that a pleader is- 
entitled to the presumption of good faith 
and that, to rebut that presumption, 
there must be convincing evidence that 
the pleader was actuated by improper 
motives personal to himself and not by a 
desire to protect or further the interests 
of his client’s case. These were referred 
to without being dissented from in the 
decision of the Special Bench. The law 
tberefoie is this : that while a case of 
defamation against an advocate b gov^ 
erned by S. 499 of the Indian Penal 
Code, good faith has to be presumed in 

~(2) [18¥i^i9’Bom7340. 

(8J [1909] 36 Cal. 376=13 0. W. N. 840=1 1, 
C. 147=9 C. L. J. 269. 

(4) [1883] 11 Q. B.D. 688=49 L.T. 262=32 W 
R. 248=47 J. F. 805=62 L. J, Q. B. 726. 

(5) [1907] 9 Bom. L. R. 1287=6 Cr. L. J. 887. 

(6) [19141 41 Cal. 51*4 = 201. C. 1008 = 18* 

C. W. N. 424. 
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his favour ; and ifc is for the prosecution 
to prove that he was actuated by malice 
and by* indirect motives personal to 
himselL 

That the words which form the sub- 
ject of the charge were used by the 
petitioner is not disputed. It was argued 
on his behalf that the prosecution ought 
to have shown the context in which the 
words were used. It seems to me that 
if the defence relied upon the context as 
minimizing the eflfect of the words, that 
ought to have been established by the 
defence. The first question for decision 
€s whether the words are defamatory. 
The meaning of the words is plain, 
although it is not expressed grammati- 
cally. The words mean that the Sub- 
Inspector actively supported the candi- 
dature of Ghandraketu Narain Singh 
and that he might have been doing this 
for money. Both the Courts below have 
Interpreted this as meaning that the 
Sub-Inspector was bribed. If this means 
that the Sub-Inspector was taking a 
gratification in the sense of S. 161 of the 
Indian Penal Code, then the construc- 
tion is certainly wrong, because it is 
not suggested that anything that he did 
in the matter of the election, was doing 
or forbearing to do, was an official act or 
in the exercise of official functions. On 
the contrary, as the Magistrate has 
pointed out. Government servants are 
strictly prohibited under their rules from 
helping candidates in elections. The 
words therefore come to this that the 
Subvinspeotor was acting as an election 
agent for Ghandraketu Narain Singh 
and might have been paid for his work. 
Used of a private person, such language 
would not bo defamatory, but it is said 
that inasmuch as Government servants 
are prohibited from taking an active part 
in elections, these statements would have 
:got the Sub- Inspector into trouble with 
his superiors. But the mere statements 
that he canvassed for a candidate would 
also have had this effect, and as has been 
shown above, there was evidence on the 
record to justify the advocate in making 
that statement at all events. The argu- 
ment of the petitioner in the case under 
the Arms Act appears to have been this 
that the Sub-Inspeotor was acting on 
behalf of Ghandraketu Narayan Singh in 
the election and that Badhakant Prasad 
had not carried out his directions ; and 
therefore, the Sub-Inspector had got up 
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a false case against a servant of his 
brother, it was suggested as a link in the 
chain of reasoning that the Sub-Inspeo- 
tor might have had a pecuniary interest 
in the matter. 

This leads to the consideration of the 
main question in the case, viz., whether 
the petitioner in advancing this argu- 
ment was actuated by malice and in- 
direct motives of his own. His own 
statement was that whatever he suggested 
in cross-examination of the prosecution 
witnesses and commented in argument 
was based upon instructions he received 
from his client and on the record of the 
case ; and that statement is supported 
by the evidence of one of his colleagues, 
Bai Bahadur Birendra Nath Ghakravarti, 
an advocate who was examined in the 
trial as a prosecution witness. It was 
objected that no suggestion was made 
to the Sub-Inspeotor either in the trial 
of the case under the Arms Act or in 
the present trial or to Badhakant Prasad 
that the Sub-Inspector had been paid 
and that no such suggestion was made 
before tho Gommissioners in the election 
case. As the Sub* Inspector denied 
throughout that ho had acted at all for 
Ghandraketu Narain Singh, it is not 
clear that anything would have been 
gained by putting any further question. 
Neither side thought fit to put the ques- 
tion to Mr. Ghakravarti. But it is not 
clear that it was for the petitioner to 
put the question when he made the 
statement that the petitoner acted and 
said everything on instructions, while 
it was for the prosecution to establish 
malice by positive evidence. 

The prosecution mainly relies on the 
relations between the Stib-Inspector and 
the petitioner arising out of the election. 
The Sub- Inspector says that the peti- 
tioner's impression was that Bai Bahadur 
Ghandraketu Narain Singh had suc- 
ceeded through his efforts and hence the 
malice of the accused against him. It 
is not clear from what his knowledge of 
this impression was derived and it seems 
in the last degree improbable that the 
petitioner should have thought anything 
of the kind : he himself denies that this 
was his impression. It is also said 'that, 
after tbe decision of the Gommissioners, 
this statement must have been malioioos, 
and that is the ground upon which both 
the Gourts below have proceeded. But the 
question before the Commissioners was as 
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to the exercise of undue influence over the 
chankidari presidents by the Sub-Inspec* 
tor in hia official position. The present 
statement has no connexion with any 
such idea. In fact the trial Court based 
its finding entirely on the result of the 
election petition. The learned Sessions 
Judge seems to have deduced malice 
from the absence of instructions on this 
particular point and from the fact that 
the Commissioners had decided in favour 
of the Sub- Inspector. But even if it he 
true that in making his comments on 
the evidence the petitioner went beyond 
his instructions, this would not in itself 
amount to proof of malice ; and the 
decision on the election petition is wholly 
immaterial. Consequently I am unable 
to find any evidence that the petitioner 
was actuated by malice or indirect 
motives of his own in arguing as he did, 
an 1 would therefore hold that he is enti- 
tled to the benefit of theminth excep- 
tion. It follows that the conviction and 
the sentence must bo set aside and the 
petitioner must be acquitted and released 
from bail* 

Kulwant Sah^y, J.— -[agree. Learn- 
ed counsel for the petitioner commenced 
l)is argument by referring to the Com- 
mon Law of England that no action, 
civil or criminal, lies against Judges, 
counsel, wibnes^e^, or parties for words 
spoken in the ordinary course of any 
proceeding before any Court or tribunal 
recognized by law, and a reference was 
made to Mtomter v. fjcimh (4). 

Now under the Common Law of Eng- 
land an advocate can claim an absolute 
privilege for words uttered in the course 
of his duty as an Advocate. But this 
law is nob applicable to this country. 
|The question was considered at great 
length by a Special Bench of the Cal- 
cutta High Court in Satish Chandra 
Chahravarty v. Earn Dayal De (l) where 
it was held that if a party to a judi- 
cial proceeding is prosecuted for defa- 
mation in respect of a statement made 
therein on oath or otherwise, his liability 
must be determined by reference to the 
proviiions of S. 499 of the Indian Penal 
Oodd. The Court cannot engraft there- 
upon axceptions derived from the Com- 
mon Law of England, or based upon 
grounds of public policy. Consequently 
a person in such a position is entitled 
only to the benefit of the qualified pri- 
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vilege mentioned in S. 499 of the Indian 
Penal Code. 

This was a case of a party to a judicial 
proceeding and not of an advocate. But 
the case of an advocate does not stanij 
on a difl’erent footing, and all the 
authorities bearing on the subject were 
cited in the decision of the Special Bench 
referred to above. We must therefore 
accept the proposition that an advocate 
in this country is not entitled to an 
absolute privilege ; and in cases of prose- 
cution for defamation his liability must 
be determined on reference to the 
provisions of S. 499 of the Indian Penal 
Code. The Madras High Court has^ 
taken a different view. In Sullivan v 
Norton (7) a Full Bench of that Court 
held that an advocate in India cannot be- 
proceeded against civilly or criminally 
for words uttered in hisoflice as advocate,. 
In In re P. Venkata Beddy (8) a similaiT 
view was expressed as regards the Com- 
mon Law doctrine of absolute privilege. 
Bub all the other Courts are agreed in 
holding that this doctrine is nob applica- 
ble to this country. Mr. Sinba, although 
he begin by a reference to this doctrine 
of the Common Law of England, subse- 
quently accepted that the law laid down 
by the Special Bench of the Calcutta 
High Court was tho correct law. We 
have, therefore, to consider whether the 
petitioner is entitled to take proteeb.^on 
under the ninth exception to S. 499 of 
the Indian Penal Code. 

Mr. Sinha has raised four points in 
defence of his client : first, that the'pebi- 
tioner was acting on instructions : se- 
condly, that the words uttered by the 
petitioner and forming the subject-matter 
of the charge detached from the context 
do nob convey any adequate idea of the 
meaning of the expression used by the 
petitioner, and they are not in them- 
selves such as to make the petitioner 
liable on a charge of defamation ; thirdly 
the meaning to be attached to the words 
used by the petitioner does not necessa- 
rily amount to defamation ; and lastly 
that there was a presumption of bona 
fides in favonr of the petitioner, and ii 
was for the prosecution to prove malice, 
and that they have failed to do so. 

It has been held by the learned Ses- 
sions Judge that in using the expression 

(7r [l«87Txbl4ad. 28 li\ B7). 

(8) [1912186 Mad. 216-28 M. L. 39=rU 
I. C. 659:«(1912) M. W, N. 476 (F. B.). 
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forming the subjecfc-mafcfcer of the charge 
the petitioner was uot acting on instruc- 
tions. Learned counsel for the petitioner 
draws our attention to the deposition of 
Rai Bahadur Birendra Nath Chakravarty 
an advocate of this Court, practising in 
the Courts at Chapra, who was examined 
as Prosecution Witness No. 4. This wit- 
ness was the colleague of the petitioner 
in the case against Sheomangal Bari and 
he stated in his deposition : “My col- 
league Nirau Bahu acted and said every- 
thing on instruction.” The petitioner, 
when examined under S. 342 of the 
Criminal Procedure Code, stated that 
whatever comment he made in the course 
of the argument was based upon instruc- 
tions received from his client. It is 
contended by the learned Government 
Advocate that if the petitioner wanted 
to escape liability on the ground of his 
pttering the words forming the subject- 
matter of the charge upon instructions 
received from his client it was incum- 
bent upon him to prove such in- 
structions. 

The learned Sessions Judge observes 
that the Prosecution Witness No. 4 was 
not specifically asked whetlier Nirsu 
Narayan Singh had instructions regard- 
ing the “silver tonic.” It is contended 
by Mr. Sinha that it was not for the 
X^etitionor to cross-examine the witness 
upon this point but it was for the prose- 
cution to do so and ho refers to S, 126 of 
the Indian Evidence Act. I am of opin- 
ion that having regard to the nature of 
the charge against the petitioner, the 
answer elicited from the Prosecution 
Witness No. 4 in cross-examination as 
quoted above discharged the onus that 
lay upon the accused and the evidence 
of the Prosecution Witness No. 4 that the 
petitioner said everything on instruction 
must be held to refer to the charge 
bt-ought against the petitioner. It is 
contended that there was no suggestion 
in the examination of the Sub-Inspector 
as a witness in the Arras Act case as 
regards his taking any remuneration for 
his taking the side of Rai Bahadur 
Chandraketu Naraian Singh in the 
election matter and therefore the peti- 
tioner could have no instruction upon 
the point. The mere fact that no ques- 
t^ion was put to the effect would not 
necessarily lead to the conclusion that 
the petitioner bad no instructions. The 
petitioner had elicited the point in the 


cross-examination of the prosecution 
witness and it was not necessary for 
him to adduce any . further evidence up- 
on the point. The question however 
as to whether he w^as acting urider in- 
structions or not is of importance in 
connexion with the questicn as to 
whether the petitioner was actuated by 
malice a d tliis is the really important 
question to be decided in this case. 

It is conceded by the learned Govern- 
ment Advocate that the onus lies on the^ 
prosecution to prove malice in the case 
of advocates. The learned Magistrate 
also placed the onus upon the prosecu^ 
tion. He, however, found that malice 
had lieen proved. It is contended that 
this is a finding of fact, which cannot 
be interfered with in revision. 1 am of 
opinion that the question whether upon 
the facts found or proved, malice has 
been established is a question of law. 
The only evidence of malice consists of 
the deposition of the Sub‘Insj)ector Zain- 
uddin Khan. He stated : 

Habu Nirsu Narayan Biogh’s impression was 
that Rai Bahadur Chandraketu Naraian Singh 
had succeeded through my efforts and hence the 
accused’s malice against me. 

I fail to see how he could speak of 
what the impression of the accused was. 
The evidence is that he never met the 
accused after the Election dispute. The 
Election dispute had ended about IB 
months previously. I am of opinion that 
the prosecution have failed to prove 
malice and the petitioner is entitled to 
acquittal. I would however desire to 
observe that advocates in discharge of 
their onerous and sacred duties must be 
very careful not to give rise to the faint- 
est suspicion of a personal element in 
their speech or action as advocates. 

B?ile made absolute^ 
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Ro.ss AND Kulwant Sahav, JJ. 

Durga Singh — Appellant. 

V. 

Mt, Earn Dasi Kuar and oi/iers— **Re8- 
pondents. 

Appeal No. 254 of 1923, Decidied on 
10th June 1926, from the appellate 
Decree of the Sub-J., Gaya, D/- 21 gt 
December 1922. 
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Bengal Tenancy Act (1882), S. 158B {^)Sale 
without notice U not a nullity but a mere irre^ 
■gu larlty — Effect, 

The notice under S. 158B (2) is not essential 
to the validity of the sale and omission to serve 
the notice is a mere irregularity. The effect of 
such a sale is at least that of a sale in execu: 
4ion of a decree for money. [P 604 C 2] 

A. N. Lai and B. N, Hitter — for Appel- 
lant. 

S. N. Ray — for Respondents. 

Ross, J . — This is an appeal by defend- 
ant in a suit brought by the plaintiff 
who was a tenant. The defendant is a 
oo'^sharer landlord who obtained a dec- 
ree for rent under S. 148A of the Bengal 
Tenancy Act and sold the holding of the 
plaintiff and purchased it himself. The 
plaintiff sought to recover the holding 
on the ‘ground that the rent-decree was 
fraudulent and that the execution was 
defective by reason of suppression of 
the processes. 

The Courts below decided against the 
plaintiff on the merits of the case, but 
decreed the suit in his favour on the 
ground that notice to the co-sharer land- 
lords under S. 158B. 01. (2) of the Bengal 
Tenancy Act had not been given, The 
learned Subordinate Judge relied on the 
decision of this Court in Ohanshyam 
Chaudhury v. Basdeb Jha (l). The 
earliest decision on the point is Sarip 
Hochna v. Tillattama Debi (2) where it 
was decided that the provisions of S. 158 
B (2) are mandatory and not merely 
directory, and that a sale without notice 
under that section is invalid. The next 
oase was Ahamad Biswas v. Benoy Bhu' 
san Gupta (3) where that earlier decision 
was followed, and it was further held 
that the effect of a sale without this 
notice was that the purchaser was in 
the position of an ordinary purchaser 
under a decree for money. This view 
was again taken in Norendra Bhusan 
Boy V. Jotindra Nath Boy (4) where it 
was laid down that the sale was not a 
nullity but had the effect of a sale 
under a decree for money. 

In the latest decision in Bajani Kanta 
Ghcse V. Bahaman Qazi (5) it was held 
that the omission to serve this notice 
does not nullify the sale and does not 
even 'alter its character to that of a sale 

(1) C1921] 60 I. a^29^ 

(2) [1918] 43 I. 0. 3. 

8) [1919] 23 0. W. N. 931=563 I C. 636, 

4) [1920] 65 L C. 402. 

45) A. I. R. 1924 Cal. 408. 
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held in execution of a decree for money 
if the co-sharer landlord has knowledge 
of the sale and acquiesces therein. The 
provision for notice to the co-sharer 
landlords is for the benefit of the co- 
sharer landlords, and the notice is not 
essential to the validity of the sale and 
omission to serve the notice is a mere 
irregularity. In the decision of this 
Court referred to by the learned Sub- 
ordinate Judge these cases were not con- 
sidered, and it seems to have been as- 
sumed without discussion that the sale 
was void. The weight of authority is 
that the effect of such a sale is at least 
that of a sale in execution of a decree 
for money. This is sufficient to give the 
defendant a valid defence and the suit 
must be dismissed. 

It is said that the plaintiff filed the 
suit on the strength of the decision of 
this Court and that he ought now to be 
allowed to prove that the sale was 
irregular under O. 21, R. 90. But the 
fourth issue was whether the processes 
in Execution Case No. 476 of 1920 were 
properly served and whether the plain- 
tiff had knowledge of them. Evidence 
on this issue was gone into and it was 
decided in favour of the defendant. 
Nothing further could have been done 
on an application under O. 21, R. 90. 

The result is that the appeal, must be 
decreed and the suit dismissed but, ii^ 
view of the conflict in the decisions, 
without costs in any Court, 

Kulwant Sahay, J.— I agree. 

Appeal decreed. 
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Das and Adami, JJ. 

Kesho Prasad Singh — Defendant — 
Appellant. 

Shamnandan Rai and others — Plain- 
tiffs — Respondents. 

Appeal No. 1013 of 1922, Decided on 
3rd November 1925, from the appellate 
decree of the Dist. J., Shahabad, DA 
26th June 1922. 

(a) Landlord and tenant — Rent decree — ^ome 
defendants dead at the date of decree— Whole 
decree ts not nullity — Decree can he executed 
against Itifing defendants only as mtdey decree* 

Where a landlord obtrined a decree forxpal 
against oertaln tenants, some of whom were dea4 
at the date of decree. 


Kesho Prasad v. Shamnandan Rai 



1926 

Seld : that decree against all tenants was not 
a nullity as it U open to the landlord to bring a 
euit for rent against all or any of the tenants, 
though a decree against some of the tenants 
<;annot be executed as a rent decree and can only 
be executed as a money decree : 11 C. W, N. 10^26; 
Ig 0. W. N. 170 ; 83 Cal 580 ; 34 All 604 and 
A, L R, 1925 Patna 434, Appr. [P. 505, C. 2] 

( 6 ) Decree, 

Decree against a dead person is a nullity : 4 P. 
L, J. 240 (F. B ), Foil [P. 505, 0. 2] 

L, N, Singh and N, N, Sinha--ioT 
Appellant. 

P. Deyal and 0, S. Banerji — for Res* 
pOndents. 

Das, J . — At some date not very 
relevant to this case, the Maharaja of 
Dumraon who is the appellant in this 
Court brought a rent suit against the 
present plaintiffs, the present Defendants 
Nos. 4-10 and seven other persons who 
were dead at the date of the institution 
of the suit. The Maharaja was made 
aVare of the face that seven of the 
defendants were already dead and it 
appears that he filed a petition in the 
Court asking the Court not to pass any 
•decree against the dead persons. He 
recovered judgment as against those 
tenants who are living, but in the decree 
the names of the dead persons were 
included. The judgment was pronounced 
on the 26th April 1919. In due 
course the Maharaja took out execution 
and the holding was purchased by the 
present Defendants Nos. 2 and 3, It is 
alleged by the present plaintiffs that 
Defendants Nos. 2 and 3 are the benami* 
dars of the Maharaja. The present 
plaintiffs applied for setting aside the 
sale under the provisions of O. 21, R. 90 
of the Code and that application was 
rejected on the 8th May 1920. On the 
17th July 1920 Defendants Nos. 2 and 
S took delivery of possession of the 
bolding. On the 18th August 1920 
Tthe suit out of which the appeal arises 
was instituted by the plaintiffs-respon* 
^ents for setting aside the decree of the 
26th April 1919 on the ground of fraud. 
Various allegations were made in the 
plaint so as to raise a case of fraud from 
start to finish. These allegations have 
<not been examined either by the primary 
<3ourt or by the lower appellate Court. 
7he Courts below have decreed the suit 
on the ground that the decree of the 
26th April 1919 obtained by the Maha- 
raja was a nullity inasmuch as it was ob* 
iatined against dead persons. It should 
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be mentioned that the holding purchased 
by Defendants Nos. 2 and 3 comprises 
an area of 14*55 acres and that the 
plaintiffs in this suit claim to recover 
6’36 acres as their share in the holding. 

It is not open to doubt that a decree 
against a dead person is a nullity. This 
was laid down in Jangli Lai v. Laddu 
Bam Marwari (l), but the question 
whether the whole decree is a nullity 
must depend on the question whether 
the failure on the part of the landlord 
to bring* the representatives in interest of 
the deceased tenants on the record 
affected his right to proceed with the 
suit. This again must depend on the 
question whether the tenants who are 
properly sued could take the plea that the 
suit could not proceed until the repre- 
sentatives in interest of the deceased 
tenants were brought on the record. 
Now on this question it seems to me that 
only one answer is possible. Under 
S. 43 of the Indian Contract Act the 
liability of the joint promisor is joint 
and several and that section excludes 
the right of the joint contractor to be 
sued along with his co-contractors. It 
was in my opinion open to the landlord 
to bring a suit for rent against all or any 
of the tenants, though it may be con- 
ceded that a decree against spme of the 
tenants cannot be executed as a rent 
decree and can only be executed as a 
money decree. This view has been 
afiQrmed in cases far too numerous to 
mention. In Aitayida Kumar Naskar v. 
Ilari Das Holder (2) a decree was ob- 
tained in a suit for rent against some 
only of the tenants. It was held that 
the sale did not pass the entire jama, 
but that only the right, title and in- 
terest of the judgment-debtors passed, 
In Jogendra Nath Boy v. Nagendra 
Narain Nandi (3) it was held that a 
suit for rant against some of several 
joint tenants i s maintainable, as joint 
tenants are jointly and severally liable. 
In Chandra Nath Tewari v. Protap Udai 
Nath Sahi (4) it was held that a decree 
obtained against some of the tenants 
cannot be executed as a decree for rent 
but that is open to the landlord to treat 
the decree as a decree for money and to 

(1) [1919] 4 Pat. L, J. 240=50 I. C. 529= 
(1919) P. H. C. 0. 105 (P. B,). 

(2) [1900] 27 Cal. 545=4 0. W. N. 608. 

(3) [1907] 11 C. W. N. 1026. 

(4) [1913] 18 C. W. N. 170=23 I. C. 106. 
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execute it as such. In Joy Gohind L(iha 
T. Manmotho Nath Banerji (/3) the ques- 
tion arose whether the whole appeal had 
abated because one of the tenants had 
died and no legal representative of the 
deceased had been brought on the record. 
It was held that the liability of the ten- 
ants being joint and several the death of 
one of the tenants without his legal 
re])resentative being substituted in his 
place did not have the effect of exoner- 
ating the other defendants from the 
liability. This case was followed in 
Abdul Aziz V. JSasdeo Sinyh (6). 1 find 

that a similar view lias been taken in 
tills Court in Nathuni Narayan Sinyh 
v. Mahanlli Arjun Gir (7). 

Kow this being the position, it is 
(luite clear that the entire decree ob- 
tained by the Maharaja on the 26th 
April 1919 cannot be regarded as a 
nullity. It is quite true that the hold- 
ing did not pass at the execution sale 
which followed the decree of the 26th 
April 1919 and it is also true that the 
interests of these tenants who were dead 
l:>efore the institution of the suit did not 
pass at the sale. But the present plain- 
tiffs were parties to the suit and their 
interests undoubtedly passed at the 
sale. In my opinion the Courts below 
were wrong in decreeing the claim of 
the plaintiffs on the ground that the 
decree of the 26th April 1919 was a 
nullity. 

But the questions which wore raised 
by the plaintiffs liave not been investi- 
gated by the Courts below and I should 
like to point out that the course adop- 
ted by the learned Additional Subor- 
dinate Judge was wrong. It may be that 
he was confident that his decision on 
the point of law was a correct decision, 
but it is at least conceivable that a 
sniierior Court may differ from hina as 
to his decision on the point of law and 
in my opinion the learned Additional 
Subordinate Judge should have tried all 
the issues that arose in the case. This 
would have bad the effect of not only 
shortening the litigation, but of saving 
of oosts to the parties. 

I would allow the appeal, set aside 
the judgment and the decrees passed by 
the Courts below and^ remand the case 

{r>) [1906] 33 Cal. 580. 

(C) [191‘i] 34 All. 604 -17 I. C. 89^10 A. L J. 

183. 

(7) A, I. R. 1995 Patua 434- 4 Pat. 167. 


to the lower appellate Court with in- 
structions that it should remand the 
case to the Court of first instance for de- 
cision of the questions of facts raised in 
the case. The appellant is entitled to the 
costs both of this Court and in the 
Courts below. The costs incurred in 
the first Court will abide the result and 
will be disposed of by the learned Sub- 
ordinate Judge. 

We are informed that one of the 
plaintiffs is the representative in interest 
of one of the dead persons. If that be 
so, his interest has not passed by the 
execution sale. The learned Subordi- 
nate Judge in dealing with the case will 
bear this in mind. 

Adami, J. — I agree. 

Appeal alloLced. 

vr A. I. R. 1926 Patna 506 

Mullick and Bucknill, JJ. 

Deahi Sugar Mill — Petitioner. 

V. 

Tupsi Kahar and others — Opposite 

Party. 

Criminal Revisions ISos. 534 and ooO 
of 1924, Decided on 28th January 1925, 
from the order of the 2nd Cl. Sub-Dy. 
Mag., Siwan, D/- 2jth July 1924. 

Criminal P. C., S. 133 (1) — Discharge Into 
river of an effluent from a factot y Is cocered — 
There must be definite, scientific and convincing 
evidence agalmt the accused. 

The Beoond paragraph of the Bub 8. (l)of S. 133 
gives ample power to make au order pro- 
hibiting the diacharge from a factory into a 
river of an effluent which might be injurious to 
the health of the community which has rights 
to the use of the water in such streiim. 

In law it is not admissible for a tribunal te 
assume the attitude that, even if a nuisance is 
proved but not against any particular party 
complained of as causing it, an order prohibiting 
such nuisance can be issued against all parties 
against whom complaints are made. It would 
be necessary to prove substantially, before an 
order could be made against any of the parties- 
that the effluent from its factory was noxious. 
Ho doubt it must be recognised by every one 
that it is of the utmost importance that sources 
of public water supply must be maintained pure 
aud free from pollution by industrial factories^ 
but such pollution must be convincingly proved 
by means of soientiffc enquiry against a wrong- 
doer before any order can he pass^ against him. 
The matter calls for scientific enquiry and can- 
not be decided merely because a number of 
persons, when the river is very low and hardly 
flowing, think that the stagnation aud impurity 
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of the watp an outbreak of illness or the loss of 
seme cattle may be due to the presence neir of 
the factory 4n question. [P 507, 0 2, P 608, G 1, 2] 

S. Hasan Imam Akhari and Sultan- 
uddin Husain — for Petitioner. 

• 6’. P. Varma and Hareshwar Prasad 
Sinha — for Opposite Party. 

Bucknill, J . — In this matter there 
were two applications in criminal rovi‘ 
sioual jurisdiction. They have been 
substantially heard together ; they both 
raise substantially the same poinu. Ap- 
plication No. 531 of 1924 is made by me 
Manager of the New Sugar Mill, Sivvan ; 
Application No. 550 of 1924 is made by 
the Manager of the Dashi Sugar Factory, 
Si wan. Both these sugar factories or 
mills are situated on the bank of the 
river Daha ; the New Sugar Mill is a 
good deal (some few miles) lower down 
the river than the Doshi Sugar Factory 
and the former has only ])een in existence 
some four years ; the latter is an older 
institution. In April of last year a peti- 
tion was filed before the Sul^Divisional 
Officer of Siwan whicli is in the Sarna 
district by nearly a hundred persons 
living in the neighbourhood of the river 
complaining that the river iiad been 
polluted by the Mills' effluents ; they 
alleged that some cattle had died as a 
result, so they thought, of drinking the 
river water ; they stated that they were 
afraid that there might l)e an outbreak 
of disease and they prayed that action 
might be taken against the two Mills 
under the provisions of S. 133 of the 
Criminal Procedure Code. The Sub- 
divisio jal Officer thought fit to refer the 
matter to an Honorary Magistrate for a 
report and this gentleman reported that 
he thought that tliere had been some 
contamination of the rive’* by refuse 
matter which had been allowed to be 
discharged from the Mills, but that it 
was difficult to say which of the Sub- 
divisional Officers ordered on the 10th of 
May that notice should be issued on the 
Mjkuagers of both Mills to appear before 
him to show cause why they should not 
be prohibited under S. 133 of the Cri- 
minal Procedure Oede from polluting the 
water of the river by discharging into it 
noxious and dirty water from their 
factories. Both parties eventually ap- 
peared ; and an order was passed direct- 
ing the Managers under what purported 
to be Sub-S. (1) of S. 133^ of the 
Onminai Procedure Code bo discontinue. 


prior to the 28th of May last, draining, 
into the river dirty or noxious water and 
to abate the nuisance thus caused on that 
account. It was further ordered in the 
alternative that the applicants should 
move the Sub-Deputy Magistrate of 
Siwan to have the order set aside or modi- 
fied. The applicants did appear before 
the Sub-Deputy Magistrate and evidence 
was heard on both sides. As a result the 
Sub-Deputy Magistrate made the orders 
absolute. The applicants then moved 
the Sessions Judge against this order, 
but the Sessions Judge refused to refer 
the matter to the High Court and re- 
jected the application. 

Now it is true that certain small 
legal points wore raised before the 
Sessions Judge, but they have not been 
seriously pressed before this Court, the 
api^licants preferring to rely upon a more 
cogent argument. It was, however^ 
jointed out that under the provisions of 
S. 133 (1) of the Criminal Procedure Code 
tlie first paragraph regarding the removal 
of a nuisance from a river was, j-jerhaps, 
hardly applicable to the case of the 
pollution of a river by an effiuent from a 
factory. It is not now very material 
whether that is so or nob ; for it is quite 
clear that the second paragraph of the 
sub-section in question gives ample 
power to make an order prohibiting the 
discharge into a river of an effluent which 
might be injurious to the health of the 
community which has rights to the use 
of the water in such stream. What, 
however, is now urged on behalf in parti- 
cular of the New Sugar Mill is that there 
was no evidence whatever of any real 
value that there had in fact been any 
contamination of the water of the river 
by any effluent from tho factory ; but 
that, on the other hand, there was over- 
whelming and soientfio evidence on the 
part of the New Sugar Mill to show that 
thaf Mill discharged nothing noxious into 
the stream. 

The Deshi Sugar Factory, which ob- 
serving that no complaint had ever been 
taken against their factory, or as to the 
condition of the stream prior to the 
appearance on the bank of the New 
Sugar Mill, pointed out that no attempt 
had been made to prove that any dis- 
charge from their (the Deshi) factory,, 
was noxiom. 

The concisions are clear : firstly that 
if examination oi tiio wafers of the river 
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below the New Sugar Mill showed no 
contamination, the Doahi Factory, which 
is rather higher upstream, was not a 
culprit any more than the new Sugar 
Mill. Secondly that in law it is not 
admissible for a tribunal to assume the 
attitude that, even if a nuisance is 
proved but not as against any particular 
party complained of as causing it, an 
3 rder prohibiting such nuisance can be 
issued against all x^arties against whom 
3omplaints are made. To illustrate this 
principle in this case : even if it had been 
ihown (which, incidentally on the evi* 
lence does not appear to have been the 
jase) that a nuisance existed due to 
iontamination of the water of the river 
^y what was a noxious effluent from the 
3ugar Mills, it would be necessary to prove 
mbstantially, before an order could be 
made against either or both of the Mills, 
ihat the effluent from either or both was 
loxious. Unless this is done it is obvious 
ihat a totally illegal and unjust order 
might be made against one or other of 
the Mills which may have done abso- 
lutely nothing wrong. 

It need hardly be said that it must be 
recognized by every one that it is of the 
utmost importance that sources of public 
water supply must be maintained pure 
ind free from pollution by industrial 
factories ; but such pollution must be 
3onvinoingly proved against a wrongdoer 
before any order can be passed against 
him. 

There is no evidence which Mill con- 
taminated the water and the evidence of 
contamination by effluent from Sugar 
Factories at all was in my opinion not 
supported by any adequate testimony. 
(The judgment then examined the evi- 
dence and continued). The Civil Sur- 
geon and the Chemist think pollution 
of the river (if there is any deter- 
ioration) is due to vegetable growth, 
little flow at certain seasons and other 
incidental causes. Whilst, as I have 
occasion to repeat, it is most im- 
portant to preserve sources of water 
supply pure, it is necessary, if charges of 
pollution are to be successfully prosecuted 
against parties alleged to be contaminat- 
ing such sources, that convincing proof 
of such pollution be brought home to 
their doors. 

This has certainly not been done here ; 
the complaints and evidence in support 
thereof do not even purport to ^do so 
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against either Mill individually, nor in 
my opinion on the evidence do they in 
fact do so against either or both. 

Bub there is nothing to prevent further 
steps being taken but the evidence 
should be properly prepared ; samples of 
the effluents actually flowing from any 
industrial concern suspected of con- 
taminating the river should be taken and 
analyzed and, if it then be found that 
these samples contain matter which 
(taking into perspective the volume of 
the effluent and the volume of the river) 
would be deleterious to the water of the 
river when utilized for domestic purposes, 
the case is clear. 

But the matter is, it must be em- 
phasized, one which calls for scientific 
enquiry and cannot bo decided merely 
because a number of persons, in April or 
May when the river is very low and 
hardly flowing, think that the stagnation 
and impurity of the water, an outbreskk 
of illness or the loss of some oattle may 
be due to the i)r 0 sence near of two sugar 
mills. 

I ’have no hesitation in coming to the 
conclusion that the orders must in both 
these cases he quashed firstly because it 
is not competent to make orders of the 
kind made against two larties simply 
because it is thought that either (or per- 
haps both) may be in fault : and secondly 
because the scientific evidence (which h 
all that matters in these cases) in my 
view is at present overwhelmingly in 
favour of the applicants. 

MulUck, J . — I agree. 

Order quashed. 
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DaWSON-MILLER, 0. J., AND FCSTER, J 

Mt, Bazia Begum — Defendant — Appel- 
lant. 

V. 

Muhammad Daiid — Plaintiff — Res- 
pondent. 

Letters Patent Appeal No. 2 of 1926, 
Decided on 28th June 1926, from the 
judgment of Ross, J., D/- 9bh December 
1925. 

Transfer of Property Act, S, 107 — English doc- 
trine that tenant, unless put In possession cannot 
sue for Infringement of rights hosed on actual 
possession, applies to Indian leases for a term of 
years---In India lessee or suh-lessee can me for 
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damagen for being kept out of possesbion — Land- 
lord nnd tenant — Tenants rights. 

In India mnder 8. 107 a lease can be created by 
the mere registration of the deed, without deli' 
very of possessien, and therefore a lessee or sub- 
lessee can maintain an action against .the lessor 
fof mesne profits as damages for keeping the 
lessee out of possession. 

The English Common Law doetrine that a lessee 
is not r^garded a tenant for certain purposes un- 
less he is actually put in possession of -the de- 
mised property, and so he cannot, unless he is so 
put in possession, maintain any action for an irf- 
fringement uf his rights based upon actual 
possession applies only 'to leases for a term of 
years, [P 511 C 1 & 2] 

Dawson* Miller, C. J. — This is an ap- 
peal under the Letters Patent from a 
decision of Mr. Justice Ross overruling 
the decision of the District Judge of 
Muzaffarpur and remanding the case to 
the trial Court to ascertain the amount 
of mesne profits due to the plaintiff from 
the surviving defendant in the suit. The 
qaestion for determination in the appeal 
is vyhether the plaintiff who obtained a 
lease of certain property but was not put 
in possession by his lessor can maintain 
a suit against the defendant for mesne 
profits by way of damages for keeping him 
out of possession of the property. Learned 
counsel for the appellant, the surviving 
defendant in the suit, contends that the 
demise without possession merely gave 
the lessee a right of entry or, as it is 
known in English Law, an infceresso ter- 
mini, which is not sufficient to found a 
suit in trespass which, he contends, is the 
cause of action in this case. 

The circumstances under which this 
litigation arises are as follows : Mouza 
Kothia Hussain situate in theCharaparan 
district of this Province formed part of 
the estate of the late Saiyid Hussain Ali 
Khan, otherwise known as Saiyid Mu- 
hammad Nawab, a well-to-do Muham- 
madan whodied'in March 1914, leaving a 
daughter, Mt. Razia Begum, by a deceased 
wife and a widow, Mt. Azizunnissa alias 
Bibi Bakridan. Before his death he had 
expressed his intention of granting a 
tnukarrari lease of the said village to his 
wife*, Bibi Bakridan, by way of mainten- 
ance and in lieu of her dower-debt. A 
deed was drafted and approved by him ; 
but before it could be executed he died 
and his property devolved upon his 
daughter Mt. Bazia Begum as his heir 
under the 8hia Law. About a month 
after his death in April 1914, Mt. Razia 
Begum iu pursuance of her late father's 


wish executed a mukarrari patta of 
Mouza Kothia Hussain in favour of her 
stop mother for her life at a nominal 
rental of one rupee per annum ‘and took 
from her a kabuliyat, Bibi Bakridan's 
name was subsequently recorded in the 
Revisional Survey Record of Rights as 
mukarraridar of the village and she ap- 
pointed an agent, one Babujan, to collect 
the rents on her behalf. 

Disputes arose between them and early 
in 1917 she sued Babujan for an account 
but failed on the ground that she had 
never in fact acquired possession over the 
property which had remained in the pos- 
session of her step-daughter Razia Be- 
gum. It appears that Razia Begum re- 
fused to give up possession to her step- 
mother on the ground that the latter had 
not remained chaste after her husband’s 
death. The execution of the mukarrarr 
lease is not disputed by Razia Begum and* 
it contains no condition as to defeasance 
in the event of the lessee ceasing to re-^ 
main chaste. Bibi Bakridan finding her 
attempts to get possession unsuccessful 
executed a sub-lease of her life-interest 
in the mouza in favour of the plaintiff, 
Shaikh Muhammad Daud, dated the 25th 
July 1917, reserving an annual rent of 
Rs. 875, By this document the right to 
the arrears of rent for the three preced- 
ing years was also transferred. The 
plaintiff on attempting to take possession* 
and collect the rents was opposed by Mt.. 
Razia Begum and proceedings were in- 
stituted under S. 145 of the Criminal P.. 
C.| in which the possession of Razia Be- 
gum was upheld. The plaintiff accord- 
ingly instituted the suit out of which- 
this appeal arises on the Ist February 
1921, impleading Mt. Razia Begum as 
principal defendant and Bibi Bakridan 
as the defendant, second party. In his 
plaint he prayed for (l) a declaration of 
his title and the title of his lessor to the 

f property in suit and possession thereof, 
2) mesne profits for the three years 
preceding the suit and * until recovery 
of possession, and, (S) costs a^d interest. 

Bibi Bakridan by her written statement 
admitted the plaintiff’s 'claim but repu- 
diated liability for his failure to get pos- 
session. Mt. Razia Begum contested the 
suit. She admitted that she executed 
the muka -rari patta of April 1914, in 
favour of Bibi Bakridan but denied that 
the latter ever got possession, although 
she made several attempts to do so. She 



510 Patnai Mt. Razia Begum v. Md. Daud (Dawson-Miller, C. J.) 1926 


alleged fchafc the pafcfca of July 1917, 
granted by Bibi Bakridan to the plaintiff 
was fraudulent, collusive and nominal, 
and pleaded that as her stepmother 
shortly after her father’s death turned 
immoral which she came to know after 
the execution of the mukarrari. “ She 
did not allow it to take effect” and did 
not put her lessee in possession but had 
herself remained in possession ever 
since her father’s death. She does not 
plead that there was any condition 
attached to the grant rendering it 
defeasible in the event of the lessee’s 
unohastity. 

The Subordinate Judge at the trial 
found that neither the plaintiff nor Bibi 
Bakridan ever f.^ot possession over the 
mouza in spite of their efforts to do so, 
and that Mt. Razia Begum had all along 
been in possession, and from this ho de- 
duces that the mukaryari patta was not 
given effect to lie did not determine 
whether the aspersions against the 
cliaracter of Bibi Bakridan wore true or 
not, considering it immaterial as the 
mukarrari was an unconditional grant. 
?Ie based his decision on the ground that 
the plaintiff’s lessor had nob acquired a 
perfect title as the mukarrari was not 
given effect to, Mxaotly what he means 
by this expression he does not explain. 
He also thought that the plaintiff’s lease 
was of a speculative nature and, there- 
fore, gave the transferee no right to re- 
tain possession. In support of this con- 
clusion he cites the ease of Kalidas Mnl- 
lick V. Kanhaya Lai Pandit (l), which 
does not appear to support the proposi- 
tion. He also thought that the rnukar- 
rari lease was more in the nature of a 
gift than a lease, as a nominal rental only 
was reserved and without possession it 
was not perfected. 

On appeal the District Judge agreed 
with tlie finding of the trial Court that 
possession never passed to the plaintiff or 
lais lessor. He further held, with regard 
uo the mukarrari patta of 1014, that 
there was a separate oral agreement con- 
stituting a condition precedent to the 
attaching of an obligation under the con- 
tract. ^Vhat the exact terms of the oral 
agreement were he does not very clearly 
specify, but it may be gathered from the 
context that what he meant was an oral 
agreement amounting to a condition 
U CalTi^^^ LA. ^“4 sin *578 

(P.C.), 


which would have the effect of div’esting 
the property if the lessee afterwards be- 
came unchaste, for, he adds : 

The doourneijt itself does not make any condi- 
tion about Bakridan’s future conduct; but such a 
condition is usual, and Razia has given evidence 
that her father included such a condition in his 
instructions to her. Bakridan herself was not 
put in the witness-box. The karpardaz of Razia 
(Witness No. S for the defendant) has corrobo- 
ated the aspersions cast by Razia on Bakridan’s 
character. 

The learned District Judge appears to 
have had no very clear conception of the 
difference between a condition precedent 
which would prevent the instrument 
from taking effect and a condition which 
would operate as a defeasance after the 
interest had vested. The result of his 
judgment is summed up finally in the 
following words at the end : 

it appears that effect was never given to the 
mukarrari patta, and that Muhammad Daud has 
come into the affair merely as a speculator. I 
agree with the Subordinate Judge’s finding that 
the plaintiff failed to establish his title to or plu- 
vious possession of the disputed village. 

The plaintiff preferred a second appeal 
to the High Court wdiich was heard by 
Ross, d. The learned Judge pointed out 
that tlie oral agreement referred to by 
the lower appellate Court was not 
pleaded in the written statement by 
either defendant and that it was not open 
to the learned District Judge to find that 
there was any such oral agreement. In 
any view he considered that the oral 
agreement which the lower appellate 
Court found to have been proved did not 
amount to a condition precedent to the 
attaching of an obligation under the con- 
tract within the meaning of the third 
proviso to S. 92 of the Evidence Act, and 
if there was any oral agreement, it 
amounted to a condition that the estate 
vested in the lessee should divest on her 
becoming unchaste, and evidence of such 
an oral agreement was not permissible, 
being in conflict with the written con- 
tract which was an unconditional grant 
for life. 

In my opinion Ross, J., took the correct 
view upon this part of the case. He was 
also of opinion that the suit could not 
fail on the ground that the plaintiff’s 
lease was speculative. Here, again, I 
entirely agree with the learned Judge’s 
view. There was nothing to show that 
the lease was not a genuine transaction 
and a substantial rent was reserved. Kqr 
did the fact that the lessor was out of 
possession prevent her from transferring 
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her right to her lessee. The learced 
Judge further held that the finding that 
the mukairari lease was not given eft'eot 
to, if it had any meaning at all, must 
mean that neither party considered it 
binding, but such a view was contrary to 
all the facts of the case as it had been 
found that Bibi Bakridan did her best to 
obtain possession and to make the instru- 
ment effective. Pending the appeal to 
Mr. Justice Ross and before it came on 
for hearing, Bibi Bakridan died and the 
plaintiff’s term expired. He was, there- 
fore, no longer entitled to possession. 
The learned Judge, however, held that 
this did not prevent the plaintiff from 
recovery of damages by way ‘of mesne 
profits from the first defendant, Mt. Razia 
Begum, for wrongfully keeping the plain- 
tiff out of possession. He accordingly 
allowed the appeal upon that part of the 
claim, set aside the decree of the District 
Judge and remanded the case to the trial. 
Court to ascertain the amount of mesno 
profits due from the lat February 1918 
to the death of the defendant second 
party. 

From that decision the defendant first 
party has preferred the present appeal 
under the Letters Patent. The only 
question argued before us is that the suit 
is not maintainable, being confined, since 
the death of Bibi Bakridan, to a claim 
for damages for keeping the plaintiff out 
of possession of the demised lands. This 
argument is based upon the English Com- 
mon Law doctrine that a demise of land 
without delivery of possession passes only 
a right of entry, or an interest in the 
term, known as an interesse termini, and 
such an interest is not sufficient to entitle 
the lessee bo maintain an action in tres- 
pass, since actions of this nature are 
founded on the actual possession of the 
plaintiff’ which is interfered with by the 
trespasser. I had some doubt whether it 
was open to the appellant to raise the 
question at this stage, as the plea is nob 
specifically taken in the written state- 
ment and was not argued in the Courts 
below ; but as it was alleged that the 
mukarrari was not acted on and as all 
the facts necessary to determine the 
point are before us, I propose to deal 
with the legal argument. 

The Common Law doctrine, so far as I 
am aware, applies only to a lease for a 
berm of years and is based upon the law 
relating to English leases of this nature 


which, for some purposes, regards the 
lessee before actual entry as not being a 
tenant. He has, however, a right of 
entry, a vested interest, which is assign- 
able and which, if he dies, passes to his 
representatives. He may maintain an 
action against third parties for injury to 
the property, Oillard v. Cheshire Lines 
Committee (2). He may sue his lessor for 
not putting him in possession, Coe v. 
Clay (3). Wallis v. Hands (4), and he 
may sue in ejectment: Doe v. Day (5). In 
fact, it would appear that ho has a re- 
medy f3r any infringement of his rights 
except such rights as arise out of actual 
])osse9sion. But in any event the present 
claim is hardly one in the nature of an 
action for trespass. It is one for damagosi 
against the appellant for keeping the! 
plaintiff out of possession. The plaintiff’s 
lessor could undoubtedly have sued the 
appellant for damages for failing to put 
her in ' possession. The plaintiff by the 
sub -lease took an interest in the whole 
term which is equivalent to an assign- 
ment and could, therefore, in my opinion, 
maintain an action against tlia appellant 
for damages for failing to put him in 
possession. Moreover, 1 doubt whether 
the English doctrine would apply to a 
case like the ])resent whore the lease is 
nob one for a term of years. It is rather 
in the nature of a freehold lease: see 
Ecclesiastical Commissioners v. Treemer 
( 0 ). 

But, whether the view just expressed 
he right or not, 1 do not consider that 
the Common Ijiiw doctrine in England 
which is founded on the view that before 
actual entry by the lessee he is to be 
regarded for some purposes as nob a ten- 
ant, livery of seisin being necessary tc 
complete his title, can be applied tc 
leases in this country which are governed 
by the Transfer of Property Act. Under 
that Act, as pointed out by Das, J., in 
Midnapour Zemindar y Co. Ltd. t. Bam 
Kanai Singh Deo (7) certain leases in- 
cluding those reserving a yearly rent 
which includes the present case, can be 

(2) [1884] 82 W.R. 948. 

(8) [1829] 5 Bing. 440=7 L.J. C.P. 162=180 
E.R. 1131: --^8 Moo. & P. 67. 

(4) [1893] 2 Ch. 76=62 L.J. Ch. 586=68 L.T. 
428=41 W.R. 471. 

(5) [1842] 2 Q.B. 147=12 L.J. Q.B. 86=114 
E.R. 68=2a& D. 757. 

(6) [1893] 1 Ch. 166=62 L.J. Ch. 119=68 L.T. 
11=41 W.R, 166. 

(7) A J.R. 1926 Pat. 130=6 Pat. 80, 
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made only by a registered instrument 
whilst all other leases of immovable 
property may be made either by a regis- 
tered instrument, or by oral agreement 
accompanied by delivery of possession. 
Under this Act delivery of possession is 
essential to the vesting of the interest 
only where the lease is made by oral 
agreement, and a lease by oral agreement 
cannot be made where a yearly rent is 
reserved. Delivery of possession was, 
therefore, not necessary for the vesting of 
the interest in the lessee in the present 
case, and I can see no reason why we 
should apply a .doctrine applicable to 
certain kinds of English leases to those 
governed in this country, not by the 
English Common Law, but by the Trans- 
fer of Property Act. In my opinion this 
appeal fails and should be dismissed with 
costs. 

Foster, J — I agree. 

Appeal dismissed. 
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Boss AND Macpherson, JJ. 

Dinanath iSai -Defendant — Appellant. 

V, 

Rama Rai — Plaintiflf — Eespondent. 

Appeal No. 12 of 1921, Decided on 
29th June 1926, from the appellate 
decree of Sub.?J. Saran 1-10-1923. 

(а) Evidence Act, S. 6G, Proviso— Redemption 
suit — Mortgagee denying esistence of mortgage 
deed — Notice Is not necessary. 

Where in a suit for redemption the defendant 
mortgagee denied that there was or ever had 
been a mortgage deed at all [P 512, C 2] 

Held : that it was not necessary for the 
plaintiff to give notice to the defendant to pro- 
duc ) the original to entitle plaintiff to give 
secondary evidence. 6 Cal, 720 (P. C.) and 14 
Cal 486 (P. C.h Dtst. [P 613. 0 1] 

(б) Transfer of Property Act, S. 60 — Tender of 
mortgage money Is not condition precedent to 
suit for redemption, — T, P, Act, S. 83. 

Section 60 only defines the right to redeem and 
does not lay down that tender of the mortgage 
money is a condition precedent to the institu* 
tion of a suit for redemption, 43 All, 638 (F. B,), 
Bel, on, [P 513. 0 1] 

(e) Adverse possession— Mortgagee cannot 

acquire, 

A mortgagee oanuot acquire a title by adverse 
possession against bis mortgagor. 

SarAhhu Saran — for Appellant. 

Hareshwur Prasad Sin/ia~for Eespon- 
dent. 

Rom, J — This was a suit for redemp- 
tion of some land wbioh had been 
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mortgaged by the grandfather of the 
plaintiff to the grandfather of the 
defendant in 1891. The defence was 
that the land was the ancestral kasht 
land of the Defendant and that he was 
in possession as zerpeshgidar. He^ 
denied that there had been any peshgi 
money or that he had ever been in pos- 
session by virtue of any zer peshgi deed^ 
The suit was decreed by the Subordinate 
Judge on appeal. 

Three points have been taken in se- 
cond appeal. In the first place it is 
contended that the trial Court erred in 
admitting in evidence a certified copy of 
the mortgage bond, on the ground that 
no notice had been given to the defen- 
dant to produce the original as 'required 
by S. 66 of the Evidence Act. I doubt 
whether this point is open in second 
appeal as there is no reference to it in- 
the judgment of the lower appellate 
Court. But in any case there is a 
proviso to S. 66 that no notice shall be 
required in any case in which the Court 
thinks fit to dispense with it ; and in 
the present case it must be taken that 
the Court dispensed with the notice for 
the sufficient reason that the defendant 
denied that there was or ever had been 
a mortgage deed at all. In view of the 
pleadings it was idle for the plaintiff to 
give notice to the defendant to 
produce a document the existence of 
which he denied. 

The learned advocate for the appeU 
lant referred to the decision in Mating! 
Po Ni Y, M a Shwe Kyi (l) which to 
some extent supports his contention. 
But that decision, so far as the present 
point is concerned, seems to be based on 
a decision of the Judicial Commissioner 
which is not an authority for this. Court. 
Two decisions of the Judicial Committee 
were also quoted [Bhubaneshtvari Debi 
V. Harisaran Sarma Moitra (2) and 
Krishna Kishori Chaodhrani v. Kishori' 
lal Roy (3),] in which secondary evidence 
was rejected where the parties failed to 
account for the nonproduction of the 
original. But these decisions are not 
in point. The only question is, whether 
this was a proper case for the Court to 
dispense with notice. In my opinion 

(1) A. I.R. 1926 Bang. 7=2.Rang. 397. 

(2) [1881] 6 Oal. 720=8 C. L. R. 337 (P. 0.). 

(8) [1887] 14 Cal. 486=14 1. A. 71=:5 Eton 18 

(P. 0.). * . . 
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in view of the pleadings, notice was 
altogether unnecessary and was properly 
dispensed* with. 

The second contention was that as the 
mortgage was redeemable at the end of 
Jeth each year "and, according to the 
plaintiff's case, tender was made in 
Baisakh, the tender was not valid and, 
therefore, in the absence of valid tender 
no suit for redemption would lie. 
The learned advocate for the appellant 
relied on the decision in Mahomed Aii 
V. Baldeo Pande (4) which does support 
that propostion. But that decision has 
been clearly overruled by the h^ull Bench 
of the Allahabad High Court in Baghu^ 
nandan Bai v, Baghunandan ^iPande i5), 
where that case among others is referred 
to and it is pointed out that S. 60 of 
the Transfer of Property Act only 
defines the right to redeem and does not 
lay down that tender of the mortgage 
mt)n6y is a condition precedent to the 
institution of a suit for redemption. I 
fail to see how tender can be necessary 
before a suit can be instituted which is 
itself necessary in order that the amount 
payble by the plaintiff for redemption 
may itself be ascertained. 

The third point taken was that as the 
defendant was recorded as kashtkar in 
the record*of-rights, and in the batwara 
proceedings to the knowledge of the 
plaintiff’s ancestor, he must bo taken to 
have acquired title by adverse possession. 
This argument that a mortgagee can 
acquire a title by adverse possession 
against his mortgagor luns counter to 
the elementary principle governing 
mortgages. 

The appeal must be dismissed with 
costs. 

Macpherson, J.— I agree. 

^ Appeal dismissed. 

14) [1916] 38 All. 148—34 I. C. 183=14 A. 

Xi* J . do* 

(5) [1921] 43 All. 038=61 I. C. 812=19 A. L. 

J. 673 (P. B.), 
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Kulwant Sahay, j. 

Jagat Narain Singh and others — Ap" 
pellants. 

v. 

Tulsi Chamar and anothei — Respon- 
dents. 

Appeal No. 1142 of 1923, Decided on 
17th June 1926, from the appellate 
decree of Sub-J., Mongbyr, D/- 30th June 
1923 . 


Lai^lord and tenant--2ient--Tenant disposses- 
sed of a p^tionr— Right to claim possession barred 
by lapse of Hme--Tenant can still withhold entire 
rent, 

A landlord is bound to keep his tenant in 
peaceful enjoyment and possession of the hold- 
ing. If he disturbs the possession of the tenant 
lie is not entitled to recover rent from the 
tenant. The tenant s claim for recovery of 
possession may be barred by lapse of time, but 
ho can still compel the landlord to 'restore pos- 
session of the holding or the portion thereof 
from which he has been dispossessed by the 
landlord by withholding payment of rent for 
the entire area. [p^ 5 ^ 4 ^ 

Bam Prasad for Jagannath Prasad — 
for Appellants. 

Murari Prasad — for Respondents. 

Judgment. — This is an appeal by 
the plaintifls and it arises out of a suit 
for apportionment of rent and for recov- 
ery of arrears of rent for the years 
1325 to the 12 annas kist of 1328. The 
original holding of defendants consisted 
of 2 bighas 11 kathas and 1 dhur with 
a rental of Rs. 13-3-6. The plaintiffs’ 
case was that out of this area the 
tenant-defendants surrendered 8 kathas 
in favour of the plaintiffs, anil they 
remained in possession of the remainder. 
The plaintiffs, therefore, alleged that 
they were entitled to recover Rs. 
11-7-7J with cesses as the rent for the 
land now held by’the tenant-defendants. 
They accordingly brought the present 
suit for apportionment of rent and 
for recovery of arrears. 

The defence of the tenant-defendants 
was that there was no surrender but 
forcible dispossession by the plaintiffs as 
regards 8 kathas out of the holding, 
and they pleaded that so long as the 
dispossession lasted there was a suspen- 
sion of the entire rent and the plaintiffs 
were not entitled to recover any rent 
so long as they kept the defendants out 
of possession of the eight kathas. 

The learned Munsif held that the 
story of surrender had not been proved 
and that the defendants’ story of forci- 
ble dispossession had also not been 
proved. The plaintiffs were, however, 
admittedly in possession of eight kathas 
and the tenants continued in possession 
of the remaining area. The Munsif was 
of opinion that it would be highly un- 
fair and inequitable to hold that the 
tenants should possess the remaining 
land and enjoy the usufructs thereof 
and still withhold the rent therefor. He 
accordingly njade a decree apportioning 
the rent and making a decree for the 
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years in suit. On appeal the learned 
Subordinate Judge has set aside the 
decree of the Munsif and ha? held that 
so long as the dispossession lasts the 
plaintiffs are nob entitled to recover any 
rent. He has accordingly dismissed the 
suit. The plaintiffs appeal against this 
decision. 

A number of rulings were cited on 
behalf of the defendants-respondents to 
the effect that when there is a dispos- 
session by the landlord either of the 
whole or of a portion of the holding, 
the tenant was entitled to withhold the 
entire rent so long as possession was not 
restored to the tenant. The proposition 
of law is not disputed on behalf of the 
appellants ; but it is contended that 
under the facts of the present case the 
defendants are not entitled to with- 
hold tho entire rent ? The contention 
is that the dispossession, according to 
tho finding of tho Munsif, took place in 
1915, and therefore a claim for posses- 
sion by the tenant-defendants would bo 
l>arred by two years’ limitation under 
Soh. Ill of the Bengal Tenancy Act and 
the plaintiffs cannot, therefore, bo com- 
pelled to restore possession of tho eight 
kabhas inasmuch as they liave acquired 
an indefeasible title by lapse of time. The 
appellants contend that the holding of 
the defendants must therefore be taken 
to consist of the area now in their pos- 
soJsicn and a fair rent ought to bo 
sotblod therefor. 

There is some force in this contention 
and it does appear inequitable as obser- 
ved by the Munsif, that the tenant 
should take no stops to recover posses- 
sion of the portion of tiie holding from 
which he has been dispossessed, should 
retain pDSsession of tho remainder of the 
holding, and yet should withhold the 
entire rent. The policy of the law, 
however, seems to be that a landlord 
is bound to keep his tenant in peaceful 
enjoyment and possession of the holding. 
If he disturbs the possession of the tenant 
he is not entitled to recover rent from 
the tenant. Tho tenant's claim for 
recovery of possession may be barred by 
lapse of time, but he can still compel 
the landlord to restore possession of the 
holding or the portion thereof from 
which he has been dispossessed by the 
landlord by withholding payment of rent 
for the entire area. 

It is not necessary to re^er to'the re- 


ported 'cases where it has been held that 
a tenant is entitled to withhold payment 
of entire rent if he is dispossessed by the 
landlord from the whole or a portion of 
the holding ; this proposition is admitted 
on behalf of the appellants, and the only 
circumstance relied upon by them, viz., 
the fact of the tenants’ claim to recover 
possession bei ng barred by limitation is 
not sufficient to entitle the plaintiffs- 
laodlords to re cover any portion of the 
rent. In my opinion, the decision of 
the learned S ubordinate Judge is correct 
and must be a fifirmed. 

The appsal is dismissed with cests. 

Appeal dismissed. 
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DaWSON-MELLER, 0. J., AND FOSTER, J. 

Jawahir Lal — Defendant — Appellant, 
v. 

' Fateh Mahton and others — Plaintiffs — 
Respondents. 

Second Appeals Nos. 547 to 550 of 
1923, Decided on 4bh June 1926, from a 
decree of the Disb.-J., Gaya, D/- 2Dd 
February 1923. 

Civil P, C. , O. 41, P. 23 — Rule applies if 
whole suit is remanded — When remand Is on a 
portion of suit It Is not under R. 23, and no (up- 
peal lies. 

Rule 23, applies only to oases whore the whole 
suit has beea deteroiined upon a preliminary 
point, and not to cases where a port iou only of 
the suit has been so decided and reversed on 
appeal. 

Where, therefore, a case is remanded not for 
tho whole claim but only as to a portion, the 
remand is not one under R. 23, and is not 
appealable. [P. 615, 0. 2] 

W, H. Akbari — for Appellant. 

5. 0. Midlick, S. Dxijal and S, 
Bose — for Respondents. 

Dawson-Miller, C. J . — In these cases 
the landlord sued for rent against vari- 
ous tenants. Four suits in all were 
brought with which we are concerned in 
these appeals. The suits were brought 
for recovery of arrears of rent for the 
years 1325 to 1328 P. inclusive. With 
regard to the year 1328 F. the defence 
was that for that year proceedings had 
taken place under Ss. 69 and 70 of the 
Bengal Tenancy Act and the landlord’s 
share had been ascertained. With re- 
gard to the years 1325 to 1327 the dis- 
pute was. as to the amount of the crop 
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grown in fchose years, the rent being 
bhaoli r^nt recoverable under the batai 
system ; but it appears, according to the 
findings of both the Mansif and the 
District Judge on appeal that there had 
Ibeen an appraisement with the consent 
of tho pirties for the years 1325 to 1327 
as to the amount of the crop grown in 
those years. 

These appeUs arise out of two suits 
numbered 76 and 77 of 1922. There 
was an appeal in each Of these suits to 
the District Judge by the landlord and 
there was also an appeal in each of the 
suits by the tenants or some of them. 
The landlord's appeals succeeded and the 
tenants’ appeals failed, and the result is 
that we have before us to-day four ap- 
peals arising out of the two suits in each 
of which the same tenant is the appellant. 
In Appeals Nos. 547 and 549, which relate 
<jnly to the year 1328, the only question 
is whether the proceedings under wSs. 69 
and 70 of the-Bangal Tenancy Act were 
regular and determined the amount of 
the tenants’ liability for that year. The 
Munsif found that those proceedings were 
regular and decreed the suit upon that 
basis in so far as that year was con- 
cerned. That, however, was only one of 
the years for which rent was claimed in 
the suit, 

Ou appeal the District Judge overruled 
t*liat decision of the Munsif as to the 
year 1328 finding that the proceedings 
which purported to have been taken 
under S. 70 of the Bengal Tenancy Act 
were irregular and ultra vires and not 
binding upon the landlord. He accord- 
ingly allowed the appeal to that extent 
and directed that the case should bo 
remanded to the Munsif to ascertain the 
amount of the produce in the year 1328, 
A preliminary point has been taken 
in regard to these two appeals that this 
being an order of remand only no appeal 
lies from such an order. The appellant, 
on the other hand, contends that tho 
order of remand was really one made 
under O. 41, R. 23 of tmb Code of Civil 
Procedure, the point upon which tho 
learned Munsif had decided the case 
being really a preliminary point, the 
decision of which made it necessary for 
him to enter into any of the other ques- 
tion raised in the suit with regard to 
that particular year. In this respect I 
think that he is right, but at the same 
time as the remand was not made with 


regard to the whole of the suit, but only 
with regard to a portion of it, that is to 
say, with regard to the rent of one only 
out of four years’ rent which was claimed, 
it does not appear to me to come within 
the provisions of O. 41, R. 23. 

The rule provides that 

where the Court from whose decree au appeal 
is preferred has disposed of the suit upon a preli- 
minary point, and the docre3 is reversed in ap- 
peal, the appellate Court may, if it thinks fit, 
by order remtnd the case, and may further 
direct what is^ue or issues shall be tried in the 
case so remanded 

and so on. It has been held .in the 
High Courts of Allahabad and Madras, 
and I think rightly, that this rule applies 
only to cases where the whole suit has 
been determined upon a preliminary 
point, and not to cases where a portion 
only of the suit has been so decided and 
reversed on appeal. I think further that 
there is wisdom in the rule which pre- 
vents appeals from orders of remand 
when they do not affect the whole case ; 
for an appeal is always allowable 
after the questions for the determination 
of which the case was remanded have in 
fact been determined. Then, when the 
case comes up again on appeal after that 
the whole question can be gone into in 
that^appeal, but it is certainly undesir- 
able that cises should be heard on appeal 
piecemeal, and that every order of re- 
mand which is made should be subject to 
appeal to a higher tribunal, when after 
the matters to be decided on remand 
have been decided the whole case may 
then come on appeal to the higher tribu- 
nal. I consider therefore that in so far 
as Second Appeals Nos. 547 and 549 are 
concerned, they must be dismissed on 
the ground that no appeal lies at this 
stage. 

With regard to the other appeals 
Nos. 548 and 550, they relate to the rent 
of the previous years. The Munsif who 
tried the case, and the District Judge 
who affirmed his decision on appeal, have 
both accepted the evidence ot the plain- 
tiff as to the actual outturn during the 
years in question and have rejected the 
evidence of the defendant and have 
passed a decree based upon the plaintiff’s 
evidence. The only questions urged be- 
fore us are that, although it was alleged 
in the plaint that the system was the 
batai system, the evidence in the case 
produced b,y the landlord is based upon 
an appraisement made between the land- 
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lord and the tenants during the years 
in question ; and as the defendants had 
pleaded in their written statement that 
no custom of appraisement existed the 
Court ought to have decided whether 
such a custom existed or not. It is not 
accurate to say that the plaintiff in his 
plaint relied upon any custom of appraise- 
ment but what he said was 

that tho systom of batai is prevalent in ree- 
pcct of the bhaoli produce of the said takhta and 
apprainemeDt is made with the consent of the 
landlord and the tenants, the landlord’s share 
being the half of the produce. 

It is quite obvious that what is alleged 
there is not a custom of appraisement. 
What is alleged is that the system is 
batai, but where the landlord and the 
tenants consent then appraisement is 
made. It is quite obvious that anything 
can be done by consent between the 
parties, and there is no suggestion in the 
plaint that a custom of appraisement 
exists. It was unnecessary therefore for 
the Courts to enter into the question 
whether any custom of appraisement ex- 
isted in this case. The evidence given 
on behalf of the plaintiff shows that in 
fact an appraisement was made during 
the years in question and it was upon 
that basis that the Court assessed the 
value of the rent payable to the pjain- 
tiff*. The appellant has contended that 
evidence ought to have been given nob 
merely of the appraisement made in the 
years in suit but of the value of the 
crops or the actual outturn of the crops 
during the previous years. It seems to 
me that the best evidence possible as to 
the value of the crop during the years in 
suit was the evidence of actual appraise- 
ment made at the particular time for 
which the rents are claimed. This part 
of the appeal also fails. 

In the result these appeals are in each 
case dismissed with costs. 

Foster, J. — I agree. 

Appeals dismissed, 
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Das and Adami, JJ, 

D. Jageshar //laand anothei — Plaintiff’s 
— Appellants. 

V. 

Mahtap Singh and othejs — Defendants 
— Respondents. 

Appeal No. 999 of 1923, Decided on 
7th May 1926, from the appellate decree 
of theSub-J., MuzafParpur, D/- 30bh May 
1923. 


Mahtap Singh 1926 

Ctvll P. C., S, 151 and 0, 41, B. 23 — Remand 
on the ground that suit was not properly tried — 
No appeal lies where remand is under S, 151 and 
not 0. 41, B. 23. 

Where the suit has not been disposed of by the 
Court of first instance upon a preliminary point,, 
and where remand is ordered on the ground tha'fc 
the case was not properly decided by the lower 
Court, it;^ig a remand under the inherent juris- 
diction of the Court and there is no right of 
apxieal. [P. 61G, C. 2] 

L, N, Singh and Baghunandan Prasad 
— for Appellants. 

L. ii. Jha and B, N. Mittei — for Res- 
pondents. 

Das, J . — In my opinion no appeal 
lies. The Court of first instance decided 
all the issues in the case. The matter 
went up in appeal to the learned Sub- 
ordinate Judge. He took the view that 
the case was not properly decided by the 
learned Munsif and he set aside the judg- 
ment and remanded the case for re-trial 
and gave liberty to the parties to adduce 
certain additional evidence. An appeal 
has now been brought to this Court 
against the order of the learned Sub- 
ordinate Judge. 

It is quite clear that the remand was 
not under the provisions of 0. 41, R. 23 
of the Code. The Civil P. C. gives the 
aggrieved party the right to appeal from 
an order of remand under 0. 41, R. 23 bub, 
as I have said, the suit nob having been 
disposed of by the Court of first instanej/B 
upon a preliminary point, the remand 
cannot be regarded as a remand under 
0. 41, R. 23 of the Code. It was obvi- 
ously a remand under the inherent juris- 
diction of the Court, and it follows that 
there is no right of appeal to this Court. 
Tho appellant is, however, not prejudi- 
ced. He will have the right to challenge 
this order when the matter again goes 
before the learned Subordinate Judge 
and if the learned Subordinate Judge 
decides against him and passes a decree 
in accordance with his judgment . he will 
have the right to challenge the order of 
remand in this Court hereafter. 

The appeal ^ dismissed with costs. 

Adami, J. — I agree. 

Appeal dismissed,. 
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Sen, J. 

Rit R^arayan Singh — Accused— Pat i- 
fcioner. 

V. 

Emperor — Opposite Party. 

Criminal Revision No. 322 of 1925, 
Decided on 24th July 1925, from a 
decision of the S. J., Patna D/- 18th 
May 1925. 

Penal Code, S, 193 — WUnes<i withdrawing his 
previous statement In same deposition as being 
Jalse-^No offence is committed, 

A witness should be given a locus penitentiae 
and an opportunity to correct himself, aud if ho 
corrects himself immediately afterwards, or on 
a second thought in the same deposition, a 
prosecution for perjury would not lie. The 
essence of the offence of perjury consists in an 
attempt to mislead and deceive the Court: 
26 Mai. 55, Dlst. [P 517 C 2, P 518 0 1] 

P. P, Lai and Chandeshwar Prasad — 
fpr Petitioner. 

8. N, S'lhay for Govt. Advocate — 
for the Grown. 

Judgment. — The petitioner is a civil 
Court peon and in that capacity effected 
dakhaldehani of a certain plot of land on 
the 21st September 1924, to one Karu 
Gorain, the auction-purohasar of that 
property in execution of a rent-decree. 
Subsequently a criminal case arose as 
between the judgment-debtor in the 
civil case to whom the property be- 
longed and Karu Gorain, and the crop 
of the fields of which delivery of posses- 
sion had been given was cut and removed 
by the judgment-debtor. In this case 
the petitioner was called as a witness 
and he was giving evidence as to the 
delivery of possession which he had 
effected in • September 1924. In the 
Bourse of his deposition ho made a 
statement as follows : 

I sent Ganesh Ohaukidar to call the men 
of Mts. Raj Kuer and Shewnandaa Kuer at the 
field af^ier I had delivered possession of the 
property. 

Soon afterwards, in course of cross- 
-examination he said : — 

My statement just now that I sent Ganesh 
chaukidar to call the men of the Mussamats is 
false. 

On this ground the Deputy Magistrate 
oi Bihar, Mr. Ozair, who tried the case, 
preferred a complaint against the peti- 
tioner under S. 476 of the Criminal P. 0. 
for an offence under St 193 of the Indian 
Penal Code. The learned counsel for 
the petitioner urges that the petitioner 
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as a witness had a right to withdraw a 
statement which he had made in the 
previous part of his deposition when he 
became aware that it was not correct, 
and that on that ground his two conflict- 
ing statements taken together would not 
amount to an offence under S. 193 of the 
Indian Penal Code. I think there is a 
great deal of force in his contention. If 
the second statement had been recorded 
in a slightly different form, that is, if 
instead of the word “ false ” the word 
“ incorrect ” had been recorded, I think 
it would obviously not have come under 
S. 193 of the Indian Penal Code. The 
point of the whole objection is that he 
admitted that his first statement made 
in his deposition was “ false. ” It is 
very difficult to say whether the witness 
• really intended to say that the state- 
ment previously made was “ false " or 
whether his intention was rather to say 
that it was “ incorrect. " When a 
witness is under cross-examination and 
the question is put to him by the cross- 
examining counsel as to whether a state- 
ment previously made by him is false 
or not he may assent to it or dissent 
from it and his ‘ yes ” or “ no " would 
be in due course recorded in a narrative 
form. In these circumstances I have 
very great doubt as to whether this 
would be a fib case for prosecution under 
S. 193, Indian Penal Code. 

Moreover, the principle has been laid 
down in various judicial decisions that a 
witness should be given a locus peni- 
tentiae and an opportunity to correct him- 
self, and if he corrects himself immediately 
afterwards, or on a second thought in the 
same deposition, a prosecution for per- 
jury would nob lie. This proposition is 
supported by rulings in the oases of 
Lachhmi Narain v. Emperor (l) ; Mahara^ 
Prasad v. Emperor (2) and In re Pandu 
Namaji Oavande (3). In the last men- 
tioned case the learned Judge went into 
the principle in some detail and observed 
that 

a deposition must be read as a \ 7 h 0 le and a 
witness must always be given au opportunity of 
correcting any answer given by him, The pre- 
sent case does not, I think, in law substantially 
differ from a case of more frequent occurrence 
where a witness, having made a false statement, 
is cautioned by the trying Judge and is informed 

(Ij [19i3j 16 O. G. 81—19 I. lx 712= 
14 Cr. L. J. 280. 

(2) A. 1. R. 1924 All. 83. 

(3) [1917] 19 Bom. L. R. 61=39 I. C. 320= 
18 Or. L. J. 480. 
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ot various circumstances which seem to esta- 
blish the falsehood of that statement, and the 
witness, after such caution, acknowledges that 
his earlier statement was false and corrects it. 
In such circumstances, speaking within my own 
experience, I have not known any case where any 
Judge has thought it desirable to subject such a 
witness to a prosecution for perjury. And that 
i Judge should refrain from such directions 
icems to mo not unreasonable, when it is re- 
membered that the essence of the offence of 
perjury consists, ns I lake it, in an attempt to 
mislead and deceive the Court. In such a case* 
18 we have have here, it cannot be truly said 
that the opponent left the Court under the lie 
with which he began by attempting to deceive 
it. On the contrary, before Ins deposition was 
fiinisbed, bo withdrew the lie and left the 
Couit under the iinpre'^sion ol the truth. It 
may well be, and in this case, I think, is, the 
fact th.it his motive in thus withdrawing his lie 
was a motive which does him no credit. That, 
however, is not, it sjerns to me, a decisive con- 
sideration upon this question of discretion. 

Tho facts in the present case are much 
more favourable to the accused than the 
facts in the last-mentioned case. Here, 
as I have observed, it does not appear 
clearly that the accused deliberately 
meant to perpetrate a fraud upon public, 
justice He said no doubt that he had sent 
a man to the Mussamats* but soon after- 
wards in cross*examination he said that 
his previous statement was false. The 
mpression, therefore, left in the mind of 
the Court was clearly that he had not sent 
a man to the Mussamats as ho had previ* 
ously deposed. 

It is urged, on the other hand, that 
the case reported as In the matter of 
Palani Falagan (4) should apply to the 
present case and that, therefore, this 
Court should not interfere in tho matter. 
The facts of that case seem to be some- 
what different. In that case a witness 
had given his evidence before a Court ; 
the evidence had been read over to him 
and signed by him, and thereafter he 
was again called to the box and he made 
certain statements in cross-examination. 
It was found .that his statements made 
in the first piece of deposition were in 
conflict with the statements made in 
the second and the question arose as to 
whether it was a proper case for prosecu- 
tion in the circumstances. This case 
appears to have been also referred to in 
a later decision reported Girdhariinal 
V. Emperor (5). The question whether 
conflict of statements made in one and 
the same deposition can bo the subjeot- 

WTl^3r^TMad7’65^ 

(6) [1916] 9 S. L. R. 202-34 I. 0. 656= 
1| Cr. L. J. 240. 


matter of a prosecution under S. 193 
appears to have been the subject-matter 
of conflicting decisions. That question 
does not arise in the present case be- 
cause, as I have observed, it is not at all 
clear from the facts of this case as to 
whether the witness in question had a 
dishonest intention in making the state- 
ments tliat he did and from which ho 
resiled later. That being so, I am of 
opinion that the prosecution against 
tho petitioner should be withdrawn. 

The order of the learned Sessions 
Judge is, therefore, set aside, 

Order set aside. 
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Das and Ross, JJ. 

Jugal Kishore and another — Appel- 
lants. 

V. 

Mt. Sonabati Knmari — Respondent. 

Misc llaneous Appeal No. 260 of 1925,. 
Decided on Gfch July 1926, from an order 
of the Sub-J., Dumka, D/*~ 5th August 
1925. 

Land Tenure — (lhatwall — Prodiice of Imifar- 
llble estate Is not necessarily accretion — No dls- 
Unction between realized and unrealized rents — 
Unrealized rents are liable to attachment in e re- 
cutlon — Hindu Law — Impartible estate. 

The produce of an impartible estate does 
necessarily belong to and form an accretion 
the original property, and there is no distinc- 
tion between realized rout and unrealized rent^ 
In the absence of any intention on the part of 
the late ghatwal to treat the produce of the 
estate as an accretion to the ghatwali estate, 
the unrealized rents are liable in ex*^?ution to 
attachment and sale. [P 519 C 1] 

S. Sink a, C. M, Agarwala and K, l\ 
Sukiil - for Appellants. 

Sultan Ahmed and Nirod Ch. Roy — 
for Respondent. 

Ro88, j. — T his is an appeal against 
an order passed by the Subordinate Judge 
of Dumka striking off an application 
for execution. As the decree is still 
capable of execution there is no merit 
in the appeal against the order striking 
off the execution petition because an- 
other execution petition can be brought ; 
and in this view the appeal must be 
dismissed. The learned counsel for the 
appellant has referred to an order passed 
on the 17th of July dealing with tho 
question of the decree-holder's right ta 
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proceed against rents accruing due in 
the time of the late ghatwal judgment- 
debtor, but unrealized. It is conceded 
by the learned counsel for the respon- 
dent that the question did not properly 
arise for decision, inasmuch as the appli- 
cation for execution was an application 
for attachment of the immovable proper- 
ty and for the appointment of a receiver 
to collect the rents. The decision, there- 
fore, cannot be res judicata. But, as/ the 
matter has been discussed, we think it 
right to express opinion upon the ques- 
tion raised. 

The learned Subordinate Judge said 
that as the ghatwali property, the rents 
of which are in question, is inalienable 
and impartible the unrealized rents of 
the villages formed the corpus of the 
ghatwali property and could not be at- 
tached and alienated. This question has 
been dealt with by this Court in 
Aparna Dehi v. Sree Shiha Prashad 
Singh (l) where, with reference to the 
decision of the Judicial Committee in 
Eani Jagdamba Kumar i v. Wazir 
Narain Singh (2) it was observed that it 
had been held by the Judicial Committee 
that the produce of an impartible estate 
does not necessarily belong to and form 
an accretion to tbe original property. 
It was pointed out in the case now quoted 
that there was no evidence that the late 
Raja treated the produce of the estate 
as an accretion. With regard to the 
distinction which was sought to be drawn 
between realized and unrealized rents, 
it was pointed out that rent which had 
become due was produce of the imparti- 
ble estate, whether the produce had 
actually come into the hands of the 
owner or cot, and that there w’as no 
distinction between realized rent and 
unrealized rent in this respect. This 
decision was followed by the Calcutta 
High Court in Prayag Kumari v. Siva 
Prasad (3). 

Learned counsel for the respondents 
contends that a distinction must be 
drawn between an ordinary impartible 
estate and a ghatwali, because an ordi- 
nary impartible estate is alienable 
whereas a ghatwali is inalienable ; and 
he argues that the rents and profits of a 
ghatwali estate would be subject to 
different incidents. But there is nothin g 

ri) A. T. R. 1924 Patna 461^3 Pat. 867. 

(2) A. I, R. 1923 P. C. 69=2 Pat. 819. 

‘(3) A, I. R, 1926 Cal. 1. 


in the special ghatwali law of inalien- 
ability to affect the question whether 
these unrealized rents are corpus of the 
estate or not. Consequently it would 
appear that the decision of the Subordi- 
nate Judge on this question is erroneous ; 
but this matter only arises incidentally 
in the present appeal because the ques- 
tion discussed by the Subordinate Judge 
did not properly arise on the application 
then made and ought not to have been 
dealt with. 

With these observations the appeal 
is dismissed with costs. 

Das, J. — I agree. 

Appeal dismissed. 
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Bucknill, j. 

Satyadeva Sahay and others — Plain- 
tiffs — Petitioners. 

v. 

Mt. Jhamel Kuer and others — Defen- 
dant:^ — Opposite Party. 

Civil Revision No. 70 of 1925, Decided 
on 4th June 1925, from an order of the 
2nd Munsif, Gaya, D/- 28th January 
1925. 

Civil P. C., 0. 1, R. l~~Renf suit. 

A parson who alleges to be transferee from a 
co*8harer l.imllord, but who ia not recognized us 
such by the plaintiffs-proprietors, oat not be 
joined in a rent suit against the wishes of the 
plaintiffs. [P 520 0 1] 

S. M. Mullick, N. C. Sinha, S. N. Roy, 
Shiveshioar Dayal and B. K. Prasad — 
for Petitioners. 

Jalgohind Prasad Sinha — for Opposite 
Party. 

Bucknill, J. — This is an application 
in civil revisional jurisdiction made 
under simple oiroumsbanoes. 

Some of the applicants are proprietors 
of a certain property and brought a rent 
suit in the Court of the 2nd Munsif, 
Gaya, against the first of tbe opposite 
party for arrears of rent. They im- 
pleaded all the members of the opposite 
party (with the exception of the second 
opposity party) as being co-sbarer land- 
lords, as defendants, purporting to act 
under S. 148A of the Bengal Tenancy 
Act. So far no difficulty had arisen ; 
bub in January last it would seem that 
one Mosaheb Singh applied to the 
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Munsif to be made a oo'defendant ; he 
alleged that the first opposite party had 
sold a portion of the property of which 
he was a holder to one Ohamo Singh 
and that Chamo Singh had sold in his 
turn to this Mosaheb Singh. He, there- 
fore, asked to be made a co defendant 
alleging that he had some sort of interest 
in the suit. To this, however, the appli- 
cants not unnaturally object. They 
state that they had no knowledge of the 
transfer alleged to have been made and 
that he, Mosaheb Singh, had no locus 
standi. However, on the 24th cf January* 
last, the Munsif ordered that Mosaheb 
Singh should bo made a co-defendant. 
It is against this order that this applica- 
tion has now come before this Court. 

It is difficult to understand how it is 
possible for the Munsif to have acceded 
to the application of this Mosaheb Singh 
to be joined as a co-defendant. It is 
quite clear from the case of Qananath 
Satpathy v. Harihar Pandhi (l) 
decided by their Lordships the Chief 
Justice and Mr, Justice Mullick of this 
Court, that, so far as the plaintiff 
is concerned here in this suit, he was 
in no way bound to implead this Mosaheb 
Singh as a co-defendant. If he was not 
bound to implead him as a co-defendant, 
it is quite clear that he is not within 
the meaning of the law a necessary party 
bo these proceedings ; and, if he was not 
a necessary party to the proceedings, it 
^eems to me to have been quite irregular 
for the Munsif to have acceded to his 
request that ho should be made a co- 
defendant. 

It is true that he, Mosaheb Singh, 
states in his counter-affidavit that he 
has gob sorns sorb of interest in the 
holding which was held by the first 
defendant in the suit. He states that 
the origin il holding which was in the 
name of the fir it defendant wai sold in 
1922 to ons Oiamo Singh so far as a 
portion of the holding is concerned and 
that this Chamo Singh came into posses- 
sion of it. He also alleges that some of 
the co-sharer landlords did in fact recog- 
nize the transfer to Chamo Singh as being 
a tenant and thit some rent receipts were 
given. by some of the co-sharer landlords 
to this Chamo Singh. He further sug- 
gests that this portion of the holding of 
the first defendant, which was purchased 

(1) [lOlS] P. H. 0. C. ‘289-48 I. C. 359-6 

Pelt. L. W. 232. 


by Chamo Singh and which subsequently 
passed into his (Mosaheb Singh's) posses- 
sion, came to bo recognized as an entire 
holding. Even supposing all his state- 
ments wore correct, this would not affect 
his locus standi in this suit. The casq 
to which I have referred shows quite 
clearly that none of the facts were ma- 
terial for the necessity for*bhe impleading 
of this Mosaheb Singh as a defendant 
by the plaintiff. The converse appears 
to be equally the case ; if he is not a 
necessary party ho has no locus standi 
and need not be joined. 

In these circumstances I think the 
order of the Munsif must bo set aside and 
that Mosaheb Singh cannot properly be 
joined as a party to these proceedings. 
The applicants will have their costs. 

Application allowed. 
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Adami, J. 

Jeobaran Singh and others — Accused — 
Petitioners. 

V. 

Eamkishun Lal — Opposite Party. 
Criminal Eevision No. 38 of i.926. 
Decided on 3rd Juno 1926, from an 
order of the S. J., Patna, D/- 15bh . 
January 1926, 

(а) Bengal Ferries Act (1885), S. 16 — Limits 
of the ferry should he knowyi. 

For the purposes of a prosecution under S. 16 
read with S. 28, it is important that the limits 
of each ferry should ba known. [P. 622, 0. 2] 

(б) Bengal Ferries Act (1885), Ss. 18 and IG — 
Plying along one hank is no offence. 

The plying of a boat for hire along the one 
bank of tho river would be no offence. 

[P. 523, C. 1] 

(c) Bengal Ferries Act (1886), Ss. 16 and 6 — 
Public Ferry Is one declared to be so under S. 6 
or Regulation 6 of 1819, or Bengal Act 1 of 
1866. 

No ferry is a public ferry unless there has 
been a notification to that effect under 8. 6 with 
regard to it, or unless the ferry has previous to 
1885 been determined or declared to be a public 
ferry under Regulation 4 of 1819 or Bengal 
Act 1 of 1866. [P. 522, C. 2]' 

(d) Bengal Ferries Act (1885), Ss. 28 and 16 — 
Person rralntalntng ferry and carrying persons 
for hire Is guilty and not his servants. 

The person intended to ba punished by the 
section primarily is the person who maintains 
a ferry in contravention of S. 16 and who, in 
working such ferry, conveys for hire any pas- 
sangers, animal, vehicle or other thing. His 
servants or other persons helping him cannot be 
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said to be doing so for hire because the hire 
does not belong to them, nor can they be said 
to contravene the provisions of S. 16, the ferry 
not being thaintained by them but only by the 
former. [P 523, C 2] 

K. B, Diitt, N. N. Sinha and B. K. 
Prasad — for Petitioners. 

M. Yunus, Bliagwat Prasad and G. 
Mukerjee — for Opposite Party. 

Asst. Govt. Advocate — for the Crown. 

Judgment. — The petitioners have 
been convicted under S. 28 read with 
S. 16 of the Bengal Perries Act (1 of 
1885) and sentenced to pay a fine of 
Es. 40 each. There are five ferries con- 
necting the southern or Patna bank of 
the Ganges with the northern, or 
Chapra side and they are the following 
given in order from west to east : 

Dighaghat to Paleza (Thana Sone- 
pur) : 

Mahendru to Sabalpur and Kalis- 
than (Thana Sonepur). 

• Ranighat and Pathri to Konhara 
(Thana Hajipur). 

Khajekalan to Barabanki ; and 

Maroofganj (Adrak) Damriahi and 
Jathuli (Thana Pathua), on the south 
bank of the Ganges, to Latiahi on the 
north bank. 

They are collectively known as the 
Patna-Ganges Perry but in fact each 
ferry is an independent ferry and they 
have generally been all held together 
under one kabuliyab. The petitioners, 
Jeobaran Singh and Ring Singh, were 
lessees of these ferries up to the 31sb 
of March* 1924 when their lease expired. 
In 1924, a notice was issued by the 
Magistrate of the Patna district that the 
above ferries would be re-settled under 
S. 9 of the Bengal Perries Act on the 
24th March 1924. In that notice it 
was remarked ; 

All these ghats will include the rights to ply 
both ways ; the five ferries are independent, and 
the lease of these does not give the lessee the 
right to ply between a point included in an- 
other ferry, nor does it give the right to ply 
between tvro points on the same bank. 

It appears that Bhagwat Narain Singh 
asked permission of the Magistrate to 
bid on behalf of Jeobaran and Rang 
Singh but the Magistrate refused to allow 
either of these two petitioners to take 
lease of the ferry, since during the term 
of their late lease they had mismanaged 
the ferry. There was a keen contest at 
the auction and the highest bid was 
made by Rai Bahadur Chandra Khetu 
Singh and Bhagwat Narain Singh who 


together bid for the lease and it was 
knocked down to them. These two 
gentlemen then executed a kabuliyab 
which was registered. Under the terms 
of that kabuliyab, the lessees undertook 
not to sublet or transfer the lease to any 
other person. It appears that Bhagwat 
from the first had intended to represent 
Jeobaran and Rang Singh, and after he 
had obtained the lease he executed a 
sublease in favour of Jeobaran and Rang 
Singh bub, when these two sought to 
have the sub-lease registered, Bhagwat 
Narain refused to register it, and there- 
upon there was an application for com- 
pulsory registration, which I believe, led 
to an application to this Court against 
the order of the registration officer and 
this Court directed its registration. 

Jeobaran and Rang Singh were natu- 
rally disappointed at their failure to 
obtain a lease of the ferries, and were on 
bad terms with Rai Bahadur Chandra 
Khetu Singh and Bhagwat Narain be- 
cause they had obtained the lease and 
because Bhagwat refused to register the 
sub-lease. They know that they had no 
right to miintain a ferry. They had on 
their hands two steamers, the “Trout” 
and the “Phlox”, which they had used 
during the term of their lease and, when 
the Sonepur fair came on, they conceived 
the idea of utilizing these steamers in 
carrying visitors to the fair across the 
Ganges. Prom the 9bh to the 12th 
November, during the Sonepur fair, it is 
alleged by the prosecu^on that they 
carried passengers from the Maroofganj 
ghat to Sabalpur calling at other places 
on the way. Rai Bahadur Chandra Khetu 
Singh finding out what was going on in- 
formed the authorities. A drummer who 
was proclaiming on behalf of Jeobaran 
that steamers would carry passengers to 
Sonepur was stopped by the police, and 
also orders were passed under S. 144 re- 
straining Jeobaran and Rang Singh from 
maintaining the ferry. 

After that Rai Bahadur Chandra Khetu 
Singh, through his servant, filed 24 com- 
plaints at Patna and 11 at Chapra. The 
complaints stated that Jeobaran and 
Rang Singh had carried passengers from 
Maroofganj bo Sabalpur. I may mention 
that Sabalpur is the ghat for Sonepur. 
The petitioners then pub in a protest 
against the filing of so many as 24 com- 
plaints, asserting that the offence, if 
committed, was a continuing offence and 
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that there could not be 24 separate trials 
each relating to one crossing. In that 
same petition it* was objected that the 
ferries were not public ferries and, there- 
fore, no offence could have been com- 
mitted. The matter came up to this 
Court and Jwala ^rasad, J.. in the case 
of Jeoharan Singh v. Ram Kishun LaliX) 
held that each trip on which passengers 
were conveyed for hire would constitute 
a separate transaction, and that there 
could be a 8 ei)arat 0 trial for each, but 
that the Magistrate should try at one 
time only three of these transactions. 
Consequently the ])otitioners were put 
on trial with regard to three trips only 
which were alleged to have been made 
on the 11th November, one starting at 
ll’.'lO a. m. another at 5 p. m. and an- 
other at 9 p. m. 

In the complaints it was stated that 
the petitioners had carried ])assengers 
for hire from Maroofganj to Sabalpur, 
that is, from one end of the line of fer- 
ries to the other ; but evidence was pro- 
duced to ihow that the steamer which 
the i)0titioner3 were plying stopped at 
Khajekalan, Pathri and Eanighat, each 
of which was the starting place of a 
ferry. As a matter of fact the judgment 
shows that only one of the prosecution 
witnesses mentioned these three places, 
the others mentioned only that the 
steamer 8 topi) 0 d at some places but they 
did not know their names. The evi- 
dence showed that Jeoharan Singh and 
Rang Singh were on the boats and were 
superintending the collection of fares. 
The learned Magistrate found that, by 
their action, the ])etition 0 rs had con- 
travened the provisions of S. 16 and were 
guilty under S. 28. An application was 
then made to the Sessions Judge to make 
a reference to this Court, but the Ses- 
sions Judge refused to interfere. 

Section 16 of the Bengal li’erries Act 
runs as follows : 

No person shall, except with the sanction of 
the Magistrate of the District, maintain a ferry 
to or from any point within a distance of two 
milef from the limits of a public ferry : Pro- 
vided that in the case of any specified public 
ferry, the Lieutenant Governor may, by notifica- 
tion, reduce or increase the said distance of two 
miles to suoh extent as he thinks fit : Provided 
also that nothing hereinbefore contained shall 
prevent persons keeping boats to ply between 
two places, one of which is without, and one 
within, the said limits, when the distance bet- 
ween suoh places is not less than three miles, 
or shall apply to boats which the Magistrate of 
“ (ij A. i. R. 19‘26 pAtnSr623=4 Pat. 503. . ” 
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the District expressly exempts from the opera- 
tion of this section. 

Section 28 runs : 

Whoever conveys for hire any passenger 
animal, vehicle or other thing in contravention 
of the provisions of S. 16 shall be punished with 
fine which may extend to Rs, 50. 

obtain a conviction under S. 28 ife 
is necessary to show that the ferry is a 
public ferry. S. 6 of the Act requires 
a declaration by notification in the- 
Official Gazette of what ferries shall be 
deemed to be public ferries, and no ferry 
is a public ferry unless there has been 
a notification to that effect under S. 6 
with regard to it, or unless the ferry 
has previous to 1885 been determined 
or declared to be a public ferry under 
Regulation VI of 1819 or Bengal Act I 
of 1866. In this latter case under S.’3 
of the Act such determination or de- 
claration shall be held to be equivalent 
to a notification under S. 6. S. 6 also 
enables the Government to define the 
limits of a public ferry by notification. 

The point is taken before me that these 
ferries are not public ferries. (The judg- 
ment dealt 'with evidence and proceeded). 
Though it has been assumed that these 
ferries are public ferries, there is no cer- 
tain evidence that they are public ferries, 
and the prosecution have not attempted 
to prove them to be suoh. I am inclined 
to think that the petitioners are enti*. 
tied to take advantage of any shadow of 
doubt that there may be on the subject. 
It would be well, if the question were 
put beyond all doubt by the issue of a 
notification under S. 6. 

(a) For the purposes of a prosecution 
under S. 16 read with S. 28, it is impor- 
tant that the limits of each ferry should 
be known. There is nothing to show 
what the limit of each of the five inde- 
pendent ferries is and there has been no 
notification under S. 6. The learned 
Magistrate held, that, because the peti- 
tioners had not pleaded that the spot at 
which they landed passergers was mora 
than three miles from Eanighat and had’ 
in fact pleaded that they never plied a 
steamer at all, it was unnecessary for 
him to take into consideration the 
proviso to S. 16 ; bub, in my opinion, in 
this case it was very necessary to find 
out wjfjether in fact the accused were 
committing any offence by plying from 
Eanighat, which is the starting point of 
the ferry to Konhara, to Sabalpur 
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which is the ghat of the ferry between 
Sabalpar and Mahendru. If the distance 
between the Ranigbat ferry and the part 
of Sabalpur at which the steamer landed 
its passengers is more than three miles 
it, would appear that the petitioners were 
entitled to the benefit of the proviso to 
8. 16. 

It has to be borne in mind that these 
five ferries do not form a combined ferry, 
but according to the notice issued an- 
nouncing the auction sale each ferry is 
an independent ferry. If a steamer 
started from Ranighat and proceeded to a 
point which is beyond three miles the 
limits of the Ranighat ferry, the offence 
under S. 28 read with S. 16 would not 
be committed even assuming that the 
Ranighat ferry and the Mahendru, 
Sabalpur ferries are both public ones. 
The prosecution have taken no pains 
either to show what the limits of the 
various ferries are or what the distance 
between Ranighat and Sabalpur is. It 
would seem, however, that the distance 
is well over three miles. Prosecution 
witness No. 3 states that Sabalpur is four 
or five kos, that is to say, eight or ten 
miles, from Khajekalau ghat, and it 
would appear that Khajekalan is only a 
mile or two from Ranighat. It has to be 
borne in mind that each of the ferries is 
independent, though leased under a 
combined kabuliyat, and we have to 
consider them from the point of view of 
each being under a separate lessee. 

The plying of a boat for hire along 
the one bank of the river would be no 
offence. The Ganges is a navigable 
river and is a highway, and the taking 
of a steamer from Maroofganj right 
along the southern bank and stopping at 
Khajekalan, Mahendru and Digha would 
not make the petitioners liable to any 
punishment ; they would have a right to 
take a boat along the Ganges. The 
questioais one only of ferrying across 
the Ganges from one bank to the other. 
It being somewhat uncertain whether all 
lAiese ferries are public ferries, and it 
iTeing more doubtful still whether the 
Ranighat to Konhara ferry was ever 
considered a public ferry previous to the 
passing of the Act of 1885, and there being 
also nothing to show what are the limits 
of the various ferries or whether the dis- 
tance between Ranighat and Sabalpur 
was less ihan three miles, I think it 
should be found that the petitioners have 
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not been satisfactorily proved to have 
committed an offence under the Act. 

With regard to the claim put for- 
ward by the petitioners that under their 
sub-leaso they had a right to ply a ferry 
it is quite clear that the contention can- 
not be supported. Only those persons 
have a right to ply a ferry who have a 
lease from the District Magistrate ana 
the petitioners had no such lease. Any 
arrangement they came to with 
Bhagwat Narain could not avail them 
at all. 

There is another point which has 
not been considered by the lower Courts. 
The petitioners other than Jeobaran and 
Ring Singli can hardly bo said to have 
been maintaining a ferry and to have 
been conveying for hire the passengers, 
for they were mere servants of the other 
two petitioners. In the case of Sheosahni 
Sifigh V. Cheta Narain Singh, which 
was a case similar to the present one 
Bannerjeo and Stevens, JJ., of the 
Calcutta High Court stated that 

Section 28 quoted above makes it penal for 
any one to convey for hire any passenger, 
animal, vehicle or other thing in contra veutiou 
of the provisions of S. 10, and S. 10 is contra- 
vened when a ferry is maintained without 
the sanction of the District Magistrate to or 
from any point within a distance of t\vo miles 
of a public ferry. The way in which the offence 
is defined by S. 28, which refers to S. 10, as con- 
taining one of the essential elements necessary to 
constitute the offence proved, goes to show that 
the person intended to bo punished by the sec- 
tion primarily is the person who maintained a 
ferry in contravention of S. 16 and who, in work- 
ing such ferry, conveys for hire any passengers, 
animal, vehicle or other thing. His servant? or 
other persons helping him cannot be said to be 
doing so for hire because the hire does not belong 
to them, nor can they be said to have con- 
travened the provisions of S. 10, the ferry not 
being maintained by them but only by the 
former. 

There is not sufficient material to 
show that these other petitioners were 
cognizant of the fact that Jeobaran and 
Rang Singh were maintaining the ferry 
in contravention of S. 16 so as to make 
them liable as abettors. The conviction, 
therefore, of the petitioners other than 
Jeobaran and Rang Singh would have to 
be set aside in any case. 

Jeobaran Singh and Rang Singh are- 
said each to have had a steamer i the 
“Trout” belonging to Jeobaran Singh 
and the Phlox* belonging to Rang 
Singh, but neither the judgment 
nor the evidence shows clearly which of 
these steamers was travelled on by the 
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witnesses who give evidence as fco their 
conveyance. It would seem that it was 
the *'Trouli’' because one witness said that 
he saw from another steamer the ‘‘Trout” 
plying on that day. But it is quite 
uncertain which steamer really was used 
or whether it was the same steamer in 
each of the three cases. As a result, in 
my opinion, the prosecution has failed 
to show that the petitioners committed 
an offence under S. 28, and I would, 
therefore, direct their acquittal. The 
fines, if paid will he refunded. 

Revision allowed, 
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Ross, J. 

Balak Singh Dhumij and others — 
Plaintiffs — Appellants. 

V. 

Srikanta Manjhi — Defendant — Respon- 
dent. 

Appeal No. 553 of 1923, Decided on 
25th May 1926, from the appellate dec- 
ree of the Sub-J., Purulia, D/- 22nd 
March 1923. 

Chota Nagpur Encumbered Estates Act (G of 
1876), Ss. a ayid ‘2 — Usufructuary mortgage by 
proprietor — Decree for rent against tenants — 
Estate vested In manager — Decree cannot be exe- 
cuted. 

Whoro the proprietor of tho encumbered estate 
grants a usufructuary mortgage and tho rent 
due by the tenants is taken by tho mortgagee in 
lieu of interest on the loan. 

Held : that in recovering a deoroe for rent against 
the tenants, the mortgagee is only recovering 
interest against his debtor and it is a debt or 
liability of the proprietor of the encumbered 
estate ; and, that consequently, no proceedings 
in execution of tho decree can be taken after tho 
estate has vested in the manager. [P 524 C 2] 

A,K, Eoy—ior Appellants. 

A. B. Mukherji and B. B, Mukherji — 
for Respondent. 

Judgmeiit. — This is an appeal by tho 
plaintiffs in a suit to cancel the sale of a 
holding in execution of a decree for rent 
on the ground that it was fraudulent and 
without jurisdiction, and for confirma- 
tion or recovery of possession. The suit 
was decreed by the Munsif and his deci- 
sion was affirmed by the Subordinate 
Judge ; but the appeal was remanded by 
this Court on the ground that there had 
not been a proper finding on the question 
of fraud, and the Subordinate Judge has 
now dismissed the suit. 
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Mr. A, K. Roy on behalf of the appel- 
lants, frankly admitting that the finding 
on the question of fraud was conclusive 
against him, advanced a new and ingeni- 
ous argument based upon S. 3 of the 
Chota Nagpur Encumbered Estates Act. 
1876. In order to understand this argu- 
ment it is necessary to state certain 
facts. 

The plaintiffs were the tenants of the 
zemindar of Barabhum who, in 1911, 
gave a usufructuary mortgage to the 
zemindar of Dumra, and he, in his turn, 
in the same year, assigned the mortgage 
to the Midnapur Zemindari Companv, 
Defendant No. 2. The Company brought 
Rent Suit No. 612 of 1913 against 
the plaintiffs for rent from 1319 to the 
12-annas kist of 1320 and obtained an ex- 
parte decree on the 20fch of September 

1913. In 1914, the estate came under 
management under the provisions of the 
Encumbered Estates Act and the man- 
ager brought Rent Suit No. 1514 of 1915 
against the present plaintiffs for rent 
from 1319 to the 12-annas ki^t of 1322. 
That suit was decreed and the amount 
of the decree was deposited by the plain- 
tiffs on the 24th October 1916. In that 
year the Midnapur Zemindary Oompany 
took out execution of their rent'decree in 
Execution Case No. 560 of 1916 ; and, on 
the 4th of December 1916, the plaintiffs’ 
holding was sold at auction and purcha- 
sed by Defendant No. 1. When the auc- 
tion-purchaser took possession on tho 
17th of June 1917, tho plaintiffs alleged 
that they came to know of the ex parte 
decree and applied to the revenue Court 
and got the ex parte decree set aside and 
the suit dismissed on the 15th of Decem- 
ber 1917. They then applied to have 
the sale set aside, but failed and, there- 
fore, they instituted this suit alleging 
that the sale was fraudulent and with- 
out jurisdiotioD. 

The argument is that as the proprietor 
of the encumbered estate had granted a 
usufructuary mortgage, the rent due by 
the tenants was taken by the mortgagee 
in lieu of interest on the loan, and, that 
in recovering a decree for rent against 
the tenants the mortgagee was only re- 
covering interest against his debtor and 
that this was a debt or liability of the 
proprietor of the encumbered estate ; 
and, consequently, no proceedings in exe- 
cution of the decree could be taken after 

1914. It was for the manager of the 
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esbabe to realize rents from the tenants 
and to apply the income in the manner 
directed by the Act : and it was nob open 
to any individual creditor to proceed by 
way of execution on his own account, 
rt was contended that all that the Mid* 
napur Zernindary Company could do, 
after the estate came under management 
was to file their decree before the man* 
ager. In reply to this argument, it is 
contended that S. 3 contemplated the 
stay of proceedings pending in Court 
with regard to the property of the pro- 
prietor of tho encumbered estate and 
that the object of the rule is the protec- 
tion of the estate. Bub here no proceed- 
ings were taken against the Gsbaie, bub 
the Midnapur Zernindary 'Company was 
only executing a decree against the 
tenants. 

It is further contended that when the 
decree was passed, tho tenants’ liability 
to pay and the zemindar’s right to rea- 
lize the rent were merged in tho decree 
and the debt was no longer a contrac- 
tual debt ; and that such a debt is nob 
contemplated by S. 3 of the Act, 

It is to be noticed that the manager 
sued the tenants for the rent of the years 
for which the Midnapur Zernindary Com- 
pany had already brought a suit, and 
realized the rent from them. As the ex- 
parte decree of the Midnapur Zernindary 
Company was set aside, it must bo taken 
that the tenants, and consequently, the 
manager had no notice that proceedings 
for recovery of this rent had been taken 
by the usufructuary mortgagee before 
the date when the estate came under 
management. The manager, finding ar- 
rears outstanding was bound bo take 
steps to realize the rent and tlie hard- 
ship of the procedure adopted by the 
Zernindary Company is apparent, as the 
tenants have paid the rent for these years 
and have satisfied the decree, while their 
holdings have been taken from them in 
execution of another decree for the same 
years. A state of things like this could 
only happen beciuso of the existence of 
an encumbrance and the claim of the 
mortgagee although directly against the 
tenant, is substantially a claim against 
the proprietor for interest on his mort- 
gage. I am, therefore, inclined to think 
on the whole that the argument on be- 
half of the appellants is sound and that 
the procedure adopted by the Midnapur 
Zernindary Company in exeopbing their 
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decree after the estate had come under 
managemeat was contrary to law ; and 
the sale in execution was without juris- 
diction and must be set aside. 

Two other points were taken on behalf 
of the appellants. The first was with 
regard to Jehur Singh, one of the record- 
ed tenants. The learned Subordinate 
Judge found that he was not dead at the 
time of the decree as had been alleged 
by the plaintilfs ; but, it is argued that, 
if he was dead at the time of the execu- 
tion, the sale was void unless his repre- 
soutabivo was brought on the record. Bub 
there is nothing to show, and no finding, 
that he was dead at the time of the^ 
execution. The seconJ point was that 
the trial Court found that one Udhah, 
the son of one of the recorded tenants, 
Ridai Bhumij, was not brought on the 
record and, therefore, the decree was nob 
a rent-decree ; and that this point has 
not been dealt with by the Subordinate 
Judge. The point is not specifically dealt 
with, but the learned Subordinate Judge 
says that it appears from the khabian and 
the decree that all the persons named in 
the khabian or their heirs were sued. 

But on the first ground the appellants 
are entitled to succeed and the appeal 
must be decreed with costs and the dec- 
ree of the Subordinate Judge set aside 
and the plaintilfs’ suit decreed with costs 
throughout. 

Decree set aside. 
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Sen, J. 

Mahari Dhangar — Petitioner. 

V. 

Baldeo Narain — Opposite Party. 

Criminal Revision No. 51 of 1925, 
Decided on 27bh July 1925, referred by 
the S. J. Purneah. 

Criminal P. C., <S. 192— Complaint under 

S, 420 — Police ordered to report — Police report^ 
ing the case to be false and Instituting prosecu- 
tion under S, 211 — Complaint by complainant 
praying for judicial enquiry — Case transferred 
to another Magistrate — Transfer Is one, under 
S, 192. 

0.1 a complaint baing filed before the Sub- 
Divisiorial OJicer, the complainant was examined 
and police was ordered to submit a report. Tho 
police submitted a final report stating that tho 
case was maliciously false and filed 
a complaint lor the prosecution of tho 
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complainant under S. 211 of the Indian 
Penal Code. The Sub-Divisional Officer 
did not take cognizance of the case under 
S. 211, but merely asked the accused to show 
cause why he should not be prosacuted. At 
the same time tho complainant put in a petition 
impugning the police report and praying for an 
enquiry by a Judicial Officer. The complainant 
was directed to adduce evidence. His witnesses, 
however, were not present on the day fixed and 
he praye 1 for time. The case was thereupon 
adjourned, but on the adjournment dite the 
following order was passed : “Witnesses wore 
present. To Mr. Q. (a Deputy Magistrate) for 
ilisposal.” Mr. Q. did not examine anyof the 
witnesses being of opinion that ib would bo a 
waste of time to do so. Bub on looking into the 
police report and hearing the pleader of the 
complainant he directed the investigating officer 
to submit a charge-sheet in the case. Subse- 
quently the Sub-Divisional Officer purported to 
re-oall the case from the file of the Deputy 
Magistrate and make it over to another Deputy 
Magistrate with certain instructions as to how 
he should proceed. Held : the order transferring 
the case to the Deputy Magistrate was under 
S. 192 and the whole case was transferred. The 
Deputy Magistrate had full seisin of the case 
and the Sub-DivisionM Officer could not recall 
the case for the reasons shown in his order or 
transfer it to another Deputy Magistrate, much 
less with instructions as to how he should deal 
with the cise. The order of the Sub-Divisional 
Offioet transferring the case to another Magis- 
trate as well as the order of the Deputy Magis- 
trate asking for a ohart^e-sheat from the police 
should bo sot aside. [P. 526 0. 1, 2; P. 627 C. 1] 

B. P, Tamuar — for Petitioner. 

S’. Satan — for Opposite Party. 

Judgment. — This is a Reference by 
the learned Sessions Judge of Purneah. 
It appears that on the 3rd Deoeinber 
1924 one Mahari Dhangar tiled a com- 
plaint before the Sub-Divisional Officer 
of Purneah in respect of an offence under 
S. 420 of the Indian Penal Code. The 
Sub-Divisional Officer examined the 
complainant and pissed an order in 
these terms : Examined complainant. 
The offence disclosed is cognizable. Sub- 
Inspector, Kazanohi Hat P. S. to investi- 
gate and report by 17th December 1924.” 
The police submitted a final report 
stating that the case was maliciously 
false and filed a complaint for the ‘^pro- 
secution of the complainant under S. 211 
of the Indian Penal Code. It is to he noted 
that the Sub-Divisional Officer did not 
take cognizance of the case under S. 211 
of the Indian Penal Code, but merely 
asked the accused to shew cause on the 
27th January 1925 why he should not 
C0 ])rosecut 0 d. 

At the same time the complainant in 
the case under S. 420 of the Indian 
Penal Code put in a petition impugning 
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the police report and praying for an en- 
quiry by a Judicial Officer. This peti- 
tion is under the law a complaint. The 
complainant was directed to adduce 
evidence on the 10th February 1925. 
His witnesses however were not present 
on that day and he prayed for time. The 
case was thereupon adjourned to the 
I9bh February 1925, on which date Seven 
of the witnesses were present. The Sub- 
Divisional Officer on that day passed the 
following order : 

“Seven witnesses wore pre^ient. To 
M. Fakhrul Hussan Qadri for disposal.” 

Mr. Qadri did not examine any of the 
witnesses being of opinion that it would 
be a waste of time to do so. But on 
looking into the police report and hear- 
ing the pleader for the complainant he 
directed the investigating officer to 
submit a charge-sheet in the case on the 
12th March 1926. 

On the 12th March 1925 the Sub- 
Divisional Officer passed the order which 
has been recommended for revision by 
this Court. By that order the Sub-Divi- 
sional Officer purported to recall the 
case from the tile of the Deputy Magis- 
trate, Mr , Qadri, and make it over to 
another Deputy Magistrate, Mr. Duff, 
with certain instructions as to how he 
should proceed. The order of the 
Deputy Magistrate, Mr. Qadri, directing 
the police to submit a charge-sheet, is 
also recommended for revision. The 
ground upon which such recommenda- 
tion is made is that by his order, dated 
the 12th March 1925, transferring “the 
case” to Mr. Qadri for disposal the 
whole case under S. 420 of the Indian 
Penal Code was transferred for disposal, 
and the transfer must be deemed to have 
been made under S. 192. In that view 
the Deputy Magistrate, Mr. Qadri, had 
full seisin of the case, and if he found 
that there was a priraa facie case he 
had the right to issue summons against 
the accused. As regards the order of the 
Deputy Magistrate upon the police to 
submit a charge-sheet it is stated that 
the Deputy Magistrate was not com- 
petent to make such an order and, 
therefore, it is recommended that this 
order too should be set aside. 

It is, however, contended by learned 
counsel appearing against the letter of 
reference that the Sub-Divisional Officer s 
explanation should he accepted to the 
effect that all that Mr. Qadri was asked 
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to do was to eaquire and rep or (i as to 
whether the police report that the com- 
plaint w’as maliciously false was true or 
not. The substantive case under S. 420 
of the Indian Penal Code rem\ined on 
the file of the Sub*Divisional Officer and 
was not transferred to Mr. Qadri at all. 
Various arguments have been advanced 
on this theory, but it is unnecessary to 
outer into a consideration of the 
arguments as the^ meaning of the order, 
dated the 12th March, is quite plain on 
the face of it. It is not proper to decide 
this matter on the explanation sub- 
mitted by the Sub"Divisional Officer and 
specially in view of the fact that the 
terms of the order itself are quite clear. 
They show that the order was under 
S. 192 and that the whole case was 
transferred. Mr. Qadri, therefore, had 
full seisin of the case and the Sub-Divi- 
sional Officer could not recall the case 
tor the reasons shown in 

the order or transfer it to another 
Deputy Magistrate, much less with in- 
structions as to how he should deal 
with the case. In my opinion the view 
taken by the learned Sessions Judge is 
sound. The reference is accepted and 
the order of the Sub-Divisional Officer 
dated the 12bh March 1925, as well as 
the order of the Deputy Magistrate 
asking for a charge-sheet from the police, 
are set aside. 

Beference accepted. 
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Das and Adami, JJ. 

Maharaja Pratap Udainath Sah Deo — 
Plaintiff — Appellant. 

V. 

. Lal Gobind Nath Sah Deo — Defen- 
dant— Respondent. 

First Appeal No. 62 of 1923, Decided 
on 27th April 1926, from a decision of the 
Dy. Collector, Ranchi, D/- 31st March 
1923. 

{a} Chola Nagpur Tena^icy JLct of 

1903), S, 139 (5«) — Person sued need not be rat’ 
yat—Rent payable must be In respect of agricul- 
tural land. 

A suit against a parson who is not a raiyat but 
a tanura-holder, and is colleotiug rent in respect 
of agricultural Und for the determination of the 
rent payable by him comes expressly under the 
provision of S. 139. In order that S. 139. 01. (2). 


may apply, it is not necessary that the defen* 
daut should be an agricultural raiyat, but it is 
necessary that the rent should be payable for 
agricultural land, [P 627 0 2] 

(5) Chota Nagpur Tenancy Act — Definition of 
agricultural land appears purposely omitted. 

Agricultural laud has not been defined in the 
Act, and it would appear that this omission is 
intentional. [P 627 C 2] 

S, M, Mullick and B. C, De— -for Ap- 
pellant. 

.4. K. for Respondent. ^ 

Das, J . — The learned Deputy Collec- 
tor was right in saying that there was 
no contract between the landlord and 
the tenants in this case to pay any defi- 
nite rent for the disputed land ; but ho 
was wrong in dismissing the suit on the 
ground that he had no jurisdiction to 
apportion the rent in a case of this na- 
ture. S. 139, 01. (2) of the Ohota Nagpur 
Tenancy Act provides that all suits and 
applications for the determination of the 
rent payable by any tenant for agricul- 
tural land shall be cognizable by the 
Deputy Oommissioner and shall be ins- 
tituted 'and tried or heard under the pro- 
visions cf the Choca Nagpur Tenancy Act 
and shall not be cognizable in any other 
Court, except as otherwise provided in 
the Act. 

The defendant, it is true, is not a 
raiyat bub he is a tenure-holder, and if 
he is collecting rent in the respect of 
agricultural land, then clearly a suit for 
the determination of the rent payable by 
him comes expressly under the provision 
of S. 139 of the Ohota Nagpur Tenancy 
Act. In order that S. 139, 01. (2) may 
apply, it is nob necessary that the defen- 
dant should be an agricultural raiyat, 
but it is necessary that the rent should 
be payable for agricultural land. 

Now the learned Deputy Collector 
does not say that the land in respect of 
which the apportionment of rent is 
claimed is not agricultural land. Agri- 
cultural land has not been defined in the 
Chota Nagpur Tenancy Act. and it would 
appear that this omission is intentio- 
nal. 

It is pointed out by Mr. Rampini in 
his well known work on the Bengal Te- 
nancy Act that the question of d^ormi- 
ning to what classes of land the Act 
should be applicable was felt to be a 
difficult one and so it was left to the 
Courts to overcome the difficulties invol- 
ved in its solution. 



528 Patna 

We are informed that the record of 
rights shows that there are numerous 
raiyats in these villages from whom the 
defendant collects rent. If that be so, 
clearly the land is agricultural land. At 
all events, if it is land to which the 
Chota Nagpur Act applies, there is no 
reason to take the view that it is not 
agricultural land. 

I would allow the appeal, set aside the 
order of the learned Deputy Collector, 
and remand the case to him for dispo- 
sal according to law. 

Adami, J. — I agree. 

Case remanded. 
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Ross AND Macpherson, JJ. 

Raj Gopal Acharjya Goswami — Defen- 
dant — Appellant. 

V. 

Upendra Acharjya Goswami — Plain- 
tifif— Respondent. 

Appeal No. 1117 of 1923, Decided on 
31st May 1926, from the appellate decree 
of the Dist. J., Manbhum Sambalpur, 
D/- 11th August 1923. 

(а) Decree — Setting aMe — Fraud — Minor is 
equally bound by a decree as a major — Decree 
against minor properly represented — Fraud or 
collusion Is the only ground for setting aside. 

An infant is bound by judgment as much as 
if he was of full age, unless gross laches or fraud 
and collusion appear \x\ tho prochein ami. In 
India the procedure in oases of gross laches is to 
apply for a review or, if the decree was ex parte 
to get the ex-parto decree set aside. If it be 
sought to set aside a decree obtained against an 
infant, properly made a party and properly 
represented in the case, and if it be sought 'to do 
this by a separate suit, then the plaintiff in such 
a suit can succeed only upon proof of fraud or 
collusion. [P. 629, 0. 1, 2] 

(б) Chota Nagpur Tenancy Act, S, Fraud 

is the only ground to remove the bar. 

Under S. 258 fraud and gross laches are not 
identical ; and it is fraud, not gross lache.s, 
which removes the bar imposed by that section, 
i. e , so long as fraud, as distinct from gross 
negligence, is not esrablishod. S. 258 is a bar : 
12 Gal, 69, Del, on, [P. 629, 0. 2] 

M, Mallick and S. N, Palit — for 
Appellant. 

S. C, Majumdai — for Respondent. 

Ro88, j . — The appellant contends that 
this suit was barred by the provisions of 
S. 25b of the Chota Nagpur Tenancy 
Act. The plaintiff-respondent brought 
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the suit for a declaration that an ex- 
parte rent decree which had been ob- 
tained against him under the guardian- 
ship of his maternal uncle was invalid 
and inoperative. The ground on which 
the suit was brought was that there' 
was a good defence open which was not 
taken, namely, that the holding was rent 
free and on the findings arrived at by the 
Courts below it must be taken that that 
was so. But S. 258 imposes an absolute 
bar against suits of this kind unless they 
are founded on fraud or want of jurisdic- 
tion. The question is whether it has 
been properly found that the ex- parte 
rent decree was obtained by fraud. 

The findings of the Munsif were that 
the maternal uncle of the plaintiff was 
his lawfully constituted guardian and 
that he was not guilty of fraud or collu- 
sion, but that he was guilty of gross 
laches in conducting the defence. Deal- 
ing with S. 258 of the Act the Munsif 
said that ‘ that the law herein enacted 
contemplated that the judgment was 
obtained in an action, fought out ad- 
versely between two litigants, sui juris 
and at arm’s length, ’ and that these 
elements were lacking in the exparte 
order in question. I do not know what 
authority the learned Munsif had for 
this statement : and the learned District 
Judge did not proceed on this ground. 
The learned Munsif further found that 
there was no reasonable distinction 
between the case of fraud and gross negli- 
gence since it equally jeopardized the 
interest of the minor. Finding the plain- 
tiff’s case established on the merits, he 
passed a decree in his favour. 

The learned District Judge dealing 
with the plaintiff's allegation that his 
uncle was guilty of such gross negligence 
as amounted to fraud, said that his 
contention had been accepted by the 
learned Munsif and was the first point 
raised in the appeal. He then referred 
to certain decisions and followed those in 
Lalla Sheo Chnrn Lai v. Ramnandan 
Diibey (1) and Punnayyah v. Bajam 
Viranna (2) in which it was held that, 
gross negligence in not defending where 
a valid defence is available amounts to 
fraud. He is of opinion that he should 
follow these rulings and hold that gross 
negligence amounts to fraud ; and, deal- 
ing with the case itself, he found that 

(1) U895] 22 Cal. 8. 

(2) A. I. R. 1922 Mad. 273=45 Mad. 425. 
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bhere was gross negligence and that the 
plaintiff was entitled to succeed on the 
merits. . 

The contention on behalf of the ap* 
pellant is that there is no finding here 
that the ex- parte decree was obtained by 
fraud. I think this contention is sound. 

It can hardly be said that the District 
Judge has come to a finding of fact that 
there was fraud. It is true that the 
negligence may be so gross as to be evi- 
dence of fraud ; and, if the District Judge 
had found that that was the case here 
he might have come to a positive finding 
that there had been fraud, although, in 
doing so, he would have had to set aside 
the finding of the Munsif that there was 
no fraud in the matter : that finding has 
not been dealt with at all. But in fact 
the learned District Judge has not taken 
this course. He has followed a decision 
which he thinks entitles him to say that 
gross negligence amounts to fraud. This 
is therefore, not a finding of fact. 

It is difficult to see how negligence, 
however gross, could amount to a fraud. 

‘ Negligence and fraud are in truth 
mutually exclusive conceptions ; al- 
though the same facts may be evidence 
either of one or of the other ’. The 
reason why gross negligence came to be 
treated as evidence of fraud or even 
equivalent to fraud was the historical 
season that at first the Court of Chan- 
cery did not claim to deal with legal 
titles except in cases of trust, fraud and 
accident ; ani on the question of notice, 
they had to hold that while mere negli- 
gence would not affect the conscience, 
yet, acts of negligence were sometimes so 
gross and culpable that it could be in- 
ferred that the person concerned was 
deliberately shutting his eyes. In the 
circumstances, therefore, he was affected 
with notice of what ho ought to have 
seen on the ground of fraud. Now, none 
of these, considerations are present here. 
The question is a q^stion of procedure. 
The learned Distrid^Judge has followed 
the decision in Lalla Sheo Gliurjv Lai v. 
’ttamhandan Dubey (l) where it was hold 
that there was no res judicata where the 
next friend of a minor plaintiff has been 
guilty of gross negligence in the original 
suit. Now this decision is not inconsis- 
tent with the law laid down in Eaghu- 
bar Dayal Sahu v. Bhikya Lai Mi$ser{S) 
where the nuestion of procedure has been 

(J*) 12 Ca.l 69. 

1926 P/67 & 68 
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explicitly dealt with. Their Lordships 
there laid down that an infant is bound 
by iudgment as much as if he was of full 
age, unless gross laches or fraud and 
collusion appear in the prochein ami ; 
then the infant might open it by a new 
bill according to the Chancery practice ; 
while in India the procedure in cases ol 
gross laches was to apply for a review or, 
if the decree was ex- parte, to get the 
ex-parte decree set aside. Their Lord- 
ships distinctly laid down that if it ba 
sought to set aside a decree obtained 
against an infant, properly made a party 
and properly represented in the case* 
and if it be sought to do this by a sepa- 
rate suit, I apprehend that the plaintiff 
in such a suit can succeed only upon 
proof of fraud or collusion. In this 
matter, therefore, fraud and gross laches, 
are nob identical ; and it is fraud, not 
gross laches, which removes the bar 
imposed by S. 258. It is argued on be- 
half of the respondent that where the in- 
fant has lost a valuabe property through 
the gross negligence of his guardian, he 
is entitled to bring a suit ; but, in my 
opinion, the proper procedure was laid 
down in the decision in Eaghuhar Dayal 
V. Bhikya Lalifi) and so long as fraud, as 
distinct from gross negligence, is not 
established (and it has not been estab- 
lished or found as a fact in this case), 
S. 258 of the Ghota Nagpur Tenancy Act 
is a bar. 

I would, therefore, allow this appeal 
with costs and dismiss the plaintiff’s suit 
with costs throughout. 

Maepberson, J.— I agree. 

Appeal allowed, 
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Dawson Miller, C. J., and Foster, J 

Thirathman Jha and others — Plain- 
tiffs — Appellants. 

V. 

Mt, Gunjeswari Kuer and others — De- 
fendants — Respondents. 

Second Appeal No. 52 of 1924, Decided 
on 10th June 1926, from a decree of the 
Dist. J., Darbhanga, D/- 4th October 1923. 

Pardanashln lady — Liability under a deed exe- 
cuted by her — Execution by and » explanation of 
document to her must be proved — When slie Is 
already aware of Us nature^ deed need not he ex- 
plained to her. 

PerBons seeking to charge with liability under 
a deed pardanashin ladies have to prove not 
merely that they executed the document sued 
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upon, but also that they understood and appre- 
ciated the nature of the transaction which they 
were purporting to enter into; but it is not 
necessary in all cases to show that at the time 
when the document was executed the explaua* 
tion was then given. Although it is usual and 
necessary that it should be read over to her at 
that time, it is certainly unnecessary that it 
should be explained to her when she is already 
well aware of the nature of the document. 

[P 5800 2 ; P 631 C 1] 

0. C. fiM and Murari Prasad — for Ap- 
pellant. 

S, Dayah B, E, Prasad and II. P. Shiha 
— for Kespondents. 

Dawson-Miller, C. J.— The plaintiffs 
sued in this case to enforce a mortgage- 
bond executed on the 15th August 1907, 
by two ))r 0 ther 8 Burat JjxI Das and Laoh- 
human Lil Das and the wife of a third 
brother, namely, Mt. Gunjeswari 'Kuer. 
The property moi-tgiged, it appears, was 
registers 1 iu the name of these three 
persons. The loan to secure which the 
mortgage was executed was a sum of Ks. 
f)25 borrowed, it was said to pay off cer- 
tain debts of one of the brothers and for 
the purposes of the family needs. The 
case of the plaintiffs was that at that 
time the two male executants of the 
bond and their brother, the husband of 
the female exejutant, were joint in estate 
and that this property which they mort- 
gaged was presumably a part of the joint 
family property. The female defendant, 
Mt. Gunjeswari Kuari, entered a separate 
written statement in the suit and con- 
tended, amongst other things, that she 
never executed the bond at all ; that she 
never borrowed any money from the 
plaintiffs nor was she in need of borrow- 
ing. and she claimed that her share in 
the property mortgaged, namely, one- 
third, was at all events not ‘liable for 
the debt covered by the bond. Her case 
was that the parties were separate in 
estate at the date when the inortgage- 
lK)nd was executed and that 'she, not be- 
ing in need of money or in debt, had 
no necessity to join in the mortgage- 
bond hypobheojiting her interest in the 
property. 

The Munsif before whom the case came 
for trial found in favour of the plaintiffs 
and ’ passed a decree in their favour 
against each of the defendants and or- 
dered the sale of the interest of each of 
them in the property. Prom that deci- 
sion Mt. Gunjeswari appealed , n and the 
main point urged before the .District 
Judge pn appeal was that, even accepting 


the plaintiffs' evidence, there was nothing 
to show that this mortgage-bond had been 
explained to the lady at the time when 
she executed it, or to show that she was 
aware of and thorougiily understood and 
appreciated its contents. Upon this part 
of the case the learned District Judge 
dealt with the evidence on behalf of the 
plaintiffs and came to the Gonolusion 
that there was no evidence on the plain' 
tiffs’ side that the bond was explained 
to the lady or that she understood that 
she was mortgaging her property. Wo 
have been referred to the evidence of the 
first witness for the plaintiffs and. the 
statement of the learned District Judge 
which I have just referred to hardly ap- 
pears to be borne out by the evidence 
given by that witness. 

The learned Judge in criticising his 
evidence went so far as to »say that in 
examination-in-ohief this witness safd 
nothing about the reading over of the 
bond. This is obviously a slip, because 
on looking at the witness’ evidence it 
appears, at the end of his examination in 
chief, that he distinctly states that the 
bond was read out to the defendants and 
then adds : “ The contesting Mt. was 

not fraudulently asked to sign the secu- 
rity bond.” That, however, is a small 
matter heoauso it is not disputed that in 
his cross-examination he dealt very much 
more fully with this question. But the 
main criticism of the learned Judge’s 
finding is that it is based ‘almost entirely 
upon a misapprehension of the real nature 
of the evidence given by the plaintiffs’ 
witness and it is not correct to say that 
there is no evidence on the plaintiffs’ 
side, that the lady ‘understood that she 
was mortgaging her property. The 
learned District Judge seems to have as- 
sumed that unless it could be shown 
when the mortgage was actually exe- 
cuted, that it had not only been read 
over to the female executant but it had 
also been explained 41 her at that time, 
then she would not be liable under the 
mortgage. It is quite true that person^ 
seeking to charge with liability under 
deeds of this sort, pardanashin ladies, 
have to prove, not merely that they exe- 
cuted the document sued upon, but also 
that they understood and appreciated the 
nature of the transaction which they 
wore then purporting to enter into ; but 
it is not necessary in all cases to show 
that at the time when the document was 
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execulied fche explanation was then given, 
for it is obvious that in many cases, for 
example, where the lady herself has been 
instrumental in bringing about the trans- 
action which is given effect to subse- 
quently by the execution of the docu- 
ment, she may be perfectly well aware of 
the contents of the dociment before she 
executes it and if she is, although it is 
usual and necessary that it should be 
read over to her at that time, it is 
certainly unnecessary that it should be 
explained to her when she is already 
well aware of the nature of the dooument. 

Turning to the evidence in the present 
case, it appears from that of the first 
witness for the plaintiffs that he himself, 
if his evidence is accepted, had an inter- 
view with this lady on two occasions 
before the dooument was executed. The 
first occasion was about four days before 
tii6 execution of the deed and the second 
oceasion was the day before, and she told 
him at those interviews that she was in 
need of money and he asked her ’to regis- 
ter a mortgage-bond. She told him what 
the nature of her requirements was. She 
had to pay up a loan, she said, of Rs. 150 
to repair her house and had to find 
money for cultivation and for other pur- 
poses. If this evidence is accepted it 
seems fairly clear that the lady knew 
before she actually signed the bond ex- 
actly what the nature of it was. The 
case put forward on her behalf at the 
trial was that when she executed this 
bond she did not know that it was a 
mortgage at all. She thought that she 
was merely executing some security 
bond. That story was not accepted in 
the trial Court and the learned ‘District 
Judge says nothing about it ’but merely 
decided the case upon the ground that 
the plaintiffs had failed to produce suffi- 
cient evidence, or indeed any evidence, to 
show that this lady at the time when she 
executed the bond had it explained to her. 

The result is that the learned Judge 
Jjias arrived at his conclusion by omitting 
to consider the evidence which was given 
as to the lady's knowledge of the nature 
of the transaction under the misappre- 
hension that no such evidence existed. 
1 am not suggesting that the mere fact 
that he did not in terms refer to this 
evidence would be sufficient for sending 
it back for re-hearing, but in the present 
instance he has gone very much further 
than that; for he has stated tic at there is 


no evidence on the plaintiffs’ side that 
this lady understood that she was mort- 
gaging her property. Of course, if he 
thought that, it was clear that he was 
entifcled to arrive at the conclusion at 
which he did, namely, that the bond was 
not valid as agiinst her ; and that finding 
on his part, based as it was upon a mis- 
apprehension, for there was evidence on 
the plaintiffs’ side to the fact which ho 
mentions, was really the whole found- 
ation of his judgment. For these reasons, 
it seems to me that the judgment cannot 
stand and must go back for further con- 
sideration and the Court will consider 
whether, in fact this lady first of all 
executed the bond at all, and, secondly, 
whether assuming she did execute it, 
she was aware of the nature of the 
transaction. 

In remanding this case it must not be 
understood that this Court is necessarily 
taking a different view of the actual 
result which ought to be arrived at from 
that determined by the learned District 
Judge, It may be that the appellate 
Court when the case goes back to it may 
find many features in the evidence and 
in the document in the case which indi- 
cate that this lady did not really under- 
stand the nature of this document. It 
may be that he may find that she never 
executed it at all but all these are 
matters which must depend upon a re- 
view of the evidence before him. 

We are not in a position to determine 
any of these questions; There are un- 
doubtedly many suspicious facts appear- 
ing in connexion with this transaction if 
the other findings of the learned District 
Judge are to be accepted. At the same 
time the whole matter will be open to 
the lower appellate Court upon the re- 
hearing of the appeal. Perhaps, I ought 
to add that in considering these questions 
the principles upon which the Courts in 
India ought to act are laid down at some 
length in the judgment of the Judicial 
Committee in the recent case of Farid- 
un-nissa v. Mukhtar Ahmad (I). The 
decision appealed from is set aside, and 
the case will be sent back to the Court 
of the District Judge for reconsideration 
ur)on the facts. The costs of this appeal 
will abide the result of the re-hearing. 

jposter, J. — I agree. 

Case sent back. 


(1) Agl.R. 1925 P.C. 20i==47 All. 7C8. 
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Kulwant Sahay, J. 

Jung Singh and others — Plaintiffs — 
Appellants. 

V. 

Dularchand Mahto and others — Defen- 
dants — Respondents. 

Appeal No. 1161 of 1923, Decided on 
17th June 1926, from the appellate 
decree of the Addl. Dist. J., Patna, D/* 
15th June 1923, 

Bengal Tenancy Act^ S. GO — Eegistered and un- 
registered Thekadars — Claim by registered theka- 
dar — Tenant cannot plead payment to unregis- 
tered thekadar. 

Where the question arisen between two sets of 
thekadars one of whom is registered and the 
other is not registered, it is not open to the 
tenant to plead payment to the unregistered 
thekadar in defence to a claim by the registered 
thekadar: 6 P. P. J. 658, Rel. on, [P 633 G 1] 

Mohammad Hasan Jan — for Appellant. 

N, C. Sinha and B, C. Sink a — for Res- 
pondents. 

Judgment. — This is an appeal by the 
plaintiffs and it arises out of a suit for 
rent. 

The rent was claimed for the period 
from 1326 to the S-annas kist of 1328 
F. S. The plaintiffs claim under a 
registered theca patta dated the 17th 
May 1919, executed by the 16 annas 
landlord who was the pro forma defen- 
dant in the suit, the theca being for a 
period from 1327 to 1335 F. S, This 
theca was preceded by an amal dastak 
dated the 15fch of Asin 1326, granted by 
the 16 annas proprietor to the plaintiff 
No. 1 alone for »the year 1326. The 
defence of the defendant-tenant was that 
the plaintiffs had no title as landlords ; 
that one Shujait Ali held the village in 
which the holding in dispute is situated 
under a lease dated the 11th November 
1914, granted by the proprietors for the 
years 1322-1380 ; that Shujait Ali was 
dead and his heirs were in possession ; 
and that the rent for the years in suit 
had^een paid to the heirs of Shujait Ali. 
The proprietor entered appearance and 
stated that Shujait Ali surrendered his 
lease in 1325, and thereafter the amal 
dastak and the theca patta were granted 
to the plaintiffs. The learned Munsif 
decreed that suit. On appeal the 
learned Subordinate Judge has set aside 
that decree and has dismissed the suit on 
the sole ground that the plaintiffs had 
failed to make out their title to sue. 
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On second appeal by the plaintiffs its 
is contended that the plaintiffs stand 
recorded in the Collectorate in Register 
D, and that under S. 60 of the Bengal 
Tenancy Act the tenant is not entitled 
to plead in defence to the claim of the 
plaintiffs, who have been registered 
under the Land Registration Act, that 
the rent is due not to the plaintiffs but 
to a third person. 

In my opinion this contention is sound: 
and ought to prevail. The learned 
Munsif referred to the fact that the 
plaintiffs' names appear in Register D. 
The learned Subordinate Judge makes 
absolutely no reference to this fact ; he 
merely considers the question of the 
surrender by Shujait Ali and concludes 
that the plaintiffs had failed to prove 
the alleged surrender and, that, therefore^ 
the theca of Shujait Ali still continues 
and that the lease to the plaintiffs was 
suspicious and could nob, in any event^» 
prevail against the lease granted to 
Shujait. 

Having regard to the provisions of 
S. 60 of the Bengal Tenancy Act, I am 
of opinion that it was not open to the 
tenants to plead that the rent was not 
due to the plaintiffs but to the heirs of 
Shujait. On behalf of the respondents 
reliance has been placed upon Durga 
Das llazra v. Sam ash Akon (l) and 
G Irish Chandra Chongdar v. Satish 
Chandra Sarkar (2). Both, of theso 
decisions were, however, considered by 
this Court in Nand Kiter v. Jodhan 
Mahton (3), The decision in Durga ^Das 
Hazra v. Samasn Akon (l) was not 
followed, and the decision in Girish 
Chandra Ghondar v. Satish Chandra 
Sarkar (2) was distinguished, and it was 
held by this Court that a person regis- 
tered under the Land Registration Act 
was entitled to recover rent from the 
tenants without any further proof of 
title, and that the tenants were not en- 
titled to plead that the registered pro- 
prietor was not in fact the proprietor 
and that the rent was due to a thir^, 
person. 

It is contended on behalf of the res- 
pondents that a theoadar is not required 
under the provisions of the Bengal Land 
Registration Act to have his name regis- 

(1) [1900] 4 0. Vv^ N. G06. 

(2) [1907] 12 0. W. N. 622. 

(3) [1921] G P. L. J. 658=(1921) P. H. 0* C. 

=61 I. 0. 386=2 P. L. T. 337. 
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tared, and that Shujait Ali as theoadar 
could recover rent from the tenants even 
if he wa*i not registered under the Land 
Begistration Act, and that the proprietor 
who was registered and who had granted 
'the theca to Shujait Ali could not be 
heard to say that payment of rent by 
the tenant to Shujait Ali was not a pay- 
ment which he was bound to recognize 
inasmuch as Shujait Ali was not recorded. 
In my opinion this contention has no 
force. It Is true that a thecadar is not 
required to have his name registered 
under the Land Rsgistration Act ; but if 
a thecadar gets his name registered, it is 
not open to the tenant to plead that the 
rent is payable to another thecadar who 
has not gob his name registered. The 
registered proprietor assigns his right to 
recover rent from tenants to the theca- 
dar, and a payment of rent to the theca- 
dar is in effect a payment to the pro- 
prietor and, therefore although a tenant 
can successfully plead that a payment of 
rent to the theoadar of the proprietor 
was a good payment, yet when the ques- 
tion arises between two sets of thecadars 
one of whom is registered and the other 
is not registered, I am of opinion that it 
is not open to the tenant to plead pay- 
ment to the unregistered thecadar in 
defence to a claim by the registered 
thecadar. 

As I Have said the learned Subordi- 
nate Judge has not considered the effect, 
of the registration of the plaintiffs ’ 
names in Register D. The parties do 
nob agree as to the date when the 
plaintiffs were registered. According to 
the plaintiff-appellants they were regis- 
tered on the 21st March 1920, which 
corresponded to the 16th of Ohait 1327, 
and payment is aMeged to have been 
made to the heirs of Shujait Ali under a 
compromise in August 1920, It is, 
therefore, necessary to find as to when 
the plaintiffs were registered in the 
Golleotorate under the Land Registra- 
tion Act, and also as to whether any 
payment was made by the defendants to 
t-he heirs of Shujait for any portion of 
the year in suit prior to the registration 
of the plaintiffs’ names in the Coliector- 
ate. 

The decree of the learned Subordi- 
nate Judge must, therefore, be set aside 
and the ca^e remanded to him for re- 
he.arlng. He must consider the question 
as to whether the plaintiffs are recorded 


under the Land Registration Act, and if 
80 when they were recorded, and whe- 
ther any payment was made by the 
defendants to the heirs of Shujait for 
any of the years in suit before the date 
of such registration. A decree will be 
made in favour of the plaintiffs for such 
arrears of rent as were not paid to the 
heirs of Shujait before the date of the 
registration of the plaintiffs. Costs will 
abide the result. 

Case remanded. 
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Adami and Kulwant Sahay, JJ. 

Bhupendra Narain Mande) — Appel- 
lant . 


V. 

Jaiieswar Hander and another — Res- 
pondent 

Misc. Appeal No. 17 of 1925, Decided 
on 1st July 1925, from an order of the 
Dist. J., Bhagalpur, D/- 23rd December 
1924. 

Jic Civil P.C., 0. 21, 2?. 11 — Heading and column 
8 hla'xk — No correct entry In column 6 — No list 
of properties — Sheet No, 2 blank— No copy of 
decree attached — Names of decree-holders not 
given — Application on last day of limitation — 
Time given for supplying defects — Application Is 
barred. 

Where an execution application was defeotiv® 
in very many ways, that is, the heading wa® 
blank and so was column 8, column 6 was not 
correctly entered and no list of the propertle® 
sought to ba sold was given ; Sheet No. 2 wa® 
blank and there was no copy of the decree at’ 
tached to the application, column 10 did not 
show a clear statement of the petition, the names 
of' the decree-holders were not given, and time 
was given to the applicant for supplying the 
defects without fixing any datj and when the 
defects were supplied, it was found that the 
original application was made on the last day of 
limitation. 

Held : that the application was time-barred 

[P. 684 C.lj 

A.P. Upadhaya — for Applicant. 

S. 0. Maziimdar and Nawadwip Ch. 
Ghose — for Respondents. 

Adami, J. — This is an appeal from 
an order of the District Judge of Bhagal- 
pur, setting aside the order of the Munsif 
of Madhipura, rejecting an application 
for execution of a decree. It appears 
that the decree of which execution was 
sought was passed on the 28th October 
1911, and time, therefore, would expire 
on the 28th October 1923. On the 13th 
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November 1923, the application was filed. 
It would be in time on that date because 
that dato was the first date after the 
civil Court vacation, The application, 
hovfever, was defective in very many, 
ways ; the heading was blank and so was 
column 8, column 6 was not correctly 
entered and no list of the properties 
sought to be sold was given ; Hheet No. 2 
was blank and there was no copy of the 
decree attached to the application ; 
column 10 did not show a clear state- 
ment of the petition, the names of the 
decree* holders were not given. The 
Munsif i)a88ed an order on the 13th 
November 19.3 : ‘ Petition returned for 
compliance of the omissions pointed out.’* 
No date was given for compliance. On 
the 19th November, the application was 
put in again, hut it was found that all 
the defects noted liad not been removed, 
and the Munsif passed an order on that 
date that tlie decree-holder must remove 
ail the errors hy the 4th of December. 
On the 7th December, the order sheet 
shows that the number and date of the 
previous execution proceedings had not 
been correctly given ; it was Vioted that 
the decree appeared to ho time* barred, 
that is to say, I suppose, that the appli- 
cation was time-barred. The Munsif 
ordered that the decree-holder should 
show cause l y petition why the applica- 
tion should not be rejected, and, if he 
failed, the petition would stand time- 
barred. The application was returned 
for compliance by the l7th Ueceniber. 
The next order on the order sheet is not 
dated, but it is to the effect that the 
order of the 7th December must bo com- 
plied with by the 17th of January, and 
it seems that some objection, was taken 
that notice ot the order of the 7th Jan- 
uary had not been given to the pleader. 
No petition was put in on the 17th 
January 1924, but on the 18th January, 
the decree-holder filed a petition showing 
cause why the application should not be 
found to be time-barred and excused his 
failure to file the application on the 17th 
on the ground that he could not get any 
stamp on that date. The next order on 
the order-sheet is dated the 286h January 
1924 a»nd is “register the petition.” This 
entry was made by a clerk without 
orders from the Muusif, and the Munsif 
paid no attention to' it. He found that 
the application was beyond time and 
time-barred. 


An appeal was made to the District 
Judge and he held that, as the Munsif 
had given no date on the 13th November 
1923, for complianee with his order but 
on the 19th ^oven:Jber gave time till the 
4th December for compliance, it must be 
held that he had allowed time till the 
4th of December ard thus had saved the 
application from being time-barred. The 
learned District Judge admits that, even 
on the 4th December, the application was 
still defective, but he decided, on the 
basis of various rulings which he cited^ 
that the defects on the 4th December 
were not material defects and, therefote,. 
it must be held that time had been ex- 
tended and the order had been complied 
with by the 4th December. He, there- 
fore, admitted the application. 

In my opinion, the application should 
be held to bo time-barred. It is clear 
that at the last moment the decree- 
holder put in a piece of pai)er with cer; 
tain facts written on it and certain 
prayers, but that application was not an 
application for execution such as is 
required hy law. It w^as very flagrantly 
defective ; it was treated as being of no 
avail and it was returned to the decree- 
holder to be completed in proper form. 
At that time the question whether the 
application was time-barred could not be 
considered, because the facts stated in 
the application did not aff ord the neces- 
sary information : it was in fact freatecl 
as no application at all. On the 19th 
November time was given until the 4bh 
December and it was then first noticed 
that the application appeared to be time- 
barred and the decree- holder w'as called 
upon to point out any reasons why it 
should not be condemned as time- barred. 

In the case of Salim uUa Bahadur w 
Saiiiaddi Sarkar (l^, a decree-holder 
applied for execution of his decree and» 
before the period of limitation had ar- 
rived, he applied to the Court under 
O. 21, R. 17 to be allowed to file a list of 
immovable properties. The Court 
simply made the order ‘ permitted” and 
did not fix any time within which th^ 
list was to be filed. The list was sub*- 
sequently filed after the period of li- 
mitation had already run. It was there 
held that the proceedings in execution 
were barred by limitation inasmuch 
the provisions of 0. 21, R. 17 aub-R. (2) 
were not complied with and the neces- 
(1) C1914] 18 C. U J. 588—22 I. C- 337. 
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sary formalities were not carried oufc 
within the time prescribed by law. In 
that case .as in this case it was not 
brought to the notice of the Court at the 
time the application was made that there 
was any question of limitation. The 
failure to file a list; *of properties was a 
material defect and by the time that the 
order was passed on the 19bh November 
the application was already time-barred. 

The learned District Judge has cited 
various oases where various defects were 
held to be individually nob material. 
Bib in the present case, the application 
was defective in nearly every way and 
miuy of* the defects were material. The 
decree-holder in the later stages seems 
to have continued to delay and his excuse 
that he could not file the petition on 
the 17bh January, because he could not 
gat the stiinp, vvii not a good one. I 
can sac no good reason for considering 
that it c in be held that an application 
for exeoution was mxda within time and 
in my opinion the application should he 
held to bo time* barred. 

The appeal should be allowed with costs, 
the order of the learned District Judge 
set aside and that of the Munsif restored. 

Kulwant Sahay, J,— I agree. 

Appeal allowed, 
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Ros.s AND Kulwant Sahay, JJ. 

Emperor 

v. 

Gotind Si kjK — Accused. 

# 

Jury Reference No. 2 of 1926, Decided 
on 2Qd March 1926, made by the S. J., 
Patna, on 20bh January 1926. 

(a) Petiil Coie, S. V'A —.intedating docir 
ment is not necessarily forgery, 

Mere antadatiag of tho docuni on t would not 
neoessariiy it a f 1 U 3 do(3a’iiaat unless it 

operates or could operate to prejudice anyone. 

[P 533 0 1] 

(6) Criminal P. C.. S. 307 — Verdict of jury 
wUl not be upset unless it Is unsupported by 
evidence. 

The High Court will uot interfere in a raferenco 
under S. 3 j 7 against thi verdict of the jury, 
unless it is of opiaioa that the verdict of the jury 
could nob be supported by the evidence on the 
record. [P 636 0 2] 

H, L, Nandkeolyar — for the Grown. 

HoBan Imam and B, V, Prasad — for 
Accused. 


Kulwant Sahay, J. — This is a refer- 
ence made by the Sessions Judge of Patna 
under S. 307 of the Code of Criminal 
Procedure on a disagreement with the 
verdict of the majority of the jury find- 
ing the accused not guilty. 

The charge against the accused was of 
using a forged document in a Civil litiga- 
tion under S. 471 read with S. 467 of tho 
Indian Penal Code. The document 
alleged to have been forged was a hand* 
note e.xecuted by one Umrao Singh in 
favour of the accused Gobind Singh for 
a sum of R^. 500 bearing date the 20th 
of Chaib 1329, which corresponds with 
the 2nd of April 1922. Gobind Singh 
instituted a suit on the basis of this 
hand-note in the Court of the Munsif at 
Barh on the 17th of May 1921, and tho 
hand-note was filed along with the plaint. 

The defendant Umrao Singh filed a 
written statement wherein he denied 
his liability under the hand -note, and 
denied the exeoution thereof. It appears 
that upon an application of tho defen- 
dant, Umrao Singh the hand*note was 
sent bo the stamp office at Oaloiibba for 
information as to whether the paper 
upon which the hand-note was executed 
had been issued on or before the 2nd of 
.\pnl 1922. The stamp office gave a 
reply saying that the paper upon which 
the hand-note was written had nob been 
issued on that date. The plaintiff, how- 
ever, appears to have taken no steps in 
tae suit, and the suit was dismissed for 
default on the llbh of May 1925. The 
learned Munsif, on the same day made 
a complaint against the plaintiff. Gobind 
Singh, under S. 476 of the Code of Cri- 
minal Procedure. After the dismissal of 
the suit, Gobind Singh filed a petition for 
restoration of the suit on the allegation 
that there had been a compromise 
between him and Umrao Singh ; and, in 
accordance with that compromise, Umrao 
Singh had executed a fresh hand-note 
for a sum of Rj 696 8-0, and the agree- 
ment between the parties was that none 
of them would bake any steps in- the suit 
and allow it bo be dismissed for default. 
Gobind Singh produced this second hand- 
note alleged to have been executed by 
Umrao Singh. An expert was eximined 
and his evidence was that bne thumb- 
impression upon the second hand-note as 
well as that upon the original hand- note 
of the 20bh Chait, 1329, were both the 
thumb-impressions of Umrao Singh, The 
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le^irned Maaaif, howaver, dismissed the 
application for restoration, and Gobind 
Singh was prosecuted for an offence 
under 8. 471 read with S. 467 of the 
Indian Penal Code. 

At the trial the only evidence given 
was that of the head-assistant of the 
stamp office, who proved that the paper 
upon which the hand-note had been 
written had not been issued in April 
1922 ; of the pleader, Babu Kandji Sahai, 
who filed the plaint and application for 
restoration of the suit on behalf of 
Gobind Singh ; and of Gouri Dayal, a 
clerk of the pleader Kandji Sahai, who 
proved that he had written the plaint. 
The prosecution story is that the hand- 
note bears the genuine thumb-mark of 
Umrao Singh but that the paper was a 
blank paper upon which Umrao ^ingh 
had put his thumb impression and had 
made it over to Kashi Singh in order to 
obtain from him settlement of certain, 
diara lands. Kashi Singh is the karpar- 
daz of Gobind Singh ; and Gobind Singh's 
case is that the loan was advanced to 
Umrao on the intervention of Kashi 
Singh and that the money was actually 
advanced on the 20th of Ghait 1329, but 
that the hand-note was executed on a 
subsequent date as Umrao Singh failed 
to repay the loan of Ks. 500 which had 
been advanced to him ; and that although 
the hand-note was executed on a sub* 
sequent date, yet the date of the original 
loan wa^ entered therein so that he 
might not lose the interest on his money. 

Now there is absolutely no evidence 
to show that a blank paper bearing the 
thumb-impression of Umrao Singh had 
been made over by him to Kashi Singh. 
Tnere is evidence in the case to show 
that the hand-note in question bears 
the genuine-thumb impression of Umrao 
Singh. The presumption mu^t therefore 
bo that the hand-note was a hand-note 
executed by Umrao Singh. The only 
thing that is certain upon the evidence 
is that the document had been ante- 
dated ; but this antedating of the docu- 
msnt would not necessvrily make it a 
false document. There is a total want 
of evjdenoa in the present case to show 
that the antedating was done by Gobind 
Singh with the object of making any 
wrongful gain to himself or causing 
wrongful Joss to Umrao Singh. The 
element of dishonesty is wanting in the 
present case. Moveover the fact of the 
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second hand-note having been given by 
Umrao Singh goes to show that the 
previous hand-note had been executed by 
him. In any event, upon the evidence 
as it stands, it cannot be said that the 
view taken by the majority of the jury 
was a view which was incompatible with 
the evidence in the case ; and it is clear 
that this Court will not interfere in a 
reference under S. 307 of the Code of 
Criminal Procedure against the verdict 
of the jury, unless, this Court is ol 
opinion that the verdict of the jury 
could not be supported by the evidence 
on the record. In the present case the 
evidence is, as I have said, such that the 
view taken by the jury cannot be said 
to be an unreasonable view of the case. 

In these circumstances. I am unable to 
accept the reference, which must be dis- 
charged ; the verdict of the jury will be 
accepted, and the accused must be acquit- 
ted and released. 

Rots, J — I agree that this reference 
should be discharged. It is admitted 
that the document bears the thumb im- 
pression of Umrao Singh, the debtor, and 
therefore, in the absence of evidence to 
explain this fact, the hand-note must be 
taken to have been executed by him. It 
bears date the 20th of Chait, 1329, that 
is, the 2nd of April 1922. It is proved 
that the paper on which it was written 
was not in existence then ; and it follows 
that the creditor antedated this hand- 
note. The question is, whether this is 
forgery. In my opinion, it is not. The 
conditions under which the antedating of 
a document by its executant will be 
forgery are discussed in Reg v. Ritson (l). 
There the Judges referred to the defini- 
tion of forgery in Bacon’s Abridgment 
where it was said : 

The notion of forgery doth not so much consist 
in the counterfeiting of a man’s hand and seal, 
which may often be done innocently, but in the 
endeavouring to give an appearance of truth to a 
mere deceit and falsity ; and either to impose 
that upon the world as the solemn act of another 
which he is in no way privy to, or, at least, te 
make a man’s own act appear to be done at.a 
time when it was not doje, and by force of such 
a falsity to give it an operation which in truth 
and in justice it ought not to have. 

That was a case where a oonveyance 
executed subsequently to an equitable 
mortgage and an assignment of the same 

(11 [1869] 1 0. C. aOO=39 L. 3. M, C. 10=21 

L. T. 437=18 W, R. 73=11 Cox. 0. C. 

352. 


Empebob V. Govind Singh (Ross, J.) 
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property was made to bear a date ante* 
rior to these transactions in order to give 
it priority over them. This was held to 
be forgery on the ground that by this 
antedating of the document a false opera- 
tion was given to it. Blackburn, J., in 
his judgment said : 

lo this case the false statement is in the date 
which, in ordinary cases, would not be material; 
bnt here, by extrinsic evidence, the false date was 
shown to be very material, and the forged deed 
would have pas^ the estate to another person 
than the prosecutor if the deed had been execu- 
ted on the day it bears date. 

Their Lordships relied upon an old 
decision, Salway v. Wale (2), which was 
a similar case ; but in that decision it 
was added that antedating is not forgery 
if there is not a mesne interest in any 
third person who is prejudiced thereby. 
In the present case there is nothing to 
show that che antedating of this docu* 
niant had, or could have had, any opera- 
tion to the prejudice of any one. The 
necessary ele-ment of fraud or dishonesty 
is, therefore, wanting. 

I, therefore, think that the decision of 
the juryAas correct and that the priso- 
ner mulHke acquitted and released. 

9 Beference 

(2) [15W-16-21j Moo, K. B. 655:=72 E' R. 819. 
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Das and Adami, JJ. 

Bashist Narayan Singh — Defendant — 
Appellant. 

V. 

Bindeshwary Prasad Singh and others 
— Plaintiffs — Kespondents. 

First Apjieal No. 49 of 1926, Decided 
on 7th July 1926, from a decision of 
the Sub-J.. Darbhanga, D/- 18th February 
1925. 

Hindu Law — Partition — Mother takes equal 
to sons, but only half as much if she has got Income 
producing strldhan. 

According to all the leading authorities of the 
Mitaksuara S3hool, both mothers and step- 
mothers are equal sharers with the sons : 8 CoZ. 
637 and 47 I. C. 204, Foil. ; 16 Cal. 758 P. C., not 
Foil. She is, however, entitled to only half as 
much if she has got stridhan, but it cannot be 
said that when the text-writers lay down that 
the possession of stridhan should by itself reduce 
the claim of the widow to one-half, they meant 
to include ornaments within the term. A share 
given to a widow on partition is in lieu of main- 
tenance, and it is dihloult to understand how a 
widow can possibly maintain hersalf out of orna- 


ments. Stridhan in the text clearly means 
stridhan capable of producing an income. 

[P. 538, C. 1 <fe 2] 

Sultan Ahmed, K. P. Tayaswal and 
Janah Kishore — for Appellant. 

N. N* Sinha and B. P. Sinha — for Res- 
pondents. 

Da«, J — This appeal arises out of a 
suit for partition instituted by the res- 
pondents against the appellant. One 
Parmeswar Narain Singh died in Janu- 
ary 1923, leaving one son by his deceased 
wife and a widow and throe minor sons 
by her. The plaintiffs are the sons of 
Parmeshwar by his second wife, who is 
Defendant No. 2 in this suit. His son by 
his deceased wife is the defendant-appel- 
lant. The plaintiffs are the minor sons 
and ‘are represented in the record of this 
suit by their maternal uncle as their next 
friend. 

Three material points were taken in 
the written statement ; first, that the suit 
is not for the benefit of the minor plain- 
tiffs ; secondly, that the parties origi- 
nally came from Oudh and that according 
to custom 

partition takes place on the bisis of Patnl 
Bbag and as such the defendant is entitled to a 
share equal to half of the whole property, and the 
othen half should go to the plaintiffs and their 
mother ; 

and, thirdly, that the widow of the 
deceased is not entitled to a share out of 
the whole estate. The learned Subordi- 
nate Judge has decided all these points 
against the defendant and has given the 
plaintiffs a decree substantially as claim- 
ed by them. He has also held that 
Defendant No. 2 is entitled to a share 
equal to that of each of the sons. 

So far as the first point is concerned, I 
havejio doubt whatever that the suit is 
for the benefit of the minors. The defen- 
dant is actually in possession of the 
entire estate and he has put forward a 
title to a moiety of the estate. As I shall 
presently show, there is not the slightest 
foundation for the claim put forward on 
behalf of the defendant. The parties are 
not on good terms and 1 have no doubt 
whatever that the plaintiffs will suffer 
considerable loss if the estate is left in 
the hands of Defendant No. 1. 

So far as the second point is concerned 
the case of the defendant appears to be 
that under some custom he takes a 
moiety of the estate being the only son of 
one of the wives of the deceased and that* 
the plaintiffs being the sons of the other 
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wife as between fcheofi take a inDieby of 
the estate. The defendant seems to base 
his case on some custDcn re33gniz0d in 
Oudh ; bub no such ciubom has been 
established. The learned Subordinate 
Judge has dealt with this matter and, in 
my opinion, the conclusion at which he 
has arrived is right and must be affirmed. 

The last point raised on behalf of 
the defendant in the written stabetnonb 
is settled by authorities which are bind- 
ing on this Court. The contention of the 
appellant is that the m)bh 0 r on partition 
is entitled to a share only out of her 
own son’s share. This is no doubt the 
law in families governed by the Bengal 
School of Hindu Law : See Hemangini 
Dun v. Kedarnath Ktcnda Chaudhuri/ (i). 
It was contended before us that although 
that case was a case of Diyabhaga, still 
the dooision of the Judicial Committee is 
of general application and applies bo 
Mitakshara family. I am unable to 
accept this contention as wdll founded. 
In dealing with the case the Judicial 
Oomniittoe exi)rossly referred to the texts 
which arc binding in the Bengil School 
of Hindu Law. IMioy did nob deal with 
Mitakshara texts and I am unable to hold 
that blub decision sliould govern a case 
under the Mitakshara Lvw. 

'file leading 0 ISO applici’ole bo Mibak- 
shara is that of Dtimoodar Misser v. 
/Sea ibtUtg Misrain (2). The decision was 
based on the Mitakshara, Chapter 1, S. 7, 
verso I, where it is said that 
of hoir-» dividing j\fter the death of th^ father 
let the mother also takj an oquvl share, 

lb w«as conceded that the text left it in 
doubt whether the berm ‘mother’ included 
‘step-mother’ ; bub ^Ir. Justice Mitber 
who had a profound knowledge of the 
Hindu Jjaw, examined the various texts 
which are of authority in the country 
governed by the Benares School of Hindu 
Law and came to the conclusion that 
aooordiog to all the leading authorities of the 
Mitakshara Sohool, b:)th mothers and step* 
Tiothers are equal sharers with tho sous. 

The decision of Mr. Justice Mibter has 
been consistently followed: see Damo' 
dardafi Maneklal v. Uttamram Maneklal 
(3) ; Mathura Prasad v. D^oka (4) ; Ilav 
narain v. Bi^thavihhar Nath (5) : Saha 

(1) [1880) local. 758-10 I. A. 115 =5 Sar- 

£i74 (P. 0.). 

(2) [1882] 8 Oal. 507. 

<3) [1890] 17 Bom. 271. 

(4) [18^)0] A. W. N. 124. 

(5) [1916] 38 All, 83 ^-=31 1. C. 907 -13 A. L. J. 

1129. 
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Baut v. Mania EaiUuin (6). The last 
mentioned decision is of this Court and 
is binding on us. I hold that the deci- 
sion of the learned Subordinate Judge is 
right and must be affirmed. 

A new point was taken before us and 
is to the eject that as the widow has 
already received sbridhan from her hus-l 
band her share should be reduced to half; 
the share of the son. The argument is 
founled on the text of Mitakshara as 
contained in Chapter 1, Section 7, verse 2, 
which is a? follows : 

Of heirs making a pirtition aftjr the decea^.' 
of the father, the mother shall take a share equal 
to that of her .sou ; provided no stridhaa had been 
given to her. But, if any had been received by 
her, she is entitled to half a share, as will i>e 
explained. 

The point was, however, nob taken in 
the written statement and no issue was 
framed on this point by the learned 
Subordinate Judge. Mr. Jayaswal, how- 
ever, relies upon the finding of the learn- 
ed vSubordinabe Judge to the effect that 
there are ornaments belonging to the 
widow which cinnob be the subject- 
matter of the partition. It appears that 
the defendant claimed that tM orna- 
ments should be partitioned belWen the 
parties. The learned Subordin A Judge 
held that those ornaments wre the 
personal properties, namely stridhan of 
Defendant No. 2 and could nob be lield 
bo bo joint family properties. I am 
willing' to accept that the widow is in 
posse.ssion of certain ornaments which 
were given bo her by her husband. The 
value of theie ornaments has not been 
ascertained and wo are unable to say. 
what their value is. But apart from any 
other consideration, I do not think that 
wiien the text-writers lay down that the 
possession of sbridhan should ^ by itself 
reduce tho claim of the widow to one- 
half, they meant to include ornaments 
within the term. A share given to a 
widow on partition is in lieu of main- 
tenance and it is difficult to understand 
how a widow can possi'bly maintain her- 
self out of ornaments. Stridhan in the 
text clearly means stridhan capable of 
producing an income. I am accordingly 
of opinion that the contention of 
Mr. Jayaswal must be overruled. 

I would dismiss this appeal with costs. 

Adami, J.— I agree. 

Appeal dismissed. 

(6) [1918] 47 I. C. 201,“ 


Bashist Narayan V. Bijndr.shwary Prasad (Das, J.) 
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Das and Adami, JJ, 

Kokil Chand Ram and otliprs — Plain- 
tiffs — Appellants. 

V. 

Banbahadur Singh and othe7*s — Defen* 
(] ants — Res pond en ts . 

Appeal No. 1G5 of 1924, Decided on 
21sti May 1926, from the original decree 
of the Addl. Sub'J , llazaribagh, D/- 30th 
JAine 1924. ^ 

(a) Coyitracf N. 19 — Completed contract — 
Setting a^'ide- -Inadequate consideration amount- 
ing to fraud h ground for setting aslde—Ccm- 
tracL 

A Court will 8et aside a completod transaction 
if it is shown that the consideration was so in- 
adequate as to lead to the inference of* fraud or 
undue influence, biit the inadequacy of conside- 
ration must be apparent and must not be 
left to bo spelled out by dexterous arguments 
as to value. In other words, in order to enable 
the Court to sot aside a completed transaction, 
the thing must spe^ik for itself. [P. 042, C. Ij 

(b) Contract 'Act, Ss. IG and 17 — Inadequate 
consideration may lead to inference of fraud or 
undue Influence. 

The fact that a transaction was at an under- 
value is evidence from which it may bo inferred 
that the party thereby benefited was guilty of 
fraud or undue influence. [P. oU, 0. 2j 

(c) Specific perfonnance -Ilelief of specific 
performance Is discretionary with Court, btU Cout t 
has 'no discretion to refuse relief based on com- 
pleted contract. 

The Court may refuse to enforce specific per- 
formance of a contract at suit of a party who 
has innocently made a representation to the 
other in cases where the party misled would 
have no right to rescind the contract. But the 
position is entirely different where a party 
comes to Court and seeks relief on completed 
transactions. There is no longer any discretion 
in the Court to refuse to give the plaintiff the 
appropriate relief unless it is established that at 
Jaw he is not entitled to the relief. [P. 541, C. 2] 

P. C. Mantck and D. C. De—for Appel* 
lants. 

Ila^ati Iimm, Sukti Kk'inta Bhatt i’ 
ch'aryit S. N, Bose and Dhyan Chandra — 
for Respondents. 

Dat, J . — This appeal arises out of a 
snit instituted by the appellants for re- 
covery of possession of certain proper- 
ties on the footing of certain-deeds exe- 
cuted by Defendant No. 1 in favour of 
tbe plaintiffs, and for delivery of those 
deeds. The deeds referred to are (l) a 
tioca patta executed by Defendant No. 1 
in favour of the plaintiffs on the 20th 
June 1920 ; and (2) a usufructuary mort- 
gage bond executed by the same defen- 


dant in favour of the plaintiffs on the 
30th June 1920. The execution of bho 
documents was admitted, but the suit 
was resisted on the ground that there 
was undue intiuence and fraud exercised 
on the defendant by the plaintiffs. The 
learned Subordinate Judge rejected the 
ease of undue influence and fraud, bub 
he dismissed the plaintiffs’ suit on the 
ground that Defendant No. I was ii> 
.some way misled into entering into the 
transactions in question and that he 
made a bad bargain. The plaintitTs 
being dissatisfied with the judgment of 
the learned Subordinate Judge have ap- 
pealed to this Court. 

In order to understand the case it is 
necessary to deal with certain antece- 
dent transactions. Defendant No. I is 
the Raja of Palganj, Defendant No. 2 is 
his wife : Defendant No. 3 is his son and 
Defendant No. 4 is a junior memher of 
the family, in possession of certain khot- 
posh properties which were the subject- 
matter of certain transactions between 
him and the plaintiffs. There were two 
sets of antecedent transactions which it 
was the object of the transactions in 
suit bo extinguisli : first, transactions bet- 
ween the.’plaintiffs and Defendant No. 2 : 
and, secondly, transactions between 
plaintiffs and Defendant No. 4. On tlie 
2lsb March 1910, Defendant No, 2 bor- 
rowed Rs. 2,000 from the plaintiff’s and 
executed a hand-note in their favour. On 
the Gbh May 1910, she borrowed another 
sum of Rs. 200 from them and executed 
another hand-note in their favour. On 
14th January 1912, siie executed two 
mortgages in favour of the plaintiffs; one 
for Rs. 5,000 and the other for Rs. 1,5(K). 
The mortgage for Rs. 5,000 was to pay 
off the principal and interest duo to tho 
plaintiff’s on the two hand-notes. The 
mortgage for Rs. 1 ,500 was for cash ad- 
vance made that day. These were all 
the transactions ‘between the plaintiffs 
and Defendant No. 2. As between bho 
plaintiffs and 'Defendant No. 4 there were 
the following transactions: On the lab 
April 1916, Defendant No. 4 borrowed 
Rs. 11,898 from the plaintiff’s and execu- 
ted a mortgage in their favour in respect 
of his khorposh properties. On tbe SOtli 
April 1917, he borrowed Rs. 4,800 from 
the plaintiffs and executed another mort- 
gage-bond in their favour. The execu- 
tion of the documents in respect of these 
antecedent transactions was admitted ia 
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the written statement, but it was con* plaintiffs as against Defendant No. 2 


tendeci that the full consideration was 
not paid by the pUintiffs. It is to be 
noted that the defendants did not say in 
their respective written statements how 
much was actually received in respect of 
those transvctions and they did nob ven- 
ture to come to the wibness'boK to con- 
tradict the case of the plaintiffs. The 
learned Subordinate Judge has found that 
the full consideration was paid in res- 
pect of all those transactions ; and the 
finding of the learned Subordinate Judge 
on this point has not been challenged 
before us. 

In order to wipe out all the transac- 
tions just narrated, a fresh arrangement 
was come to between the parties. It 
appears that over Rs. 25,000 was due to 
the plaintiffs from Defendant No. 4 on 
the mortgage-bonds of the Ist April 
1915, and the 30th April 1917. The 
plaintiffs assigned these mortgage-bonds 
to Defendant No. 3 for a ocnsideration 
of Es. 25,000. The case of the plaintiffs 
on this point is that Defendant No. 1 
who, as I have said, is the Rija of Pal- 
ganj, was anxious to secure the proper- 
ties covered by the transactions of the 
let April 1915, and the 30bh April 1917, 
for his son, and he accordingly took an 
assignment of these mortgiges for the 
benefit of his son, Defendant No. 3. He 
was, however, unable to pay the sum of 
Rj. 25,000 to the plaintiffs. There was 
also a large sum of money due to the 
plaintiffs from Defendant No. 2 on the 
two transactions of the 14th January, 
1912. To discharge the liability of 
Defendant No. 2 and also to satisfy the 
olaim of the plaintiffs for Rs. 25,000 as 
the consideration for the deed of assign- 
ment in respect of the mortgages by 
Defendant No. 4 in favour of the plain- 
tiffs, the Defendant No. 1 executed two 
documents in favour of the plaintiffs ; 
first, a ticca lea^e of 10 villages for 30 
years; and,' secondly, a usufructuary 
mortgage-bond in respect of his 'right to 
the rents in regird to 22 villages from 
1921 — 1935. The ticca lease was execu- 
ted on the 20bh June 1920. The pre- 
mium payable by the plaintiffs was 
Hs. 8,500 and the rent fixed in the lease 
was Rs. 925-15-0 payable in instalments 
with interest at 2 per cant, per month on 
all arrears. The sum of Rs. 8,500 paya- 
ble by the plaintiffs was in fact not paid, 
And was set off against the claim of the 


whose liability was assumed by Defen- 
dant No. 1. The usufructuary ‘mortgage- 
bond was executed on the 30th June 
1920. The consideration for this mort- 
gage-bond was Rs. 25,000 which was ndo 
paid by the plaintiffs but was set off 
against what was due by Defendant 
No. 1 to the plaintiffs on the deed of 
assignment of the 30th June 1920. The 
result of the transactions of the 20th 
June 19S0, and the 30th June 1920, res- 
pectively was as follows : 

(1) Defendant No. 4 was no longer 
liable to the plaintiffs but became liable 
to Defendant No. 3 on the mortgage'bonds 
executed by him on the 1st April 1915 
and the 30th April 19l7, respectively. 

(2) Defendant No. 3 was liable to pay 
Rs. 25,000 to the plaintiffs on the deed 
of assignment of the 30th June 1920 but 
that liability ‘was discharged by Defen- 
dant No. 1 giving a usufructuary mort- 
gage of certain villages to the plaintiffs. 

(3) Defendant No. 2 was discharged 
from her liability to the plaintiffs in 
respect of her mortgages, the claim of 
the plaintiffs being satisfied by the exe- 
cution of the ticca lease of the 20th 
June 1920. 

Although the documents were executed 
on the 206h June 1920, and the 30th 
June 1920 respectively they were not 
registered till the 14th August 1920. It 
appears that pending the registration of 
the documents, an account was submitted 
by the plaintiffs to the defendant show- 
ing how the matter stood as between 
them and the defendants. This account 
is Ex. 15 and is printed at page 57, part 
3 of the paper-book. It shows that 
Rs. 39,674-8-0 was due to the plaintiffs 
on the earlier transactions to which was 
added the sum of Rs. 1,000 for costs of 
stamps, etc. making a total of Rs. 40,874- 
8-0. Rupees 5,000 was wholly given up 
by the plaintiffs and Rs. 8,500 was shown 
as realized on account of the premium on 
the ticca lease of the 20(;h June 1920, 
and Rs. 26,700 was shown as realized oil 
the usufructuary mortgage-bond of the 
30th June 1920, though «as a matter of 
fact Rs. 25,000 and not Rs. 26,700 was 
payable by the plaintiffs to the defend- 
ant as the premium on the usufructuary 
mortgage bond. In other words, the 
plaintiffs gave up another sum of 
Rs, 1,700. They showed Rs, 40,200.a3 
having been realized by the ticca leas a 
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and usufructuary mortgage-bonds as 
against the sum of Rs. 40,874-8-0 due by 
the defendant to the plaintiffs. There 
was still a balance of Es. 674-8*0 which 
Defendant No. 1 agreed to pay later on. 
TChis account sheet waa signed by the 
defendant on the 13th August 1920 and 
thereafter on the 14th August 1920. All 
these documents, namely, the ticca lease 
of the 20fch June 1920 the deed of 
assignment of the 30th June 1920 and 
the usufructuary mortgage-bond of the 
30th June 1920 were registered in ac- 
cordance with law. Defendant No. 1 how- 
ever, refused to make over these registered 
documents to the plaintiffs, and declined 
to make over possession of the proper- 
ties covered by those documents. The 
plaintiffs, therefore, brought the suit out 
of which this appeal arises for possession 
of the properties on the completed 
transactions on the 20th Juno 1920, and 
on the 30th Juno respectively. 

The learned Subordinate Judge entirely 
misunderstood the scope of the suit. He 
thought that the suit was one for specific 
performance of a contract and he took 
the view that he had a discretion to re- 
fuse specific performance, if he conside- 
red that the defendant had made a bad 
bargp.,in. He found that consideration 
passed in respect of the earlier transac- 
tions; he found that no undue influence 
was proved in respect of the earlier 
transactions into which Defendant No. 2 
entered ; but he thought 

it was not at all a gool bargain for tho defen- 
dant to make provision for hia aon by encum- 
bering his otherwise encumbered estate. 

He took the view that Defendant 
No. 1 did not understand the account, 
Ex. 15, and he says that 

it ia not unreasonable to suppose that the 
Defendant No. 1 was misled into executing those 
ioouments, 

It may be pointed out that Defendant 
No. 1 did nob venture to come to the 
witness-box and in the absence of any 
explanation by him, »it was nob open to 
the learned Subordinate Judge to* take 
this view of the evidence. His final view 
i^ that. 

it is impossible to conceive of a better exa- 
mple of one sided affair and very badibargain 
for the Defendant No. 1. 

In thir view he thought that it was 
open to him to refuse specific perfor- 
mance of the contract. As I have al- 
ready said, the learned ’Subordinate 
Judge has misconceived the nature of 


the plaintiffs’ suit which is not for 
specific performance of a contract but 
for relief on the footing of completed 
transactions. It is^ quite true that any 
misrepresentation whether fraudulent or 
innocent which is sufficient to avoid a 
transaction is a good defence to proceed- 
ings, against a party misled for the 
specific performance of the contract. It 
is also true that the Court may refuse to 
enforce specific performance of a contract 
at suit of a party who has innocently 
made a representation to the other ini 
cases where the party misled would havei 
no right to rescind the contreeb. But 
this is owing to the discretionary nature 
of the relief of ordering specific per- 
formance, and bo the fact that, in grant- 
ing or withholding this remedy, the 
Court may have regard to considerations 
of unfairness or hardship, and as to the 
party’s conduct which would have no 
weight at law. Bub the position is 
entirely different where a party come? 
te Court and seeks relief on completed 
transactions. There is no longer any 
discretion in the Court to refuse to give 
the plaintiff the appropriate relief unless 
it bo established that at law he is not 
entitled to the relief. Brand and 
undue influence and fraudulent misre- 
presentations, if established, are good 
grounds for refusing the plaintiff the ap- 
propriate relief even where the matter 
has passed from the domain of contract> 
to that of conveyance. J5u5 it is conced- 
ed that^no such case has been established 
by tho ' defendants. Mr. Hasan Imam, 
however, contends that there is such 
inadequacy of consideration in this case, 
that although there is no positive evid- 
ence of fraud, the Court will presume 
that the transactions were the result of 
an imposition on tho defendant. It is 
well established ‘ that the fact that a 
transaction was at an undervalue is evi- 
dence from which it may be inferred 
that tho party thereby benefited was 
guilty of fraud or undue influence and 
that where it is sought to set aside a 
sale on these grounds the inadequacy of 
the consideration given may possibly be 
so gross as to leave room for no other 
inference than that the bargain • was 
obtained by undue influence or fraud. 
Mr. Hasan Imam who has argued this 
case on behalf of the respondents with 
conspicuous fairness has put his whole 
case on this ’basis. He contends that. 
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the consideration h so grossly inade- 
<iuate that we ought to presume that the 
tiansjictions wore the result of undue 
influence exerted by the plaintiffs on 
Defendant No. 1. 

I now proceed to consider whether the 
consideration is so grossly inadequate as 
to give rise to 'the inference of fraud o* 
undue influence. In considering this 
matter we have to distinguish between 
transactions of Defendant No. 2 and 
those of Defendant No. 4. (His Lordship 
the discussed the evidence and proceeded) 
The position, therefore, is that on the 
20th June 1920, the date of the ticca 
patta, Defendant No. 2 had a complete 
title to the property which was the 
subject-matter of her mortgage. It is 
(luite true that at the date of her 
mortgages she had only a lease for a 
number of years, but she represented to 
the idaintiffs that she was authorized to 
transfer the village to them and pro- 
fessed to transfer it for consideration. 
That being so, such a transfer would 
operate on the interest which Defendant 
iNo. 2 acquired in such property sub- 
isequently. It is not necessary to refer 
to the authorities on the point : it is 
sufficient to say that S. 43 of the Trans- 
fer of Property Act embodies the prin- 
ciple which has boon accepted in deci- 
sions far too numerous to mention. Then 
dealing with the transactions of Defen- 
dant No. 4 his Lordship continued. I 
entirely agree that a Court will set aside 
k completed transaction if it is shown 
hat the consideration was so inadequate 
bs to lead to the inference of fraud or 
indue influence, but the inadequacy .of 
lonsideration must be apparent and must 
lot be left to be spelled out by dextor- 
ms 'arguments as to value. In other 
vords, in order to enable the Court to 
let aside a completed transaction, the 
hing must speak for itself. I am of 
ipinion that it has not been shown in 
ihis case that there is such inadequacy 
of consideration as to load to the infer- 
ence of fraud or undue influence. 

1 hold that there is no defence to the 
suit which should have been decreed by 
the learned Subordinate Judge. I would 
allow the appeal, set aside the judgment 
and the decree passed by the Court 
below and give the plaintiffs a decree in 
berms of .prayers 1 — 5. The plaintiffs 
are also entitle to their costs both in 


this Court and in the Court below as 
against Defendant No. 1. 

Adaml, J.~~I agree. 

Appeal allowed. 
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Aoami and Macpherson, JJ. 

Mt, Sheoratui — Defendant No. 2 — 
Appellant. 

V. 

Munshi Lall — Plaintiff — Respondent. 

Second Appeal No. 31 of 1924, Decided 
on 8th July 1926, from a decision of the 
Sub-J., Patna, D/- 5bh October 1923. 

(а) Miihimmaian Law — Pre-emption — Owne* 
of plot can pre-empt though not residing on the 
plot, 

Owaor of a plot oa homestead can pre-empt 
the sale ot adjoining land though the owner does 
not reside therein. » 543, 0. 2] 

(б) Muhammaian Law— Pre-emption— ** Halt " 
includes small enclosure or plot of homestead 
land. 

The word “halt” is not adequately represented 
by th3 English word “garden,” probably not 
even literally, and certainly not in the sense in 
which “halt” is liable to pre-emption. In the 
latter contingency “hait” includes if not‘‘zayut” 
in the sense of any field, arable or pastoral, cer- 
tainly a small enclosure in the shape of a plot 
of homestead land, which has been and is to be 
utiliz)d as a site for a house, especially when it 
is situated iu a thickly populated area of a large 
town : G B, L. B, 41 ; 2 W. B. 261 and 2 B. 
L, B, A, C, 63, Bel. on, [P. 644, 0, 1] 

N, C. Sink a aad N. C. Okose—tor Ap- 
pellant. 

A, B. M ulcer ji and B, B, M ulcer ji — for 
Respondent. 

Maepherson, J.— The plaintiff sued 
for pre-emption of a house in Mahalla 
Gadri in Patna City which the appel- 
lant had purchased from the owner. 
Defendant No. 1. The suit was decreed 
and the appeal of the vendee having 
been dismissed, she has preferred this 
second appeal. 

The plaintiff claimed the right of pre- 
emption on the ground of vicinage as 
owner of a plot of homestead land ad- 
joining the house brought by appellant. 
All the points raised in the Courts 
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below have been determined in his favour 
and in ^ second appeal Mr. Naresh 
Chandra Sinha, on behalf of the appel* 
lanfc raises only one point. It is that 
the right of pre-emption on the ground 
of vicinage does not extend to the case 
of a person like the plaintiff whose pro- 
perty contiguous to the subject of pre- 
emption is only a plot of land on which 
no house stands, and which is not alleged 
to be a girden or walled enclosure. 

The finding? of fact are that the 
plon of the plaintiff is homestead land, 
that there are on it the remains of a 
house though these remains cannot at 
present be described as a house, and that 
the plaintiff intends to build u])on it. 
His present dwelling-house is sixteen 
bouses distant. It was conceded in the 
trial Court on behalf of the defendant 
appellant that the owner of the house in 
^suit would have a right of pre-emption 
in respect of plaintiff's plot. 

The learned advocate for the appel- 
lant contends that only the owner of a 
house or a garden contiguous to the 
subject of pre-emption has right of pre- 
emption on the ground of vicinage. In 
support of this contention he refers first 
to the fact that the object of the right is 
the exclusion of one who might be a 
disagreeable neighbour. But obviously it 
may be as desirable to ward off a dis- 
agreeable individual from proximity to 
the plaintiff's building site as from 
proximity to his garden and for the same 
reasons. He then cites paragraph 539 of 
Tyabji’s ' Principles of Muhammadan 
Law ' first as showing that ‘ akar ’ or 
land alone can validly be the subject 
of pre-emption, and then for the state- 
ment (l) that ‘akar' a coording to the 
Fatwa Alamgiri strictly means “ space 
covered with buildings ” and (2) that 

The Prophet ha? said that there is no shoofa 
except in a ruba or mansion, and a bait or 
garden. 

Now all these statements are based on 
Baillie's Digest and the portions relied 
upon give, to say the least, an inadequate 
idea of the original. At p. 472 we have. 

The thing sold must be ‘akar*, or what comes 
within the meaning of it, whether the ‘akar* be 
divisible or indivisible, as a bith or well, or a 
small bouse. 

.To this statement in the text there is 
a foot-note 2. 


3. The strict meaning of the word is “ a 
space covered with buildings**, » so that properly 
speaking the term is not applicable to a Euynt 
(Fut. Al, \ ol. III, p. COS). But according to the 
Kifayah (Vol. IV. p. 940). and the Inayah (Vol. 
IV, p. 263), ‘akar*, in the senao in which it is 
liable to pre-emption, includes a Znyut, 
According to Froytag. Zuyut is a field, whether 
arable or pasture. 

Again at page 473 we have the follow- 
ing in the text : 

Our masters have said that moveables are not 
directly or by themselves proper objects for the 
right of pre-emption, but that they are bo as 
accessories to akar ; and that akar, such as 
mansions, vineyards, and other kinds of land 
(literally “ and the rest from among lands’*) are 
diiectly th 3 objects of the right. There is no 
pre-emption in moveables, because the Prophet 
has said, there is no shoofa except in a ruba or 
mansion, aud a bait or garden. 

There i? a footnote to thi? stiatemeat 

1. Hidayah, and Kifayah, Vol. IV, p. 94o. 
Hait means properly a wall, or that which 
surrounds, though applied elliptically to the 
enclosure (Preytag). Comparing this with note 
8, p. 471, and note 2, p. 472, it would seem that 
the right of shoofa is, strictly speaking, appli- 
cable only to houses and small enclosures of 
land. It has been held, however, to extend to a 
whole mausa or village ; S. D. A. Calcutta 
Reports, Vol. in. p. 85. 

As to shoofa, Baillie says : 

In law it is a right to take possession of a pur- 
chased parcel of land, (bukut a “ piece or frag- 
ment of land ” Note 3 p. 471). 

Clearly, therefore, the argument finds 
no support from the quotations when 
they are read in their context. It is 
obvious that akar, in the sense in which 
it is liable to pre-emption, has an ex- 
tended moaning. It is not confined to land 
covered with buildings. It may be a 
well or a bath, no less than a house. It 
need not bo a garden in our sense of that 
term, but may be a vineyard and if not 
all, at least certain other lands besides 
the site of a house, well or bath and a 
vineyard, at least if the land is a small 
enclosure. It is difficult to see what 
‘other lands' could be more suitable sub- 
jects of shoofa than such as the plot now 
in controversy, which is loss than one 
katha in area or rather m^re than the 
site of the house in suit which extends 
to half a katha. 

It may be observed that the author of 
the text-book referred to sets out that 
the ‘Jar* or neighbour who may be a 
pre-emptor “ is the owner of property 
adjoining the subject of pre-emption," 
and he appears to consider that the pro- 
perty may be ‘neighbouring land' of any 
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kind. No doubt the view expressed in 
Wilson’s Digest of Anglo'Muhamtnadan 
Law is fchat pro'emption can only be 
claimed on the ground of mere vicinage 
as between continuous houses and gar- 
dens. But the only reference given, 
Mahomed Eassein v. Saha Mohsin Ali 
U), does not support the proposition as 
it is stated. As will presently be indi- 
cated, the view which obtained in that 
case was that a neighbour’s rights extend 
...only to houses, gardens and small 
plots of land. Mr x\meer Ali in his 
“ Muhammadan Law” appears to 
apptove of that view. In my judgment 
the word “haib” in the saying of the Pro- 
phet is not adequately represented by the 
1 English word ‘ garden,’ probably not 
even liberally and certainly nob in the 
sense in which hait is liable to pre- 
emption. In the latter contingency bait 
includes if not Zuyut in the sense of any 
tield arable or pastoral, certainly a 
?mall enclosure in bho shape of a plot of 
fiomestead land, which has been and is 
to be utilised as a site for a house, es- 
pecially when it is situated in a thickly 
populated area of a large town. 

Support is obtained for this view in 
the observations made in the judgment 
in Mahomed TIosseiii v. Shaw Mohsin 
Ali (1) and in cases there cited. The 
decision was indeed that a neighbour 
cannot claim bho right of pre-emption 
on the ground of vicinage in respect of 
a inauza or a largo estate ; but in deli- 
vering the judgment of the Pull Bench, 
Couch, C. J., remarked that 

that the better opinion might be that akar 
should be construed to mean houses and small 
enclosures of land. But we rely rather on the 
uniform series of decisions, which very clearly 
recognize that the right of pre-emption, on the 
ground of vicinage, does not extend to estates of 
largo magnitude, but only to houses, gardens, 
and small parcels of land. 

The same question had in 1856 been 
stated by the Judges of the Agra Sadar 
Court as 

whether entire mahals or estates were inten- 
ded. or merely parcels of lands, gardens, and 
the like. 

the latter view being supported by the 
saying of the Prophet already quoted. 
In Ejnash Koer v. Sheikh Amzudally (2) 
the principle is considered to be that, 

when either houses or small holdings of land 
make parties, in fact, such, near neighbours as 

(1) [1870j G B. L. R. 41. 

(2) [1865] 2 W. R. 261. 


to give a claim on the ground for convenience 
and mutual servienoe, the claim in right of pre- 
emption will lie. 

In Abdul Azim v.'Khandkar Hamid 
Ali (3) it was remarked that 
the law was intended to prevent vexation to 
holders of small plots of land who might be 
annoyed by the introduction of a stranger 
among them. 

It would seem clear, therefore that 
the Courts even when referring to the 
saying of the Prophet never contem- 
plated that the word ‘hait’ there used 
was restricted to a garden as ordinarily 
understood ; and any small enclosure of 
land is included at least if it is of the 
nature of homestead land or what we 
may call compound land, where the con- 
venience of the owner would be impaired 
by a distasteful neighbour. 

On behalf of the respondent it is fur- 
ther pointed out that the doctrine of 
pre-emption is based upon reciprocity 
and the appellant having admitted thaa 
the owner of the house in dispute would 
have been entitled to claim pre-emption 
of the plaintiff’s homestead plot, ib 
follows that the plaintiff is entitled to 
claim pre-emption of the appellant’s 
house and site. The contention has 
force ; but I prefer to rest the decision 
in this case upon the view that the plot 
of plaintiff is akar and that ‘hait’ does 
not merely mean ‘garden’ but includes 
also other land among which the plain- 
tiff’s plot is certainly included. 

Upon this view this appeal is without 
merits and I would dismiss it with costs 
Adami, J. — I agree. 

Appeal dismissed. 


(8) [1868] 2 B. L, R. A. 0. 63~ 10 W. R. 866. 
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Dawson-Milleb, C. J., and Poster, J. 

Rajh tinaniufi Pramd — Appellant. 

V. 

Mahabir Mahtoa and anothfir — Res' 
pondenfcs. 

Second Appeal No. 1265 of 1923, De- 
cided on Itth May 1926, from a decree 
of the Dist.-J., Patna, D/- 23rd^July 1923. 

(а) Hindu Law — Partition — A^certalnvient of 
share’i that would fall to different viembcrs In 
the event nf partition doe^ yiot anount to parti- 
tlon — Intention to divide i'J necessary. 

The mere fact tliat the shares which co -par- 
ceners would be entitled to in the event of 
partition had been iiscartaine I does not neces- 
sarily aru'niat to any intention to separate. In 
order to effect a partition, although it is not 
necessary that the property should actually be 
divided by metes and bounds, still it is necessary 
that there should be a clear and unequivocal ex- 
pression of intention on the part of one or more 
of the co-oarconers to sap irato from the rest of 
the joint fa nilv and to hold his or their share or 
shares a ^parately. Even the fact that a suit has 
been brought for a partition, if the suit is 
subseqiieutly w'lthdrawa, is not in itself conclu- 
sive 'evidence that there over w.is an oflectlve 
partition bv the partv who institutsd the suit : 
A. L R. 1926 P. C. 49, Rel on, [P 540 C 1 

(б) Civil P. C.. O. 10, R, I— Application at a 
late stage to send for Ohaukidar Register from 
Deputy Commissioner I and admit it in evidence 
— Application should not be reftesed. 

Whore on the day before the case h.ad been 
fixed for final hearing a party applied to the 
Court to send a Court pa^n with an order to the 
Collector either to sand his servant with the 
Chaukldari Register to b 2 admittad in evidence 
or to deliver it over to the Court peon. 

Held : that there was no ra ison wh}' eyan at a 
late stage the application should not have been 
complied with. [P 547 G 1] 

K. P. Jayamal and /?. C. Sinha — 
for Appellant. 

S. Sultan Ahmad and Hasan Jan — for 
Respondents. ^ 

Dawson-Miller, C. J. — This is an ap* 
peal on behalf of Raghunandan Prasad, 
fclie Defendant No. 2 in the suit, frocn a 
decision of the Additional District Judge 
of Patna affirming a decree of the Munsif. 
The suit was instituted in May 1920, by 
’Mahabir Mahton and bis son, to set 
aside a deed of sale executed by his 
deceased brother's widow, Sakli Kuer, in 
favour of the appellant Raghunandan. 
The property which was transferred by 
the widow to Raghunandan consisted of 
about 17 bighas of land which she claim- 
ed to have inherited from her husband 
Bishun Mahton, the brother of the plain- 
1926 P/69 & 70 


tiff. The plaintiff, on the othes hand, 
contends that he and his brother Bishun 
were joint in estate and remained joint 
up to the time of the latter's death in 
the year 1918. 

Both the trial Court and the lower 
appellate Court have found that the two 
brothers were joint and that the widow 
of Bishun had no interest in the property 
which she could transfer to the appeP 
lant Raghunandan. From that decision 
the appellant has preferred a second 
appeal to this Oour!;. The only ques- 
tion for determination in this appeal is 
whether the two brothers were or were 
not joint in estate at the date of 
Bishun’s death in 1918. The question is 
essentially one of fact. Both the Courts 
below have considered the evidence in 
the case and have drawn inferences from 
that evidence and both have arrived at 
the conclusion that the brothers were 
joint and, in my opinion, they have not 
committed any error of law in arriving 
a!# that conclu-iioa and their findings are 
binding upon this Court in second 
appeal. 

The appellant, however, has laid great 
stress upon the fact that in para. 4 of 
the plaint there is an allegation which 
he contends amounts to an admission of 
a separation of the two brothers. It 
appears that in the year 1911 a Record 
of Rights was finally published in which 
the property owned by the two brothers 
was entered in the Survey Khatian 
showing about 22 bighas held by Bishun 
Mahton and about 10 or 11 bighas held? 
by the plaintiff Mahabir, In 1914 some* 
question arose as to the correctness of 
the entry in the Record of Rights. 
Apparently one, if not both of the 
brothers were contending that tlie entry' 
did not show that the property was held 
by them separately in the proportions 
which would appear from the Record of 
Rights. It is not very clear whether at 
that time the deceased brother Bishun 
acquiesced in the position taken up by the 
plaintiff, but however that may be, tha 
matter was referred to a panchayat and 
the result of their decision is stated in 
para, 4 of the plaint in these terms : 

Thereafter, owing to the bai toinpor of defen- 
dant No. 1, a dispute arose between plaiuUff 
No. 1 and the said Bishun Ohand Mahtan deceas- 
ed and the entire kasht land was divided by the 
panchayat between Plaintiff No. 1 and the said 
BUhnn Ohand Mahton under an ekrarnama 
dated the I7th Pas 1821. But the aaia deed 
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never came into force. Although the above 
measures were adopted, yet only Defendant No. 1 
(that is the wife of Bishun Ghand Mahton) con- 
tinued to have a separate mess of her own, 
whereas plaintiffs and Bishun Chand Mahton 
Plaintiff No, 1*8 full brother continued to live 
jointly and on friendly terms all along. 

It is oontended that the allegations, 
there made are an admission by the 
plaintiffs of a separation, that the matter 
was referred to the panohayat and the 
panohayat gave a decision on the ques- 
tion, and that the parties having express- 
ed an intention to have the property 
divided, that intention was finally carried 
out by the decision of the panohayat. A 
great deal of evidence was given at the 
trial, and it appears from the decision of 
the learned Munsif that it was the plain- 
tiffs* case that what the panchas really 
settled was that the entry in the Survey 
Khatian was wrong and that it would 
not affect the right of either brother in 
the joint family property and that they 
merely declared that the shares of each 
brother had been ascertained, eaoh being 
entitled, if he should wish to separate, 
to a moiety. It can hardly be oontended 
that the mere fact that the shares which 
co-parceners would bo entitled to in the 
event of partition had been ascertained 
necessarily amounts to a partition of the 
property. It does not necessarily 
amount to any intention to separate. In 
order to effect a partition although it 
is not necessary that the property should 
actually bo divided by metes and bounds 
still it is necessary that there should be 
a clear and unequivocal expression of 
intention on the part of one or more of 
the CO- parceners to separate from the 
rest of the joint family and to hold his 
or their share or shares separately. 
Even the fact that a suit has been 
brought for a partition, if the suit is 
subsequently withdrawn is not in itself 
conclusive evidence that there ever was 
an effective partition by the party who 
instituted the suit. This would appear 
from the decision of their Lordships of 
the Judicial Committee in the case of 
Palani Ammal v. Muthuvenkatachala ' 
Moniagar (l) affirming the decision of the 
Madras High Court. 

It seems to mo that in each of the 
cases the question is purely one of fact 
and of the proper inferences to be 
drawn from the facts proved in the case, 

(1) A. I. iri926 P. 0. Mad. 254. 


and although para. 4 of the plaint is 
worded in such a way that it might 
perhaps at first sight appear to 
indicate a state of separation still 
it is qualified by the succeeding 
words, which show that the deed never 
oame into force, and it is further quali- 
fied by the evidence given at the trials 
which was to the effect that what the 
panchas really had to deal with was the 
question whether the Kecord of Eights 
recorded the position of the two brothers 
with regard to the property which be- 
longed to them. The panchas merely 
decided if the evidence of the plaintiffs is 
accepted, and it was accepted by both 
the trial Court and the lower appellate 
Court, that there never really was any 
express intention to partition the • pro- 
perty between them, but merely that 
the brothers really were joint and being 
only two of them they were each enti- 
tled on partition, if that event should 
in the future take place, to a moiety of 
the property. It seems to me that the 
lower Courts were perfectly entitled to 
take into consideration not merely the 
statement in the plaint, which might be 
of ambiguous import but also the evi- 
dence given by the parties in the case, 
and the lower “appellate Court was the 
ultimate tribunal for deciding the facts. 
In these circumtances it seems to me 
that this appeal on that part of the case 
must fail. 

The only other question which was 
raised was that certain evidence was im- 
properly shut out by the trial Court, and 
we are asked on that accuunt to remand 
the case in order that the evidence shut 
out should be taken and the whole of the 
questions considered again in the light of 
that evidence. What happened was that 
the defendants obtained a certified copy 
of an entry in the Chaukidari Eegister of 
the village in which this property is 
situated. That was filed on the 13th 
July 192i. This document, however, the 
Court was apparently never asked to 
admit in evidence. On the 3rd 
August 1921, the day before the ease had 
been fixed for final hearing, the defen- 
dants applied to the Court to call for the 
original Chaukidari Register containing 
the entry, a copy of which had already 
been filed. They apparently asked that 
a messenger should be sent to the 
Collector to ask him to produce the hook 
or send it to Court for the purpose* erf 
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having it; pUce^ on the record. The 
Munsif said that it was too late to make 
an application of that sorb then, and 
that he was nob going to adjourn the 
trial for any such purpose. I should 
Tfjoint out, however, that it would not 
have been necessary to adjourn the trial, 
because the defendants merely asked that 
a messenger should be sent at their own 
risk, ‘and if the register was nob produced 
in time, then, of course, it could not be 
put in evidence. The Court, however, 
refused the application and it is con- 
tended that thereby valuable evidence 
was shut out which the Court ought to 
have admitted. I think that there is 
some force in this contention as to the 
duty of the Court to have granted the 
application. By O. 16, E. 1 of the Civil 
P. 0. it is provided that 
At auy time after the suit is instituted, the 
parties may obtain, on application to the Court 
or^jo such officer as it appoints in this behalf, 
summonses to persons whose attendance is re- 
quired either ta give evidence or to produce 
documents. 

It is true that the Court was not asked 
for a summons upon any person to pro- 
duce a document in Court, but the Court 
was asked to do something very like it, 
that is, send a Court peon with an order 
to the Collector either to send his ser- 
vant with the book, or bo deliver it over 
to the Court peon, and I Sc 0 no reason 
wby even at a late stage the application 
should nob have been complied with. 
Bub even assuming that we should be of 
opinion that the trial Court failed in its 
duty in granting the application, still it 
seems to me that that is no reason in the 
present case why we should remand the 
case for a further hearing. We have 
seen the copy which was filed with the 
record in this case and all that appears 
from that copy is that at one time 
shortly before Bishun Mahton’s death in 
1918, both parties, that is to say, Bishun 
Mabton and the plaintiffs, were ente red 
in the Chaukidari Begister in respect to 
a separate Chaukidari tax, one of them 
ih' respect of one portion of the property 
and the other, in respect of the other. 
Bat the later Chaukidari receipts, which 
have been put in evidence on behalf of 
the plaintiffs, show that after Bishun’s 
death the whole of the Chaukidari tax 
was paid by the plaintiffs and not by 
the widow who claims to have succeeded 
bo Bishun’s portion of the property after 
bis death. There was a great, deal of 
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evidence, documentary and otherwise 
produced on behalf of the [daintiffs to 
show that these two brothers were joint 
right up to the date of Bishim’s death 
and that the plaintiffs dealt with the 
property afterwards, that is to say, they 
paid taxes and carried out the duties 
that one would expect an owner to do. 
In these circumstances, therefore, it 
seems to me that it is a case clearly fall' 
ing within the provisions of S. 167 of 
the Indian Evidence Act. (Here the 
section was quoted.) Having regard 
to the mass of evidence there was 
on the side of the })laintiffs, I cannot 
find that the admission of this Chauki- 
dari Begister, assuming it to show what 
appears in the copy, would have made 
the slightest difference to the decision 
either of the trial Court or of the 
District Judge on appeal. 

For these reasons I think that this 
appeal must be dismissed with costs. 

Foster, J. — I agree. 

Aiypeal dismissed. 
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Boss AND Kudwant Sahay, JJ. 

Chairman of the Tikari Municipality 
— Defendant — Appellant. 

V. 

Alam Ara Begum — Plaintiff — Bespon- 
dent. 

Appeal No. 1121 of 1923, Decided on 
9th June 1926, from the appellate de- 
cree of the Addl. Sub-J., Gaya, D/- 
16bh May 1923. 

(a) Bengal Municipal Act (1884), Ss. 114 and 
113 — Objection to assessvieiil idlsposed of 
without reference under S. lli’^DtsposaZ is 
ultra vires— Siibsequent proceedings regarding 
assessment and collection are also ultra vires. 

Where an application objecting to the assess- 
ment is not referred to Commissioners as provi- 
ded by S. 114, all the subsequent proceedings 
with regard to assessment .and realization of 
taxes are ultra vires and the applicant is en- 
titled to relief in respect thereof. 

The Municipal Authority after acting ultra 
vires in not disposing of the objection to th ) 
original assessment under S. 113, oanno pro- 
tect themselves by making a fresh assessment 
leaving the original objection to the c^sessa- 
bility of the holding undisposed of. The two 
assessments cannot be treated independently. * 

[P. 648. 0.2] 

(b) Bengal Municipal Act (1884], 8, 368 — 
Aj^sment paid under protest ^ proceedings being 
ultra vires — Suit for recovery need not be filed 
within three months. 

Where demand is made from a tAxe -payer 
and he pays the taxes under 'protest, that is to 
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say. oij an uodcrafcanding that he would be en- 
titled to a refund if hift contention that the 
demand v/aH ultra vires was correct a suit for 
the recovery of such taxes need not be filed 
within three months * 2 C. W. N. C89, Foil. 

[P. 549, C. 1] 

Natcal Ki$hore Prasad No. II — for 
Appellant. 

Hasan Jan and Savjid Ali Khan — for 

Respondent. 

Ross, J. — The plaintiff brought this 
suit for a declaration that the assessment 
of taxes made on premises Nos. 50, 53, 54 
and 55, situated within the Tikari 
Municipality, was illegal and without 
jurisdiction and that she was not liable 
to pay the said taxes ; and thatHhe 
defendant, the Ohairmau of the said 
Municipality, had wrongfully realized 
from her the sum of Rs. 256-3-0 ; and 
for refund of that sum with interest and 
for an injunction on the defendant res- 
training him from realizing subsequent 
Municipal taxes for the said premises. 

In her plaint she stated that the hold- 
ings wore in a ruined condition, but 
nevertheless were assessed with taxes 
and, thereupon, her servant made an 
application before the Municipal Com- 
missioners for remission of tlio taxes of 
the said holdings and for exemption of 
the plaintiff from payment thereof. She 
further alleged that the Acting Vioe- 
Ohairman inspected the holdings after 
this application was made and reported 
that they were ruined and that the 
taxes might be remitted and that the 
matter should 1)6 put up at the next 
meeting ; but, witliout putting up tlie 
matter at the meeting the Vioo-Chair- 
man, Babu Matukdhari Singh, rejected 
the application without assigning any 
reason for the same. All that was pleaded 
in the defence on this part of the case 
was that the plaintiff was not entitled 
to occupy the holdings free of tax, be- 
cause she did not keep them in repair 
and that Babu , Matukdhari Singh, the 
then Vice-Chairman, v^as justified in 
rejecting the plaintiff's petition. Now 
on these pleadings it must be taken that 
this petition by the plaintiff was a 
petition under S. 113 of the Bengal 
Municipal Act disputing liability to 
ns^sment. S. 114 requires that every 
such application shall be heard and 
determined by not less than three Com* 
missioners who shall he appointed in 
that behalf by the Commissioners at a 
meeting. The Vice-Chairman, therefore. 


in rejecting this application without 
referring the matter to " the Com- 
missioners, acted ultra vires, apart 
altogether from the further consideration 
that it does not appear what authority 
he had to override the order passed by^ 
liis predecessor referring the matter to 
the Commissioners for consideration. 
The case, therefore, stands thus that an 
application was made according to law 
under S. 113 and it ’ was not disposed of 
in the manner provided by law. Conse- 
quently all the proceedings with regard 
to assessment and realization of taxes 
for these holdings subsequent to this 
infringement of ’the statute were ultra 
vires , and the idaintiff is entitled tc 
relief in respect thereof. 

It was contended by the learned vakil 
for the apiiellaut, the Chairman, that the 
application under S. 113 was made 
against the original assessment, but that 
subsequently another assessment was 
made in November 1920, .under which 
taxes were realized and to which the 
plaintiff made no objection. He con- 
tends that this later assessment stands 
by itself independent of the earlier 
assessment, and as long as no objection 
was taken under S. 113, it was a valid 
assessment and taxes were lawfully 
collected under it. In my opinion the 
Municipal Authority, after acting ultra 
vires in not disposing of the objection to 
the original assessment under S. 113, 
cannot protect themselves by making a 
fresh assessment leaving the original ob- 
jection to the assessability of the hold- 
ing undisposed of. The two assessments 
cannot bo treated independently, the 
plaintiff was under no obligation to go 
on objecting when her original objection 
remained undisposed of according to law. 
There ought not to have been any further 
asse'Ssment after that objection until it 
had been decided. 

The second point taken was that the 
plaintiff was not entitled to any refund 
of the taxes already collected from Ijer 
under protest, by reason of the provisions 
of S. 363 of the Act, inasmuch as the 
suit was not brought within three months 
of the cause of action, the last payment 
having been made on the 12th of 
January 1922 and the suit being brought 
on tha 24th of April 1922. This matter, 
however, is concluded by the authority 
of the decision in Ambiha Chum Mozum: 
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dar V. Satish Chunder Sen (l), where 
substantially the same point was taken. 
We are asked to differ from that decision 
on the ground that the act of the Chair- 
man in realizing the taxes was tortious 
and not an act arising upon a contractual 
or quasi 'Contractual basis. But it 
seems to me that the decision is perfectly 
correct. There was no question of tort. 
Demand was made from the plaintiff 
and the plaintiff paid the taxes under 
protest, that is to say, on an understand- 
ing that she would be entitled to a refund 
if her contention that the demand \^as 
ultra vires was correct. 

On both points, therefore, the ap- 
peal fails and must bo dismissed with 
costs. 

Kulwant Sahay. J. — I agree. 

Appeal dismissed. 

(1) ^ W. N. 689. 
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Shama Kant Dal and another Plain- 
stiffs'— Appellants. 

V. 

Kashi Nath Singh and others — Defeii- 
^lants — Respondents. 

First Appeals Nos. 287 of 1922 and 108 
of 1923, Decided on 2nd March 1920, 
from decisions of Sub'J. and Ist Sub-J., 
Gaya, D/- 16th September 1922 and 17th 
March 1923, respectively. 

(rt) Bengal La^vd Revenue Sales Ad (11 «/ 
1859), Ss, 2 and d—TAaJbllity of estate to sale 
depends on three dates. 

The liability of an eafcato to sale under the Act 
depindson three dates. The first is the date 
on which the instalment of revenue is p.iy.i.ble 
under the teims of the Settlement, If it is not 
paid on this date under 8. 2 of the Act it does 
nob become an arrear of revenue until the first 
of tha following month which is the second date 
<hnd though the unpaid sum has become an 
arrear of revenue, the estate is not liable to sale 
pnder the Act unless this arrear of revenue 
remains unpaid on the latest day of payment as 
fixed by the Board o! Baveuue under S. 3 of the 
Aot. This is the third date ; 22 C. W. N. 709, 
Foil C. 1] 

(6) Bengal Land Retenue Sales Ad (U nf 
186t>), Ss, 2 and B-^-Original ktsfbandl unknown 
— Dedes fixed under B, 3 are the kht ddiee. 

original klstbaiidi under 8. 2 oi 
’Bsvemna Sates Act is unknown and forgotten, 
the latest dates fixed under 8. 3 are popularly 
(known as the klst dates. They arc not the ktsi] 
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bandi dates as provided for by S. 2, but the 
latest dates of payment fixed by the Board of 
Bevonue under S. 3 of the Act. CP» 655, C. 2] 

(c) Bengal Land Revenue Sales Act (11 of 
1859 ) — Register D kept by Collector erroneous-^ 
Full description of the estate not given— Notifica- 
tion describing estate correctly — Sale cannot be 
set aside. 

There is no direction either in the Aot or iu 
the rules framed by the Board of Revenue that 
tha description of the estate in the sale notifi- 
cation should bo on reference to the rogtstera 
A, 0 or D which the Collector has to keep un- 
der the provisions of the Land Registration Act, 
and if the register D and the other registers kept 
by the Collector be erroneous, and do not give a 
full description of the estate, that is no ground 
for setting aside the sale of an estate if the noti- 
fication of sale contains a correct description of 
the estate, [P. 657, C. 1, 2] 

id) Bengal Land Revenue Sales Act (11 of 
1859 ) — Sale under — All proprietors need not be 
mentioned In the proclamation. 

There is nothing in the law or in the rules 
framed under the Revenue Sales Jjaw prescribing 
that when there are a large number of pro- 
prietors the names of all of them should be 
given in the notification. [P. 668, 0. 2) 

Manuk, II. L, Nandheolyar and S. N„ 
Rai — for Appellants. 

Mekdi hnanit O, S, Prasad^ Baghur 
7iandan Prasad and Kailaspati — for 
Respondents. 

Kulwant Sahay, J. — These two ap^ 
peals were argued at great length, and* 
after the completion of the arguments, 
judgment was reserved, and when notice 
was given to the parties about the dalr 
very of judgment they intimated that 
the matter was going to be settled out of 
Court and asked us to postpone the deli- 
very of judgment. They have this day 
filed two petitions of compromise. By 
this compromise Appeal No. 287 is to be 
dismissed and Appeal No, 108 is to be 
decreed. This is exactly the decision 
that I had arrived at, but the terms of 
the compromise are that, although the 
title of the auction* purchaser at the 
revenue sale is confirmed, he agrees to 
re-convey the property on receipt of a 
certain sum of money to the plaintiffs" 
appellants in Appeal No. 287. The 
other respondents in the appeal are not 
parties to the compromise, and Appeal 
No, 108 cannot bo decreed on com- 
promise so far as the persons other than 
^hose joining the compromise are con- 
cerned. It is, therefore, necessary ta 
write out a judgment in the appeals. 

These appeals arise out of two suits 
brought by two sets of proprietors of a 
revenue paying estate, named Bara 
ibodhway. bearing Touzi No. 8040 in the 
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Gaya Collectorate for setting aside the 
sale of the estate for arrears of Govern- 
ment revenue held under the provisions 
of Act XI of 1859. The sale took place 
on the Gfch of January 1919 for an alleged 
arrear of Bs. (rll-0 on account of 
what is known as the kist September 

1918. The Defendant No. 1 in both the 
suits, Rai .Bahadur Kashi Nath Singh, 
was the ostensible purchaser. The two 
sets 0 plaintiffs preferred two appeals hd- 
fore the Divisional Commissioner which 
were both dismissed on tlie ‘ilst March 

1919. Thereupon Babu Radha Kant 
Lai, one of the proprietors, instituted 
Suit No. 177 of 19 i9 in the Second Court 
of the Subordinate Judge of Gaya on 
the li^th of April 1919. Another set of 
proprietors, Babu Basudeo Narain and 
others, instituted a separate suit in the 
said Court of the Second Subordinate 
Judge at Gaya on the 14th February 

1920. and this suit was registered as 
No. 25 of 1920. Suit No. 177 of 1919 was 
tried by the Additional Subordinate Judge 
of Gaya and dismissed by his decision, 
dated the 16th September 1922. Suit 
No. 25 of 1920 was tried by another 
Subordinate Judge of Gayu who by his 
decision, dated the 17th March 1923, 
decreed the suit and set aside the sale. 
Appeal No. 287 of 1922 is by the heirs 
of Babu -Radha Kant Lall, who is now 
dead, and arises out of Suit No. 177 of 
1919. Appeal No. 108 of 1923 is by Rai 
Bahadur Kashi Nath Singh and others, 
the purchasers at the revenue sale, and 
arises out of Suit No. 25 of 1920. 

The two appeals have been heard con- 
secutively one after the other. Some of 
the points are common to both the 
appeals while there are some i^oints 
which are not common. 

The allegations contained in the plaint 
in the suit out of which Appeal No, 287 
of 1922, viz., the appeal by the heirs of 
Babu Radha Kant Lai, arises, are shortly 
these : 

Mahal Bara Lodhway bearing Touzi 
No. 80:10 and sadr jama or Government 
revenue of Rs. 202-11-7 was held in pro- 
prietary interest by the plaintiff and 
Defendants Nos. 2 to 20. The mahal 
consisted of three villages, viz., Mouza 
Bara, Mouza Bazida and Mouza Pipra. 
The different proprietors held different 
shares in these three villages. Some of 
them had shares in all'the three villages, 
while others had shares in two of them 


and some in only one of them. The 
shares held by the different propriethrs 
are set out in Schedule A annexed to the 
plaint. The case of the plaintiff is* that 
Defendant No. 2, Babu Matukdhari Singh, 
who, along with the members of hia 
family, held a 2-anna3 13-dams 6-kauri 
10-bauris share in each of the Mouzas 
Bara and Bazida, and 5-anna3 2-dams 
13-kauris 10-bauris share in Mouza 
Pipra, was heavily indebted and his 
share was heavily mortgaged and in 
order to get rid of the mortgage he 
fraudulently made default in payment of 
the Government revenue with a view to 
have the whole estate sold for arrears of 
Government revenue and to purchase the 
same in the benanji of some one, there- 
by avoiding the encumbrance under the 
provisions of Act XI of 1859. 

It is alleged in the plaint that the 
plaintiff regularly paid his share of the 
Government revenue, but that Matukr 
dhari Singh deliberately made default in 
payment of his share so that in the 
instalment of September 1918 there 
was an arrear of Rs. 6-11-0, and on 
account of this arrear the estate was put 
up for sale at auction and was actually 
sold on the 6th January 1919. It is^ 
alleged that the manager and tahsildar 
of the plaintiff, viz., Ramashankar 
Bhattacharji and Jawahir Singh, were 
aware of the existence of the arrear and.* 
of the fact of the estate being put up for 
sale ; but in collusion with Matukdhari 
Sin^h they refrained from taking any 
action to prevent the sale by payment of 
the arrears, and that Matukdhari Singh 
himself made the purchase in the farzi 
name of his relation, Rai Rahadur Kashi 
Nath Singh, Defendant No. 1 in the suit. 

It is alleged in tho first place that 
the sale was without jurisdiction and a. 
nullity inasmuch as there was no arrear 
of revenue as contemplated by Act XI of 
1859 on the date the estate was actually 
sold by the Collector. It is next alleged 
that the sale was bad on account of cer- 
tain illegalities and irregularities in the. 
conduct of the sale, as set out in para. 17' 
of the plaint. Next, it is alleged that 
the sale was brought about fraudulently 
by Matukdhari Singh and he was the 
real purchaser. Defendant No. 1 Rai. 
Bahadur Kashi Nath Singh being a mere 
.benamidar for him, and that under the 
oiroumstances of the case the plaintiff 
was entitled to a re-CQnveyajnce ol his, 
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share if the sale be held to be a valid 
sale. Lastly, it is alleged that what was 
sold .was only Mouza Bara having an 
area of 120 acres 1 r. .32 p. and not the 
remaining two Mouzas Bazida and Pipra, 
the entire area of all the three mouzas 
being much more than 120 acres odd. 
The prayers in the plaint were : first, 
for ^a declaration that the sale held on 
the 6th of January 1919 was invalid 
and void and without jurisdiction; 
secondly, that the sale be set aside on 
account of illegalities and irregularities 
in the conduct of the sale ; thirdly, that 
if the sale cannot be set aside then a 
decree may be made directing a re-con- 
veyance to the plaintiff of his share in" 
the estate as set out in Schedule A to the 
plaint, and lastly, that, in any event, it 
may be declared that what passed by the 
sale was an area of 120 acres 1 r. 32 p. 
out of the estate bearing Touzi No. 3010. 

In the second suit, viz., Suit No. 25 
of 1920 giving rise to Appeal No. 108 of 
1923, Defendants Nos. 1 to 1 are Rai 
Bahadur Kashi Nath Singh the purchaser 
at the revenue sale and the members of 
his family ; Defendants Nos. 5 to 15 are 
Matukdhari Singh and the members of 
his family. Defendants Nos. 39 to 42 
are Babu Radha Kant Lai, the plaintiff 
in the first suit, and the members of his 
family, and the other defendants are the 
remaining co-sharers of the estate. In 
this suit the allegations as regards the 
points of law are the same as in the first 
suit, viz., that the sale was null and void 
on account of there being no arrears of 
revenue on the date of sale, and that the 
sale was bad on account of illegalities 
and irregularities in the conduct of the 
sale, 

Tlie allegation of fraud, however, as 
made in the plaint in this suit was 
different from that made by Babu Radha 
Kant Lai in his suit. It was alleged in 
this suit that the arrear of Rs. 6-11-7 
falling due in the instalment of Septem- 
ber 1918, was due not only from Matuk- 
dnari Singh and the members of his 
family but also from Radha Kant Lai 
and other co-sharers and that the sale 
was brought about by the said co-sharers 
who intentionally made default in paying 
their quota of the Government revenue 
in collusion and in conspiracy with one 
another for the purposes of depriving the 
plaintiffs of their share of the estate and 
of the heavy mortgage lien they had over 


the share of Matukdhari Singh in the 
estate. It was alleged that the Defen- 
dants Nos. 1 to 4, viz., Rai Bahadur 
Kashi Nath and the members of his 
family actively or inactively joined the 
other co-proprietors in the conspiracy to 
deprive the plaintiffs of their property. 

It was alleged in this suit also that the 
real purchaser at the revenue sale was 
not Rai Bahadur Kashi Nath Singh and 
the members of his family but Matuk- 
dhari Singh and that Rai Bahadur Kashi 
Nath Singh was a mere benamidar for 
him. The prayer in this suit was for a 
declaration that the sale was illegal, null 
and void or at least bad in law on account 
of material irregularities and illegalities 
in the conduct of the sale, and that^ 
therefore, the same may be set aside. 
There was a prayer in the alternative for 
a re-conveyance to the plaintiffs of their 
share in the estate as set out in the 
schedule annexed to the plaint. There 
was no prayer in this plaint for a decla- 
ration that what passed by the sale was 
merely an area of 120 acres and odd as 
alleged in tlie plaint of Radha Kant Lai. 

It will appear from the above statement 
of the allegations of the plaintiffs in the 
two suits that ttio sale was sought to be 
set aside on the grounds, first, that it. 
was without jurisdiction as there was no 
arrear on the date of sale; secondly, that 
the sale was bad in law on account of 
illegalities in the conduct of the sale; 
thirdly, that the sale was brought about 
by fraud of the co sharers to which the 
auction-purchaser was alleged bo be a 
party, and that what passed by the sale 
was only an area of 120 acres odd. The 
first two points are common to both the 
suits and may be considered together 
The question of fraud has to be consi- 
dered separately as also the question as 
regards what passed- by the sale. 

The learned Subordinate Judge who 
decided the suit of Radha Kant Lai held 
that the sale was not null and void on the 
ground of there being no arrears on the 
date of the sale, while the learned Subordi- 
nate Judge who tried the second suit 
held that the sale was without jurisdic- 
tion inasmuch as there was no arreap on 
the date of sale. 1 shall first proceed to 
consider this question which is common 
to both the suits. 

Section 2 of Act XI of 1859 provides 
that if the whole or a portion of a kist or 
instalment of any month of the era 
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according to which the Settlement and 
kistbandi of any mahal have been regula- 
ted be unpaid on the first of the follow- 
ing month of such era, the sum so re- 
maining unpaid shall be considered an 
arrear of revenue. 8. 3 of the Act pro- 
vides that 'the Board of Revenue shall 
determine upon what dates all arrears 
of revenue and all payments which by 
the Regulations and Acts in force are 
directed to be realized in the same man- 
ner as arrears of revenue shall be paid 
up in each district in default of which 
payment the estates in arrear in those 
districts shall be sold at public auction 
to the highest bidder. It will, therefore, 
be noticed as pointed out in Amrita Lai 
Roy V. Secretary of State (l) in the judg- 
ment of Kewbould, J., that the liability 
3f an estate to sale under the Act dep- 
ands on three ‘dates. The first is the 
iato on which the instalment of revenue 
is payable under tjhe terms of the Settle- 
ment. If it is not paid on this date 
under S. 2 of the Act it does not become 
ID arrear of revenue until the first of 
the following month which is the second 
late and though the unpaid sutn has 
become an arrear of revenue, the estate 
is not liable to sale under the Act unless 
ihis arrear of revenue remains unpaid on 
bhe latest day of imyment as fixed by the 
Board of Revenue under S. 3 of the Act. 
This is the third date. 

The allegation of the plaintifi’s in the 
two suits in the present case is that there 
was no arrear of Government revenue as 
defined by S. 2 of the Act on the 6bh of 
January 1919, when the estate was sold. 
Their case is that there was default in 
the September kist of 1918 and that ac- 
cordingly under S. 2 of the Act it did not 
become an arrear until the Isc of October 
1918, and the latest date of payment 
thereof as fixed by the Board of Revenue 
under S. 3 of the Act was the 12th of 
January 1919, up to which date the pro- 
prietors were entitled to pay up the arre- 
ars and that, therefore, the sale held 
t)efore the i2th of January 1919, was 
void and without jurisdiction. It has 
been contended on the other hand by the 
auction- purchaser that what is called as 
the kist of September 1918, was not the 
kist or instalment contemplated by S. 2 
of the Act, but the latest date of pay- 
ment as contemplated by S. 3 of the Act 

(1) [ioisll C. w, N. 7t)S=4« 1. 0, 447=28 

0. li. J. ai. 


and that the estate had already fallen 
into arrears before the instalment of 
September 1918, for which the latest 
date of payment was the 28th of Septem- 
ber 1918, and that, therefore, the sale 
held after the 2Hth of September was a 
valid and legal sale. 

The question of importance, therefore, 
for decision in the present case is as to 
when the estate fell into arrears. No 
evidence has been adduced in these suits 
as regards the original Settlement and 
kistbandi of the mahal in dispute. It is 
in evidence that all bhe records relating 
to the original Settlement of the mahals 
in the district of Gaya were destroyed 
during the Mutiny of the year 1857. It 
appears from the evidence that the 
estate bearing Touzi No. 3040 was con- 
stituted into a separate estate under a 
Colloctorate partition efifeoted under the 
provisions of Act VIII (B. 0.) of 187fi 
which was completed in the year 1887*88 
Under S. 123 of the Bengal' Act, VIII of 
1876, the Collector is required to serve 
a notice on every recorded proprietor of 
a separate estate informing him that 
from the date specified in such notice 
the separate estate assigned to him will 
be deemed to be separated from the 
parent estate and to be separately liable 
for the amount of land revenue specified 
in such notice and calling upon him to < 
enter into a separate engagement for the 
payment of such revenue. 

Tliere is no evidence in the present 
case of any such engagement as is pro- 
vided for in S. 123 having been entered 
into by the proprietors of the separate 
estate Touzi No. 3010. Indeed evidence 
has been produced in the present case to 
show tjh at there is no such document- in 
the record room of the Collector of Gaya. 
S. 125 of Act VIII of 1876 provides 
that 

from the date specified in the notice referred io 
in S. 123 each separate estate shall be borne on 
the Kevenue Boll and General Register of the 
Collector as a distinct estate feeparately liable tor 
the amount of land revonue assess^ upon it 
under this Act, and shall bo so liable, whethef 
the proprietor has executed an agreement for the 
payment of the amount of laud revenue so asses* 
Red upon the said estate, or whether he shall 
have failed to execute such agrewent. 

Therefore, we have got no evide- 
nce at all in the present 
case as regards the kists contemplated 
by S. 2 of Act XI of 1859 either of the 
original Settlement or of the engagement 
entered into by the proprietors after the 
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partition completed in the year 1888. 
The Board of Revenue has, however, 
hKed*the latest dates of payment under 
S. 3 of Act XI of 1859. These dates, so 
far as the estate in dispute is concerned, 
are the 7th June, 28th September, 12bh 
January and 28bh March. These dates 
are commonly known as the June kist, 
the September kist, the January kist and 
the March kist. These dates are not the 
kist dates of the original Settlement as 
contemplated by S. 2 of the Act. Refer- 
ence has been made on behalf of the 
appellants to the touzi Ledger which is 
Ex. 4 in Radha Kant’s suit and Ex. 13 
in the other suit. It appears on refer- 
ence to this touzi Ledger of 1918 that 
in the first kist, which is the June 
kist of 1918, a sum of Rs. 5-3-4 is shown 
CiS arrear which was paid on the 6th 
June 1918. 

• Various other sums were paid on the 
7th of June on account of the current 
demand. The lower portion in the same 
ledger for the first kist shows a demand 
of Rs. 5 - 3-4 on account of arrear and of 
Ra. 38 as current demand, and the pay- 
ments as shown therein are Rs. 5-3-4 on 
account of arrear and of Rs. 44-13-0 on 
account of current demand leaving an 
excess at the end of the kist of Rs. 6-13-0. 
In the second kist which is the Sepfeem- 
' her kist of 1918, we find that there was 
no arrear of demand and the excess 
payment of the previous kist of Rs, 6-13*0 
is brought forward in this kist. There 
was a demand of Rs. 63-10-0 on account 
of the current revenue for this second 
kist, and a sum of Rs. 50-2-0 only was 
paid in this kist which, together with 
the Rs. 6-13-0 excess payment of the 
previous kist, made up Rs. 66-15-0. 
Deducting this sum of Rs. 56-15-0 from 
the current demand of Rs. 63-10-0 a sum 
of Ra. 6-11-0 remained due at the end of 
the kist which is shown there as the 
balanoe at the end of the kist. It was 
for this arrear that the sale was held. 

. It is oontended by the learned counsel 
for the appellants that the Sum of 
fts. 5-3-4, shown as arrear id the first 
Ust was the sum which became an arrear 
in June and not in the previous kist of 
March, and that similarly the skfm of 
its. 6-11-0, shown as the balanoe at the 
end of the second kist did not become 
an arrear until the ftjcst Q< they following 
month, viz., Ootobdf 1948. This argu- 
ment is based on the supiiomtion that 


the. kist dates in June, September, Janu- 
ary and March are the kist dates of the 
original kistbandi as eontemplated by 
S. 2 of the Act. But, as I have already 
remarked, there is nothing to show what 
were the original kistbandi dates under 
S. 2 of the Act. According to the defen- 
dants, toese dates are the latest dates of 
payment under S. 3 of the Act, the 
original kistbandi dates fixed under. S. 2 
being unknown and forgotten. The pre- 
sumption of law is that the Collector 
acted properly in holding the sale. It 
lies on the plaintiffs to prove that the 
sale was brought about improperly, and 
that the Collector had no jurisdiction to 
effect the sale. The plaintiffs have to 
prove that the dates in June, September 
January and March are the dates con- 
templated by S. 2 of the Act, otherwise 
the presumption would be that they are 
the lastest dates of payment, and every- 
thing in oonnexion with the sale was 
regularly done. 

Under the provisions of 8. 3 of Aot 
XI of 1859, the Board of Revenue has 
fixed the latest dates of payments, and 
they are to be found in the rules made 
by the Board of Revenue under the 
Revenue Sale Law and printed at page 
152 of the Revenue and Patni Sale 
Manual published under the authority of 
the Board of Revenue, Bihar and Orissa.i 
The sum of Rs. 5-3-4, shown as arrear in 
the touzi Ledger, is clearly the balance 
due before the previous kist of the 28th 
of March, the latest date of payment 
whereof was the 28th of March, and the 
estate might have been sold for this 
arrear after the 28th of March. The 
touzi Ledger is prepared under rules 
framed by the Board of Revenue, and on 
a reference to R. 5, S. 18 of the Board's 
Rules, printed at page 68 of the Board’s 
Touzi Manual, 1923, it would appear 
that the word “ demand ” occurring in 
the touzi Ledger means 
sums due from proprietorH, fanners or raiyats 
for the recovery of whioh iagal steps can at once 
be taken on the day imm^iately following the 
latest day of payment. 

The foot-note on pages 94-95 in Par.t 
III of the paper-book in Appeal No. 108 
of 1923 shows that the dates 7th. Jutie, 
28th Septemiber, 12th Jan. and 28th. 
March, whioh are shown there as the 
first, second, third and fourth kists, are 
the latest dates of payment. The heading 
is ** Annual demand of the land revenue'* 
and according to the definition of 
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“ demand as contained in E. 5 of 
the Touzi . Manual just mentioned, 
it would mean the latest date 
of payment and not the kist dates as 
contemplated by S. 2 of Act XI of 1859. 
The word "kist" is defined in Ohap. I, 
R. 5 of the Touzi Manual as indicating 
the period "between one latest day of 
payment of arrears of revenue and the 
next" and has not the restricted meaning 
assigned to it in S. 2 of Act XI of 1859. 
Therefore, no argument in favour of the 
plaintiti’s can be based on the use of the 
words "kist" and "demand" in the touzi 
ledger. 

Reference has been made on behalf of 
the appellants in Appeal No. 287 to a 
document marked as Ex. 17 in that case 
and printed at pages 124-25 of Part III 
of the paper-book in that appeal. This 
is an extract from the revenue roll and 
it gives at the top the revenue as divi- 
ded into instalments according . to the 
months of the fasli year. In the lower 
part of this extract is given the land 
revenue Touzi Roll prepared under the 
Touzi Manual, Appendix P, and 
in this the instalments of the revenue 
are shown as payable on the 7th June, 
28th September, 12th Jan. and 28th 
March, and from this it is argued that 
these are the kist dates as contemplated 
by S. 2 of Act XI of 1859 as fixed after 
the partition. But, on a reference to 
the Touzi Manual, it appears that this is 
not so. Chapter II, S. 1, R. 1 of the 
Touzi Manual states that the touzi roll 
of a district is a list of the estates from 
which the land .\nd police revenue of the 
district is collected showing the revenue 
assessed upon each estate divided into 
amounts duo on each latest day of pay- 
ment. It is clear, therefore, that the 
dates given in this revenue roll as the 
instilments in June, September, January 
and March are the latest dates of pay- 
'ment. 

Reliance has been placed by the ap- 
pellants in Appeal No. 108 upon the 
deposition of their witness, Saiyid Abdul 
Ghani, who says that after confirmation 
of the batwara the kiats payable for 
revenue were told to the maliks, they 
were the same four kists which existed 
from the Permanent Settlement, and 
that the maliks wore also informed that 
in case of default of one kist the amount 
might be paid in the next kist. It is 
clear that this witness is not a compe- 


tent witness to speak of the kists settled 
at the time of the Permanent Settlement. 
Moreover, from his cross-examination, it 
appears that this witness wants to ma e 
out that there was a regular proceediiig 
before the Collector under which the 
kiatbandi of the mahal was settled ; but 
no such proceeding has been proved in 
the present case. This witness is not a 
reliable witness, and it cannot be held 
upon his testimony that the dates in 
June, September, January and March are 
the dates of the kistbandi under the 
Settlement as contemplated by S. 2 of 
the Act. 

Reliance has been placed on behalf of 
the appellants upon a number of deci- 
sions, most of which have nothing to do 
with the facts of the present case. I 
propose to deal with the decision which 
have some bearing on tlie present case. 
In the case of Ilaji Buksh Ilahi v. Dur 
lav Chandra Kar (2) the appellant was 
the holder of a Government tenure in 
Dihi Panchanagram under a kabuliyat 
executed by his predecessor-in-title in the 
year 1874. The kabuliyat provided for 
payment of the jama in the Collectorate 
within the 28th day of June every year. 
The pri'oisions of Act XI of 1859 were 
made applicable to such tenures by Act 
VII of 1868. The revenue authorities 
treated the 28th of June as the latest 
date of payment. It was held by 
the Privy Council that by S. 2 
of Act XI, the revenue became an arrear 
on the Ist of July following. The Board 
of Revenue by a notification under S. 3: 
of the Act had fixed 28th June of each 
year as the latest date of payment. Tha 
default was made on the 2bth of Juna 
1902 ; it therefore, became an arrear on 
1st of July 1902, and the estate was not 
liable to sale until the 28th of July of 
the following year. Therefore, the sale 
which was held in March 1903 was held 
to be an invalid sale held without juris- 
diction. In that case the original kist- 
bandi under S. 2 of the Act was known,^ 
and the Privy Council held that the 
revenue did not become an arrear until 
the first of the following month. In the 
present case the original kis&bandi under 
S, 2 is not known, and this case is of no* 
help to the appellant. 

^lianoe has next been placed by the 
learned counsel for the appellants upon 
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a decision of a Division Bench of this 
Courfe in Chhakowri v. Secretary of State 
(3). This case, no doubt, lends a certain 
amount of support to the argument advan- 
ced on behalf of the plaintiffs-appellants, 
but no distinction was drawn there bet- 
ween the dates fixed under S, 2 and those 
under S. 3 of the Kevenue Sale Law. 
The same dates were taken as fixed under 
both the sections. There was, however, 
nothing to show that the two dates con- 
templated by Ss. 2 and 3 coincided. 
Eeliance was placed by the learned Judges 
for their decision upon the case of 
Harlchoo Singh v. Bunsidhur Singh (4). 
On an examination of that case, it is 
evident that it does not support the 
decision in Ghhakoxvris case {3J. In the 
case of Harlchoo Smgh v. Bunsidhur 
Singh (4) the original Settlement and 
the kists fixed after partition, were 
known, the March kist, as fixed after the 
partition, was not paid, and, therefore, it 
became an arrear on the 1st of April, and 
the latest day of payment thereof was 
the 28th of June. The sale which was 
held after the 28th of March and before 
the 28th of Juno was hold to be without 
jurisdiction. The dates of the original 
kistbandi being known there was no 
difficulty in finding out when it became 
an arrear and what was the latest date 
of payment thereof. Mr. Justice Das 
who was one of the Judges who decided 
the case of Chhakowri Singh has ex- 
pressed a diflferent view in a recent case 
inSiiraji Narayan Chaudhury v. Sara- 
swati Bahuria (5), which is in accordance 
with the view contended for by the 
learned counsel for the defendants. 

Eeliance has also been placed upon the 
decision of this Court in Bhinckhi Ojha 
v. liajbansi Kuer (6). In that case there 
was a default in the June instalment of 
1911. The sale was held on the 21st of 
September l9ll. The Subordinate Judge 
had held that the revenue did not become 
an arrear until the Ist of July, and the 
latest date of payment thereof was the 
j28th of September 1911, and so the sale 
held before that date was ab initio void, 
in the High Court, papers were produced 
to show what the original instalments 
were. This Court made a remand to find 

" (8) [1920] 5 PatT £r.'66=62^‘a 
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out upon evidence what were the kists of 
the original Settlement and what were 
the latest dates of payment thereof. This 
case, therefore, is of no help to the 
plaintiffs-appellants. 

In Amrit Lai Boy v. Secretary of State 
for India (1) the estate was sold for 
arrears of January instalment of 1908. 
The sale was held on the 25th of March 
1908. The sale proved abortive on ac- 
count of the purchaser's failure to pay 
the purchase-money, and there was a re- 
sale on the 25th June 1908. The 
original kistbandi of the mahal, as fixed 
under S. 2 of the Act, was not known, and 
the arguments advanced in that case were 
similar to the arguments advanced by 
the plaintiffs in the present case. Mr. 
Justice Chatterjea hold that the sale 
was without jurisdiction. Mr. Justice 
Newbould, however, held that the sale 
was a valid sale. Newbould, J., observed 
as follows : 

As the proprietor is safe, provided ho pays hifS 
revenue before the latest day of payment, the 
earlier date ou which it is payable under the 
terms of Settlement has been lost sight of in 
practice and the later date on which the kist 
must be paid is called the kist date. That is to 
say, the last referred to as the January kist is 
not the kist payable in January under the kist- 
bandi but the kist for which the latest day ot 
payment falls iu January. 

Chitty, J., observed as follows : 

in the papers to which Mr. Justice Chatterjea. 
has referred, no doubt, the kist is i referred to 
as the ‘January kist’ or ‘January talab.’ This 
may bo due to tho fact that the original duo 
dates of payment have been lost sight of, and 
the four latest dates for payment fixed by the 
Board of Revenue under S.*3, namely, 12th 
January. 28th March, 28th Juno and 28th Sep- 
tember have been carelessly taken to give names^ 
to the several kists, which were really payable 
before those dates but payment of which might 
bo received up to those dates. 

These observations apply to the facts 
of the present case. It is clear that the 
original kistbandi under S. 2 of the Eev* 
enue Sales Act being unknown and for- 
gotten, the latest dates fixed under S. 3 
are popularly known as the kist dates. 
They are clearly not the kistbandi dates 
as provided for by S. 2, but the latest 
dates of payment as fixed by the Board 
of Kevenue under S. 3 of the Act. 

On a consideration, therefore, of the* 
evidence and the circumstances of the* 
case and the clear terms of Ss. 2 and 3 
of the Bengal Kevenue Sale Law, it is 
clear that in the present case 28th of 
September, 1918, was the latest date of 
payment, and that the sum of Bs. 6 odd 
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was in arroar for which the sale could 
legally be held before the 12th of 
January 1919, and the sale, therefore, 
held on the 6th of January was not with” 
out jurisdiction. 

The next point is as regards the irregu- 
larities in the conduct of the sale. 
These are set out in para. 17 of the 
plaint in the suit of Badha Kant Lai, 
and in para. 20 of the plaint in the suit 
of Basudoo Narain Bingh. The learned 
Subordinate Judge who decided the suit 
of Rad ha Kant Lai has dealt with the 
Irregularities urged before him and has 
3ome to the conclusion that there was 
no irregularity in the sale. The learned 
Subordinate Judge who decided the suit 
of Basudeo Narain Singh having held 
that the sale was void did not think 
it necessary to dilate upon the alleged 
irregularities resulting in the sale. Ho 
refers only to one point, namely, that 
the revenue assessed on the estate was 
Bs. 202-11-7, but the notification under 
B. 0 of the Act showed the revenue to 
be Bs. 202-12-0. Ho does not refer to 
^ny other irregularity in the course of 
his judgment ; but the finding that he 
comes to is that the sale was vitiated 
with irregularities and illegalities and 
was fit to be set aside. Before us the 
irregularity mainly pressed by the learned 
counsel for the plaintiffs-appellants 
was that the notification under 8. G of 
Act XI of 1859 was not properly drawn 
up inasmuch as the description of the 
property was incomplete, the sadr jama 
stated therein was incorrect, and that 
the names of the proprietors of the 
estate were not set out. 

The notification under 8. 6 of Act XI 
of 1859 issued by the Colleotor is Ex, 
G-1 and is printed on page 45 of tho 
P iper-book, Part III, Appeal No. 287 of 
iJ!i2. Tho second column gives tho 
name of the mahal which was going to 
be sold as Bara Lodhway, Perganna 
Maher. Beferenoe has been made by 
the learned counsel to register D of 
Bara Lodhway (Exs. 5 to 52) printed on 
pages 90 to 93 of the paper-book in the' 
said appeal, in which the area of the 
estate is shown as 120 acres 1 ir 32 p. 
Now, this, as a matter of faot,** is the 
area of only one of the viHages com- 
prising the estate Bara Lodhway, Tousi' 
No. 3040, namely, of Monza Bara alone. 
Ehe other two villages, Bazida and Pipra, 
ire not shown anywhere in tbds tei^iter 
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D. Exhibit 6 contains extracts from 
register A, and the serial No. 831 is of 
the estate Bara Lodhway Perganna 
Maher, bearing Touzi No. 3040, and the 
specifications of mouzas in Col. 5 contains 
the name of Mouza Bara Lodhway bear- 
ing No. 648 in the Mouzawar Begister 
and having an area of 120 acres 1 r. 32 
p. with a Government revenue of Bupees 
202-12-0, Exhibits 7 to 73 are extracts 
from register C, namely, the Mouzawar 
register kept by the Colleotor. In this 
register we get the names of four mouzas: 
Bara Lodhway bearing No. 636 ; Bazida 
bearing No. 637 ; Pipra bearing No. 648 
and Dhaneta (wrongly printed as Diha) 
bearing No. 198. The areas of the four 
mouzas are given in the third column, 
and the 5th column gives the numbers 
borne by these mouzas in the General 
Begister A. In this register the area of 
120 acres is shown as against the fourth 
village. It is further to be noticed that 
while in the register A (Ex. 6) Bara 
Lodhway is said to correspond to No. 648 
in the Mouzawar Register ; in the Mouza- 
war Begister (Ex. 7) No. 648 is Mouza 
Pipra and not Bara Lodhway which has 
got a different number, viz.. No. 636. 
The areas also do not agree, and the 
number in Col. 5 of the register C does 
not correspond with the number in tho 
register A. 

Exhibit 8 is the Mahalwar register of 
Bara Lodhway, and in this register tho 
jama (revenue) is shown as Es. 392-8-5 
in respect of Bara Lodhway. The 
learned counsel for the plaintiffs-appel- 
lants refers to those registers kept by 
the Collector and contends that tho 
description of the property as given in 
the notification of sale under S. 6 was 
misleading, and that the intending bid- 
ders were misled as regards the property 
which was going to be sold. He refers 
to the deposition of Mr. Yaqub who was 
one of the bidders at the sale who says 
that in bidding at the revenue sale he 
generally makes inquiries from Register 
D, that he had referred to register D 
about Bara Lodhway, and he found that 
only one mouza was on sale and the area 
thereof was 120 acres. He accordingly 
offered bids up to Bs. 4,800. If the area 
had been more, he would have bid ' mudr 
higher. Another^ biddeir at the sale. 
Bipat Bam, also states that ho ascer- 
tained from register D the area of the 
estate which he found to be 120 aor^. 
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Muhanamad Yasuf, another bidder, states 
that Bipat told him that the area of the 
estate ^oing to be sold was 120 acres or 
125r acires ; and it is argued that, from 
this evidence, it is clear that the descrip- 
tion of the property was not a sufficient 
description to enable the intending bid- 
ders to know as to what was actually 
going to be sold. His contention is that 
all the three villages comprised in the 
estate ought to have been named in the 
sale notihcation. 

Now, the short answer to this argument 
given by the learned counsel for the de- 
fendants’respondents is that the Collector 
does not sell an estate under the Bengal 
Revenue Sale Law- with reference to 
the registers which he has to keep under 
the various enactments ; nor does Act XI 
of 1859 refer in any shape or form to 
those registers. Revenue sales are held 
under the Revenue Sale Liw, and all 
that is necessary for the validity of the 
sale is a strict compliance with the pro- 
visions of the Revenue Sale Law alone. 
Now, the Revenue Sale Law distinctly 
lays down what is to be done when an 
estate has to be sold for realization of 
arrears of revenue. Section 5, 6. 7 and 
13 of Act XI of 1859 prescribe the noti- 
fications which the Collector has to issue 
before holding the sale of an estate. In 
the present case it is conceded that noti- 
fication under S. 5 was not necessary. 
It is also conceded that notification 
under S. 7 was duly issued and served. 
The only complaint is as regards the 
notification under S. G. Section 13 re- 
lates to the sales of ‘shares of an estate 
and has no application to the present 
case which was a sale of an entire estate. 

The form of notification under S. 6, as 
approved by the Government is given on 
page 168 of the Revenue Sale Manual 
published under authority of the Board 
of Revenue ; and R, 2 of S. 5 of the rules 
made by the Board says that the said 
form should be followed by Oolleotora as 
far as possible in notifying estates and 
shares for sale. The 2nd column of the 
form of notification contains the heading, 
names of mabal and parganna. It leaves 
it to the Collector to determine in each 
particular case what description should 
be given of the estate in order to notify 
fco the public the estate intendec* 
sold. There is no direction eitln 
Act or in the rules framed by tl 
of Revenue that the description 


estate in the sale notification should be* 
on reference to the registers A.CorD 
which the Collector ^lias to keep under 
the provisions of the Land Registration 
Act, and if the register D and the other 
registers kept by the Collector be er- 
roneous and do not give a full description 
of the estate, that is no ground » for 
setting aside the sale of an estate, if the 
notification of sale contains a correct 
description of the estate. 

No doubt, some of the witnesses speak 
of having referred to register P in order 
to find out the area of the estate ; but 
the purchaser at the revenue sale has 
nothing at all to do with register D. 
What was put up to sale was the estate 
hearing Touzi No. 3Q40 and named as 
Mahal Bara Lodhway. Register D has 
nothing to do with the area of the estate. 
The Collector is required to prepare and 
keep four kinds of registers under S. 4 
of Bengal Act VII of 1876 which are 
known as Registers A, B, C and D. 
Register D is an intermediate register 
of charges affecting the entries in the 
general and Mouzawar Registers which 
are registers A and 0. Section 18 of the 
Act* prescribes what are the particulars 
which the register D should contain. It 
nowhere prescribes the area of the estate 
to be entered in this register. The form 
of register D as prescribed by the Board 
of Revenue is printed at pagps 86 and 87 
of the Bengal Land Registration Manual 
published under the authority of the 
Board of Revenue, and this form does nob 
contain any provision for entering the 
area of the estate in the register. There 
is no reason why the bidders, if they 
were really bona fide bidders and wanted 
to know the area of the estate going fco 
be sold, went to look into the register 
D kept by the Collector for the area and 
not the Record of Rights of the hsbato 
prepared under Chap. X of the Bengal 
Tonanoy Act and kept in the Collector's 
office. 

The khewat of the estate would have 
given a correct idea of the area con- 
tained in the estate. It seems, there- 
fore, hard to believe that the witnesses 
referred to by the learned counsel .for the 
plaintiffs did really make inquiries as 
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lprovi?ionf5 of fche Land Registration Act 
and did form an incorrect idea of the 
area of the 0 <=itate, that, in my opinion, 
19 no ground for setting aside the sale if 
the description as given in the sale noti- 
fication was a correct description of the 
estate. The plaintiff, if he can prove 
thaf^hehas sustained any damage on 
Bocount of the Collector’s keeping the 
registers incorrectly, may perhaps have 
his remedy in a suit for damages, hut 
that will not entitle him to set aside the 
revenue sale. Moreover, although some 
of the w*itnesses say that they were 
misled as regards the area on a reference 
to the register D, none of them says that 
he was misled on a reference to the 
C-reneral Register A or the Mouzawar 
Register C. Under ^s. 7 and lo of the 
Land Registration Act theso registers 
have to contain a staf-.ernent as regards 
the area ; and none of them says that 
he was misled on a reference to these 
registers. As a general rule, an intending 
purchaser will not care so much for the 
area of the 0 :jtato as for tlio income 
which he will derive from the estate, 
and this he can easily ascertain on a 
reference to the Settlement papers of 
the Record of Rights of the malial. 

The khewats (Exs. M and M2) give the 
jarea of both cultivated and uncultivated 
land and the Government revenue of the 
estate, and are sufficient to enable in- 
tending bidders to form an idea of the 
value of the estate put up for sale. 
Moreover, one does not find anything in 
the plaint of the two suits to suggest 
that the confusion in the registers kept 
))y the Collector had misled anyone at 
the time of the sale ; nor was this taken " 
as a ground for setting aside the sale in 
the grounds of appeal presented by the 
plaintiffs before the Commissioner of 
the Division, a copy whereof has been 
filed and marked as Ex. G in the case of 
Radha Kant Lai. One does not find any 
suggestion in the grounds before the 
Commissioner to the effect that the 
wrong area misled any bidder at the 
time of the sale. 

The next misdescription alleged in the 
sale notification was as regards the 
amount of the Government revenue, 
which was stated therein as Rs. 202-12-0 
where as the real revenue was 
Rs. 202-11-7. No doubt, there is this 
slight difference in the statement of the 
'Governmetit revenue ; but there is abso*. 


lutely no evidence to show that this error 
did in any way misled any one or affec- 
ted the sale in any way. This point was 
taken before the Commissioner, and in 
dealing with it the Commissioner in his 
judgment (Rx. A in Radha Kant’s suit) 
observed that Rs. 202-12-0 was the 
correct demand as shown in the revenue 
roll and touzi ledger and on the ap- 
pellant’s own showing this was the 
revenue recorded as payable by the 
estate for more than 30 years. This 
misdescription cannot be urged as a 
ground for setting aside the revenue sale. 

The next misdescription in the sale 
notification pointed out by the learned 
counsel for the plaintiffs was, that the 
name of Bhagwat Prasad alone appeared 
in the sale notification as the proprietor 
of the estate with the words “ and 
others,” and it is contended that the 
names of all the ])roprietors ought to 
have been set out. There is, in my 
opinion, no substance in this contention. 
On reference to register D of the Collec- 
tor, already referred to, it appears that 
Bhagwat Prasad's was the first name 
in that register, the other names before 
his having been struck out on account of 
mutations of names, and his name was 
given in tlie notification with the addi- 
tion of the word “and others.” There is 
nothing irr the law or in the rules framed 
under the Revenue Sales Law prescrib- 
ing that when there are a large number 
of proprietors tho names of all of them 
should be given in the notification. It 
is sufificient to give tho name of any one 
of the proprietors. There is no ovidenoe 
to show that the absence of tho names 
of all the proprietors from the sale noti- 
fication did in any way affect the sale ; 
and the sale cannot ba set aside on this 
ground, 

These are all the irregularities com- 
plained of, and none of these is an irre- 
gularity which would affect the validity 
of the sale Reference was made by the 
learned counsel for tho appellants to 
the decision of the Privy Oounoil in 
Bavaneshwar Prasad Singh v. Baijnath 
Bam Ooenka (7). That was a case relat- 
ing to the sale of a IG-annas 6-dams 
ijmali share of Mahal Bisthazari bearing 
Touzi No. 336. This share consisted of 
360 villages and there were IAS separate 
aooounts opened in favour of transferees 

(7) [1915] A2 Cal. 897=28 I. 0. 699=12 L A. 
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or purchasers of the interest of indivi- 
dual co*sharers in specific villages or 
groups of villages. In the nobificabion 
of sale was the specification of the share 
to be sold in these terms 

ijmaU share which cannot ba spaoifiai, ex- 
•cludtQg the saparate accounts No. ..... 

Then followed a long list of the 148 
separate aocouafcs and at the end the 
following words occurred 

all obhar shares basidas that spacified are ex- 
oluded from the sale. 

Their Lordships of the Privy Council, 
having regard to the oircuinsbanoes of 
that particular case, held that this was 
nob a proper descripbion of the property 
sought to be sold. At page 910 of the 
report, however, we find that their Lord- 
ships observed as follows : 

The object of the law as well as ot the Board’s 
Rules requiring speoiftoation of the properties to 
ba sold is clearly to enable likely purchasers 
anaoug the public to know exactly what was 
gpiug to ba sold, and to ensure thereby reason- 
able oompatition. Whan an estate is advertised 
for sale, it is . not difficult to spaoify it ; 
in the case of shares of estates the. work of 
eoeoifioation requires care and attention. No 
hard and fast rule can b3 laid down in regard 
to its suffiaiency ; for it must vary according to 
the facts of each particular case. 

In bhc present case, having regard bo 
the nature of bhe property advertised for 
sale, which was an entire estate, it is 
clear that there was no misdescription 
pt the estate, and the specification given 
was sufficient to enable the intending 
purchasers to know exactly what was 
going to be sold. In my ‘opinion, there- 
fore, the sale cannot be set aside on the 
ground of irregularities. 

The next question Is a question of 
fraud which would entitle the plaintiffs 
to a reconveyance of their shares in the 
estate. Now, the two sets of plaintiffs 
make different oases of fraud in the 
^laint^ Radha Kant Lai alleges fraud 
against Matukdhari Singh and the pur- 
chaser Rai Bahadur Kashi Nath Singh. 
Basudeo Narain Singh and others in 
their plaint impute fraud to all the 
'Remaining cosharers including Radha 
K*ant Lai. In fact their case is a case 
of conspiracy to deprive the 'plaintiffs in 
that suit of the heavy mortgage lien 
which they had upon the share of 
Matukdhari Singh. It is, no doubt, true 
that Matukhdhari Singh's share was 
heavily mortgaged. The mortgages are 
the Ex. 13 series in Radha Kant’s 
suit. They come to a total amount of 


Rj. 30,000 and odd and what was mort- 
gaged was the share of Matukhdhari Singh 
and the members of his family in Bara 
Lodhway. According to the plaint of 
Radha Kant Lai, Matukdhari Singh deli- 
berately made a default in payment of 
Government revenue with a view to 
avoid the mortgages and to purchase the 
property himself in the benami of some 
one else. According to him the real 
purchaser at the sale is not Kashi Nath 
Singh, but Matukdhari Singh himself ; 
and, if Matukdhari brought about the 
sale fraudulently and purchased it him- 
self, it is contended that the plaintiff is 
entitled to a re-conveyance. It is, as I 
have said, true that Matukdhari’s share 
was heavily encumbered. It also ap- 
pears that Kashi Nath Singh is a near 
relation of his, being his pwn sister’s 
husband. The question is whether the 
evidence is sufficient to establish fraud 
and a benami purchase by Matukdhari 
Singh so as to entitle the plaintiff to a 
re-oonveyance. (His Lordship then pro- 
ceeded to examine the allegations of 
fraud and the evidence on the point and 
concluded as follows ;) The utmost that 
can be said in the present case is that 
the matter is suspicious ; but the specific 
fraud alleged in either of the plaints has 
not been established. I am, therefore, 
of opinion, that neither plaintiff is 
entitled to succeed on the point of fraud 
and is not entitled to a re-conveyance 
of the property. (His Lordship then dis- 
cussed the question as to what passed by 
the sale, and concluded as follows.). Irr 
ray opinion there is no justification for 
this contention. There is no doubt that 
the entire estate, Touzi No. 3040, was 
sold and the whole estate consists of 852 
bighas lying in the three villages, Bara, 
Bazida and Pipra. This contention also 
must fail. 

As I have said above, the appellants 
and some of the respondents in the two 
appeals have filed iDetitions of compro- 
mise. Some of the parties to bhe com- 
promise are minors. One, of them ig. 
Srikant Lai who is one of appellants 
in Appeal No. 287. He .is represented 
by his elder brother, Shama Kant Lai, 
who is also an appellant in his own 
right. Having regard to the findings 
come to by us, the compromise is clearly 
for the benefit of the minor, Srikant Lai. 
There are other minors in Appeal No. 287, 
but they are not parties to the oompro- 



560 Patnsi Ramprit Ahir v. King-Bmi>ebor (Buoknill, J.) 1926 


mise and so far as fehey are concerned 
the appeal will stand dismissed. 

In Appeal No. 108 the Appellants 
Nos. 3 and 4 are minors ; they are the 
sons of Rai Bahadur Kashi Nath Singh 
and Dwarka Singh, who are Appellants 
Nos. 1 and 2, respectively. The oompro- 
mise is also for their benefit inasmuch 
as the sale is confirmed and they get the 
full priee of the property. Mr. Nand- 
keolyar admits having received the sum 
of Rs. 38,000 for his olients-appellants 
in Appeal No. 108. In Appeal No. 108 
the Respondent No. 2, Raj Kumar Prasad 
Singh, is a minor ; he is represented by 
his father, Respondent No. 1, Basdeo 
Narain Singh. It is clear that the 
terms of the compromise aro for the 
benefit of this minor inasmuch as he 
has got a chance of taking a re-convey- 
ance of the property if the proportionate 
share of the price is paid by him or his 
guardian. 

We are satisfied that the compromise 
is for the benefit of the minors concerned 
in both the appeals. 

As regards the respondents in Appeal 
No. 287, the appeal will stand dismissed 
in terms of the petition of compromise. 
As regards Appeal No. 108, a decree will 
he drawn up in terms of the petition of 
compromise so far as the parties to the 
compromise are concerned -and the appeal 
will bo decreed so far as the other res- 
pondents aro concerned. 

Adami, J.-- -I agree. 

Appeal No, 287 dismissed : 

Appeal No, 108 allowed, 
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BUCKNILIi, J. 

Ramprit Ahir and others — ‘Accused — • 
Petitioners. . 

V. 

KimrEmperor — Opposite Party. 
Criminal Revision No. 240 of 1925, 
Decided on Ti2th June 1925, from an 
order of the S. J., Shahabad, D/- 24bh 
April 1925. 

^ PenoX Code, 8, 147 — Because certain persons 
are tn a certain place, at a certain time does not 
mahe them liable for arrest^Resistance to arrest 
is not rioting^ Criminal P, C„ 8, 54. , 

The detention and arrest o! members of the 
publio are not matters of caprice, but are 
governed by and must be conduotod ttpoA cer< 


tain rules and principles which the law clearly 
lays down. To arrest parsons without any 
justification is one of the most serious encroach- 
ments upon the liberty of the subject which caa 
well be contemplated. 

The fact that because a party of persons are 
in a certain place at a certain time it cannot ba 
said simply from these circumstances that they 
are about to engage in a criminal act, and there- 
fore there is no legal juatification'^tor the arrest of 
those persons by the police, and they are not 
guilty of rioting if they oppose thoir arrest. 

[P. 561, C. 11 

P. C. Munuk and B. P. Varma — for 
petitioners. 

H. Tj, Nandkeolya ) — ^for the Grown. 

Judgment. — This was an application 
in criminal 'revisional jurisdiction made 
by six men. They were tried before am 
Honorary Magistrate of the First Olasa 
at Arrah and were convicted by him of 
an offence punishable under S. 147, 
Indian Penal Code, and sentenced ■ each 
to undergo rigorous imprisonment for six 
months. The applicants appealed to the- 
Sessions Judge of Shahabad, who on tht» 
21:th of April last dismissed their appeal 
and upheld the convictions and sentences. 
The matter has now come up before mo 
a rule having been issued by a Bench of 
this Court on the 14th May last. The 
circumstances in the case are very simple 
although somewhat unusual. 

It would seem that some police 
received some sorb of information 
that it was likely that if they, the 
police, went to a certain place along the» 
railway line they would discover some 
people there who, it was said, were pro' 
bably about to try to rob a train. With 
commendable zeal a party of police 
acting upon this information, proceeded 
to the locality indicated and there sure 
enough they found the applicants and 
some other men who were, so far as 
one can gather, sitting or roaming about 
somewhere near the railway line. It 
said that some or perhaps all of ^them 
had actually encroached within the^ 
fencing or wire which usually runs 
along the side of the railway marking 
what I suppose is the railway property, 
but even if this was so it hardly con- 
stitutes an offence for which one would 
suppose^ that it was possible for the 
police rightly to arrest such individuals. 
There is no doubt as to what actually 
took place, when the police arrived ah 
the place, and I may say that it was 
night, they immediately cauglit of 
these persons who were standing there- 
and endeavoured to arrest them,. 
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The applicants and their friends or the 
persons with whom they put up a fight ; 
they did . not see why they should bo 
arrested, it seems doubtful indeed whe- 
ther the police were in uniform, and 
from what I gather they appear to 
have been in mufti ; when the applicants 
were seized by the police, they fought: 
it is perhaps not surprising that they did. 
At any rate the applicants and others 
were eventually secured and taken to the 
police station. They were then charged 
with the offence which I have indicated 
and were convicted and sentenced in the 
manner to which I have referred. 

Now the learned counsel who has ap- 
peared for the applicants points out that 
it does not seem that the police liad any 
right to arrest these persons and the 
learned Assistant Government Advocate 
who has appeared in support of the oon- 
jrictions has not been able to disclose any 
clear indicatior^as to the powers under 
which it might be suggested that the 
police had the right, under the circum- 
stances to which I have referred, to 
arrest these individuals. It may possi- 
bly be, although we cannot say with 
certainty, that the applicants and their 
friends were at the locality where they 
were found for some purpose of a crimi- 
nal nature, on the other hand, we have 
no authority for assuming that because a 
party of persons are in a certain place 
at a certain 'time they are simply 
from those circumstances about to onago 
in a criminal act. I must confess that 
I can see no legal justification for the 
arrest of these persons^ by the police. 

Whilst I support and shall continue to 
support to the best of my ability the 
maintenance of law and order and the 
powers exercised by the police when 
they are properly exercised, I, at the 
same time, have the utmost respect for 
the rights of the subject. The detention 
and arrest of members of the public are 
not mattery of caprice but are governed 
by and must be conducted upon certain 
[rules and principles which the law 
clearly lays down« Tu arrest persons 
without any justification is perhaps one 
jf the most serious encroachments upon 
the liberty of the subject which can well 
be contemplated. In this o^^se, therefore, 
I have oome to the conclusion without 
the least hesitation that there was no 
good ground shown for arresting these 
1926 P/71 & 72 


persons and that the convictions and 
sentences are bad and must be quashed. 

Convictions quashed, 
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Adami and Bucknill, JJ. 

Ohote Lal Nafid Kishore Nath Shah 
Deo — Defendant — Appellant. 

V. 

Tula Singh and others — Plaintiffs — 
Bespolidents. 

Appeal No. 1067 of 1925, Decided on 
13th July 1926, from the appellate 
decree of the J. G., Chota Nagpur, Dh 
24th June 1925. 

(а) Chota Nagpur Tenancy Act ^1908), Ss, 71 
189 and 189-^1 — Amending Act (1920) was not 
intended to take away vested rights under old Act, 
— Bihar and Orissa Act^ G of 1920, Ss, 88 and 39, 

The amending Act of 1920 was not intended or 
expressed to hav(i nitrospective elloct ; that is to 
say, it was not intended to taka away rights of 
action which had already vested. 

A suit for possession bv tenant against his 
landlord in 1921 the cause of action for which 
arose in 1919 was held to be cognizable by oivil 
Court. [P 563,0. 

(б) Interpretation of statutes — Repealing Act — 
Vested rights under old Act are not taken away 
unless expressly provtded^New procedure applies 
to further action. 

When an enactment changes or takes away 
rights, it is not to be construed as retrospective 
unless there are express words to that effect, but 
when it only changes the mede of procedure it 
is to bo applied to further actions. [P. 663, 0 1] 

(c) Chota Nagpur Tenancy Agt (1908), Ss, 71 
and ISOSuU for possession by tenant against 
la'ndlord —Question of tenant's status Is Im- 
material, 

This question of the status of the tenant makea 
ns difference in determining whether a suit is a 
suit by a tenant to recover possession from hia 
landlord. [P. 664 ^ Q. Ij 

Sultan Ahmad, K, P. JayaswaL 
S,Saran and Murari Prasad — for Appel- 
lant. 

S. K, Mitra — for Bespondents. 

Adami, J.— The only question whioh 
has been raised before us in this second 
appeal is the question whether the suit 
was maintainable by the civil Court. 
It is not necessary for the purposes of 
this second appeal to give in any detail 
the facts ; it is sufficient to say that the 
plaintiff's case was that the Maharaja 
of Chota Nagpur had granted a jagir of 
village Ghunsera to his remote ancestor 
Kalyan Singh. In his family there 


was 
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a custom of lineal primogeniture and 
the jagir descended from Kalyan Singh 
downwards to the eldest member of the 
senior branch of the family. It thus 
descended to Kalo Eaut, then Jairam 
Singh, then Ram Singh and then to Baro 
Ram. Baro Ram had five sons, the eldest 
of whom was Jhingtu, and the second 
Hathi Singh. Jhingtu Ram succeeded 
to the jagir and was followed by his son 
Asman Singh who died childless, leav 
ing a widow Mt. Budhan Kuer. 
On Asman's death, Hathi Singh’s son 
Tula Singh, Hati Singh being dead, 
claimed to succeed to the jagir ad being 
the eldest member of the eldest branch 
after the death of Asman Singh. 
Mt. BudhprU Kuer resisted his claim, and 
the result was that a settlement was 
arrived at through the assistance of 
one Bodh Singh. This Bodh Singh was 
the descendant of a person to whom the 
Maharaja of Chota Nagpur had granted 
an ijara thika of the lot Borokera in 
vhich Mauza Ghunsera was situated. 
According to the settlement arrived at. 

Budhan Kuer was to remain in posses- 
sion of the jagir during her lifetime 
and Tula Singh was to succeed her. 
Budhan Kuer died in 1918, and there- 
upon Tula Singh entered into possession 
of the village and granted half the 
village in mokurrari to PlaintifiFs Nos. 3 
to 13. Defendant No. 1 is the son of 
the Maharaja of Chota Nagpur. He had 
purchased the rights of the ijara thika- 
dars who were the sons of Bodh Singh, 
and also the Maharaja of Chota Nagpur 
gave him the lot Jiorekera as khorposh, 
and thus Defendant No. 1 was the land- 
lord of the village. Soon after Tula 
Singh had entered into possession he 
was dispossessed by Defendant No. 1 and 
thereupon x3roceedings were taken under 
S. 145 of the Criminal P. C., the result 
being that Defendant No. 1 was found 
to be in possession on the 21st August 
1919. The suit was instituted on the 
8th September 1921. 

The defence case was that the village 
Ghunsera had been granted in thika a 
very long time ago to two persons Mohan 
Singh and Ram Singh. Mohan Singh 
was succeeded by his son Sobran Singh 
whose sister married Jhingtu Ram. Out 
of regard for the relationship, and for the 
purpose of supporting Sobran’s sister’s 
family, Sobran Singh and Ram Singh 
gave a jagir of village Ghunsera, cutting 
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it out of lot Borekera to Jhingtu Ram 
Jhingtu Ram held the jagir and was suc- 
ceeded by his son Asman who died issue- 
less and on his death the jagir *oamje to 
an end. The grantors of the jagir, 
however, allowed Asman’s widow 
Mt. Budhan Kuer to remain in posses- 
sion for her lifetime, and after her 
death Defendant No. 1 claimed that he 
had a right to resume the jagir. 

It is clear then that Defendant No. 1 
is admittedly the landlord of the jagir, 
and the question arises whether in view 
of the provisions of the Chota Nagpur 
Tenancy Act the suit by the tenant to 
recover possession of the jagir, from 
which he complained he had been un- 
lawfully ejected by his landlord or any 
person claiming under or through his 
landlord, could be maintainable in the 
civil Court. 

The cause of action arose on the 21st 
of August 1919 and at that time the 
Plaintiff No. 1 under^the provisions of 
the Chota Nagpur Tenancy Act, as it 
then stood, had a choice of making an 
application to the Deputy Commissioner 
under S. 71 of the Act to be put back in 
possession or to bring a suit in the civil 
Court and such suit in the civil Court 
could be brought at any time within 
three years from the 2l8t of August 1919. 
Under S. 139, 01. (5) of the Act, as it 
then stood, an application to recover 
possession by a tenant against his land- 
lord could only be brought before the 
Deputy Commissioner. In 1920 the 
Chota Nagpur Tenancy Act was amended. 
The Bihar and Orissa Act VI of 1920, 
S. 38, amended S. 139 of the Act of 1908 
and in Cl. ( 5 ) of S. 139 for the words 
“ all applications *’ the words “ all suits 
and applications ” were substituted, 
but this amendment made by S. 38 of 
the Act of 1920 did not come into force 
till the 1st March 1924 ; thus when the 
present suit was instituted, S. 139 sto6d 
in its original form. By S. 39, however, 
of the Act of 1920 a new S. 139-A was 
inserted in the Act and undAr that sec- 
tion it was provided that 

uo Court shall entertain any suit concern- 
ing any matter in respect of which an applica- 
tion is cognizable by the Deputy Commissioner 
under S. 139, and the decision of the Deputy 
Commissioner on any such application shall, 
subject to the provisions of this act relating to 
an appeal, be linal. 

That new S. 139-A came into effect 
in Chota Nagpur on the 5th of Novem* 
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ber 1920 se that at the time the present 
auit was instituted that provision had 
been in force for about a year. Now the 
recovery *of possession by a tenant from 
the landlord by whom he has been un- 
lawfully dispossessed is a matter in 
respect of which an application is cog- 
nizable by the Deputy Gommissioner ; 
S. 71 and 3. 139, Cl. (8), show this and, 
therefore, ordinarily, ' under S. 139*A 
the present suit would not be cog- 
nizable by a civil Court. At the time 
that this amendment came into force 
more than a year had elapased since the 
date of tho cause of action and, therefore, 
no application could bo made to the 
Deputy Commissioner under S. 71 
Furthermore, before 1921, when' 3. 38 of* 
the Act of 1920 came into force, there 
was no provision for the trial of a suit 
of the nature of the present one by the 
Deputy Gommissioner. Therefore, from 
the 5th of November 1920 up to the 20th 
of August 1922, when the present suit 
would be barred, it was not possible for 
the present plaintiff to bring a suit in 
n.ny Court, for under S. 139*A a suit in 
the civil Court was barred and there 
was no provision for the bringing of a 
suit in the Court of the Deputy Commis- 
sioner. The question then arises whe- 
ther the Act of 1920 was intended or 
expressed to have retrospective effect, 
that is to say, whether it was intended 
to take away tho rights of action which 
had already vested. 3. 6 of Act X of 
1897, the General Clauses Act and the 
corresponding section of the Bihar and 
Orissa General Clauses Act lay down 
that where those Acts or any Act made 
after the commencqment of these Acts 
repealed any enactment hitherto made 
or hereafter to be made, then unless a 
different intention appears the repeal 
ehall not (a) .... (b) . . . (c) 

afitfct any right, privilege, obligation, or lia- 
bility, acquired accrued or incurred under any 
enactment so repealed, or . , . (c) affect any 

investigation, legal proceeding or remedy in res- 
ect of any such right, privilege, obligation, 
liability, penalty, forfeiture or punishment as 
aforesaid, and any such investigation, legal •pro- 
ceeding, or remedy may be instituted, continued 

Or enforced as if the repealing 

Act or Regulation had not been passed. 

The general rule of interpretation is 
that when an enactment changes or 
takes away rights, it is not to be con- 
strued as retrospective tinless there are 
express words to that effect, but when it 
only changes the mode of procedure it D 
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* to be applied to fiirfchor actions. The 
Courts are very careful to protect a 
vested right and in several cases Judges' 
have refused to allow suits to have 
retrospective effect although the lan- 
guage seems to imply that such was the 
intention of the Ijegislature, because, if 
the statute had been so construed, vested 
rights would have been defeated. 

In the present case it is not a ques- 
tion of change of procedure, it is a (lues- 
tion whether the right which the plain- 
tiff had previous to the amendment of 
the Act to bring a suit on his cause of 
action can be taken away by tho amen- 
ding Act. It is more than a matter of 
procedure, it touches a right which was 
in existence at the time of the passing 
of the amending Act. The direction 
that suits of a certain kind shall be 
tried in a certain Court and not in 
another Court may be a matter of pro- 
cedure, but the amendment in this case, 
if insisted on, would take away from the 
plaintiff his vested right to bring an 
action, and the Courts will be very slow 
to allow such a right to be taken away 
by the Amending Act. It may he said 
that since the suit was instituted after 
the passing of'the Amending Act, it is 
not a question of retrospective effect 
But, however that may be, the fact re- 
mains that tho Amending Act has 
deprived the plaintiff of a vested right 
and it is certain that it was not intended 
by the Legislature that such a right 
should be taken away. In my opinion, 
it was quite right that the civil Court 
should in tho circumstances entertain 
the suit. 

In the »case of Manijhoori Bibi v. 
Akel Mahamud (1) and Oopeshwar Pal 
V, Jih an Chandra {i) the question was 
whether an Act amending the provisions 
of the law with regard to a period of 
limitation has retrospective effect. * In 
the former case, Mookerjee, J., after 
consideration of the English case-law on 
the point stated : 

It has been repeatedly laid down that in the 
absence of clear words to that effect a statute 
will not be {construed as taking away a vested 
right of action acquired before it was passed. 
Further he remarked : 

To hold that this amended provision applies 
to suits in respect of dispossession which has 
'7I)Tl^3] 17 0. W. N. " 889=19 L~~C. ~793=17 
0. L. J. 316. 

(2) [1914] 41 Cal. 1125=18 C. W. N, 804= 

2 I. C. 37=19 0. L, J. 649 
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.^k''r) rlace more than two yours before the en- 
octrnent of tho new law is to inaintain the posi- 
tion that tho Legislature intended the litigant 
to accomplish what is impossible, iu the nature 
of things, for him to do, in other words, to pre- 
Hcribe that his right are forthwith extinguished 
without previous notice and without opportunity 
afforded to him to escape the operation of the 
new law. To put the matter briefly, if this 
view is to bo supported, we must hold that the 
Legislature acted in a most unrt'asonablo manner 
1. e., that tho legislature intended to penalise all 
under-raiyats who had been dispossessed by 
their landlords more than two years before the 
commencement of tho new statute because they 
wanted to enforce their rights in a Court of 
Justice within the period of liinitutiou allowed 
at that time by the Iiegislatiire. 

In tho second of the two oases above 
cited, it was pointed out that a right of 
suit is a vested right, and that where in 
accordance with tlio provisions of tho 
amending Act, a suit could bo brought 
after the passing of the amendment the 
amendment would apply to tlie suit, bub 
where it could not be brought after the 
amendment the amendment would have 
no application. 

In any case, though the plaint shows 
that the plaintiff claims to be a tenant 
seeking recovery of possession from his 
landlord who has dispossessed him, there 
are indications in the plaint that tho 
real questions between the parties was 
whether tho plaintiff was entitled to 
succeed as jagirdar to the property. The 
plaintiff asked for a declaration of the 
title bub this mere relief, when asked 
for, need not always take away the 
jurisdiotion of the Deputy Commissioner. 
In a case decided lately by mo (Second 
Appeal No. 669 of 1923) tho question 
between tho parties was whether the 
tenant was an occupancy tenant or a 
non-occupancy tenant so that the ques- 
tion of the status of the tenant made no 
difference in determining whether tho 
mit was a suit by a tenant to recover 
possession from his landlord. 

As I have said the whole question de* 
pended on the decision of the question 
ivhether 'Thingtu’s jagir had come down 
to him from his direct ancestors or 
whether it had been granted to Jhingtu 
for the first time. If it was granted to 
Jhingtu for the first time, then the plain- 
tiff would have no claim, for on Asman’s 
death tho landlord would be entitled to 
resume. On the ground that there was 
a substantial question of title to be de- 
cided and on the ground also that the 
vested right of tho plaintifl^ could not 
frell be ta^en away by the Amending 


Act. I am of opinion that the suit wa? 
properly triable by the civil Court and 
that there is no reason to interfere. 

I would dismiss the appeal with •costs 
Bucknill, J . — I agree. 

Appeal dismissed. 
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Kolwant Sahay, J. 

Mind Miihto and others -“Dafendants 
Petitioners. 

V. 

Doman Mahto and others — Plaintiffs — 
Opposite Party. 

Civil Revision No. 169 of 1926, Decid- 
ed on 9tih July 1926, from an order of 
the Addl. SulrJ., Hazaribagli, D/- 25bh 
Marcli 1926. 

CAvll P. C., 151 — Amendment 'of decree — a) 
original guardian of minora dying be fore appeal 
from preliminary decree — B appointed aa guar- 
dlan In appeal — Final decree mentioning A to he 
guardian — Amendment to substitute B for A 
should be allowed, 

A preliminary decroo was passed against soma 
minors represented by A as guardian. In appeal 
from that decree B was appointed guardian o£ 
tho minors, A having died, B’s name appeared 
as guardian of tho minors in the appellate 
decree. In tho final decree passed by the trial 
Court A’s name appeared as guardian by mistake. 
In execution the mistake having been discovered 
an application for amendment of the guardian’s 
name was made. 

Hold : that the decree passed oti appeal from 
the preliminary decree became the preliminary 
decree in the suit and B continued to be the 
guardian till the final disposal of the suit. It 
was not necessary either for defendants or plain- 
tiffs to apply f )r appointment of B as guardian 
and therefore amendment should be allowed. 

CP 665 C 2] 

A. K, Boy and S, S, Prasad Singh — 

for Petitioners. ^ 

B, C. Dfi— for Opposite Party. 

Judgment. — The petitioners • were 
Defendants Nos. 13, 14 and 15 in a parti- 
tion suit instituted by the plaintiffs in 
the Court of the ‘Subordinate Judge of 
Hazaribagh. They were minors and 
were represented by their father Teka 
Mahto, who was himself a defendant 
(No. 2) in the suit. A preliminary decree 
was made in September 1915. Against 
this decree the defendants preferred an 
appeal to the High Court. The present 
petitioners were also appellants and were 
represented by their father Teka kfahto*. 
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‘Teka Mahto died in 1917 and Bamdayal cation for amendment of the final decree 


Mahto, another defendant in the suit, 
«bpplied to he appointed as the next 
iriend and guardian of the present peti- 
tioners in the appeal in the High 
Court and ho was so appointed hy^ this 
Court. The appeal was finally dismis- 
sed. this Court on the 28th May 1918 
and in the decree prepared by this Court, 
the present petitioners were described 
as minors represented by Bamdayal 
Mahto. 

After the dismissal of the appeal, the 
matter went back to the Court below 
and a final decree was made on the 4th 
October 1920, the decree being prepared 
and signed on the 18th January 1922. 
In this final decree Teka Mahto is named 
as Defendant No. 2 and the present peti- 
tioners, Defendants Nos. 13 to 15, wore 
described as minors represented by Teka 
M^hto. The description was apparently 
taken from the preliminary decree pre- 
pared by the Subordinate Judge in Sep- 
tember 1915, ignoring the description of 
^ho parties as given in the decreo of the 
High Court. The plaintiff filed an 
appeal against this final decreee to this 
Court which was First Appeal No. 112 of 
1921. In the memorandum of appeal 
Teka Mahto was stated to be one of the 
respondents and the present petitioners 
were also made respondents and were 
stated to bo under the guardianship of 
Teka Mahto. The description in the 
memorandum of appeal was apparently 
taken from the final decree prepared in 
January 1921. Notice of the appeal be- 
ing issued, the peon reported ‘that Teka 
•Mahto and Ramdayal Mahto were dead, 
^he Court ordered that the Deputy 
Begistrar might bo appointed guardian 
ad litem of the present petitioners. The 
ap^hdllaots paid the guardian’s cost and 
the Daputyteegistrar was so appointed. 
The appeal was, however, finally dismis- 
sed by this Court for non-payment of the 
printing costs in April 1922. The plain- 
tiffs then applied for delivery of posses- 
sion in execution of the final decree made 
by the Subordinate Judge. Thereupon 
the present petitioners made an objec- 
tion to the effect that the final decree 
was not binding upon them inasmuch as 
they were shown in the final decree as 
represented by Teka Mahto and that 
Teka Mahto was dead long before the 
final decree. As soon as this objaotion 
was made, the plaintiffs made an appli- 


by describing the present petitioners as 
minors represented by Bamdayal Mahto 
as their guardian. The learned Subordi- 
nate Judge has allowed this amendment- 
and the petitioners have come in revision 
against this order. 

It is clear than the amendment made 
by the learned Subordinate Judge is cor- 
rect. It is contended on behalf of the 
petitioners that it was the duty of the 
plaintiffs to make an application before 
the Subordinate Judge after the disposal 
of the appeal against the preliminary 
decree to appoint a guardian for the 
present petitioners in place of Teka 
Mahto. In my opinion it was not neces- 
sary for the plaintiffs to make any ^ such 
application. In the appoctl pending in 
the High Court an application had 
already been made for the appointment of 
a guardian of the present petitioners and 
Bamdayal was appointed guardian and 
in the decree made by this Court in the 
appeal against the preliminary decree the 
name of Bamdayal Mahto appeared as 
guardian of the present petitioners. 
That decree was the preliminary decree 
in the suit. The learned Subordinate 
Judge seems to be of opinion that it was 
the duty of Bamdayal to make an appli- 
cation again in tlie Court of the Subordi-I 
nate Judge before the final decree was! 
made for bis appointment as guardian of 
the minors. 

I think it was neither the duty of the 
plaintiffs, nor of the defendants, to make 
any such application. An application 
had already been made in the High Court 
and an order had been made appointing 
Bamdayal as guardian of the minor. 
This appoincment continued until tlio 
disposal of the suit. Bimdayal died 
after the final decree was prepared by 
the Subordinate Judge. The appointment 
of the Deputy Registrar as guardian ad 
litem in the appeal filed by the plaintiffs 
against the final decree is of no conse- 
quence so far as the matter of the 
amendment of the decree is ooncornad. 
The Deputy Jiegistrar was appointed 
guardiaa ad litem after the death of 
Bamdayal and at that time there was 
properly speaking no guardian of the 
present petitioners. The appointment oa 
the Deputy Begistrar in the appeal 
against the final decree will in no way 
affect the order of amendment made by 
the learned Subordinate Judge. 
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3n my opinion there is no substance in 
this application. The application is dis* 
missed with costs, one gold mohur. 

Application dismissed. 
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Dawsok-Miloer, C. J., and Mullick, J. 

Emperoi — Petitioner. 

V. 

Zakir Haider Bil^rami and another — 
Opposite Party. 

Jury lleferenco No. 5 of 1925, Decided 
on 11th December 1925, made l)y the S. 
J„ Patn<i on 5th Septornbor 1025. 

(a) Crlmlm.l trial — Written stalevient by ac- 
eused is not lea ah 

There is do provisioii in law for th^ accused 
filing a writtfcMi stxtcmcut. [P 5GS.0 L] 

ih) Crluiina! l\ Ch, S. SOT — Two injcrencc'^ 
posslbh' on evidence — Court of Reference will not 
Interfere unices inference draivn by jury is incon~ 
alsient with ccldencc. 

Whom OTif3 of two inferences is possible upon 
the eviclc;nc(' the Court of Referciu^o will not iu- 
torforo with the finding of the jury even though 
the Court is c f opinion that it would have drawn 
the other inferencii if it had been a Court of ap- 
peal. But where the inference drawn by the 
jury-ia manifestly 'inconsistent x\ith the docu- 
luontary evid*-neoand witli the conduct of the 
p.arties, tlio law makes it obligatorv on the Court 
to- interfere. 

In a n forence under S. d07 it not sullicioub 
to show that another jury might have formed a 
difforont opinion : what the prosecution lias to 
show is that no reasonable bodv of inen would 
have rcturiic?d the verdict complained of : A, I. Jh 
1923 Pattui 470, Colh [P r>(>s C 1, 2] 

(c) Criminal V.C., S. -U4 — Ch. 33 does not 
apply to complaint by public servant on orders of 
Government, 

Where a publie servant makes a complj'iint 
under the oj^ders of Government, as such public 
Behrant, Ch. 33 doss not apply. [P 5(18 C 2] 

(d) Criminal 1\ C., S. ^U—Pouwrs of High 
Court on refetence are 7iot co-extensive icith those 
ttnder S. 419. 

S. 444 does not enact that the powers of the 
High Court in the matter of a reference are 
cn-extonaive with those in an appeal under S. 

449, IV 538 0 2j 

Asst, Government Advocate — for the 

Grown. , k 

Ahdfil Azi.:, Naimatidlah , S. A, Man* 
zar, Yusuf Hussain^ Noor-uduUn, Gholam 
Mohammad and Syed AH Khan — for Op- 
po-site Party. 

Dawson* Miller, C. J . — I have had 
no pportunifcy of perusing the judgment 
about to be delivered by my^ learned 


brother and I agree with the conclusions 
at which he has arrived. ' / 

Mullick, J --This case arises out of 
the trial of Maulavi Saiyid Zahir Haider 
Bilgrami and Saiyid Alimuddin alias 
Ansar Husain alias Allan and has been 
referred under S. 307 of the Crimi^ial P. 
C. to the High Court by the Sessions 
Judge of Patna. 

Maulavi Saiyid Zahir Haider Bilgrami' 
is 34 years of age and 'lias been 12 years' 
in the service of Government as a mem- 
ber of the Provincial Civil ' Service. In or 
about 1922 lie was transferred in tlie 
course of his oflicial duties to the Dis- 
trict of Darbhanga 'of which Mr. King 
was then the .District Magistrate and' 
Collector. Mr. King deposes that he 
found Bilgrami to bo a good and loyal’ 
officer and that ho was mentioned for Ids 
revenue work in the iVdministration Ee- 
port for the year 1923. In 1923 an 
hibition was held at Lahoriascrai which' 
is the head-quarters ot the District of 
Darbhanga and out of the funds collected' 
for the same there remained in July 1923 
an unexpended balance of Es. 3,073-2-0 
at the credit of the Exhibition Com*' 
^mittee. On the IGth July 1923, a meet- 
ing of the Exhibition Committee was. 
hold at Daheriaserai under tlie presidency 
of Mr. King and a proposal was n^e by 
the Maharaja Kumar of Darbhanga thab 
this balance should bo devoted to the 
construction of a rest liouso near the 
Courts for tho use of litigants and that, 
others. 

Khan Sahib Saiyid Mahbub Hasan 
othr'rwiso known as Pearey Sahib who 
was tho local Sub-Eegistrar and a man of 
some position moved an amendment that 
a public park should be laid out and a 
reading room constructed therein, a^id 
after some discussion the amendment was' 
carried. Thereafter a Park^Committee 
was formed and a President, two Vice- 
Presidents, a Treasurer and an Executive 
Committee of 21 wore elected on fche31j5jt 
August. Bilgrami was elected HonoraAT 
Secretary and throe ‘other gontlenien,. 
namely, Babu Madhusudan Prasad Singh, 
Khan Sahib Saiyid Mahbub ‘Hasan, Babir 
Kumar Kalyan Lai were appointed Joint 
Secretaries. It was fuither decided that 
the park should be called the “ King' 
Park” in honour of Mr. King who had. 
successfully administered the Darbhanga 
District during his term of office and was. 
about to leave the district. On the 27tlv 
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September 1923, an account was opened 
with the.Muzaffarpur branch of the Im- 
perial Bank of India by Bilgrami as 
Secretary of the Park Committee and the 
whole balance at the credit of the Exhi- 
bition Committee, namely, Rs. 3,073-2-9 
was transferred to his account. The casji 
book of the Park Committee which was 
written up at first by Bilgrami himself 
and subsequently under his orders by his 
clerk Badri does not seem to have been 
opened till the 11th Eecomher 1923, 
and shows on that date a credit of 
Rs. 3,202-15-11. The collection of subs- 
criptions was then rapidly pushed on and 
we find that by the 5th April 1924 
the receipts had amounted to a sum of 
Rs. 12,690-5-11. Out of this sum a total 
sum of Rs. 260-2-9 had boon expended on 
establishment and on contingencies leav- 
ing a balance of Rs. 12,130*3-6 which was 
aaade up as follows : 

(1) ^ Rs. 8,173-2-9 in tlio Bank : (2) 
Rs, 3,500 shown as deposited in the Bank 
but not in fact deposited, (3) Rs. 200 in 
the bands of tlie treasurer, (1) Rs. 232-0-5 
in the hands of the Secretary, and (5) an 
uncashed cheque for Rs. 25 on the Alli- 
ance Bank. 

It is admitted tliat on the (Sth April 
1921, Bilgrami as Honorary Secretary 
drew a cheque in favour of Saiyid Ali- 
muddin for a sum of Rs 1,300 which was 
ca.shed by the accused Alirnuddin on the 
9th April at the Bank’s branch at ^luzaf- 
farpur. This sum was not entered in the 
ca.sh-book till July and it alleged that 
it was never spent for the purposes of 
the Park Committee and that Bilgrami 
criminally misappropriated it. The cash- 
book again shows that on the 14th June 
Bilgrami drew a cheque in favour of 
Alirnuddin for a sum of R : 406. The 
Bank^pass book shows that this cheque 
was cashed on the same date by the 
payee Alirnuddin whose allegation is that 
he paid this morfey as well as the 
Rs. 1,300 not to Bilgrami but to Pearey 
Sahib. In respect of these two sums 
Bilgrami has been charged with offences 
under S. 406, Indian Penal Code, (crimi- 
nal breach of trust), S. 465, Indian Penal 
Code, (forgery of the cash-book), and 
S. 477A, Indian Penal Code, (falsification 
of accounts). Alirnuddin alias Ansar 
Husain alias Allan has been charged 
with abetting Bilgrami in respect of 
Abe offence under S. 406, Indian Penal 
Code. 


There is also another sum of Rs. 10 in 
respect of which charges under Ss. 406, 
405 and 477A, Indian Penal Code, have 
been preferred against Bilgrami. That 
sum is alleged to have been drawn by 
Bilgrami out of the park funds on the 
30th July 1924. The allegation is that 
on that date a man named Jalil was col- 
lecting subscriptions for an Imambara at 
Darbhanga and that Bilgrami ordered his 
clerk Badri to pay to Jalil Rs, 10 on his 
account from the park funds. That 
money was never refunded by Bilgrami 
and he is charged with having committed 
criminal breach of trust under S. 406 in 
respect of it. A receipt was given by 
Jalil to Badri for this sum and it is 
alleged that subsequently under Bil- 
grami’s orders Badri on the 4th August 
1921, inserted words in the receipt indi- 
cating that the payment had been made 
on behalf of Khun Sahib Mahbub Hasan. 

It is alleged that an entry in the casli 
hook was made oii tlui 4th August under 
Bilgyimi's orders by Badri showing that 
a payment of Rs. 50 plus’ Rs. 10 had been 
made on the 30th July to Khan Sahib 
Mahbub Hasan to meet the expenses for 
registering conveyances relating to the 
purchase of lamls for the park and that 
so far as the e.-itry relates to the sum of 
Rs. 10 it is fal e and that the money was 
never receive l by tht Khan Sahib. Bil- 
grami, thoriiforc, (nis been charged with 
an oTfenc * und r Ss. 465 and 477A in res- 
])Ocb of this oiii r; in the cash-book of the 
4th August 1 021. (Then the judgment 
discussed the evidciu^e and proceeded.) 
On 19bh Jin j,iry 1925, Mr. King, in 
accordance wit an order made by the 
Government of Bihar and Orissa under 
the provisiorts of S. i: 7 of the Criminal 
P. C., lodged a 1 > rnal complaint charging 
Bilgrami with limii al breach of t&ust 
as a public servant. 

Bilgrami and Alirnuddin were there- 
upon placed upon their trial but before 
any witnesses could be examined at La- 
heriaserai, the cise was, upon the appli- 
cation of Bilgrami, transferred to the file 
of Mr. Owen, the District Magistrate of 
Patna, who in du(5 course committed the 
case for trial to the Court of Session at 
Patna. 

In Mr. Owen’s Court Bilgrami did not 
offer any explanation of the evidence 
against him, nor had he appeared in 
person before Babn Siikhdeo Narain. In 
the Sessions Court he submitted a long 
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written stateraent which was accepted 
though Mtrictly speaking there is no pro- 
vision in law for such a procedure. 

Alirauddin had made a statement on 
the 17th November before Babu Sukhdoo 
Narain. There he modified the state- 
ment which he had made on the 15th 
November before Mr, King and he said 
that he had cashed the cheques for 
Rs, 1,300 and Rs. 406 and paid the money 
Pearey Sahib. 

It was contended before the Sessions 
Judge on behalf of Bilgrami that Ram 
Babu and Pearey Sahib had conspired to 
ruin Bilgrami, that Ram Babu had falsely 
denied payment of the sum of Rs. 1,706 
and that Alimuddin was in fact repre* 
Sfmted to Bilgrami by R iru Babu as being 
Rarn Babu’s creditor. Alimuddin's de- 
feriijo in tlio Sessions Oourt was that he 
had at Pearey Sahib's request made over 
the money to Pearey Sahib and that he 
had falsely stated before Mr. King on the 
I5th November that he was Ram Babu's 
creditor. lie denied that he had taken 
the money for himself. The jurors were 
divided, four being of opinion that the 
accused were not guilty of any of the 
charges and one being of opinion that 
both were guilty of all the charges. 

The learned Sessions Judge is of 
opinion that the verdict of the majority 
is perverse and he has referred the 
case to us under S. 307 of the Criminal 
P. C. (Then the judgment dealt with 
evidence as to the time when exca- 
vation of tank began and other matters 
relating to the charge and held that 
the inferences which ought to be 
drawn from Bilgrami’s letter are so 
irresistible that the jury should have 
considered themselves bound to find in 
favour of the version put forward by the 
prosecution.) It is true that where one 
of two inferences is possiWe upon the 
evidence the Court of reference will not 
interfere with the finding of the jury 
even though the Court is of opinion that 
it would have drawn the other inference 
if it had been a Court of appeal. But 
where as in this case the infereoce drawn 
by the jury is manifestly inconsistent 
with the documentary evidence and with 
the conduct of the parties, I think the 
law makes it obligatory on the Court to 
interfere. In a reference under 8. 307 
of the Oricninal P. 0. it is not sufficient 
to show that another jury might have 
formed a different opinion; what the 
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prosecution has to show* is that no reason’ 
able body of men would have returnee 
the verdict complained of. This was thi 
view taken in this Court in Emperor v, 
Ali Hyder (l) and we think it is in 
accordance with law. 

The learned Assistant Government Ad- 
vocate who has submitted the evidence 
to a careful and scrupulously fair analysis 
also contends that as Mr. King, the com- 
plainant, was a European British subject 
the trial was held under the provisions 
of Oh. 33 of the Criminal P. C., 
and that if the Judge had, accepting the 
majority verdict of the jury, acquitted 
the accused he would under S. 449, 
Criminal P. G., have been entitled to 
appeal to the High Court on the facts. 
He argues that in a reference under S. 307 
in such a case the High Court has a 
similar power to revise the findings of 
fact. The answer to this is firstly, that 
8. 411: enacts that where a public servant 
makes a complaint under the orders of 
Government, as such public servant, j 
Ch. 33 does not apply and, secondly,! 
that the Code does not enact that the 
powers of the High Court in the matter 
of a reference are co-extensive with those 
in an appeal under S. 449. There is a 
difference and though it may not be 
justifiable on principle the Code 
remains and must be strictly followed. 
I think, therefore, that the ordinary rule 
with regard to references must be followed 
and that we ought not to interfere unless 
we are sitisfied that the verdict was not 
reasonable. 

The result is that after giving due 
weight to the verdict of the jury and the 
opinion of the learned Sessions Judge, 
and after considering the entire evidence, 
we must disagree with the verdict of the 
majority of the jury and hold that the 
accused Bilgrami committed crifninal 
breach of trust on the 8th April in respect 
of a sum of Rs. 1,300 and on the 14th 
June in respect of the sum of Rs. 406, 
that he committed the offence of falsifica- 
tion of accounts on or about the 10th and 
14th June by making false entries in the 
cash-book, and that he also committed 
the offence of forgery in respect of these 
entries. 

Bilgrami is, therefore, guilty of an 
offence under Ss. 406, 477 A and 465 of 
the Indian Penal Code respectively. As 
for Alimuddin he clearly assisted Bil- 
“(1) A. X. R: 1923 Patina 474. 
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grami in committing the offence of 
^criminal broach of tra^b and he is guilty 
of abetment of an offence under S. 406 
read with S. 109, Indian Penal Code. 
His defenoa that the sums were made 
over to Pearey Sahib is proved to bo 
false, and having regard to the oiroum- 
etances the inference is irresistible that 
he made over the money to Bilgrami and 
that ha knew that Bilgrami intended to 
misappropriate it. (Then his Lordship 
discussed evidence as to the sum of Bs. 10 
and held that the finding of the majority 
of the jury should not be disturbed 
and proceeded). I, therefore, think that 
whatever our own opinion may be the 
verdict of the majority of the jury should 
not be disturbed in regard to the charge 
•under S. 406 of the Indian Penal Oodo 
under this head. 

The alteration of the receipt was cer- 
tainly wrong and Bilgrami should not 
have ordered Badri to make in the body 
of it an interpolation purporting to have 
been made in the handwriting of Abdul 
Jalil. But if the money was in fact paid 
for Pearey Sahib it cannot be said that 
tl\e interpolation was made with a 
fraudulent or dishonest purpose. 

The same considerations apply to the 
charge under S. 477Aof the Indian Penal 
Code. Bilgrami must, therefore, be 
Acquitted of the charge under Ss. 465 and 
477-A of the Indian Penal Code in respect 
of the sum of Rs. 10. 

It remains to consider what orders 
ehould be passed by us in this case. The 
learned Sessions Judge’s charge to the 
jury is so careful and complete that no 
room is left for any complaint of mis- 
direction or non-direction. A re-trial 
oannot, therefore, lie ordered, and it is 
our duty to convict the accused Maulavi 
Saiyid Zahir Haider Bilgrami of the 
offence of criminal breach of trust under 
S. 406 of the Indian Penal Code in respect 
of the sums of Rs. 1,300 and Rs. 406, also 
of the offence of committing forgery under 
S. 465 in respect of the false entries in 
his oash’book in respect of the sum of 
Rs. 1,300, also of the offence of falsifica- 
tion of accounts under S. 477A of the 
Indian Penal Code in respect of the sums 
of Rs. 1,300 and Rs. 406. 

He is acquitted of all the remaining 
•charges. The accused Alimuddin alias 
Ansar Hussain alias Allan must be con- 
victed of the offence of abetment of cri- 
minal breach of trust under S. 109 of the 
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Indian Penal Code read with S. 406 of 
the Indian Penal Code in respect of the 
sum of Rs. 1,300 and Rs. 406. With 
regard to the sentence to be passed on 
Maulavi Saiyid Zahir Haider Bilgrami 
we take into account his good service 
during the period of employment in the 
District of Darbhanga as well as the 
social and official ruin which will follow 
upon a sentence of imprisonment, and 
the fact that he has already suffered so 
much anguish of mind that he made an 
attempt upon his own life. The learned 
counsel who has represented him before 
us has said everything that could possibly 
have been said on his behalf but it must 
be remembered that he was entrusted 
with public funds and that he has endea- 
voured to place the blame on two 
perfectly innocent men. 

The order of the Court is that he be 
sentenced under S. 406 of the Indian 
Penal Code to rigorous imprisonment for a 
period of two years. We pass no sentence 
in respect of the other charges of which 
ho has been found guilty. As for the 
accused Alimuddin alias Ansar Hussain 
alias Allan, he appears to have been a 
mere tool in Zahir Haider Bilgrami's 
hands and the order of the Court is that 
he be sentenced under S. 109 of the 
Indian Penal Code read with S. 406 of 
the Indian Penal Code to rigorous im- 
prisonment for six months. 

Reference accepted, 
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DAWSON-MILLER, 0. J., AND POSTER, J. 

Bamhirich Ahir and another — Accused 
— Petitioners. 

V. 

King-Emperor — Opposite Party. 

Criminal Revision No. 386 of 1926, 
Decided on I5bh July 1926, from an order 
of the S. J., Saran, D/- lOth May 1926. 

Criminal P, C., 8, 109 {a)— Cl, {a) U not Itml-' 
ted to cases where the accused has not been arre$* 
ted, nor Is It nkcessary to prove a continuous 
effort at concealment— -i^e effort to run away 
on the approach of police 43 not sufficient—^ 
Whether a particular ease ifaUs within Cl, (a) 
depends on the facts of that case. 

The application of clause (a) cannot be 
limited only to cases where a person has not 
been brought under arrest, nor is it neoessary in 
all cases to prove that the accused has followed 
a continuous coarse of conduct in takln 
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precautioDS to conceal his presence : 22 C.IT. N 

103 and 41 C.L.J. 142, Dhrxnfed from, 

A person, whether he bo of good or had char- 
acter, who merely shows a disinclination for the 
society of the police and eridi;avours to avoid 
them by running away on their approach can- 
not be said to come within the mischief aimed 
at in Cl. (a). 

It is certainly undesirable to lay down any 
general principles as to the conditions which 
would bring a case within the purview of the 
clause, for the cirournstanocs which may arise 
are so multiple and various, but there must be 
Home de finite attempt at concealment by taking 
prec.iutions with that object in view, whether it 
bo by disguise or otherwise, indicating a desire to 
hide the fact that the accused i® present within 
the local limits of the Magistrate’s jurisdiction. 
The clause is one which should be used with 
proper discretion aiid was never intended to 
apply Lo a person merely fitund talking at night 
time with l).id character in a plac'e which is open 
to the public. [P 571 C 1, 2] 

Jaftir fniam — for Pofeitionors. 

//• fj. Nandkeolijar — for Crown. 

Dawson Miller, C. J — Tltis is an 
application in revision socking to sot 
aside an order of the Sessions »ludgo of 
Saran dismissing an appeal from the 
Deputy Magistrate. 

TliO ])ebitioner3 Rambirioli Ahir and 
Mosafir wore brouglit before the Deputy 
Magistrate under 8, 101) of the Code of 
Criminal Proceduro on the 2'lth April 
bi'-t and wore each ordered 'bo execute a 
bond of Ks. iiOO with two sureties 
of Bs. 100 each to bo of good 
behaviour for one year. An appeal to 
the Sessions Judge was dismissed on the 
lOth May. 

Mr. Jafar Imam now appears on behalf 
of the p(jtitioner3 and asks us to set 
aside tlie order on the ground that the 
facts proved do not bring the case with- 
in the j)rovisions of 8. 109. The section 
enables the Magistrates there enumera- 
ted to call upon persons to show cause 
why tlioy sliould not be ordered to exe- 
cute a bond with sureties for their good 
behaviour. The circumstances under 
which tho Magistrate may take action 
are set out in Ols. (a) and (b) of the sec- 
tion. He may act on receiving inform- 
tion : • 

(a) That any per=;on is taking precautions to 
conceal hi--! presence .within tho local limits of 
such Magistrate’s jurisdiction, and that there is 
reason to believe that such person is taking such 
pieonutn)ns with a view to committing any 
olTence ; or 

(b) That there is within such limits a perse n 
who has I o ostensible means of subsistence, or 
who cannot give a satisfactory account of him- 
self. 


• The facts proved in so far as they are 
material appear from the judgrpent of 
the Sessions Judge and are as follovrs : 
On the 15th March last a constable of 
the Ekma police-station was deputed to 
go round on night duty at villages 
Ghainwa, Charwa and Basulpur. He^ 
took two chaukidars and a daffadar with 
him, and at about 9-30 p.m. went to a 
bagicha, a short distance away from 
Chainwa railway station, on hearing soft 
voices. There they found about a dozen 
men armed with lathis, danta and bhalas 
talking to one another. On being accos- 
ted by tho constable they began to run 
away. An alarm was raised and the 
men began to use their lathis. The con- 
stable and his men, however, warded off 
the blows and it does not appear that 
anybody received any injury. With tho 
help of villagers who came upon tho 
scene they managed to arrest four per- 
sons including the two petitioners. The 
petitioner Mosaiir was carrying a spear 
and Bambiricb carried a danta which, I 
understand, is a stick of any kind less 
formidable than a lathi. They gave 
tlieir names but apparently not correct 
addresses These, however, were sup* 
plied later. 

Bamhirich lives at Basulpur within 
the local limits of tho Magistrate’s juris- 
diction. Mosafir lives at Maharajganj. 
Mosafir was unable to give a satisfactory 
account of himself and was dealt with as 
coming within 01. (b) of the section. So 
far as he is concerned tho learnod ooun- 
sol who appeared on his behalf was 
unable to suggest any valid reason why 
the order should be set aside and ac- 
cordingly the application in his case 
must be dismissed. 

With regard to Bamhirich it was 
shown that he and his father had »cerjjain 
property at Basulpur and that he wae 
engaged in a law suit in connexion there- 
with. He stated that he was going to 
Chapra to get copies of certain documents 
in connexion with the law suit and was 
arrested by the constable and the chau- 
kidars at Ghainwa railway station. This 
was not quite accurate as the place where 
he was arrested was some distance from 
the station. He was able, however, to 
give a satisfactory account of himself and 
was not a person of no ostensible means 
of subsistence so that Cl. (b) of the 
section was not applicable in his case. 
He was, however, found by tho MagiS- 



Eambirich V. KinG-Emperor (Dawson Miller, C. J.) Patna 571 


1326 

trate fco come wifcbin the provisions of 
01. (a).* Before a person can be ordered 
fco’eseoufee a bond under 01. (a) it; must 
be shown that he was (laking precautions 
to conceal his presence within the local 
limits of the Magistrate’s jurisdiction and 
further, that such precautions were 
taken with a view to committing some 
offence. The otfonco is not definitely 
stated but it appears from the evidence 
of the Sub-Inspector that Eambirich was 
reported to bo a bad character. It does 
not appear, however, that he was ever 
convicted of any crime. Ho called some 
witnesses who spoke to his character 
but apparently their evidence did not 
impress the Magistrate. 

It was contended on behalf of Eam- 
birioh that a mere momentary effort at 
concealment in ordor to avoid detection 
or arrest was not sufliciont to bring the 
case within Cl. (a) of the section l)ut tliat 
there must 1)0 some continuous course of 
conduct showing that the suspect was 
taking i^recautions to conceal his 
presence within tho local limits 
of the Magistrate's jurisdiction. In 
support of this contention the case 
of Reshu 'Kaciraj v. KidcrE'f^ipcror 
(1) was referred to in which Samsul 
Huda, T., is reported to h.-.vo said that 
in his opinion 01. (a) of S. lOd refer.-, to a 
continuous act and does not thoreforo 
apply to a case whore there i.s a momen- 
tary effort at concealment to avoid 
detection or arrest, and further that that 
clause cannot apply to tho caso of a per- 
son brought under arrest, foi it vuinnofc 
be said of such a person that ho is taking 
precautions to conceal his presence. 
That case was referred to with approval 
in a later case of the same High Court, 
Sheikh Pine v. King-Emperor (2). 

•I am not prepared to go so far as to 
limit the application of the clause to 
oases where a person has not been 
brought under arrest. A reference to 
S. 55 of the Act shows that an officer in 
charge of a police-station may arrest any 
person found taking precautions to con- 
ceal his presence within tho local limits 
of such station under circumstances 
which afford reason to believe that he is 
taking such precautions with a view to 
committing a cognizable offence, or any 
person who has no ostensible means of 
subsistence, or who cannot .?ivo a satis- 

(1) [1917] 22 O.W.N. IGS-ll L C. 

(2) A. I. R. 1925 Cal. 6ie. 


factory account of himself. If it is to 
be held that after ha is once arrested and 
brought before the Magistrate no action 
can be taken under S. 109 (a) on the 
ground that the arrested person is no 
longer taking precautions to conceal bis 
presence, there would appear to be little 
object in allowing him to be arrested at 
all, for the only manner in which he can 
be dealt with is under S. 109, and a large 
proportion of the cases dealt with under 
that section arc case.s whore tho person 
has already been arrested. Nor am I 
prepared to say that it must in all such 
cases be proved that the accused has 
followed a continuous cour.se of conduct 
in taking precautions to conceal liis pre- 
sence. I consider, however, that a per- 
son, whether Im be of good or bad chrar- 
acter, who merely shows a disinclination 
for tho society of tlie police and endea- 
vours to avoid them hy running away on 
their approach cannot bo said to come 
within tho mischief aimed at in 01 . (a). 

Now, apart from tho fact that the 
potititioner and liis companions endea- 
voured to run away from tho police there 
is practically nothing in this case which 
can bo said to show fcnat tho petitioner 
Jtainbirich was taking precautions to 
conceal his presence. The fact tliat ho 
was found atj half ♦ past nino at niglit 
talking to a numboi* of other men, some 
of whom aro proved to (rave boon personfs 
of bad character, in a bagicha close to a 
public railway station iu my opinion, 
no evidence that lie was taking precau- 
tions to concoal his presence. It is per- 
haps impossi])l 0 , it is certainly undesir- 
able, to lay down any general principles 
as to the conditions which would bring a 
case within the purview of the clause, 
for the circumstances which may arise 
are so multiple and various, but I, think 
it may be said that there must be some 
definite attempt at concealment by 
taking precautions with that object in 
view, whether it be by disguise or other- 
wise, indicating a desire to hide the fact 
that the accused is present within the 
local limits of the Magistrate’s jurisdic- 
tion. The clause is one which should be 
used with proper discretion and was 
never intended to apply to a person 
merely found talking at night time with 
bad characters in a place which is open 
to the public. 

I am unable to find that in the circum- 
stances proved the petitioner Eambirich 
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was taking any precautions to conceal 
his presence. The orders of the Magis' 
trate and of the Sessions Judge must be 
set aside and the petitioner Rambirioh 
who has been unable to find securities 
and is at present in prison must be re- 
leased. 

Foster, J. — I agree. 

Application allowed, 
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Adami and Macpheuson, JJ. 

Ram fjanari Singh and others — Ap- 
f)6llants. 

V. 

Afrs. Mary Coffin and others — Res- 
pondents. 

Appeals ^^os. 318 and 319 of 1924, 
Decided omlith August 192(), from ap- 
tpellate decrees of the Dist. J., Muisaffer- 
pur, D/“ 20th July 1923. 

Tran<ifcr of Property Act, S, 6.3 — Mortgagor 
allowing mortgagee to remain In pmesslon of 
the acces^iion a? occupancy tenant— tSubseguently 
mortgagor cannot claltr as accession. 

Under S. 63, if the mortgagor desires to have 
possessiou of accession, ho should, on the expiry 
of the mortgage, tender to tho mortgagee the 
costs incurred by him in making the acquisi- 
tions, if tho mortgagor never treats the lands 
as accession or makes any claim and allows the 
mortgagee to remain in possession of tho lands 
as occupancy raiyat, he cannot subsequently 
claim tho accessions. [P. 574 C. 2J 

fj, N. Singh and Sambhu Saran --(or 
Appellants. 

S, Hasan Imam, S. K, Mitra, Khur- 
shed Hussain, S, M, Mullick s,nd Sultan- 
ud-din Hussain — for Respondents. 

Adami, J.— These two second appeals 
arise out of a suit in which the plain- 
tifTs, as proprie!;ors of Mouza Nawtanwa, 
flou;*ht for recovpry of possession of cer- 
tain lands in the village from tho defen- 
dants Isfc and 3rd parties. The village 
was in l6-annas mokarari istimrari of 
three persona who. in 1902, granted a 
eadhaua patuua lease to Defendant No. 1 
who was the owner of the Bhasu- 
rari factory, and who is now represented 
by his wife, Mrs. Coflin. In 1907 tho 
plaintiffs purohased the mukarrari share 
but Defendant No. 1 continued in pos- 
session under the sadhaua pataua up to 
1319 ; that is to say, 1911—1912. When 
the period of the sadhaua pataua lease 
biad expired in 1320 the plaintiffs granted 


to Defendant No. 1 a simple lease from 
1321 to 1327. After the expiry of this 
lease in 1327 the defendant gave up 
• possession of the lands leased with the 
exception of the lands, which are the 
subject of the suit. These lands were 
divided into six different clauses in the 
schedule to the plaint. 

Schedule IKh was shown in the Settle- 
ment Record to be the kasht lands of the 
factory, Schedule IKh was entered as 
the shikmi lands of the defendants 
2nd party as under-tenants of the factory 
and Schedule i6r was shown as the kasht 
of tho defendants 3rd party, Schedule 
27C was shown as the kasht of the factory 
and gairmazrua - Schedule was 

entered as the kasht of the defendants 
3rd party and Schedule 2G as the gair- 
mazrua lands of tho factory. It is tho 
plaintiffs’ case that on the expiry of the 
lease the defendants should have given 
over these lands to the plaintiff. It 
appears that Mr. Ooffin had held a lease 
of tho village previous to 1902 when ha 
obtained tho sadhaua lease. Tho defen- 
dants did not contest the plaintiffs* 
claim to Sohedule.s 2A and 2G lands for 
they admitted them to be the gairmazrua 
lands of tho plaintiffs wronglysreoorded in 
the name of the defendants so that with 
regard to these lands there is no appeal 
for both tho Courts below have found 
that tho defendants had no claim to 
them. 

Defendant No. 1 in his written 
statement claimed that 11 ’42 acres had 
been purohased by him with the consent 
of the landlord, who had registeed his 
name in his shorista, while all tho rest 
of the lands in that schedule and the 
lands in Schedule IKh had been acquired 
by him by purchase in Court sales in 
the execution of renfc-decroes against 
different tenants, and that he had been 
in possession of all these lands, either 
himself or through his sub-tenants, ever 
since the purchase, and had acquired the 
right of occupancy, which the plaintiffs 
had admitted by their pafcta dated 1322 
F. S. The lands in Schedule 1C? of the 
plaint had been settled by Defendant 
No. 1 with tenants after the abandon- 
ment of surrender of the lands by previ- 
ous, tenants : the lands in Schedule 2 Kh 
had been in possession of the tenants from 
before the time when Defendant No.l 
had received the lease of the village and 
they bad their houses on these lands. 
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It was the plaintiffs* case that on the 
expiry of the lease they settled tenants 
on the lands and that, when these 
teiiants sought to cultivate the lands 
there was opposition resulting in orimi- 
nal proceedings in which the men of the 
plaintiffs were convicted, and this gave 
rise to the present suit. 

The Courts below havo found that 
this allegation of the plaintiffs was not 
true, and that the defendants havo been 
in possession of these lands all the time 
up to the date of the suit. This finding 
has not been contested before this Court. 

The learned Subordinate Judge found 
that the purchase of holdings made by 
Defendant No. 1 having been made before 
1907, when S. 22 of the Bengal Tenancy 
Act was amended defendant would 
acquire occupancy rights in those lands, 
and that the consant of the plaintiffs 
or of their predecessors-in-interest 
would not be necessary to validate those 
purchases. Defendant No. 1, there- 
fore, had ' acquired the right of 
occupancy in the lands, or, at any 
rate, a non-occupancy right, and that 
the plaintiffs* suit with regard to these 
lands would be barred by limitation. 
This finding related to the lands in 
Schedule IK and Schedule IKh, for the 
lands in Schedule IKh are really the 
raiyafci lands of Defendant No, 1 put in 
sbikmi possession of the under-tenants, 
the defend ints 2nd party. 

With regard to the lands in Schedule 
IG and Schedule 2Kh in possession of the 
defendants 3rd party, with regard to 
which defendant No. 1 asserted that he 
had made settlement with the defendants 
3rd party after .surrender or abandon- 
ment by the tenants of the holdings, the 
learned Subordinate Judge has found 
that as the settlement was made in 1914 
the defendants 3rd party could not have 
acquired the right of occupancy in them. 
He, however, did not come to any find- 
ing with regard to the right of the plain- 
tiffs to eject the defendants 3rd party 

being non-occupancy raiyats. He 
decreed the suit in part as against the 
defendants 3rd party as regards all the 
lands in Schedules IG and 2Kh. With 
regard to the gairmazrua lands in 
Schedule 2Kh he found that Abdul 
Karim Sani had failed to prove that 
these defendants had been recognized by 
the landlord or that he had obtained the 
eands from Plaintiff No. 19. With 
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regard to the lands in ail the Schedules 
other then IG, and 2Kh and the lands 
Schedules 2K and 2G, the learned Sul)* 
ordinate Judge dismissed the plaintiffs* 
suit. 

Two appeals were filed against this 
judgmeat : one was by the defendants 3rd 
party and the other was by the plaintiffs 
and there was cross-appeal by Defendant 
No. 1 regarding tho costs allowed to tho 
plaintiffs with respect to tho lands in 
Schedules 2iL and 2G. The learned 
District Judge found that the lands of 
Schedules 17l and lA7i had been acquired 
by Defendent No. 1 in or before 1905 
and that thus he had acquired a right of 
occupancy. He considered the argu- 
ment that the sadhaua pataua was- 
a mortgage and not a lease and that 
Defendant No. 1 could not acquire 
rights for himself while he was a mort- 
gagee, but must pass on the benefit of 
all accessions of the property to tho 
mortgagor on the expiry of the mort- 
gage ; but he came to a finding that the 
sadhaua pataua was not a mortgage but 
a lease of lands for a fixed period, and ho 
remarked that the point had not been' 
raised before the Subordinate Judge. 

The chief reason why the learned Sub- 
ordinate Judge allowed the claim of tho 
plaintiffs against the defendants 3rd 
party was that they had failed to show 
that they were settled raiyats of tho 
village such as they claimed to be, 
because they had failed to produce the 
Cadastral Survey khatian to show that 
they held oocupancy'righfcs in the village. 
On appeal, however, these defendants 
produced tho Cadastral Survey khatians 
which the learned District Judge exa- 
mined and allowed to be taken in evi* 
denoe, and from the entries in those 
khatians he found that as a fact four of 
the defendants 3rd party, namely, IsifiaiU 
Muharram, Walayat and Abdul Karim 
were settled raiyats oi the village and 
had acquired occupancy rights in tho 
lands held by them, whereas the defen- 
dants Thakur, Bamdat and Bindesari, 
who had not produced any i Cadastral 
Survey khatians failed to prove that they 
were occupancy raiyats. He, therefore, 
allowed the appeal of the four defen- 
dants I have named and dismissed the 
appeal of Thakur Bamdat and Bindesari. 
The result then was that the plaintiffs' 
appeal was dismissed and the appeal of 
the four members of the defendants 3rd 
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party was allowed. The cross-objection 
of the defendants 1st party regarding 
the C3sts in rO'?peet to the lands in Sche- 
dules 2A' and 2G was allowed, the 
District Judge holding that since the 
defendants lab party had never assorted 
any claim bo those lands, they sliould 
not be subjected to costs. 

The first point taken is that the 
defendants Isb party failed bo show 
which lands were purchased at auction 
sales and which were surrendered 
and abandoned, it ])eing 

contended that in any case the lands 
flurrendered or abandoned would have 
to go back to the landlords on the expiry 
of the lease. 

Now looking to the written sbatemenb, 
it was found that Defendant No. 1 
averred tliab none of the lands in Sche- 
dule IK or IKh were lands which were 
surrendered or abandoned. The lands 
in Schedule IG had been settled by 
Defendant No. 1, after their abandon- 
ment, witfi the defendants of the 3rd 
party. The plaintiffs failed to show, 
as far as one can see from the judgments 
of the lower Courts, that any of tho 
lands in Schedule lA’ or IKh, were 
lands which had boon surrendered or 
abandoned by tlie tenants and taken into 
possession by Defendant No. 1. With 
regard to the lands in Schedule IG, it 
has been found by the lower Court that 
the tenants with whom these lands were 
settled by Defendant No. 1 were settled 
raiyats of tho village and having ac- 
quired an occupancy right they could 
nob bo ojoctod. 

The next contention was that the 
sadhaua pataua was really a mortgage 
and not a lease as found by the District 
Judge. Being a mortgage, it is argued 
that tho Defendant No. 1 was bound to 
make over to the landlord all tho lands 
which he had acquired by abandonment, 
surrender, or purchase on the expiry of 
his sadhaua pataua lease. 

Now with regard to this : after looking 
at the sadhaua pataua, I am of opinion 
that it was in reality a mortgage. The 
executant of the document states that 
he is in need of money and, therefore, 
“ I mortgage 8 annas of tho pataua pro- 
perty in security of Bs. 4,500." Under 
the terms of the sadhaua pataua prin- 
cipal and interest were to be satisfied 
out of the rents and profits. But even 
60 , the point was nob taken in the trial 


Court that the plaintiffs were entitled 
bo all accessions, and, furthermore, when 
the sadhaua expired in 1912, the plain- 
tiffs made no claim to the accessions nor 
did they offer to pay to the mortgagee 
the expense of acquiring the accessions ; 
they in fact allowed Defendant No. 1 to 
remain in possession of the lands as an 
occupancy raiyat. Under S. 63 of the 
Transfer of Property Act, if the jJain- 
tiff’s had desired to have possession of 
tliese lands acquired by Defendant No, 1, 
they should, on tho ox])iry of the mort- 
gage, have tendered to Defendant No. 1 
tho costs incurred by thorn in making 
tho acquisitions. Tho plaintiffs never 
treated tho lands as accessions or made 
any claim. Under the conditions of the 
sadhaua pataua there was really no 
redemption. The debt and interest 
were paid out of tho rents and profits, 
and when tho term had expired, the 
whole of the principal and interest had 
been paid ; so that oven if the sadhaua 
pataua was a mortgage, the plaintiffs 
cannot now come forward and claim the 
lands acquired by Defendant No. 1 
before 1907. 

Tho next contention is that the learned 
District Judge was wrong in allowing 
the Cadastral Survey khatian to bo filed 
during tho appellate stage, and that there 
was no reason to permit the additional 
evidence. The learned District Judge 
gave reasons for admitting the evidence 
and they seejn quite sound. It was 
necessary to determine the point whether 
the defendants 3rd party were in fact 
settled raiyats, and tho evidence was 
wanting. But Mr. Laohmi Narayan 
Singh points out that Exs. L to L-4, 
which the District Judge says are 
Cadastral Survey khatians are in fact 
Bevisional Survey khatians and cannot 
help the defendants 3rd party. It seems* 
that the learned District Judge made 
some mistake in referring to the Cadas- 
tral Survey khatians as Exs. L to L-4. 
There are Cadastral Survey khatians on 
the record which show that the four 
defendants of the 3rd party or their 
ancestors held occupancy rights in the 
village with regard to other lands and 
thus they are settled raiyats. It was to 
these other papers that the learned 
District Judge was evidently referring, 
but he made a mistake in calling them 
Exs. L to L-4. There is no doubt in 
my mind that the District Judge, as he 
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stated, saw the Cadastral Survey khati* 
ans showing these defendants to he 
settled raiyats. 

1 see no reason to find that the deoi* 
sion to which the District Judge has 
come is wrong, and I would, therefore, 
dismiss both the appeals with costs. 

Macphersoni J.— I agree to the 
order proposed. 

Appeals dismissed. 
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Bucknill, J. 

Ramlakhan Pa/tcie— Petitioner. 

V. 

Dharamdeo Misir — Opposite Party. 

Civil Revision No. 185 of 1926, Deci* 
ied on 16th June 1926, from an order of 
ihe Small Cause Court J., Arrah, D/- 17th 
March 1926. 

{a) Evidence Act, S. Evidence of Finger 
^rint Expert as to age of thumb Impression op- 
oosed to d§i^ on the document — Court should he 
careful to accept expert opinion. 

A Court should bo very chary iu accepting au 
opinion of Finger Print Expert as to the age of a 
bhumb mark as fixing the date of the document 
when such date is markedly opposed to the date 
which appears upon the dopument itself so long 
as no serious extraneous testimony controverts 
khe date which appears on the document. 

[P. 676, C. 2] 

(6) Provincial Small Cause Courts Act, S. 26 — 
Failure to forthwith apply In revision on Inter- 
locutory order does not bar the right to apply when 
the case fs over — Civil P, C., S 115. 

Where a Small Cause Court Judge refuses to 
summon witnesses, the aggrieved party can forth 
with apply in revision against that order, but 
his failure to do so does not bar his right to a^ 
ply in revision when the case is over. [P 576 C. ?} 

B. P. Varma — for Petitioner. 

Nawadip Gh. Ghose — for Opposite 
Party. 

Judgment. — This was au application 
in civil revisional jurisdiction made under 
the provisions of S, 25 of the Provincial 
Small Cause Courts Act. The facts in 
the case were very simple. The plain- 
tilBf *brought a suit against the present 
applicant on a hand note for Rs. 400 al- 
leged io have been executed by the ap- 
plioant in favour of the plaintiff on the 
11th November 1923. The suit was 
brought on the 13th November 1925. 
The defence was in effect that the thumb 
impression of the defendant had been 
taken on a blank piece of paper by the 
maliks of lands which he cultivated on 
bhaoli rent for the purpose of converting 
such rent into naqdi rent and that the 
plaintiff succeeded in some way or other, 
in oollusion with one Kanabya Lai, who 


was a servant of the maliks, in turning 
this blank thumb marked paper into a 
hand‘note. 

The Small Cause Court Judge found in 
favour of the plaintiff and decreed the 
suit. The applicant has put forward 
two points in respect of which he claims 
that this Court should exercise its re- 
visional jurisdiction. 

I will take the second point first. The 
learned vakil suggests that, although the 
plaintiff’s case was that the hand-note 
was executed in November, 1923, yet, 
when giving evidence in March 1926, 
the Finger Print Expert, who was called 
for the plaintiff, deposed that the thumb 
impression might be five years old or 
more. The learned vakil suggests that, 
under such circumstances, such a state- 
ment would throw considerable doubt 
upon the date attributed to the hand- 
note by the plaintiff and would support 
the applicant’s claim that the actual 
date on which the thiiral) impression had 
been placed upon a blank piece of paper 
was of a date considerably anterior to 
November 1923. I do not think there is 
much force in this contention ; for if the 
evidence of the Finger Print Expert is 
examined, it will be observed that ho 
frankly admits that there is doubt as to 
the age of the thumb impression : and, 
indeed, I should bo very chary in accept- 
ing an opinion as to the age of a thumb 
mark as fixing the date of the document 
when such date is markedly opposed to 
the date which appears upon the docu- 
ment itself so long as no serious extra- 
neous testimony controverts the date 
which appears on the document. 

Now, the first point which is put for- 
ward by the learned vakil who appears 
for the applicant has considerably greater 
force. It appears, as I have said, in the 
first instance, that the suit was com- 
menced on the 30th November 1925, and 
that the 8th January was fixed for its 
disposal. On that date the defendant 
was present : he filed his written state- 
ment : the plaintiff prayed for time and 
the matter was adjourned to the 25th 
January and it was directed that the 
parties should be ready with their evi- 
dence on that date. On the 9th January 
the plaintiff filed his list of witnesses and 
diet expenses and it was directed that 
summonses should issue to these wit- 
nesses at once. On the 16th January 
defendant filed his list of witnesses: 
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according to his list he ddsired to examine 
four persons : the defendant at the same 
time filed the diet expenses. 

Now for some reason or other, which 
is not altogether very clear to me (un- 
less it be as is suggested by the learned 
vakil, who appears for the opposite party 
here, that it is customary to expect that 
at least a fortnight’s notice is given by 
parties wishing to summon witnesses) the 
Small Cause Court Judge did not make 
any order as to summoning the defen- 
dant’s witnesses on his application : wha 
he did do was to say ; ‘ Put up on th^ 
date fixed as it is near. ” On the 25th 
flanuary no summonses had been issued 
by the Court to the defendant’s wit- 
nesses and the defendant asked for an 
adjournment which was refused. Then 
the Judge passed an order to the effect 
that the defendant had applied too late 
on the 16th January and that he (the 
Small Cause Court Judge) would not is- 
sue any summonses to tho defendant’s 
witnesses. The ease then proceeded and 
the defendant did what he could. He 
examined himself and one witness whom 
he had succeeded in obtaining, but the 
other three were not present as no sum- 
monses had been issued to them. The 
plaintiff’s efforts, as I have said, were 
unsuccessful, but he now complains, and 
1 think with some justification, that 
under the circumstances the Small Cause 
Court Judge was at fault in acting as he 
did. After all, the defendant did put 
forward a bona fide list of witnesses on 
the I6bh whatever rule of practice there 
may be in tho mofussil as to the period 
which must exist between the filing of 
the list of witnesses and tho date fixed 
for hearing. 

We find that, as a fact, the case did 
not conclude until the 17th of March 
and there was in my view ample time 
for the Small Cause Court Judge to have 
issued the summonses to the defendant's 
witnesses even without, on the 16th, con* 
templating an adjournment of the date 
of the hearing itself which, as I have 
said, was fixed for the 25th of January. 
Under these oiroumstanoes I have come 
to the conclusion that justice has no 
been done to the defendant. 

The principles upon which trial Courts 
should be governed with regard to the 
issue of processes to witnesses naay be 
seen in such cases as Bkagwai Dm 


Debt Din (1) and Jadunandaii Singh v. 
Sheonandan Prasad Singh (2). 

The learned vakil who has appeared 
here for tho opposite party has ingeni- 
ously suggested that the proper course 
for the applicant to have taken was to 
have applied in revision to this Court 
immediately after the Order of the 25tb 
January, when, for the first time it seemed 
clear that the Small Cause Court Judge- 
refused definitely to summon the defen- 
dant’s witnesses, I think that it is pos- 
sible that ho might have applied then 
and there : but I do not know of any rea- 
son why he should not now apply, as ho 
has done** after the case is over. There’ 
are sometimes advantages in applying to 
this Court in an interlocutory matter 
but there is also obviously at times some 
disadvantage; if applications in revision 
were forthwith made in every case where 
it was thought that part or th^j^hole of 
an interlocutory’ order of the trial Court 
was wrong this Court would be inun- 
dated with a vast number of applications 
with which it would bo praactically im- 
possible to deal. . At any rober no auth- 
rity has been quoted to me, and I am 
satisfied that there is probably no good 
authority, for tho suggestion that it is 
not possible now for the applicant to 
raise this point in revision before me. 

Having, therefore, come to the con- 
clusion that the Small Cause Court Judge 
has acted illegally and to the serious 
^ojudioa of tho applicant in refusing to 
summon his witnesses I think that the 
only course properly to bo adopted will 
be to send tho matter back for a ro-trial. 

As Mr. T, D. Mukhorji, the Subordi- 
nate Judgeof Arrah, sitting as a Small 
Cause Court Judge has already tried and 
decided the case, I think that it would 
be undesirable that he should deal with 
it again as ho must parforco have made 
up his mind to a large extent upon the 
merits of the action. Under these cir- 
cumstances, therefore, the case must be 
re-tried by another competent judicial 
officer possessing the powers of a Small* 
Cause Court Judge. The judgment, 
therefore, of the Small Cause Court Judge 
of the 17th of March last will be set as- 
side and the case remanded for re-hear- 
ing in accordance with the directions 
given above. 

Ga^n tfimandpji. 

(1) [1894] 16 All. 218=(1K94) A. W. N. 45. 

(2) A. 1. R. 1922 Patna 27d-l Pat. 644. 
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. Dawson-Miller, C. JmAnd Foster, J. 

Kesho Prasad Plaintiff— Ap- 

pellant. 

V. 

Kirtarath and others — Defendants — 
Bespondents. 

Second Appeals Nos. 294 to 316 and 
360 to 374 of 1923» Decided on 13th 
July 1926, from a decree of the Sub-J., 
Shahabad. D/- 15th December 1922. 

(а) Bengal Eegulation (11 of 1793) — Ee-adjust‘ 
ment of revenue does not confer new title. 

Where a permanently settled estate is sub- 
jected to re-adjustment of revenue under Regula- 
tion 11 of 1793 on account of additional areas 
coming into cultivation, that does not amount 
to new settlement enforcing new title. 

[P 679, C 2] 

(б) Evidence Act^ S, 40 — A judgment is not 
evidence against persons not parties to it — It 
(s admissible only in so far as It shows assertion 
el title made therein, 

A judgment^ not being a judgment in rem, is 
not admissible in evidence against those who 
are neither parties to it nor derive title through 
such parties as proof of the facts determined 
therein. At the inost it is admissible as an 
assertion of title claimed in that suit. 

[P 679, C Ij 

L. JV. SinghfN.N. Sink a and Sunder 
Lai — for Appellant. 

P. Dayalt Murari Prasad and S, N, 
Bose — for Bespondents. 

Dawson-Miller, C. J. — These 38 
appeals which were heard together 
arise out of suits instituted by the ap- 
pellant, the Maharaja of Dumraon, as 
proprietor of an estate in Shahabad 
known as Sheopur Diar Naubarar, or 
more shortly Naubarar, against the pro- 
prietors of the adjoining estate known as 
Sheopur Gangbarar Janubi, or Gang- 
barar, and certain tenants whose hold- 
ings^ it is alleged, lie partly within one 
and partly within the other of those 
two estates. 

Fifty-one such suits in all were in- 
instituted inJSeptember 1920, and were 
tried together before the Munsif of 
Buxar. The object of the litigation was 
to establish the appellant’s title to a 
certain defined area of each of the hold- 
ings in question appertaining to his 
estate of Naubarar and to obtain an ap- 
portionment between himself and the 
neighbouring proprietors of Gangbarar 
of the rent payable by the .tenants of 
those holdings who for many years have 

100C T>/»7Q Ir *7/1 


barer maliks. He also claimed from the 
tenants arrears for the four years before 
the suits of so much of the rent as was 
proportionate to the area of their hold- 
ings which he contended fell within his 
estate. 

Various defences were raised by the 
respective defendants in the suits and 
were dealt with by the third Court, but 
for the purposes of this appeal two mat- 
ters only remain for consideration. 
They concern the title of the appellant 
and a question of limitation. 

But these questions were questions of 
fact and both were decided in favour of 
the respondents by the Subordinate 
Judge of Shahabad on appeal from the 
Munsif, and the findings of fact of the 
lower appellate Court are binding on 
this Court unless it can be shown that 
the learned Subordinate Judge has erred 
on some point of law material to the 
decision. 

In the trial Court the plaintiff suc- 
ceeded, or partly succeeded, in 13 of the 
suits. Of the rest, three were with- 
drawn with permission to sue afresh and 
the others were dismissed. 

From the trial Court’s decisions ap- 
peals were preferred by the plaintiff in 
23 cases to the Subordinate Judge of 
Shahabad and ten appeals were preferred 
by some or other of the defendants* Of 
these two were remanded to the trial 
Court for disposal in accordance with 
the Subordinate Judge’s directions and 
the remainder were decided against the 
plaintiff. The plaintiff has preferred 
the present appeals, 38 in number, which 
have been heard together the arguments 
in each case being the same. 

It appears that the lands comprised in 
Naubarar and the vicinity, which are 
diara lands, were at one time submerged 
by the river Ganges which in that 
neighbourhood is liable to change its 
course, sometimes suddenly. In 1862, 
owing to changes in the course of the 
river in the preceding years, a large area 
of land to the south of Gangbarar be- 
came exposed as the river receded to the 
northward with a consequent encroach- 
ment on the lands of Gangbarar. * This 
newly exposed area was re-ineasured by 
the Bevenue Authorities and a certain 
portion was included in Gangbarar 
whilst the remainder lying to the south 
ward, said to measure some 2877 bighas 



078 Patna Kesho Pra.sad v. Kirtarath (Dawson-Miller. 0. J.) 1926 


was formed into a new estate named 
Naubarar with a revenue of Rs. 1,104 
estimated upon the area then fit for 
cultivation, said to measure 570 bighas. 
This newly formed estate was also 
settled with the proprietors of Gang- 
barar. As both estates belonged to the 
same proprietors the demarcation line 
between them was a matter of small im- 
portance at that time, and it is not im- 
probable that the lands were settled 
with tenants comprising an area partly 
in one and partly in the other, which 
is the plaintiff’s case. 

In 1901, the revenue of Naubarar hav- 
ing fallen into arrears, that estate was 
advertised for sale by the Collector 
under the revenue sale law and was 
purchased by Maharani Beni Prasad 
Kuar of Dumraon, the predecessor-in- 
interest of the plaintiff’. Subsequently 
boundary disputes arose between the 
iffaintiff and the maliks of Gangbarar ; 
and in 1911 a suit was instituted by the 
plaintiff against a number of the pro- 
prietors of Gangbarar the object of which 
was to obtain a judicial decision as to 
the line of demarcation between the two 
estates. That suit was afterwards re- 
registered as Suit No. 4 of 1913. The 
plaintiff succeeded in that litigation and 
obtained a decree from the trial Court 
in June 1918. That decree was affirmed 
on appeal by the High Court in 1919, 
and a further apneal to His Majesty in 
Council was dismissed in January 1925. 
The result of that litigation was to 
establish, as against the defendants in 
that suit, that the boundary line bet- 
ween the two estates was that shown on 
a map prepared by Mr. C. H. Parker, 
the District Engineer of Arrah, a Com- 
missioner appointed in the case. The 
boundary so demarcated is the boundary 
now; claimed by the plaintiff in the pres- 
ent suit. In pursuance of this decree 
obtained in the trial Court in 1926 the 
plaintiff, in the same year, obtained 
dakhildahani, or symoblioal possession 
of the area awarded to him in that suit ; 
but it does not appear that he ever got 
actual possession of the lands in dispute 
in the present appeal. 

la *191 7 the revenue of Naubarar was 
considerably increased by the Revenue 
Authorities and settled for a period of 
five years at a sum of Rs. 6,911 This 
was due to the fact that the cultivable 
area had materially increased since the 


original Settlement of 1862. There can 
be little doubt also that the Revenue 
Authorities accepted as accurate the 
boundary line determined by ihe pre- 
vious litigation. It appears, however, 
that Naubarar is spilt up into a number 
of different pattis. It is stated that 
there are 17 separate pattis and each 
patti is sub-divided into several khewats 
the proprietors of which appear to be in 
possession of separate areas with a sepa- 
rate collection of rent from the tenants. 
The present respondents, as found by the 
lower appellate Court, were not parties 
to the previous litigation and contended 
that they are not bound by the decree 
passed therein or the dakhildahani 
which followed it. They dispute the 
boundary line as shown in Mr. Parker’s 
map and contend that the lands claimed 
lie within the Gangbarar estate. They 
also contend that they have all along 
collected the rants as proprietors of 
Gangbarar without interruption and 
have in any case acquired title thereto 
by adverse possession even if the lands 
lie geographically within the plaintiff’s 
estate. 

The learned Munsif who tried the suit 
found that in certain cases the defendant 
proprietors had been parties to the pre- 
vious litigation in which the plaintiff’s 
title had been decreed and that the 
dakhildahani obtained in execution of 
the decree was conclusive of the question 
of possession against those x^^^^ties, and 
in such cases he found for the plaintiff. 
With regard to those defendants who 
were not parties to the previous suit he 
held, and I consider rightly, that the 
decree and dakhildahani were not bind- 
ing on them or evidence of title or pos- 
session in the plaintiff and, therefore, it 
was for the plaintiff to establish his 
title by other means than the production 
of the decree. He found that, a'parfc 
from the decree there was absolutely 
no evidence on which the Naubarar lands 
could be demarcated and, therefore, the 
claim for an apportionment failed. He 
further found that the plaintiff sincer 
the inception of his title in 1904, had 
never been in actual possession of the 
lands claimed and that the defendants 
had during that time been realizing the 
rents and dealing with the lands as their 
own. Therefore, whether the suit was 
to be treated as governed by Art. 142 or 
Art. 144 of the Indian Limitation Aot 
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the plaintiff’s claim must fail even if he 
should establish his title. He further 
found that the enhancement of revenue 
in L917 did not operate as a new settle- 
ment creating a new title, but was 
merely a re-assessment of Naubarar 
whatever it might include. 

On appeal, the Subordinate Judge of 
Shahabad in the cases in which the defen- 
dant-proprietors had appealed, reversed 
the trial Court's finding that they had 
been parties to the previous suit and 
found as a fact that they had not been 
parties, or represented therein. This 
finding is not, and cannot be, questioned. 
In other respects in all the suits, with 
the exception of the two which were 
remitted to the trial Court for correction 
of certain errors of apportionment which 
have not been questioned before us, he 
affirmed the trial Court’s decision. 

ii’rom that decision the present appeals 
are preferred to this Court. The ques- 
tions argued before us are three in 
number : (l) that the judgment in Suit 
No. 4 of 1913 is strong evidence of the 
plaintiff's title ; (2) that certain maps and 
papers prepared by Government for 
revenue purposes are admissible in evi- 
dence and must be taken, as correct un- 
less rebutted, and (3) that no question of 
limitation can arise in face of the fact 
that Government re-settled the lands 
with the plaintiff in 1917. 

On the first point it is sufficient to say 
that a judgment, not being a judgment 
in rem, is not admissible in evidence 
against those who are neither parties to 
it nor derive title through such parties, 
as proof of the facts determined therein. 
At the most it is admissible as an as- 
sertion of title to the land claimed in 
that suit. 

On the second point it is to he ob- 
served that the evidentiary value of the 
documents referred to was weighed by 
the trial Court and the lower appellate 
Court who considered that they came 
into existence as a sequel to the plain- 
tiff's success in the previous litigation, 
*and added little or nothing to the 
authority of the decree in that suit and 
ought not to be taken as binding on the 
defendants who were not parties tliereto, 
and, when weighed with the other evi- 
dence in the case, the value of these 
documents was small. It was also found 
that the daurapanchsala map (Ex, 12 in 
fihe suit) which is much relied on by the 


plaintiff was not supported by any evi- 
dence to show that it in fact proved the 
demarcation line between the two estates. 
The plaintiff appears to have fallen 
into the error of supposing that the 
judgment in the earlier litigation would 
be proof of the matters therein decided 
and to have come before the Court in- 
sufficiently supplied with evidence on 
material points. It was for the lower 
appellate Court to appraise the value of 
the evidence on either side, and even if 
we should on that evidence have taken 
a different view, it is not open to us to 
interfere on that ground alone. It is not 
made out that the lower appellate Court 
has contravened any law ar usage having 
the force of law or erred in any matter 
of procedure affecting the merits of the 
case. 

As to the third point the argument as- 
sumes that a ro- adjustment of revenue 
is a new settlement conferring a new 
title, but this is not sj. Naubarar estate 
was settled permanently in 1862 at a low 
revenue based on the existing cultivable 
area. The same estate was sold to the 
plaintiff’s predecessor in 1004. It was 
subject to a re-adjustment of revenue, as 
additional areas came under cultivation, 
under the provisions of Kegulation XI of 
1793, and that is what happened in 1917. 
There is nothing to show that a new 
estate was settled with the plaintiff in 
1917. The argument, therefore, fails. 

Before concluding this judgment I 
wish to add that the learned Subordinate 
Judge considered that the plaintiff had 
failed to prove his possession within 12 
years of the suit and that on that ac- 
count it was barred by limitation. Ef 
Art. 142 of Limitation Act applies, his 
decision on this point is correct. It is 
by no means clear, however, that the 
suit is founded upon dispossession of^ the 
plaintiff so as to attract the operation 
of Art. 142. Paragraph 5 of the plaint 
appears to refer to the lands claimed in 
the previous suit, and is not an averment 
of dispossession of the plaintiff by the 
defendants of the lands now claimed. 
In my opinion the proper article of the 
Limitation Act is Art, 144, in which 
case the onus would be upon the defen- 
dants to show that they had acquired 
title by adverse possession. Although 
the trial Court dealt with the case upon 
the hypothesis that Art. 144 applies and 
found that the defendants had been in 
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possession for more than 12 years, the 
learned Subordinate Judge on appeal did 
nofc consider the case from this point of 
view, although he does not differ from 
the findings of the trial Court. If, how- 
ever, it is found, as it was, that the 
plaintiff has failed to make out his title, 
then the defendants’ possession cannot be 
disturbed and the question of limitation 
does not arise. 

In my opinion these appeals must be 
dismissed with costs. There will bo one 
set of costs payable to the respondents 
who have appeared. 

Foster, J . — I agree. 

Appeals dismissed. 

A. I. R. 1926 Patna 580 

Das and Boss, JJ. 

Kirtya Nand Sink a and another — 
Plaintiffs — Appellants# 

V. 

Ram Lai Duhe and others — Defen- 
dants — Respondents. 

Appeal No, 566 of 1924, Decided on 
5th July 1926, from the appellate decree 
of the Dist. J., Purnea, D/- ISth Feb- 
ruary 1924. 

Bengal Tenancy Act, S. 22 {2)— Co' sharers— 
Part of proprietary right of apart of holding 
falling to a co'sharer purchasing the entire 
holding at rent sale— Ills status is not affected. 

The fact that the proprietary right of part of a 
holding after partition has fallen to the co- 
sharer who purchased the entire holding in sale 
in execution of a rent decree, will not affect the 
question of his status with regard to that portion 
of the holdiiig which falls in the takhta of 
^.nother landlord. 

If for the purposes of the partition, the name 
of a tenant who had long ceased to have any 
interest in the holding was recorded, that cannot 
affect the real rights of the parties, nor does the 
fact that the purchaser has settled the lands 
with a tenant make him a landlord. The pecu- 
liar status enforced in him by S. 22 (2) continues 
notwithstanding the settlement ; A, 1, R, 1925 
Patna 647, AppU . [P 591 , c 1, 2] 

S. N. Palit and G. P. Das-— for Appel- 
lants. 

Bam Prasad — for Respondents. 

Ross, J. The plaintiffs, who will be 
hereafter referred to as the Banaill Raj, 
represent IS-annas S-pies interest in 
Mouza Parora; the defendants first 
party, who will be hereafter referred to 
as the Srinagar Baj, represent the re- 


maining 2‘annas 9-pies interest ; the 
defendant second party is the receiver of 
the Srinagar estate ; the defendant third 
party, Ramla) Dubey, is the son of 
Subaklal Dubey, who was the tenant of 
a holding of 153 bighas 5 kathas and 
17 dhurs in the village. He sold this 
holding to Dwarkanafch Thakur and 
Bikan Thakur and in the Record of 
Rights, prepared somewhere about 1890, 
the name of Subaklal as vendor and 
Dwarkanath and another as vendees 
were both entered in respect of this 
holding. 

The plaintiffs brought a suit for rent 
in 1897 against these vendees and sold 
the holding in execution of the decree 
in 1898 and purchased it themselves. 
They settled the land with different 
tenants from time to time and, even- 
tually, the defendant fourth party be- 
came the tenant in 1911. Subsequently 
there was a partition of Mouza Parora 
between the Banaili Raj and the Srinagar 
Raj and by partition 71 bighas 15 kathas 
and 7 dhurs of that holding was allotted 
to the Banaili Raj and 81 bighas 10 
kathas and 10 dhurs to the Srinagar Raj ; 
but, in the partition papers the Record 
of Rights was used with the result that 
the name of the recorded tenant was 
given as Subaklal Dubey. Even after 
the partition, the Banaili Raj continued 
to pay to the Srinagar Raj the rent of 
that portion of the holding which had 
fallen to their takhta and received rent 
receipts, Notwithstanding this, the 
Srinagar Raj, in 1917, instituted a suit 
for rent of the 81 bighas against the 
defendant third party and obtained a 
decree and took proceedings for sale of 
the holding. This suit was, therefore, 
brought by the Banaili Raj for a declara- 
tion that the defendant third party had 
no connexion with the land ; that the 
Srinagar Raj was only entitled to the 
proportionate rent of the 81 bighas ; that 
the rent-decree was ffull and void*; and 
that the property could not be sold in 
execution thereof. 

The suit was defended only by Ramlal 
Dubey, defendant third party ; and his 
oonteijtion was that since the partition 
the Banaili Raj had no concern with 
this holding and that they had no right 
to maintain the suit. The Munsif found 
that Subaklal Dubey had parted with his 
interest in the holding and that Dwarka- 
nath Thakur and Bikan Thakur were in 
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possession as purohasers. He further 
held thc^t the Banaili Raj had obtained 
possession of the holding and had paid 
rent to the Srinagar Raj both before and 
after the partition ; and that the Banaili 
Raj had been realizing from the persons 
in actual possession and had been pay 
ing rent to the Srinagar Raj. He held, 
however, that inasmuch as the defendant 
fourth party must bo deemed to be the 
raiyat of the land under S. 22 (2) of the 
Bengal Tenancy Act, he became a raiyat 
under all the proprietors and, therefore, 
since the partition, the plaintiffs have 
no interest now in the land in suit. 
He, therefore, dismissed the suit. The 
learned District Judge agreed with this 
view and dismissed the appeal of the 
plaintiffs. 

It is now contended in second appeal 
that the jiartition did not affect the 
rights of the Banaili Raj in this land 
except to this extent that the Srinagar 
Raj became entitled to the entire rent of 
81 bighas instead of a proportionate rent 
in the entire 153 bighas ; that the Banaili 
Raj is still in possession through the 
defendant fourth party, and that they 
have been recognized by the Srinagar 
Raj who have accepted rent from them 
subsequently to the partition. Reference 
was made to the decisions of this Court 
in Jhapsi Sao v. Bibi Aliman (1); Nand- 
kishore Singh v. Mathura Sahu (2); and 
Basudeo Narain v. JRadha Kishun (3). 
The learned advocate for the respon- 
dents sought to distinguish these last- 
mentioned cases on the ground that they 
deal with a case where an entire holding 
has fallen to a co-sharer other than the 
purchasing co-sharer, whereas in the 
present case the purchasing co-sharer 
has in fact obtained 71 bighas and odd 
kathas out of the holding already and is, 
therefore, not entitled to claim dny 
interest in the remainder which has 
fallen to the other takhta. This distinc- 
tion does not seem to mo to proceed on 
Sfcny principle. The fact that the pro- 
prietary right of part of a holding after 
partition has fallen to the co-sharer who 
purchased the entire holding will not 
affect the question of his status with 
regard to that portion of the holding 
which falls in the takhta of another 
landlord. The first mentioned decision 

(1) A. I. R. 1926 Patna 263=5 Pat. 281, 

<2) A. I. B. 1922 Patna 198. 

IS) ALB. 1922 Patna 62. 


is sought to be distinguished on the 
ground that it was a case between co- 
sharers, whereas the present case is a 
case between a oo-sharer and a person 
alleging himself to bo a tenant. That, 
however, would be no ground for dis- 
tinguishing the decision so far as it deals 
with the effect of a partition upon the 
interest of a purchasing co-sharer. 

It was further contended that the 
Banaili Raj ought to have set up this 
right in the partition proceedings ; but, 
on the contrary, they allowed the name 
of the contesting defendant to bo re- 
corded in respect of this holding. In 
my opinion, nothing turns on this. It is 
stated in the plaint that the partition 
was made according to the Survey papers 
and that statement has not been con- 
troverted. If, for the purposes of the 
partition, the name of a tenant who 
had long ceased to have any interest in 
the holding was recorded, that cannot 
affect the real rights of the parties. 

The main contention, however, on be- 
half of the respondents is that inasmuch 
as when the purchasing oo-sharer settles 
the land, the tenant becomes a raiyat 
under S. 22 (2), the position of the pur- 
chasing co-sharer then becomes that of 
landlord and, consequently, on partition 
his interest ceases when the holding falls 
to the takhta of another landlord ; when 
the purchaser makes a settlement, he is 
not himself a tenant nor a tenure-holder 
and must, therefore, be a proprietor. 
The question is not free from difficulty ; 
but it is important to observe the exact 
language of S. 22 (2). It is not enacted 
that if the transferee sub-lets the land 
to a third person, such person shall be a 
tenure* holder or a raiyat, as the case 
may be, in respect of the land, but that 
such person shall be deemed to be a 
tenure-holder or a raiyat ; that is to 8ay,| 
the section itself recognizes the relation- 
ship as artificial and, by implication 
suggests that, by making such a settle- 
ment, the transferee is not a landlord, 
but that the peculiar status conferred 
upon him by the section as held in 
Bambhadur Lai v. Oungora Ka%r (4) 
still continues notwithstanding the settle- 
^ment. Nor is it apparent on principle 
why the interest of the transferee eo- 
sharer should be affected merely by bis 
making a settlement with a tenant. It 
has been held in many decisions in this 

U) A. 1. E. 1925 Patna 547. 
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Court that he is entitled to hold the 
land which he has acquired, after parti* 
tion, and I do not see how it can make 
any difiference to this right that he has 
settled it with a person who is deemed 
to be a raiyat. The position is certainly 
anomalous ; but the anomaly is the ere* 
ation of 8. 22 (2). 

In my opinion, therefore, this appeal 
must bo decreel with costs, and the 
decrees of the Courts below set aside and 
the suit of the plaintiffs decreed with 
costs throughout against the defendant 
third party. 

Das, J. — I agree. 

Appeal allotoed. 
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JwALA Prasad and Bdcknill, JJ. 

Eavi Siimran Prasad — Plaintiffs — 
Appellants. , 

V. 

Goviiid Das — Defendant — Respon* 

dent. 

Appeal No. 189 of 1922, Decided on 
3rd May 1926, from the Original Decree 
of the Dist. J., Darbhanga, D/- 29th 
March 1921. 

(a) Ilegtstration Act, S. 28 — Including a smaH' 
properl g in- the deed hi a particular District to 
effect registration in that District — Property 
really existing and no fraud committed — Property 
really Intended to be transferred — Registration Is 
valid although transferrer does 7iot take posses^ 
slon. 

The registration of a document by the 
Registrar having jurisdiction over: the pro- 
perty covered by it is not invalid in the 
absence of fraud or collusion on the part of 
or between the parties if ia fact the property 
in question does exist ; (14 C. W. N. 532 Foil). 

It ia enough for the purpose of registration that 
the douoi had a good title to the property and 
intended to part with that property in favour of 
the donee. Whether the donee really exercised 
his right conferred by the deed is not at all 
essential : 41 Cal. 072 iP. C.) and 4. L R 1921 
P. C. 8, DhL [P 584 0 2, P 585 C 1] 

(5) Prada nashtn Lady— Execution of document 
— Want of Indepcyideyit advice will not make docu- 
ment Invalid unless such advice toould have 
affected the execution. 

Even if no independent advice was taken by a 
pardauashin lady, the document executed by 
her will not be invalid, unless it is shown that 
independent advice would have affected the exe- 
cution of the document by the lady ; 46 LA, 
272 (P. C.) and A. L R. 1922 Cal, 208, Rel, an, 
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sj« iii (c) Contract Act, 8, 23 — Gift by bride* s 
parents to bridegroom and his relation in consi- 
der atlo7i of marriage are not prohibited — Qlfts 
actually made can7iot he recovered although they 
may not be enforceable by suit. 

Per Jwdla Prasai, J. — The settlement of a 
nuptial gift on the bride or bridegroom at the 
time of the marriage is not prohibited. » In prao 
tico the receiving of a gift by the bride’s parents 
or relations at any time in connexion with the 
marriage is not permissible, but gifts by the 
bride’s parents to the bridegroom and his rela- 
tion is not considered to be bad and is in vogue* 
But, where the gift is actually made whether to 
the bride, the bridegroom or the father of the 
bridegroom by the bride’s parents it cannot be 
recovered back when once the marriage is solem- 
nized, though it may not be enforced in a suit : 
32 Mad. 185 (F. B.) and 1 U. P. L. R. 119, Eel, 
(m. In other words, a suit may not lie to re- 
cover the promised dowry, but when once the 
dowry is paid as a consideration for the marriage 
and the marriage is performed, the dowry cannot 
bo recovered back. A nuptial gift includes not 
only the gift of money but also l^nd and the 
like. [P 588 C 1, 2] 

Per Biulcnlll, J . — It is generally contrary to- 
public policy for a father to be paid money in 
consideration of giving his son or* daughter in 
marriage and a contract to that effect cannot bo 
enforced in a Court of Law, but an agreement to 
pay money to the parents or guardian of a bride 
or bridegroom in consideration of their consent- 
ing to the betrothal is not necessarily immoral 
or opposed to public policy. [P 600 C 23 

^ id) Hindu Laiv — Widow — Sonless seldom 
succeeding her husband takes absolute estate, but 
her power of alienation Is limited like that of a 
coparcc7ier — Small gifts of inunavahlcs for spiri- 
tual beyiefit of her husband are 7iot invalid — 
(lift of immovables to her daicgliter or son-in-law 
at the time of marriage will he upheld to a rca'^on- 
able extent — Gifts may be promised at marriage 
and given afterrvards. 

A sonless widow succeeds as any other male 
member to the entire estate of her husband 
(moveable and immovable) and takes possession 
of it as an absolute owner thereof. Her interest 
is nob in any way limited nor does sbe hold a 
life estate only as sometimes it is supposed to be. 
Only her power of disposition is a qualified one 
and is analogous to the power of a male co- 
parcener in a joint ^Mitakshara family. In* thia 
respect the property inherited by a widow ^ from 
her husband differs from the properties which a 
woman receives as her stridhan. 

[P589 C 2, P 590 Cl] 

Within a proper limit a widow can alienate 
her husband’s property for the performance of 
religious acts which are supposed to conduce to 
his spiritual benefit : 43 Cal. 574 and 11 Beng^ 
L, R. 413, Rtl. on. [P 691 C 2] 

If the property sold or gifted by the widow 
bears a small proportion to the estate inherited 
and the occasion of the disposition or expendi- 
ture is reasonable and proper according to the 
common notions of the Hindus, it is justifiable 
and cannot be impeached by the reversioners : 
34 Mad, m, Rel, on, [P 692 Cl] 

The widow can make a gift of landed property 
to her daughter or son-in-law on the occasion of 
her marriage pr any ceremonies cenneoted with 
the marriage and that the promise made may be 
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fulfilled afterwards ; and it is not essential to 
make a gift at the time ol the marriage but that 
it may her made afterwards, upon the ground 
that* the gift when made fulfils the moral and 
religious obligation of giving a portion of the 
property for the benefit of the daughter and the 
son-in-law. The only limitation placed upon 
this power of making a gift is that it should 
bear a reasonable proportion to the entire pro- 
perty of the deceased father and that it should 
be justifiable in the circumstances of the case ; 
Case-law fully discussed. [T 6Gb G 1] 

K. P, Jayasioal, S. M. Gupta and L, K. 
Jha — for Appellants. 

N. C, Sink a and A. P. Upadhya — for 
Respondent. 

Facts. — A suit was brought by the 
plaintiff to recover possession of the 
property in dispute as reversioners 
to the estate of one Banarsi Prasad, 
who was a wealthy banker and zamin- 
dar of Olao in the district of Mon- 
ghyr. The whole case turned upon 
the validity or otherwise of a deed of 
gift executed by the widow of Banarsi 
Prasad on the 28th July 1901, whereby 
she conveyed the property to her son-in" 
law, the defendant Gobind Das, on the 
occasion of a certain ceremony connected 
with her daughter’s marriage. 

In 1888 there was a complete separa- 
tion between Banarsi Prasad and his 
three brothers Madan Mohan Lai, Braj 
Mohan Lai and Krishna Mohan Lai. 
Banarsi Prasad died on 24th September 
1897, leaving him surviving his widow 
Mt. Jainti Kumari and an utimarried 
daughter Ohhotan Bibi. He left consider- 
able properties, both moveable and im- 
movable. Mt. Jainti Kumari inherited 
the properties and remained in posses- 
sion thereof till her death as the widow 
of Banarsi Prasad. 

Since the death of Banarsi Prasad 
Ohhotan Bibi’s marriage appeared to 
have occupied her mother’s attention and 
at her instance her sister’s husband Sheo 
Shankar Das entered into negotiations 
for marriage and ultimately Ohhotan 
Bibi was married in the year 1899 to 
defendant Gobind Das, nephew of Sheo 
Shankar Das. When the negotiations 
were going on, a year before the marriage 
Bam Krishna Das, brother of Mt. Jainti 
Kumari, was also consulted by Sheo 
Shankar Das and he appeared to have 
approved of it as the horoscopes of the 
bride and bridegroom agreed. 

The marriage was performed at a very 
moderate expense, considering the posi- 
tion of the families, the wealth which 
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Mt, Jainti Kumari possessed and the fact 
that she *had only a daughter and no 
other child male or female. The ex- 
penses of marriage came to about Es. 600 
or Bs. 700 and those of incidental cere- 
monies about Bs. 200 to Bs. SCO. After- 
wards Mt. Jainti Kumari executed a 
deed of gift by which she made a gift of 
the property in dispute to the defendant, 
her son-in-law, in Olao, valued at 
Bs. 60,000. The deed recited that the 
defendant Gobind Das and his father 
Bishwambhar Das had agreed to the 
marriage on the condition that the said 
property would be given to the defen** 
dant on ^the occasion of the marriage 
and that in pursuance thereof she had 
verbally declared the gift at the time of 
the Gantha Pakrai (catching hold of the 
skirt of the mother-in-law) performed 
during the marriage. The defendant 
acquired possession of the property and 
remained in possession during the life- 
time of Mt. Jainti Kumari and was still 
in possession of the same at the date of 
suit. 

After the death of Mt. Jainti Kumari 
the plaintiffs as reversioners came into 
possession of all the properties, moveable 
and immovable. The plaintiffs, however, 
did not get possession of the property 
covered by the deed of gift, which was in 
possession of the defendant. Therefore, 
they instituted the present suit in the 
Court of the Subordinate Judge of Dar- 
bhanga, for ejecting the defendant and 
for recovering possession of the property 
in dispute, on the ground that the deed 
of gift executed by the lady was not 
valid. The suit was tried by the District 
Judge of Darbhanga who dismissed the 
plaintiff’s claim. Plaintifi* appealed and 
the deed of gift was attacked as being 
invalid on various grounds. 

Jwala Prasad, J. — (His Lordshii) set 
out the facts of the case as narrated 
above and proceeded). In the Court 
below the parties went to trial on vari** 
ous issues as set forth in the judgment of 
the Court below ; most of these issues 
have been set at rest by the decision of 
the trial Court and have not been raised 
in this Court. We are concerned only 
with the issues which relate to the vali* 
dity or otherwise of the deed of gift. 
These are Issues Nos. 6 to 11 of the Court 
below. Some of these issues again attack 
the validity of the gift on some technical 
grounds and may be dealt with in the 
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first instance* It is said that the deed 
is iiijpurative, inasmuch as it was not 
validly registered under S. 28 of the- 
Indian Registration Act (Act 16 of 1908) 
by the Sub-Registrar of Beguserai, he 
having no jurisdiction to register it. 

Now, the deed of gift in question 
deals with two properties : (l) eight- 

annas pokhta share out of sixteen-annas 
of Mahal Barsaon, old Tauzi No. 1404 
and present Tauzi No. 6507, and (2) one 
bigha of jote land situate in inauza 
Semaris, otherwise known as Olao. The 
first property, Mahal Barsaon, which in 
fact is the bulk of the gifted pro- 
perties, is situate in pargana Havi in the 
district of Darbhanga within the juris- 
diction of the Sub-Registrar of Bahera ; 
the second which consists only of one 
bigha of jote land, is situate within the 
jurisdiction of the Registrar of Beguserai 
in the district of Monghyr. The plain- 
tiff’s case is that this one bigha of land 
did not belong to Mt, Jainti Kumari and 
that it was falsely alleged in the deed 
in question that it was purchased 
by her and was her property, with 
a view to give jurisdiction to the Sub- 
Registrar of Beguserai to register it. 

Reliance is placed for this conten- 
tion upon the survey khatian, Ex. F (2), 
wherein the land is shown as the qaimi 
land of Sukhan Barhai, with a note that 
the produce rent of it is paid to Mt. 
Jainti Kumari as malik thereof. Sukan 
Barhai has not been examined. His 
son, Ram Lai Barhai, Witness No, 3, 
examined on behalf of the plaintiffs, 
admits that Mt. Jainti Kumari is the 
malik of this land and that he used to 
pay the manhundi rent for the land to 
her and after her to Jagdhar Babu 
Plaintiff No. 2. He admits that the 
land. 

wa^ formerly ia the khaa oultivatiou of Mt, 
Jainti Kumari. 

Now the deed of gift was executed on 
the 28th July, 1901, whereas the survey 
record-of-rights was published on the 9th 
November 1902. The plaintiffs, there- 
fore, have failed to prove that the land 
was not in the khas possession of Mt. 
Jainti Kumari when the deed of gift was 
executed. Mt. Janti Kumari had two- 
fold rights over the land ; she was ad- 
mittedly the proprietress of it and it 
was in her khas cultivation (probably 
at the time when the deed of gift was 
executed) as admitted by the aforesaid 
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plaintiffs’ witness Ram Lai Barhai. The 
fact that she was not in khas possession 
subsequent to the deed of gift does mot 
in any way affect the validity of the 
registration of the document. It is 
immaterial how she had obtained khas 
possession over the land, whether by 
purchase as stated in the deed of gift or 
otherwise. The recital in the deed of 
gift about the lady’s title to the land in 
question far from being in any way dis- 
proved finds support from the aforesaid 
evidence. The plaintiffs rely upon the 
fact that the defendant was not in khas 
possession of the land. He has given a 
reasonable explanation of it. He says 
that the land was at a great distance 
from Benares where he resides and he 
did not care to retain possession of it. 
It must be remembered that the land 
was given, as stated in the deed, pro- 
bably with a view that the defendant 
might plant a garden on it. It is 
enough for the purpose of registration 
that the donor had a good title to the 
property and intended to part with that 
property in favour of the donee. Whe- 
ther the donee really exercised his right 
conferred by the deed is not at all 
essential. He might change his mind, 
and in fact in this case it seems that the 
defendant did change his mind as to his 
retaining his possession over the pro- 
perty. S. 28 of the Registration Act 
does not require anything more than the 
existence of the property within the 
jurisdiction of the Sub-Registrar where 
it is sought to be registered. 

The learned counsel on behalf of the 
appellants has relied upon the decisions 
of their Lordships of the Judicial Com- 
mittee in the cases of Harendra Lai Boy 
V. Hari Das Devi (1) and Biswanath 
Prasad v. Chandra Narain Chowdfkury 
(2), In the former case the property 
sought to bo dealt with in the deed in 
question was a fictitious property and 
had no existence. In the latter case it 
was found that to the knowledge of both 
the parties the transferror had no title 
to the property and that bo never 
intended to part with it. These deci- 
sions do not affect the present case, 
inasmuch as the property dealt with in 
the deed of gift admittedly does exist 
and it belonged to the donor Mt. Jainti 

(1) [1914] 41 Cal. 972=23 I. 0. 637. =41 L A. 

110 (P.O.) 

(2) A. I. R. 1921 P. 0. 8=18 Cal. 509. 
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Kumari, as proprietress thereof and at 
one time she was in possession of it, 
probably at the time the deed of gift 
was executed, and that she bona tide 
intended to make a gift of it to the 
defendant. Far from denying the title 
of Mt. Jainti Kumari to the land in 
question the plaintiffs are said to have 
taken possession of it after her death as 
reversioners to her husband. It is pos- 
sible that the lady transferred the small 
piece of land in Olao in order to save 
herself the trouble of going to the Sub- 
Registrar’s office at Bahera in the dis- 
trict of Darbhanga far off from her resi- 
dence at Olao within the jurisdiction 
of the Sub-Registrar of Beguserai, she 
being a pardahnashin lady. This in it- 
self is not a bad motive, and in fact 
nowhere has it been suggested that 
there was any fraud or collusion prac- 
tised by the parties in the matter of 
getting the deed registered by the Sub- 
Registrar of. Beguserai by including in 
it the land in question situated within 
his jurisdiction. It was pointed out in 
the case of Brojo Gopal Mukerjee v. 
Abilash Chandra Biswas (3) that the 
registration of a document by the Regis- 
trar having jurisdiction over the pro- 
perty covered by it is not invalid in the 
absence of fraud or collusion on the part 
of or between the parties if in fact the 
property in question does exist. Similar 
is the view taken by all the High Courts 
in India : vide Dargaprasad Sahu v. 
Tameshar Prasad (4), Muhammad Abdul 
Hasan v. Fida Husain (5), Lakshmi 
Kalntaraju Oaru v. Sri Rajah Dantuluri 
Pada Venkata Jagannadkaraju Garu (6), 
Mt, Ram Dai v. Ram Chandrabala Devi 
(7). Mt, Jasoda Kuer v. Janak Missir (8) 
and Pirthi Din v. Ram Lal^A, I, R, 
1926 Oudh 136. 

The two recent oases "decided by this 
Court- to one of which I was a party 
seem to be on all fours with the present 
case. In those cases the registration 
;was held to be valid. The learned 
District Judge has found, and wo agree 
with his finding, that the land dealt with 
by the deed of gift in the present case 
did exist and that the lady bad good 

(3) [1910] 14 Q, W. N. 682=5 I. 0. 127. 

(4) A. 1. R. 1924 All. 897=46 All. 764. 

(5) A. I. R. 1924 All. 473. 

(6) A. I. R. 1924 Mad. 281. 

.(7) [1919] 4 Pat. L. J. 438=:52 I. 0. 446. 

is) A. I. R. 1925 Patna* 787=4 Pat. 394. 


title to it and in fact intended bona fida 
to make a gift of it to the defendant 
and that there was no fraud or collusion 
practised by her or any of the parties 
to the deed in including the property in 
the deed in order to give jurisdiction to 
the Sub-Registrar of Beguserai. 

I, therefore, in agreement with the 
learned District Judge hold that the 
registration of the document in question 
was valid under S. 28 of the Indian 
Registration Act. The contention of the 
appellants must, therefore, be overruled. 
This disposes of the second part of Issue 
No. 6 framed by the Court below. The 
first part of that issue is : 

Did Mt. Jainti Kumari sign the deed of gift- 
after undorstandiag its ooutouts and after in- 
dependent advice. 

There is the positive evidence of 
Bansidhar (Witness No. 4 for the defend- 
ant), one of the marginal witnesses to 
the deed, that the document was read out 
to the Mussamat and she understood the 
contents thereof and then signed the 
deed and thereafter the witnesses to the 
deed attested it. The witness was in 
service of the Mussamat at that time and 
was in charge of the bahis or account 
books which used to be written at her 
deorhi. He says that the Mussamat 
used to understand business and look 
after her affairs. There is no suggestion 
that the Mussamat was like other par- 
dahnashin ladies ignorant of her affairs 
and in fact her able management of 
such a large estate is not disputed. Ac- 
cording to the evidence of the witnesses 
on behalf of the plaintiffs Ram Sumran 
Prasad and others she so diligently man- 
aged her business that she augmented 
the income of the property during her 
management. Bansidhar also proves the 
identification of the lady by Sheo Karan 
Upadhyaya (Plaintiffs* Witness No. 9) 
before the Sub-Registrar, and that when 
asked by the Sub-Registrar she said to 
him that she had understood the docu- 
ment. The endorsement of the Sub- 
Registrar on the document supports this 
witness. Sheo Karan Upadhyaya (Wit- 
ness No. 9 examined on behalf of the 
plaintiffs) does not deny the admission 
of the execution of the document by the 
Mussamat before the Sub- Registrar nor 
does he say that the Mussamat did not 
understand the document or that the 
Sub-Registrar did not satisfy himself as 
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feo her having executed it after under- 
standing it, although he was examined 
on the 2l3t of March long after Bansi* 
dhar who was examined on the 5th of 
March 1921. Curiously enough, he is 
silent as regards the circumstances under 
which the document was executed, 
admitted and registered. In cross-exami- 
nation ho admits that he identified 
the Mussamat at the time of registra- 
tion. 

The other attesting witnesses to the 
deed Ram Krishna Das (P. W. 5), Sri 
Narain (P. W. 8) and Parmeshwari 
Prasad (P. W. 10), scribe of the docu- 
ment, want to make out that the docu- 
ment was written and attested at 
Monghyr, and not at Olao where the 
Mussamat is said to have executed it. 
The first two say that they signed the 
document as witnesses without the sig- 
nature of the Musasmat thereon as 
they were told to do so by Bishwambhar 
Das, father of the defendant. This evi- 
dence is obviously false, inasmuch as 
the witnesses described themselves in 
the document as residing at that time 
at Olao, and the position of their signa- 
tures in the document indicates that 
they attested it after it was executed by 
the Mussamat. Ram Krishna Das is the 
brother of the Mussamat, it is not likely 
that he would attest it when it was not 
executed by the Mussamat in his pres- 
ence and was executed at Monghyr where 
the Mussamat was not living, simply 
because he was told to do so by Bish- 
wambhar Das, 

The scribe was the karparclaz of Ban- 
arsi Prasad, husband of the Mussamat and 
continued to be so after his death during 
the time of the lady. He says that he 
came to Olao 10 or 12 days after he 
wrote the document on stamp-paper, 
but ho did not tell the fact of his having 
written the dooument to the Mussamat. 
It is absurd. These witnesses are self-con- 
demned for on their own showing they 
falsely described themselves in the docu- 
ment as residing at Olao at the time and 
attested the document without having 
seen its execution by the Mussamat. None 
of th’ese witnesses for the plaintiffs pro- 
ves that the document was not read out 
to the lady or that she did not under- 
stand it or that no independent advice 
was given to her, for, according to their 
own showing, the dooument was- not 
signed by the Mussamat in their pre- 


sence. Agreeing with the Court below- 
I disbelieve them, and would prefer the 
straightforward evidence of the defend- 
ant's witness Bansidhar who was an 
accredited servant of the Mussamat and 
was her mukhtear-am, getting a decent 
salary of Rs. 50 a month. 

It is suggested by the plaintiffs that 
the document was executed on account 
of the undue influence of Bishwambhar 
Das, but Bishwambhar Das at that time 
was not the manager of the Mussamat. 
He was appointed manager subsequently 
by managernamah (Exhibit A), dated 
the 5th October 1901. It may be that 
he used to be consulted in important 
matters and probably he was consulted 
with respect to the execution of thia 
document. But it seems that the per- 
sons employed by the Mussamat in 
connexion with the transaction in ques- 
tion were the accredited servants of her 
from the time of her husband. 

The learned District Judge was, there- 
fore, right in holding that the plaintiffs’ 
case of any undue influence having been 
exercised upon the Mussamat in the 
execution of the dooument in question, 
or her not having understood the con- 
tents thereof before executing it, is a 
myth. This is corroborated by the fact 
that the document was given effect to 
and the donee, the defendant, came in 
possession of it forthwith and has been 
so for over 16 years up to 1916 during 
the time of the Mussamat, without any 
objection on her part, although the 
connexion between the two families had 
to a large extent been severed by the 
death of the daughter Chhotan Bibi in 
1904 and of her second son in 1906. All 
this time she has not been shown to be 
in any suspected atmosphere. 

There is no substance in the conten- 
tion of the plaintiffs. It must be held 
upon the evidence on the record and the 
circumstances of the case that the docu- 
ment was executed by the lady inde- 
pendently and that she understood its. 
full nature and effect. She hardly 
needed any advice in the matter, she 
had before her the accredited servants 
to seek their advice in the matter. In 
fact, the nature of the transaction doee 
not necessitate that she should have the 
advice of anybody. She was nominally 
a pardahnashin lady, but, as observed 
above, she had the full capacity of under- 
standing btfsiness transactions. 
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Accepting the case of the plaintiffs, 
she was in touch with Bishwambhar 
Das* who was shortly after appointed 
manager, and the document was executed 
upon the advice of Bishwambhar Das, 
There is no reason to suppose that this 
was not independent advice, simply be- 
cause Bishwambhar Das’s son the defen- 
dant, was the beneficiary under the deed. 
This would only require the transaction 
to be examined with caution. It must 
be remembered that the defendant was 
her son-in-law and the only person upon 
whom she could bestow her affection. 
Then her brother was also there, besides 
responsible servants of the estate. What 
more is needed fgr independent advice 
in a matter of this kind, I fail to under- 
stand. It will be too much to hold that 
a document of this kind should be held 
invalid simply because no independent 
pidvice was offered to the lady. The 
authorities have not gone so far, nor is 
the rule that- a pardahnashin lady should 
have independent advice inflexible. Even 
if no independent advice was taken by 
her, the document will not be invalid, 
unless it was shown that independent 
advice would have affected the execu- 
tion of the document by the lady. It 
is amply proved in this case, and the 
circumstances unmistakably point to the 
fact that the Mussaraan intended to. give 
the property in dispute to her son-in-law 
as a gift and she, as a matter of fact, did 
give effect to her intention by parting 
with the possession of the property. 
Any advice, therefore, would not have 
affected her action in the matter- The 
principles are well laid down in re 
Goomher (9), Santi Bala v. Dharamn- 
dari (10) and Satish Chandra Ghosh v. 
Kalidasi (11). 

It is not denied that the lady signed 
the document. In fact, her signature 
jhereon is admitted. The document was 
f)re8ented by her to the Sub-Eegistrar 
before whom she admitted its execution 
and signed the endorsement made by the 
iSub-Eegistrar. It must, therefore, be 
held that the deed of gift was executed 
by the lady of her own free will and that 
it was properly registered by the Sub- 
Begistrar of Beguserai. (His Lordship then 
dealt with other issues of fact and pro- 
“ (9) [1911] 1 Cfa. 723=80 L. L Ch. 8U1)=104 
L. T. 617. 

(10) [1919J 46 I. A. 272=17 A. L. J. 997 = 53 

• I. 0. 131=37 M. L. J. 483. . 

(11) A. I. R. 1922 Cal. 203. 


ceeded). On behalf of the plaintiffs it is- 
contended that the agreement was in the 
nature of marriage brokerage and as such 
it is immoral and opposed to publie 
policy. It is said that under S. 23 of the 
Indian Contract Act the consideration of 
the gift was unlawful and hence the gift 
itself is vitiafced. The section is based 
upon the English Law, as according to 
notions in the West every marriage ought 
to be free and open : Scott v. Tyler (l2). 
In certain oases in India it was held that 
the aforesaid rule cannot bo applied in 
its entirety in this country, as marriages 
are scarcely, if ever, free and open, the 
real contracting parties being the parents 
and the guardians. The Court has to 
consider the relation of the contracting 
party (the promisee) to the boy or girl 
given m marriage and the motive, that 

is, whether the main object was to benefit 
himself without considering the fitness or 
unsuitableness of the marriage, or whe- 
ther the latter was the prime consider- 
ation, the benefit to himself being inci- 
dental. All the cases were considered 
by Mookerji, J., in Bakshi Das v. Nandw 
Das (13). In that case the brothers 
agreed to give their sister in marriage to 
the plaintiff upon his agreeing to pay 
them Es. 190 as pa7i money, out of which 
Es. 135 was paid in cast? and the balance 
was to be paid on the day of the marriage. 
The plaintiff performed all the cere- 
monies and incurred expenses ; but when 
he went to marry the defendants’ sister 
they refused. He brought a suit for 
recovery of the money paid by him and 
damages for the expenses incurred. The* 
lower Courts gave a decree to the plaintiff 
and Mookerji, J., in second appeal, upheld 

it. Upon a review of the authorities he 
laid down the following rules : 

(1) An agreement to reward a. third person in 
oonsideration of negotiating a marriage is con- 
trary to public policy. 

(2) An agreement to pay money to the parents- 
or guardians of the bride or bridegroom in con- 
sideration of their consenting to the betrothal is 
not necessarily immoral or opposed to ptiblio 
policy. Where the parents of the bride are not 
seeking her welfare but give her to a husband 
otherwise ineligible the agreement by which 
such benefit is secured is opposed to public policy 
and ought not to be enforced. 

(3) An agreement to pay money to the parents- 
or guardian of a bride or bridegroom in oon- 
sideration of their consenting to the betrothal 19 
under t>he circumstances of the case neither 
immoral nor opposed to public policy . It wil l* 

(12) [17873 1 Wh. & T. L. C. 578. 

(13) [1905] 1 C. L. J. 261. 
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^0 enforced and damages also will be awarded for 
breach of it ; Umed Klka v. Naglndas Narotam- 
■da<i (14) ; Mulji Thakersay v. Qomtl (15) ; and 
Ranee Lallun Monee Dossee v. Robin Mohun 
■Singh (16). The onus of proving that the agree 
ment was opposed to public policy is upon the 
party who alleges it to be so. In this respect the 
English Law is not to be followed. 

Tho text of Manu relative to the sub- 
ject is as follows : 

Let no father who knows the law receive a 
.gratuity (sulka), however small, for giving his 
daughter in marriage, since the man who through 
avarice takes gratuity for that purpose is a seller 
of his offspring : Manu, Chapter III, S. 61. 

Even the acceptance of a bovine pair by the 
father of tho bride from tho bridegroom is 
designated as a dowry by certain authorities. 
The acceptance of a dowry, be it costly or be it of 
insignificant value, constitutes the sale of tho 
girl ; Manu, Chapter III, S. 53. 

A marriage in which the bride’s relations do 
accept the dowry voluntarily presented by the 
bridegroom’s father, etc., is no sale of the bride 
filnco such a present is but an adoration of the 
bride done out of love or affection : Manu, 
Chapter III, S. 64. 

This is a prohibition against the father 
taking gratuity for giving his daughter, 
which amounts to selling her. This rule 
in Manu agrees with the English Law on 
the subject and with S. 23 of the Indian 
Contract Act with this difference that a 
gift voluntarily made out of love or 
affection is not a sale of tho bride as laid 
down in Manu, Chapter III, S. 54, re- 
ferred to above! But Manu does not 
seem to prohibit the settlement of a 
nuptial gift on the bride or bridegroom 
at the time of the marriage. In practice 
the receiving of a gift by the bride’s 
parents or relations at any time in con" 
nexion with the marriage is not per- 
missible ; but gifts by the bride’s parents 
to the bridegroom and his relations is 
not considered to be bad and is in vogue. 
Such is also the evidence in this case as 
referred to above. On the other hand, 
the Hindu Law requires gifts to be made 
to the bride and the bridegroom during 
marriage, and without such a gift the 
marriage is not considered to be properly 
solemnized and performed. 

The Bombay High Court, in the case 
of Dholidas Ishvar v. Fulchand Chhagan 
•(17) held that a stipulation for monetary 
payment for himself is an incentive and 
is dangerous both in the case of a father 
seeking a wife for his son and in the ca^e 
of a father seeking a husband for his 

(14) [1870] 7 B. HTOO. ’ 

(15) [1887] U Bom, 412. 

<16) [1876] 25 W. R. 82. 

417) [1898] 22 Bom. 668. 
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daughter. This was followed by a Full 
Bench of the Madras High Court 
in Kalavagunta Venkata Krishnayya v. 
Kalavagunta Lakshmi Narayan (18) 
which held that a contract to make a 
payment to a father in consideration of 
his giving his daughter in marriage must 
be regarded as immoral or opposed to 
public policy within the meaning of S. 23 
of the Indian Contract Act and the 
money cannot be recovered by suit. If 
the money had been paid and the 
marriage solemnized, the money cannot 
be recovered back. In England such a 
practice will not be enforced as law : 
Kean v. Potter (19). 

The prohibition in ^le text of Manu is 
against receiving a gift by the father of 
the girl or her relations through avarice 
or greed which amounts to selling the 
girl. But the gift actually made whether 
to the bride, the bridegroom or the father 
of the bridegroom by the bride’s parents 
cannot be recovered back when once the 
marriage is solemnized, though it may 
not be enforced in a suit : vide Kalava- 
gunta Venkata Krishnayya v. Kalava- 
gunta Lahshmi Narayana (18) and 
Jagdishwar Prasad v. Sheo Bukhsh Bai 
(20). In other words, a suit may not lie! 
to recover the promised dowry, but when 
once the dowry is paid as a consideration 
for the marriage and the marriage is 
performed, the dowry cannot be recovered 
back. 

Colebrooke, in his Digest, volume I, 
pages 449-450, quotes the texts of Virhas- 
pati and Narada, to show that a nuptial 
gift to the bride or her family is valid 
and not revocable. A nuptial gift is said 
to be a general term and to comprehend 
what is given to a bridegroom on his 
marriage by the parents of the bride. It 
includes not only the gift of money but 
also land and the like. 

Shyamaoharan Sarkar in his Vyavastha 
Darpana, 2Dd edition, at page 621, men- 
tions a nuptial gift as valid and irrevok- 
able and relies upon the texts of Virhas* 
pati and Narada referred to above : a 
nuptial gift or gratuity given to the bride- 
groom on his marriage to the daughter is 
not revocable nor is the property which 
is received after marriage from the wife's 
parents and kindred. Property given by 

(18) [1909] 82 Mad. 185=18 M. L, J. 403=3 
I. 0. 564=4 M. L. T. 1 (P. B.). 

(19) 3 P. Will 76=8torv’8 Eq. J. Plac. 26. 

(20) [1919] 1 U. P. L. R. 119=61 1. 0. 866. 
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the husband’s father at the bridal 
procession is also not revocable. 

In the present case, in accordance with 
the • promise or agreement made, Mt. 
Jainti Kumari actually made over the 
property to her son-in-law who has been 
in possession thereof. The question is 
whether the plaintiffs can now recover 
the property back. S. 23, which renders 
the consideration of an agreement, which 
is opposed to public policy, as unlawful, 
does not go far enough to entitle the 
plaintiff’s to recover the property after 
the object of the agreement was fulfilled ; 
otherwise the defendant would be put to 
a great hardship. If the lady had not 
agreed to give the property in question 
to the defendant,, his father and others 
who^were in charge of the marriage would 
not have agreed to the marriage and the 
marriage would not have taken place. 
Mt. Jainti Kumari herself was anxious, 
/considering the position of the family, 
the fitness of the bridegroom and the 
former connexion with the uncle of the 
bridegroom through her sister, to have 
the marriage of her daughter settled with 
the defendant. Her wishes would not 
have been fulfilled at all if she had not 
promised to make the gift in question. 
After having obtained the object and 
having fulfilled the promise, I do not 
think that she could have availed herself 
of the provisions of S. 23 and recover 
back the property in question, far less 
could the plaintiffs, who have succeeded 
as reversioners of her husband, recover it 
back on that ground. 

We have now to consider the most 
difiSicult question in this case covered by 
Issue No. 11, and that is, whether, under 
the Hindu Law, the lady having succeeded 
to her husband with the restrictions 
'mposed upon her in the matter of the 
jse and enjoyment and power of alien- 
ation, could validly make a gift of an 
immovable property to her son-in-law. 
It is undisputed that she inherited the 
property of her husband both moveable 
ejnd immovable as a lawfully wedded 
wife of her husband, Babu Banarsi 
Prasad, who died in the year 1897 with- 
out leaving any male issue. The parties 
belong to the Agarwala community, a 
sect of Vaisya class called Bisa Agar- 
walas. The plaintiffs are the Purbia 
(eastern) Agarwalas of Monghyr district in 
Bihar, and the defendant is a Pachhanhi 
(western) Agarwala of Benares in the 


United Provinces. This division does not 
create any difference in the status, res- 
pectability or dignity of the parties. They 
are bolh high class and are governed 
by the Mitakshara (Benares) School of 
Hindu Law. According to this School, 
Mt. Jainti Kumari, after the death of her 
husband in 1897, without any male issue, 
inherited the entire estate of her husband 
consisting of moveable and immovable 
property. 

The widow s right of succession is based 
upon the text of Yajnavalk} a, Chapter II, 
verses 138*139, under which in default 
of a son the wife takes the estate of her 
husband in preference to the other heirs. 
Vriddha Manu and Katyayana also declare 
the widow’s right to the whole estate of 
her sonless husband. 

The commentary of Yajnavalkya by 
Vijnaneswara which is followed as an 
authority by the Benares School dis- 
coursing on the text regarding the suc- 
cession of the widow sums up his con- 
clusions as follows : » 

Therefore it has been established that a 
wedded wife (patni) takes the whole estate of a 
man who being separated (from his co-heirs) and 
not subsequently re-united (with them) dies 
leaving no male issue ” : vide Colebrooke^s 
Translation, Chapter 11, S. 1, Cl. 89. 

She, thus, succeeds as any other mafe 
member to the entire estate of her hus- 
band (moveable and immovable) and takes 
possession of it as an absolute owner 
thereof. Her interest is not in any way 
limited nor does she hold a life estate 
only as sometimes it is supposed to be., 
Only her power of disposition is a qualified! 
one and is analogous to the power of a 
male co-parcener in a joint Mitakshara 
. family, and the reason of this is in the 
nature of her relationship with her hus- 
band. She is supposed to be half the 
body of her husband and confers so much 
temporal and spiritual benefit on her 
husband as half of his own body does and 
associates with him in the performance 
of religious sacrifices : Smiritichandrika, 
Chapter XI, paragraph 6. A lawfully 
wedded wife is called ‘ patni ’ as a cor- 
relative of the term ‘ pati * (husband). 
The marriage is attended with nuptial 
rite and the object of such a marriage is 
to enable the husband to offer sacrifices 
and to discharge his religious duties and 
to beget a son unto him in order that he 
may be delivered from the hell called 
* put ’ to which the shades of a sonless 
man. according to Hindu ideas, descend : 
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Manu. Chapter IX, paragraph 138 ; Daya- 
bhaga, Chapter Y, paragraph 6, Dattak 
Mimansa, Chapter I, paragraphs 3 and 
6 ; Colebrooke’s Digest, Volume III, pages 
159, 293 and 291. A man is enjoined by 
thp Sastras to marry a wife as his last 
Sanskara or religious rite. During the 
lifetime of the husband the wife acquires 
ownership of a dependant character 
and on his demise she obtains indepen- 
dent power over it. Vriddha Manu 
says’ 

The widow (patni) of a childleBs man, keeping 
unsullied her husband’s bed and persevering in 
religious observances, shall alone present his 
funeral obladona and obtain also his entire 
«haro ( ) ; vide quotation in the Mitak- 

eh^fcrji on widow’s succession and Viramitrodayii, 
Chapter lit, part 1. S. 2. 

She takes the entire estate of her hus- 
band and is enjoined to perform acts 
calculated to increase the prosperity of 
her and her lord, such as, performing 
sraddhas, digging wells, etc., and giving 
presents with pious liberality in propor- 
tion to the wealth inherited by her. Thus, 
the performance of religious and chari- 
table purposes and acts conducive to the 
welfare of her husband are the objects 
for which she takes the estate of her 
husband. Accordingly, Smiritichandrika 
in Chapter XI says that she possesses 
independent power of making gifts for re- 
ligious and charitable purposes, for such 
gifts 

her husband, oven if wanting a son, shall reach 
the heavenly abodes, 

and for purposes not being religious or 
charitable but purely temporal, such as, 
gifts to dancers, etc., she has no indepen- 
dent power. Hence arises the restric- 
tion imposed upon the widow’s power of 
disposition, 

In this respect the property inherited 
by a widow from her husband differs 
from those properties which a woman re- 
ceives as presents at the time of marriage 
or at the time of going to her husband’s 
family or on happy rites or ceremonies or 
those given to her by hei father, mother 
or brother which are called Stridhan, or 
her own property or peoalium. Over 
these latter she has absolute dominion 
and her power of disposition is not res- 
tricted. 

Mitaksbara in Chapter II, S, 11, clause 
(2) includes in the word Adya ( ^TPCT ) m 
Yajnavalkya’s text among the aforesaid 
kinds of stridhan such property which a 
woman “may have acquired by inheri- 


tance.” Interpreting the said clause in 
the light of Causes II to 25 of the same 
section. Sir James W. Colville, in thq 
case of Bhugwandeeu Doohey v. Myna 
Baee (21) would make it applicable only 
to property inherited in the husband’s 
lifetime or from some persons other than 
him. The conclusion to which his Lord- 
ship arrived is summed up in the fol- 
lowing words : 

Their Lordships, therefore, have come to the 
conclusion that, according to the law of the 
Benares School, notwithstanding the ambiguous 
passage in the Mitakshara, no part of her hus- 
band’s estate whether moveable or immovable, 
to which a Hindu woman succeeds by inherit- 
ance, forms part of her stridhan or particular 
property ; and that the text of Katyayana which 
is general in its terms and of which the authori- 
ty is undoubted must be taken to determine first: 
that her power of disposition over both is limi- 
ted to certain purposes ; and secondly, that on 
her death both pass to the next heir of her hus- 
band. 

The text of Katyayana referred to 
above, which imposes restriction upon 
the widow’s power of disposition is as fol- 
lows : 

Lot the sonless widow preserving unsullied or 
inviolate the bed of her landlord and abiding 
with her venerable protector or s'trictly obedient 
to her spiritual parents enjoy her husband’s pro- 
perty being moderate (or with moderation) until 
her death, and after’her let, the co-htirs (dayadas) 
take. 

A similar passage in Mahabharata 
Dandharama dealing with the religious 
merits of gifts runs as follows : 

It is ordained that the property of the husband 
when devolving on wives has enjoyment for its 
use. Let not woman on any account make a 
waste or apahara of her husband’s property^ 

Viramitrodaya, citing these texts and 
in commenting upon them*in Chapter III. 
part I, S. 3, says that by the phrase “on 
any account” in the texts it is intended 
that waste under all oricumstances is 
reprehensive. Literally apahara (waste) 
is theft. Making useless gifts to dancers, 
players and the like and the weajjing of 
delicate apparel, etc., the tasting of 
rich food, etc., and the like being 
improper for a widow who is enjoined to 
restrain her passions are equal to theft. 
Thus, the term ‘apahara* i^ used in a 
secondary sense, bub gifts and the like 
for religious purposes are not so and can- 
not be included under the term ‘apahara* 
or waste. 

Viramitrodaya sums up his conclusions: 
Therefore it is established that making 
gifts for spiritual purposes as well as 

(21) [1866-67] 11 LA. 467=9 W. R. 23=2 
Suth. 124=2 Sar. 327 (P. C.). 
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making sale or morligage for the purpose 
of performing what is* necessary in a spiri- 
tual or, temporal point of view, the 
widow’s right does certainly extend to 
the entire estate of her husband. The 
restriction, however, is intended to pro- 
hibit gift to players, dancers and the like 
as well as sale or gift without necessity. 

Katyayana’s text enjoins the widow 
to use the husband’s property being mod- 
erate or with moderation, which practi- 
cally means the same as the word ‘waste* 
used in Mahabharata, that is, the widow 
shall not uselessly spend the property 
which prohibits expenditure not useful or 
beneficial to the late owner of the pro- 
perty. The widow takes the whole pro- 
perty as heiress of her husband, and not 
merely the use of the whole or part of it. 
She is only enjoined by law not to 
•commit waste. Thus, she has power to 
make a gift, mortgage or sale of the pro- 
4 )erty at her pleasure for lawful purposes 
conformable to her duty as a Hindu 
widow and after her death what is left by 
her after the lawful use of it goes to the 
next heirs of her husband. They take 
only the residue of the estate remaining 
^ue after the use of it by the widow. 
Accordingly, she has power of disposition 
for religious or charitable purposes or 
those which are supposed to* conduce to 
the spiritual welfare of her husband as 
well as for legal necessity. 

Lord Gifford, in delivering the opinion 
of their Lordships in the case of CossimU 
Bysack v. Hurroosooiidry Dossee (22), 
which was heard by the Supreme Court 
s,t Calcutta in 1819. and by the Judicial 
Committee in 1826, stated that a Hindu 
widow had for cerrain purposes a clear 
Ciuthority to dispose of her husband’s pro- 
perty and might do it for religious pur- 
poses including dowry to a daughter. 
His Lordship further stated that it is 
impossible to define 

the extent and limit of her power of disposing 
of it because it must depend upon the circum- 
stances of the disposition whenever such disposi- 
tion shall be made and must be consistent with 
the law regulating such disposition. 

This was a Dayabhaga case, but the 
rule laid down is the same as regards the 
Mitakahara Law. This has been firmly 
established by their Lordships of the 
Judicial Committee. At the Bar the 
following authorities were cited : Col- 
lector of MasuUpatam v. Cavaly Vencata 
[1820J 2 Mjrley»s Digest. 19$. 
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Narrainapah (23), Bky^wandeen DoobV 
v. Myna Baee (21), Eaj Lukh.ee Dahea v* 
Gokool Chunder Chowdhry (24), Bao 
Kurun Smgh v. Nawab Mahomed Fyzali 
Khan {2b), Sham Sunder Lal\, Achhan 
Kunwar (26), Lai Sheo Pertab Bahadur 
Singh V. Allahabad Bank, Limited (27), 
Munshi Karim- ud- din v. Kunioar Gobind 
Krishna Narain (28), Janaki Ammal v. 
Narayanasami Aiyari29), Sadasi Koer y. 
Bamgovind Singh (30) and Khab Lai 
Singh v. Ajodhya Misser (31). 

Justice Turner in the case of Collector 
of MasuUpatam w Cavaly Vencata Nar^ 
rainapah (23) stated the law as follows : 

For religious or charitable purposes, or those 
which are supposed to conduce to the spiritual 
welfare of her husband, she has a larger power 
of disposition than that which she possesses for 
purely worldly purposes. To support an aliena- 
tion for the last she must show necessity. 

This distinction between legal necessity 
for wordly purposes on the one hand and 
the promotion of spiritual benefit of the 
deceased on the other has been 'recog- 
nized by the Indian Courts as well as by 
their Lordships of the Judicial Commit- 
tee, and within a proper limit a widow 
can alienate her husband’s property for 
the performance of religious acts which 
are supposed to conduce to his spiritual 
benefit, Khub Lai Singh v. Ajodhya 
Misser (31) and Chowdry Janmejoy Mullik 
V. Sreemutty Bussomoyee Dossee (32 & 34). 

In Vuppuluri Tatayya v. Garimilla 
Bamakrishnamma (35), Benson and 
Krishnaswami Ayyar. JJ. stated that the 
spiritual purposes should be such as are 
regarded by the.Hindu community as rea' 
sonable and ‘proper though not absolutely, 
necessary. If the property sold or gifted 

(23) [1859- Gl] 8 ^1. I. A. 629^ 2 W. R. G1 

(24) [Ife69-70J 13 M. I. A. 209=12 W. R. 47-3 

B. L. R. 57 -^2 Suther. 275=2 Sar. 518 
(P. C.). 

(25) [1871-72] 14 M. 1. A. 176=10 B. L. R, 1 = 
2 Suther 474=2 Sar. 722. (P. C.). 

(2G) [1899] 21 All. 71=26 I. A. 183=2 0 W. N. 
729=7 Sar. 417 (P. C.). 

(27) [1903] 25 All. 476=30 I. A. 29=5 Bom. 
L. R. 833. 

(28) [1909] 31 All. 497=8 I. 0. 795=36 I. A. 
138 (P. C.). 

(29) [1916] 39 Mad. 634=37 I. C. 161=43 I. A. 
207 (P. 0.). 

(30) [1911] 16 C. W. N. 857=11 1. C. 90=J.4 C. 
L. J. 91. 

(31) [1916] 43 Cal. 574=31 I. C. 433=22 C. L, 
J. 345. 

(32 to 34) [1868] 11 B. L. R. 418 Note=10 
W. R. 309. 

(35) [1911] 34 Mad. 288 =20 M. L. J.. 798=6 T. 

C. 240=a910) M. W. N. 222. 
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bears a small proportion to the estate in- 
herited and the occasion of the disposition 
or expenditure is reasonable and proper 
according to the common notions of the 
Hindus, it is justifiable and cannot be 
impeached by the reversioners. 

She is required to perform not only the 
funeral or periodical sraddaha ceremonies 
but also such religious ceremonies as the 
last holder was bound to perform and she 
has power within proper limitations to 
alienate the estate inherited by her from 
the last male holder thereof. This being 
the law, let us examine the gift of the 
property in question made by Mt. Jainti 
Kumari to her son-in-law on the occasion 
of the marriage of her daughter. It is 
the imperative and religious duty and a 
moral obligation of a father, mother or 
guardian to give a girl to be married be- 
fore she attains puberty to a suitable 
husband capable of procreating children. 

Yajnavalkya, in Chapter I, verse 64, 
says : 

• (A qualified person) not giving away (in mar- 
riage, a maiden) will be visited by the sin of the 
destruction of foetus at every time of her menses. 
In the absence of a giver the maiden should 
herself give her away. 

Vaaishtha, in Chapter XV, says : 

Fearing the appearance of the menses, the 
father shall marry his daughter while she still 
runs aboiit naked. If she stays (in her father's 
house) after menstruating, sin visits the father. 
As often as are the menstrual courses of a 
maiden, who is desirous of, and is solicited in 
marriage by, a qualified bridegroom of the same 
caste, 80 often her father and mother are guilty 
of (the crime of) killing an embryo ; such is the 
sacred law, 

To the same effect is the enjoinment 
of all the Samhitas : Manu, Chapter IX. 
paragraph 4 ; Yama, verses 22 and 23 ; 
Gautama, Chapter XVIII ; Narada, 
Chapter XII, verses 24 to 27, Vyas, 
Chapter II, verse 7, and Vishnu, Chapter 
XXIV. verse 40. 

Vyas, in the chapter referred to above, 
says : 

HLe who does not give away his daughter in 
marriage before she attains puberty becomes 
degraded. 

Narada concludes by saying : 

This is the rule establisheu amongst the virtu- 
ous. 

Thus, according to the texts, the mar- 
riage of a girl by her father is enjoned as 
a religious duty in order to prevent 
him from being degraded and visited 
with sin and crime. There is, however, 
direct spiritual benefit also conferred up- 
on him by such a marriage. According 
to Manu, marriage is religiously enjoined 


so that a man may beget a son and thua 
deliver himself from the hell called ‘put^ 
to which the shades of a sonless man, ao* 
cording to Hindu ideas, descend. The 
word ‘putra' (son) literally means deli- 
verer from the hell called ‘put.’ Manu 
says that there is no distinction between 
a son and the daughter’s son in this 
world, inasmpoh as a daughter’s son like 
a son’s son, can succour a man-from hell r 
Manu, Chapter IX, slokas 138 and 139. 
In the earlier slokas 132-133 he 
says that a daughter is like 
unto a son and a daughter’s son offers* 
two oblations : one to his deceased father 
and another to his mother’s father and 
that is the reason why a daughter and 
daughter’s son successively take the 
estate of a sonless man: vide also Daya" 
bhaga, Chapter V, paragraph 6 ; Dattak 
Mimansa, Chapter I, paragraph 3 ; Cole- 
brooke’s Digest, volume III, pages 159,. 
293 and 294. It is obvious, therefore, 
that the marriage of a daughter oonferis 
spiritual benefit on her father. The 
authorities also have taken the sam© 
view. 

In the case of Jummona Dassya v. 
Bamasoonderi Dassya (36), Sir James W, 
Colvile observes — 

The foundation for marriages between infants 
which 90 many philosophical 'Hindus 'consider 
one of the most objectionable -of their 'customs, 
is the religious obligation which is supposed to 
lie upon parents of providing for their daughter, 
so son as she is mature virgo, a husband capable 
of procreating children. 

Vide also Churaman Sahu v. Gop 
Sahu (37j; V enkatacharyalu v. Banga' 
charylu (38); Devulapalli Kameswara. 
Sastri v. Polavarapu Veeracharlu (39)^ 
G. Gopala Erishnam Bazu v, S, Venkai- 
anarasa Bazu (^O); D. Srinivasa Iqengar 
V. Thiruvengadathaiyangar (41); Sund- 
rabai Javji Dagdu Pardeshi v. Shiva' 
narayana Bidkarna (42); ■ Ganpai v. 
Tulsiram Ukha (43); Bhagirathi v. Jokhu 

(86) [1876-76] 8 I. A. 72=26 W. B, 236=8- 
Buther 222=3 Bar 602 .P. 0.). 

(37) [1910] 37 Cal. 1=10 C. L. 3. 646=1 I. 0. 
945=13 C. Wr'N. 994, 

(88) [1891] 14 Mad. 816=1 M. L. J. 86. 

(39) [1910] 34 Mad. 422=20 M. L. 3, 866=9 
I. 0. 196=(1910) M. W. N. 649. 

(40) [1914] 37 Mad. 278=23 M. L. 3 . 288=17 
I. C. 808=1912 M. W. N. 903. 

(41) [1913] 38 Mad. 666=(1913) M. W. N. 108* 
=23 I. 0. • 264=26 M. L. 3. 644. 

(42) [1908] 82 Bom. 81=9 Bom. L. B. 1366. 

(43) [1912] 36 Bom. 88=12 1. 0. 271=18 Bom. 
li. B. 860. 
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Bam Upadhia (44) ; and Kasturi v. 
Panna Lai (45). 

According to the texts, after the death 
of the father the duty of giving his daugh- 
ter in marriage falls upon, amongst 
other relations, his widow, both under 
the Mitakshara and the Dayabhaga, with 
this difference that the latter would post- 
pone her right to that of a maternal- 
grand-father and maternal-uncle. 

Marriage, according to the Sastras, is 
a religious act. It is the last Sanskara 
for a man or woman. 

According to Hindu ideas marriage 
has for its object the performance of 
religious duty. It is a sanskara, that is, 
an essential ceremony held indispensable 
to constitute the perfect purification of 
a Hindu, both male and female. The 
sanskaras are ten or eleven in number 
and are performed by oblations to fire 
and customary offerings to idols: Wilson's 
Glossary, page 463. 

According to Manu, Chapter II, verse 
'67, the sacrament of marriage is to a 
female what initiation with the thread 
is to a male. According to Yajnavalkya, 
the purificatory rites of a woman are 
performed without Mantras, except 
marriage which is accompanied with 
Mantras: Chapter I, verse 13. The 
Mitakshara also recognizes marriage as 
a religious obligation for both male and 
female: Sundrahai Javji Dagdu Pardeshi 
V. Shivanarayana Ridkarna (42). 

The texts prescribe details of nuptial 
rites to be performed at the time of 
marriage and the authorities already 
quoted above have recognized it to be so. 
The widow of a deceased Hindu has a 
right not only to provide for the marri- 
age of his girl but also the expenses there- 
of for the performance of ceremonies, etc. 
connected therewith. The moral and 
the religious obligation cast upon the 
parents or other guardians to provide a 
liusband for a girl confers uix)n them the 
right to spepd out of the estate, funds 
necessary for the performance of marri- 
age ceremonies. 

Atri Samhita in Chapter I, sloka 32C# 
says. 

It is essential to make gifts on the occasion of 
an eclipse, the marriage, the last day of month 
and at the delivery of a woman. 

(T4IT1910] 82 

667, 

(46) [1916] 88 All. 620=86 I. C. 246=14 A.L J. 
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Accordingly, he says that such a gift 
can be made even in the night time. 

Yajnavalkya, in Chapter II, verse 179, 
relating to gift, says: 

Let the acceptance be public, specially of im- 
moeable property ; and delivering what may be 
given and has been promised ; let not a man re- 
sume it.* In other words, whatever is promised 
to be given shall be given. Having once given it 
let him not resume it. 

Mitakshara, commenting upon this 
with reference to the text of Narada 
makes a distinction between valid and in- 
valid gifts and says that the valid gifts 
if once promised must be performed and 
among the seven valid gifts are mention- 
ed a gift made “from affection” and 
“a woman's sulka.” The former is de- 
fined as what is given out of affection to 
“daughters, sons and the like” and the 
latter, namely, sulka as 
that which are given to the relations of a 
damsel for bringing about the marriage. 
Continuing the author says, 

These seven kinds of gifts are valid gift^ and 
must not be resumed” vide Mitakshara by Ghar- 
pure, book II, Chapter XII, on the resumption of 
gifts, pages 314-315. 

Shyamaoharan in his Vyavastha Dar- 
pana, 2nd edition, page 54, paragraph 36. 
discussing the widow’s limited power of 
disposition of the property inherited by 
her from her husband construes the 
word “waste” or “apabara” used in the 
Mahabharata Dana Dharma as implying 
expenditure not useful or beneficial to the late 
owner of the property, 

and says that a gift or other alienation 
by the widow is permitted for the hus- 
band's funeral rites, etc., as that is for the 
benefit of the husband. He sums up his 
conclusion at page 54, paragraph 35, as 
follows; — 

Widow is, however, competent even without 
the consent of the reversioners to make sale or 
other disposition of her husband’s property for 
the liquidation of his debts, for the marriage of 
his daughters for the support of such persons as 
it was incumbent upon him to support, likewise 
to defray expenses of such other acts as are be- 
neficial to his soul or very necessary to be per- 
formed. Great benefit is done to a departed soul 
by paying his debts, by bestowing his daughter 
in marriage and supporting his family indeed if 
these debts are neglected he is doomed to hell. 
To maiden should be given a nuptial portion of 
the father’s estate. 

In support of bis conclusion he refers 
to the text of Devala ; see Colebrooke's 
Digest, volume I, page 185. In para- 
graph 38 he says. 

But a gilit or other alienation by a widow of 
a moderate portion of her husband’s property for 
his spiritual benefit (be the same made with or 
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wHhoufe the cottsent of hia heire) is religious and 
moral as well as valid* 

The right of a Hindu daughter, whose 
father is dead, to receive a dowry at the 
time of marriage from the estate of her 
father is based upon the ancient texts : 
vide Manu, Chapter IX, verse 118, and 
Yajnavalkya, Chapter II, verse 127, which 
enjoin upon the brothers to perform the 
marriage of their uninitiated sisters by 
giving them a quarter of their share. 
According to Vishnu, the initiations of 
the unmarried daughters are to be de- 
frayed in proportion to the wealth. 
Mitaksbara, Chapter I, S, 7, clauses 5 to 
14, discusses the question of allotment 
of a portion of the estate of the deceased 
for the marriage of his daughter and 
comes to the conclusion that it is not 
right to interpret the text of Yajnavalkya 
referred to above, as signifying giving 
money sufficient for her marriage and 
hence, 

after the decease of the father au unmarried 
daughter participates in the inheritance and is 
entitled to a share.” (Oolebrooke’s translation 
of Mitakshara) Chapter I, S. 7, clause 14. 

Viramitrodaya in Chapter II, part I, 
8. 21, says that shares should be allotted 
to uninitiated or unmarried daughter 
out of the paternal wealth* which re- 
presents her dowry aud marriage expenses 
and such a share is one-fourth of what 
she would have been entitled to receive 
if instead of being a daughter she had 
been a son. 

These texts, particularly the Mitak- 
shara which governs the present case, 
make it perfectly clear that when upon 
the death of a Hindu governed 
by' the Mitakshara law the 
property is taken by his widow a 
gift by her to her daughter on the occa- 
sion of her marriage out of the estate of 
her. husband is within her power provided 
that the portion so given is reasonable in 
amount and the question whether it is 
reasonable or not has to be determined 
with respect to what should have been 
the share of the unmarried daughter 
under the above rules laid down in the 
Mitakshara, Chapter I, S. 7, paragraphs 5 , 
toll. Such gifts are recognized in all 
the texts. 

Among the sixfold properties of a wo- 
man called stridhau or her own peculium 
are the two most permanent ones, namely, 
what is given before the nuptiM £ire and 
what is presented in the bridal pvooes- 
sioD : vide Manu, Chapter IX, verse 194 j 
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Dayabhaga, Chapter X, 8. 1, paragraph 
4 ; Narada, Chapter X^III, stanza 8 ; 
Vishnu Sambita, Chapter XVII, .verse 
18 ; Yajnavalkya, Chapter II, verse 
146. , . 

Thus, gifts of property during the per- 
formance of the nuptial rites and in the 
bridal procession form two most import- 
ant properties of a woman. This supports 
the view that during the marriage she is 
given out of the estate of her father 
dowry which represents her share in her 
father’s estate. 

Gifts during marriage have become 
customary and are coming down from the 
ancient times : Rig Veda, Mandal 10, 
Sakta 85, verses 9 and 11, refers to the 
presents given by Surjya to his sister in 
marriage. Marriage in the first four ap- 
proved forms of Brahma, Daiva, Arsha 
and Prajaptya is a gift of the girl to the 
bridegroom, and the gift of the girl is 
accompanied with gifts of all kinds di 
necessaries in life including property to 
her and to the son-in-law so that both 
might live together with comfort and 
perform the religious duties having been 
united into one by the religious rites. 
The religious ceremony of giving the girl 
to the bridegroom must be accompanied 
with a gift of property to the gon-in-law 
in order to enhance the merit of the 
spiritual ceremony of giving the girl in 
marriage, which is one of the highest 
Yajna or religious ceremony performed 
and a Yajna cannot become meritorious 
without a gift. The gift of land is or- 
dained on every occasion of a Yajna 
as being efficacious for conferring 
spiritual benefit : vide Vichaspati 
Sambita. For these reasons Bishya 
Shringa ordains that one should give to 
the son-in-law according to his or her 
means lands cows, maids, cloths, she^ 
buffaloes, hoises, gold and jewels.* The 
sloka runs as follows : 

It has been quoted in : (l) Viramitrb- 
daya, Vivaha Sanskara, page 831, edited 
by Parvatiya Nityananda Sarma, the 
Ohowkhamba Sanskrit Series, No. 141, 
page 831 ; it also quotes at that pAge^^a 
similar passage from Linga Purana ; (2) 
Nirnaya Sindhu, page 228, Bombay edi- 
tion, Venkateshwara Press, Sambat 1966 ; 

3) Dana Chandrika, page 28, Venkatesh* 
wara Presi^ edition ; (4) Dana Mayukha 
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page 170 (in the Bhagwanta Bhaskar by 
Nilkantha) edited by Pandit Batna Qopala 
3hattat fiienares edition, 1909. To the 
same effeot is the sloka in Dana Maynkha 
page 171 which enjoins, among other 
things, gift of land according to the 
means of the giver in order to enhance 
the merit of kanyadana (giving 

the girl in marriage.) 

The learned vakil on behalf of the 
defendant produced manuscript editions 
of Parayoga Batan, page 62, Girhya 
Karika by Bhatta Kumarila Swami, page 
13, verses 7 and 8, and Nirnaya Sagar 
Press edition of Sanskara Bhaskara, page 
S48, which recommend giving of land to 
the son-in-law after marriage and also at 
the time of departure. 

Parashar Grihya Sutra (Hari Har 
Bhashya), Venkateshwara Press edition, 
Sambat 1950, pages 28-29, recommends, 
among other things, gift of villages by 
the father of the girl ; other relations 
ehould also give dowry or yautaka at the 
time of marriage. Such gifts to the son- 
in-law are also recommended on ooca- 
eions other than marriage : vide Dana 
Mayukha, page 40 i, which quotes from 
Bhavishya Parana and Vishnu in support 
of it. 

Hence gift of land to a son indaw on 
the occasion of marriage or at the time 
of departure, that is, bidagi, is meritori- 
ous. Such a gift by the mother cannot 
he considered to be an apahara or waste 
which alone is a restriction placed upon 
her use of the property inherited from 
her husband, provided the gift is reason- 
able in extent and not extensive. 

Thus the gift of a reasonable portion 
of landed property to the daughter or 
son-in-law by the widow is supportable 
by the texts as a part of religious cere- 

f iony of marriage of the daughter and as 
eing# conducive to the spiritual welfare 
of hen husband. It is her duty to perform 
the marriage ceremony accompanied with 
gift as discharging an obligation of her 
own husband. In making a gift of landed 
property to her son-in-law she only gwes 
what is due to her as the nuptial portion 
of the estate of her father. The gift can 
be made at the time of the actual mar- 
riage, or in connexion with the ceremonies 
connected therewith ; for gifts in the 
bridal procession as well as nuptial rites 
are pern^issible. 

The authorities in India seem to have 

interpreted the texts as above* The well* 


known passage in Lord Gifford’s judgment 
in the case of Oossinaut Bysack v. Hurroo'’ 
soondry Dossee (22), referred to above, 
gives the widow power to dispose of »)ro- 
perty for religious purposes including 
dowry to a daughter. 

In Damoodur Misssr v. Senahutty Mis^ 
rain (46), a MHhila case, it was held that 
property sufficient to defray all the nup*- 
tials should be given to unmarried 
daughters, and accordingly l/24th share 
of the estate in view of there being 
several sons and daughters was directed 
to be set apart for nuptial purposes. 

In the case of Churaman Sahu v. Gopi 
Sahu (37), Mookerji, J.^ reviewed the 
texts and the authorities and upheld a 
gift of a house made by the widow to her 
daughter a few days after the perform- 
ance of the dwiragaman of gauna cere- 
mony (that is, sending off the girl to re- 
side in the family of her husband), a 
ceremony which was performed two 
years after the marriage. His Lordship 
overruled the contention that the gift 
should not be supported as the gauna 
ceremony had nothing to do with the 
marriage, and observed that the cere- 
mony was connected with the marriage 
and there was no substantial distinction 
between gifts made at the nuptial fire or 
in the bridal procession and those made 
at the time of dwiragaman ceremony ; 
the last may be regarded as dowry defer- 
red. He also hold that the gift was rea- 
sonable in extent upon the ground that 
the house in question was worth only 
Es. 1,200 and the total value of the three 
houses inherited by the widow was Bs. 
3,800 and the husband of the widow had 
left only one daughter. 

Shortly after the above case, in 1910, 
his Lordship in the case of Oobinda Bani 
Dasi v. Badha Ballabh Das (47), upheld 
the decree passed by the Subordihato 
Court allowing maintenance to the son- 
in-law against the mother-in-law when it 
was found that the father-in-law had ag- 
reed to the martiage upon the under- 
standing that he would be brought up in 
the family as a gharjamai. This case w,as 
decided upon the principle of putrika 
putra which finds place in the Sastras 
under which the marriage takes place 
upon the condition that the son born of 
the girl would belong to her father and 

''(i^“[i892rr6S. 637. ’ 

(47) [1910] 12 O.L,J, 173=7 I.C. 118=16 C.W, 
N. 206. 
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would be treated as his son and successor. 
“Putrika putra'* means a “ son of an ap- 
pointed daughter. 

The Madras High Court in the case of 
Bamaswami Ayyar v. Vengidusami Ayyar 
(48), upheld a gift of a portion of the 
landed property by the mother to the son- 
in-law at the time of the marriage of 
her daughter. The parties were Brah- 
mans and it was found that there was 
a practice in that community of 
(hhudan) making a gift of land along 
with other things at the time of giving 
the girl in marriage. Subramania Aiyar, 
J.. however, supported the gift also upon 
the ground that the gift was a provision 
for the married couple and that it was 
believed to enhance the merit of the 
primary act, namely, the giving of a 
virgin in marriage which from a religi- 
ous point of view is supposed to be pro- 
ductive of considerable spiritual benefits 
to the parents. Referring to the texts 
relating to^the allotment of a quarter of 
a share of a son by the brothers to the 
unmarried sisters, his Lordship held that 
the texts justify something more than the 
disbursement out of the estate of only 
the price of things required in connexion 
with the celebration of the marriage. 

Following this case, the Madras High 
Court upheld the gift of landed property 
in favour of a son-in-law in the case of 
T, Tl, Sundaram Aiyar v. Krishnasami 
Aiyar (49). 

In the case of Kudutamma v. Nara- 
sirnha Charyalu (50), the plaintiffs were 
sisters and were married by their father to 
men of small means and were maintained 
by the father until his death which 
happened three years after the marriage. 
His son, Defendant No. 1, became the 
managing member of the family. He 
executed a deed of gift whereby he gave 
to bis sisters, the plaintiffs, certain por- 
tions of the joint family property. He 
and his son subsequently resiled from the 
gift and hence the plaintiffs brought the 
suit to obtain possession of the gifted 
property. The plaintiffs’ suit was 
decreed and the gift was upheld, upon 
the ground stated by their Lordships 
that there was a strong moral obligation 
on the joint family of which the father 
was the managing member to make a 
gift of the joint family property on the 

(48) [1899] 22 Mad. 113=8 M.L.J, 170. 

(49) [1916] 28 1.0. 992. 

(50) [1907] 17 M. L. J. 628=5 M.L.T: 40. 
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occasion of the marriage either to the 
girls or to their husbands as a provisipn 
for them; and the fact that the father 
maintained the daughters and their hus* 
bands out of the family property until 
his death may be regarded as the conti- 
nuing recognition of such moral obliga- 
tion which obligation continued until it 
was discharged by the deed of gift exe- 
cuted by the brother of the plaintiffs* 
The gift was found not to be in excess ot 
the powers of the brother as the manag* 
ing member of the family and therefore 
it could not be recalled by him or avoi- 
ded l)y his son. 

In Pugulia V ettorammal v. Vettor 
Goundan (51) (Sundara Aiyar and Spencer 
JJ.), the gift to the girl by her father's 
brother some years after the marriage- 
which was performed by him was upheld 
as against his minor son who was joint 
with him. The property gifted was 
worth Rs. 400, and the family properiy 
was worbli Rs. 2,4Q0, that is, l/6th of the 
entire joint family estate. The father of 
the girl had died without marrying her,, 
leaving his brother and the minor son of 
the brother as the surviving male mem- 
bers of the family. 

Following this decision a gift of 1/lOth 
of the immovable property by a father ta 
his daughters at the time of their 
marriage was upheld as against the 
nephew who was a co-parcener : vide 
in re Subha Naicker minor (52) 

In A, Sundararamayya v. C, Sitamma 
(53), a gift by a father to his daughter of 
a small portion of ancestral property 40 
years after the marriage was upheld aa 
binding upon the coparcener, the son of 
the donor. There was no promise proved 
as having been made by the father at the 
time of the marriage. The gift was up- 
held, as it being a moral obligation could 
be discharged at any time. The impor- 
tant pronouncement in that case is that 
the gift to daughters stands in the same 
position as gifts to sons-in-law, for such 
gifts are intended to provide for the 
married couple and are probably given In 
lieu of her share of the family property 
when by marriage she is leaving it for 
another family. Such a gift is permis- 
sible both of moveable and immovable 
proper^. 

(61) [1912] 22 M.L.J. 321=13 I.C. 475=(1912I 
M.W.N. 89. 

(62) [1916] 2 L.W. 764=30 I.O. 781, 

(63) [1911] 86 Mad. 628=21 696=10^ 

I.C. 56=(1911) 1 M.W.N. 422.* 
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The Lahore High Court in Jowala Ban 
V. Hari Kisken Singh (54), upheld a gift 
0^70 bigbae out of 300 high as as being 
less than i4th of the entire property by 
a Hindu widow as a dowry to her daugh- 
ter on the occasion of her marriage. 

In Bachoo Harkisondas v. Mankorebai 
(56), Harkishun Das and Bbagwan Das 
were brothers. Hirkishun Das died on 
14th September 1898, leaving behind 
him as his survivors his wife who was 
pregnant and his brother Bhagwan Das. 
On the 5th November 1900, Bhagwan 
Das made a gift to his daughter, who 
was his only child, of promissory notes 
worth Es. 20,000. On the 30th 
November 1900, he made a will directing 
his wife, to adopt even if a son was 
born to the widow of his deceased 
brother Bhagwan Das, and directing 
further that in the event of a son being 
born to his brother’s widow she should 
before making an adoption enter into an 
jigreement with the adopted son that he 
would be bound to accept as valid the 
provision made for his daughter and his 
wife. Bhagwan Das died on the 17th 
December 1900, and the next day a 
posthumous son was born to his brother. 
3n the 13tli February 1901, Bhagwan 
Das’s widow already adopted Nagar Das 
Pitambar. The widow of his deceased 
brother brought a suit contesting the 
adoption and the gift on behalf of her 
posthumous son. Taiyabji, J., upheld 
iho adoption but decided against the 
i^alidity of the gift. On appeal Sir Law- 
rence Jenkins, C. J. and Russel, J., upheld 
Doth the adoption and the gift, setting 
iside the decision of Taiyabji, J. The 
promissory notes of Us. 20,000 were pur- 
jhased out of the income of the property, 
which represented l/50th part of the 
jslj^te valued at ten to fifteen lakhs of 
rupees. The gift was held to be valid on 
The ground that it was a gift of moveable 
property made through affection under 
Mitaksbara, Chapter I, S. l,pl. 27 
Mayukha, Chapter IV, S. 70, pi. 11 
md 13. 

This decision was upheld by their 
[jordships of the Judicial Committee in 
Bachoo Burkisondas v. Mankorebai (56). 

In Abhesang Tirabhai v. Eaisang Fate^ 
\ang (57), a Hindu widow, shortly after 

(54) A. L R. 1924 Lab. 429=:-6. 1^6770 

(56) [19C6] 29 Bom. 61. 

(66) C1907] 31 Bom. 378=34 LA. 107=9 
Bom. Xj.B. €46 (P.G.). 

«7y [1912] 14 Bom. Ij.II. 602=16 IX!. 561. 


the marriage of her daughter, conveyed 
all the properties by way of gift to her 
sons in-Jaw. Three days later the rever- 
sioners passed a deed of release in favour 
of the widow on receiving consideration. 
More than 50 years after, one of the sons 
of the reversioners questioned the vali- 
dity of the gift. It was held that the 
consent of the reversioners validated the 
alienation as being evidence of the pro- 
priety of the gift. It was also observed 
that there is authority that gifts by a 
widow on the occasion of the daughter’s 
marriage are understood in the Hindu 
law to conduce to the spiritual benefit of 
the widow’s husband and, if so, it is 
another reason for upholding the trans- 
action. 

In Bustom Simgh v. Mcti Singh (58), it 
was held thtffwhen a Hindu father does 
not leave sufficient means to provide for 
the marriage of his daughter the mother 
of the girl can mortgage properties of her 
own stridhan, which she bad inherited 
from her father, to meet the expenses of 
the daughter’s marriage and that such 
an alienation was binding on the , rever- 
sionary heirs of her father. It is notice- 
able that the property alienated in this 
case was not that of the father of the 
girl but that of the father of her mother, 
which the mother had got from her own 
father. The principle upon wh’ch the 
alienation was upheld against the heirs 
of the father of the mother to the pro- 
perty in question, with which the girl 
could have no concorn, is that it is nob 
only the duty of the father of the girl to 
])rovide for her marriage but that of the 
mother also to provide from her perso- 
nal property in order to confer 8))iritual 
benefit upon her husband and upon her- 
self. 

In the case of Bhagwaii ShukuL v. 
Bam Jatan Teioari (59) Sir Grimwood 
Mears, G. J., and Stuart, J., upheld the 
gift of the entire property which the 
widow had inherited from her husband 
to her son -in law as a dowry as against 
the claim of the husband’s brother’s son. 
The daughter married was blind and a 
cripple, and the property was very small 
in value. The ground for the decision 
was stated to be that it was the duty 
of the mother to provide a husband for 
her daughter and the alienation was 
^made for sheer legal necesssity, and that 

(68! 18 All. 474=(1896) A.w57l6^ 

(69) A. I. B. 1924 All. i3=46 All. 297. 
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she had power to dispose of her hus- 
band's property for religious purposes 
including dowry to a daughter, and that 
the extent of the power depends upon 
the circumstances of each case as held 
by Lord Gifford. 

In the case Madhusudan Prasad Singh 
V. liamji Das (60) (Sir Dawson Miller, 
0, J., and Mullick, J.), a verbal gift of 
cash and grains as monthly allowance 
to the son-indaw and his sons and heirs 
by a Hindu father at the time of his 
daughter's marriage was uphold. The 
father possessed considerable wealth, 
and the allowance was made with a view 
to maintain the position of the bride- 
groom and also the bride. The father's 
intention was to benefit the daughter. 
The ccmtraot was hold be legal and 
enforcible, and not in the nature of a 
marriage brokerag(^, though the son-in- 
law had stated that he would not have 
married in the family if the allowance 
had not been promised. 

The case-law on the subject sum- 
marized above fully indicates the 
inclination of all the Fligh Courts to 
uphold a gift by a widow of landed 
property to her daughter or son-in-law 
on the occasion of the marriage or any 
ceremonies connecjiod with the marriage 
and that the promise made may be 
fulfilled afterwards; and it is not 
essential to make a gift at the time 
|of the marriage, but that it may 
ibe made afterwards, upon the ground 
jthat the gift, when made, fulfills the 
imoral and religious obligation of giving 
;a portion of the property for the benefit 
jof the daughter and the son-in-law. 
iThe only limitation placed upon this 
power of making a gift is that it should 
bear a reasonable proportion to the entire 
property of the deceased father and that 
it should be justifiable in the circum- 
stances of the ease in terms of the 
principle laid down in Cosshiaut Bysack 
V. Hurrosoondry Dossee (22), 

Now, gifts of a small portion of the 
deceased are permissible by a widow 
even if it is not for the performance of 
the strictly religious duties such as are 
expressly enjoined by the Sastras, pro- 
vided the giffcs are made upon the 
oooasions which are conducive to the 
spiritual welfare of the deceased : vide 
Vuppuluri Tatayya v. Garimilla Bama* 

(60) [1920] 6 Pa. L. J. 516=57 I. C. a41=l 
pAt. li. T. 641, 
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krishnamma (35) ; Narainhali Kunwari^ 
V. Bamdhati Singh (61) and Khub Lai 
Singh v. Ajodhya Misser (31). * 

In Gopaljj Sah v. Manhirti Kuer (62)», 
the gift by a widow of a house on th& 
occasion of her husband’s anniversary 
saraddha ceremony was upheld upon 
the ground that it was conducive to her 
husband’s spiritual benefit, and thitt it 
was not excessive. 

Their Lordships of the Judicial Com- 
mittee, in the case of Sardar Singh v. 
Kunj Behari Lai (63), upheld the gift 
of a small portion of the estate inherited 
by the widow for the observance of 
bhog or food offerings to the deity of 
Puri and the maintenance of the priest. 
In that case their Lordships observed- 
that the lady had of course sufiicient 
income to provide for the observances 
without any alienation of the part of 
the estate. The alienation was, however, 
held to be valid upon the ground that 
the property given formed only a small 
portion of the whole estate and the gift 
was for the continuous spiritual benefit 
of the deceased, though not for an obser- 
vance essential to tlie salvation accord- 
ing to the Hindu religious law. It was. 
pointed out that there were two sets- 
of religious acts ; one essential for 
the performance of obsequial rites 
and other pious observances which 
conduced to the bliss of the deceased soul. 
In the case of the former if the in- 
come is not sufficient to cover the 
expenses she is entitled to sell the 
whole of the property. In the other 
case she can alienate a small portion 
for the pious or charitable purposes she 
may have in view. It depends upon 
the ciroumstances of each case what is* 
reasonable. 

These decisions are based upon the 
texts already referred to that tho widow 
takes the estate for the performance ot 
religious duties and acts conducive to 
the welfare of her and her lord by 
“ pious liberality.” I need not quote th,e 
texts in extenso again. The worte 
** pious liberality " imply acts conducive 
to the spiritual benefit of her husband 
and herself, such as, performing srad^ 
dhas, digging wells, and giving presents^ 
all requiring for the accomplishment 
pecuniary aid. 

(61) [1916] Pat. li. J. 91=20 C, W. N, 784^8^* 
I. C. 277=3 Pat. L. W. 377. 

(62) [1919] P. H. C. C. 896=62 I. C. 996. 

(68) A. I. R. 1922 P. C. 261=41 AU. 608. 
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It has already been shown by reference 
to •the texts and authorities that the 
marriage of the daughter and the gift 
made to the daughter and the son-in-law 
are aots which confer spiritual benefit 
upon the husband of the widow and such 
gifts are enjoined to be made on account 
of the unmarried daughters having share 
in the estate as her nuptial portion to 
be given to her in the shape of dowry 
and for meeting the marriage expenses. 

No prohibition anywhere in the texts 
or in the authorities against a gift of 
immovable property by the widow on 
the occasion of her girl’s marriage or in 
connexion with any of the marriage 
ceremonies has been pointed out. 

Therefore, the gift of the landed pro- 
perty in question in the present case by 
Mt. Jainti Kumari to Gobind Das, the 
defendant, is not in any way prohibited 
by the texts or the authorities. The 
gift in question has not been challenged 
as being in any way excessive. On the 
other hand, it* has been shown that the 
property is only worth Bs. 50,000, 
whereas the deceased father of the girl 
had left behind property of very con- 
siderable value yielding an income of over 
a lakh of rupees from the landed pro- 
perty, the promissory notes and the 
money-lending business. The property 
gifted bears but a very small fraction 
of not more than one-fortieth of the 
entire estate. Chhotan Bibi was the 
only child of the deceased and would 
have succeeded to the estate in case she 
had survived her mother. The girls of 
the family of the brothers of the 
deceased were married at considerable 
expense, whereas the marriage of the 
girl in this case was performed at a very 
moderate expense and the property 
gifted, including the actual expense ki- 
ourred otherwise at the marriage, does 
not iru value exceed the amount spent in 
the marriage of the daughters of the 
family. The gift wasi therefore, not 
unreasonable. It was in no sense a 
waste or apahara of the property in- 
herited by the widow who by her good 
management and economy augmented 
the income of the estate and added to 
the cqrpus thereof. She has in terms 
of the texts used the' property with 
ihoderatton and without any waste and 
left it in a sounder and more substantial 
condition than what she inherited from 
her husband, in order to be taken by the 


reversioners, the plaintiffs in the presen 
case. They have no reason for any 
oomplaint* They would certainly have 
no grievance if instead of giving tha 
land the lady would have given cash in 
her possession even much more than 
the value of the property. 

I have already disposed of the oonten* 
tion of Mr. Jayaswal that the gift is 
invalid# inasmuch as the consideration 
of it was in the nature of marriage 
brokerage by reason of the promise of 
the gift having been made prior to and 
as a condition for the bridegroom’s party 
(father and uncle) consenting to marry 
the girl in question. The texts make 
such a gift unrevocable. Narada has 
gone so far as to make a woman's 8ulka» 
that is, the fee given to the relations of 
a damsel for bringing about the marriage 
as unresumable or unrevocable. Manu, 
while forbidding the acceptance of a gift 
by the father of a girl by way of sulka 
from the bridegroom m verses 51 and 53 
of Chapter III condones it in verso 54 if 
the bridegroom’s father voluntarily and 
out of affection presents the sulka. 
Manu does not forbid the giving of pre- 
sents or dowry by the bride’s parents 
and relations to the girl or the bride- 
groom. On the other hand, nuptial gifts 
at the bridal procession to the bride and 
the bridegroom are enjoined. The que8“ 
tion in this ease does not arise, inas- 
much as the gift in the present case was 
actually made, and the donee has been 
in possession of the property for the last 
26 years ever since the deed of gift was 
executed. The gift cannot be revoked 
or cancelled. The lady herself could 
not recover it upon the ground that the 
gift was invalid; much less can the plain- 
tiffs, who are reversioners, recover it on 
that ground. 

In the result, in agreement with the 
view of the Court below 1 dismiss the 
appeal with costs. 

Bucknill, J. — (His Lordship set out 
the facts and dealing with the question 
of widows having any independent 
advice proceeded :) It. is not imperative 
that she should have any independent 
advice if, from the environing circum- 
stances it may safely be assumed that 
had she had any independent advice her 
oonduol would not have been materially 
affected thereby vide Jiff. Hira Bibi v. 
Bamadhan Lai (64), Sati$ Chandra 

(64) A. I. B. 1922 Pat to— 6 Pafc. Cj. 466. 
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Ghose V. Kalidasi Dasi (11), Now there 
was nothing to my mind remarkable in 
a transaotion of this kind. If one iMoepts 
any substantial part of the whole story, 
i. e., that it was with the object of ob- 
taining a suitable husband for her daugh- 
ter that the widow contemplated and 
did make this gift, 1 do not consider that 
the transaction was of such a character 
as would have been adversely aflfected 
by the advice of a prudent and indepen- 
dent person. As a matter of fact the 
widow's own brother was one of the 
attesting witnesses to the document and, 
although it is true that he now has 
given evidence in favour of the plain- 
tiffs, yet, as is pointed out by the learn- 
ed District Judge, this brother, at any 
rate, represented what may be called the 
widow's side of the family. Under these 
circumstances I do not think that the 
widow could be said to have suffered 
from the absence of independent advice 
even if she did not have such ; indeed, 
I am inclined to think that she did have 
and take advice which was not improper 
in anyway. 

As to the question of the validity of 
the registration it is suggested that, as 
there was some evidence to show that 
the big ha or joto land situated in Ulaon 
was not in the jote possession of the 
widow at the time when she executed 
the document, its inclusion in the deed 
was fraudulent or improper and solely 
for the purpose of enabling the registra- 
tion to be effected in the Monghyr and 
not in the Darbhanga district. But this 
objection to the registration has I think 
little or no solid foundation. The re- 
cord of rights which was published in 
i'902 (some time after the execution of 
the deed) shows that the bigha of land 
was in the zamindari of the widow al- 
though it is true that it is not shown as 
being in her khas possession. There is 
nothing to indicate that there was any 
intention on the part of the widow to 
effect any fraud on the registry or deli- 
berately to do anything of a character 
which would invalidate the registration. 
The law as laid down in a number of 
decisions is quite clear that in circum- 
stances similar to those disclosed in this 
case, the registration cannot be regard- 
ed as invalid unless there is some' inten- 
tion definitely to commit a fraud upon 
the registry : vide Harendra Led Boy 
Chowdhuri v. Haridw Debt (1), ML Bam 


Dai v. Bam Chandrabati^ Debi (7) 
and Ml Jasoda Kuer v. Janak Missir 
(8). (His Lordship then dealt with other, 
issues of fact and proceeded.) Having 
dealt with this question of fact one now 
passes to the next issue. This issue is 
really the main question < of importance 
in this case and is whether Mt* Jainti 
Kumari had any authority or power to 
make a valid gift of the property in suit 
to the defendant ; if she had, of course 
the gift binds the revsrsioners ; if she 
had not, it does not so bind them. 

We have been favoured with referen- 
ces to a very large number of ancient 
texts from the Hindu sages' works and 
with a formidable array of oases bearing 
more or less upon the subject-matter of 
this point. I think that it would serve 
little purpose to attempt to refer to them 
all : but one may I think, attempt to col- 
late the effect of decided oases (supposed 
to interpret the Hindu Law) in a series 
of simple statements. 

It is, generally, contrary to public 
policy for a father to be paid money in 
consideration of giving his son or daugh- 
ter in marriage and a contract to that 
effect cannot be enforced in a Court of 
law (per Farran, 0. J. and Tyabji, J., 
in Dholidas Ishvar v. Fulchand Cha- 
ga7i (17), but an agreement to pay 
money to the parents or guardian of 
a bride or bridegroom in consideration 
of their consenting to the betrothal is 
not necessarily immoral or opposed to 
public policy. Where the parents of tbej 
bride are not seeking her welfare but 
give her to a husband otherwise ineligi- 
ble in consideration of a benefit secured 
to themselves, the agreement, by which 
such benefit is securai, is opposed to 
public policy and ought not to be enfor- 
ced ; where an agreement to pay money 
to the parents or guardian of a bride or 
bridegroom in consideration of theip con- 
senting to the betrothal is, under the cir- 
cumstanoes of the case, neither immoral 
nor opposed to public policy, it will be 
enforced and damages will also be award: 
ed for breach of it ; and semble an 
agreement to remunerate or reward a 
third person in consideration of negotia- 
ting a marriage is contrary to imblic 
policy and cannot be enforced ' [per 
Mookerjee, J., in Bakshi Das v, Nadu 
Das (id)] ; and where a contract provided 
that when a marrigage has been arranged 
and performed the parent of either the 
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.boy or girl who is a party to the mar- 
triage shall pay a certain sum of money 
Ahe contract is not void^ab initio as heiug 
opposed to public policy [per Walsh and 
Ryves, JJ., in Jagadishwar v. Shea 
Bakhsh Eai (20)] • There is a moral ob* 
ligation imposed on a Hindu father to 
make a gift to his daughter on the ooca^ 
sion of her marriage ; he may legally for 
such purpose give her a small portion of 
ancestral property either at or after the 
wedding [per Munro and Sankaran 
Nair, JJ., in Sundardramayya v. C. Si- 
tamma (53)] : see too re Suhba Naiker 
(52) (per Sankaran Nair and Oldfield, 
JJ.);the gift must be of a reasonable 
amount ; a Hindu brother, who is the 
managing member of a joint family, will 
not bo acting in excess of his powers as 
such, in giving away a reasonable por- 
tion of the joint family property to his 
sisters, who^ though married in their 
father’s lifetime, were left, for some rea- 
son or other without a marriage portion 
[per..Wallis -and Miller. JJ., in Kudu- 
tamma v. Narasimha Charyalu (50)] . 

A destitute sonless widow must, how- 
ever, look for her maintenance primarily 
to her deceased husband’s family and not 
primarily to her fathers family [per 
Maclean 0. J., Prinsep and Hill, JJ., in 
Mokhada Dassee v, Nundo Lai Haidar 
(65)] , bat if provision should fail and the 
widowed daughter has to return to live 
with her father and brother there is a 
moral social obligation but not a legally 
enforceable right by which her mainte- 
nance can be claimed as a charge on her 
father’s estates in the hands of the heirs 
[per Parsons and Ranade, JJ,, in Bai 
Mangal v. Bai BukKmini (66)] , and see, 
also Mokhada Dassee v. Nuddo Lai Hai- 
dar (67), per Ameer Ali, J. So much for 
the position as between a Hindu father 
andjhis daughters. Next as to the posi- 
tioners between a Hindu father and his 
son-in-law. 

. It is neither contrary to any tenet of 
the Hindu law or against public policy 
for a Hindu father to contract to main- 
tain his son-in-law and such a contract 
■can be enforced. Where a Hindu father 
who^ had no son gave his daughter ia 
tnar.riage on the understanding that the 
bri^groom should be brought up and 
nwntained as a member of h is family as 

(66) [1901128 Cal. 278=6 0. W nT^ 

(6Q [18991 il3 Bom. 291. 

467) [1900] 27CaL 665=4 C. W. N. 669. 


also his daughter the bride and any issue, 
the son-in-law cannot subsequently be 
turned out without any provision for his 
and his wife’s and issue’s maintenance and 
even his separate maintenance can if the 
Court thinks fit be ordered r [per Moo- 
kerjee and Teunon, JJ., in Gobinda 
Rani Dasi v. Badha Ballabh ‘Das (47)] , 
and where a Hindu father agreed to 
make an allowance to his son-in-law for 
the latter’s maintenance, the sons and 
grandsons of the grantor are liable to 
discharge the debt out of the ancestral 
property which devolves on them [per 
Dawson Miller, 0. J., and Mullick, J., in 
Madhusudan Prasad Singh v. Bamji 
Das (60)] . 

As to the position of a Hindu widow 
and her daughter. Where a Hindu 
husband dies intestate and without issue, 
the widow is entitled to the absolute 
possession of the property descended 
from him to enjoy it during her lifetime 
and to dispose of it under certain res- 
trictions. The extent and limit of her 
power of disposing of the property are 
not definable in the abstract but must be 
left to depend upon the oircumltances of 
the disposition when made and toust be 
consistent with the law regulating' such 
disposition [per East, C. J., in Cossinauth 
Bysack v, Hurroosoondry Dassee (22)J 
According to the Hindu Law prevailing in 
Benares (Western School) a widow can- 
not generally alienate the estate, inherit- 
ed from her husband, to the prejudice of 
his heirs which at her death devolves on 
them [per Sir J.W, Colville in Bhaugwan- 
deen Doobey v. Myna Baee (22)] ; a Hindu 
widow in possession of the estate of her 
deceased husband, who made a gift by 
deed of immovable property forming 
about one-seventy-fifth of the whole 
estate for the observance of bhog (food 
offerings) to a deity and for the main- 
tenance of the priests was entitled to* do 
so, such a widow is entitled to spend or 
alienate not only in connexion with the 
actual obsequies of her deceased husband 
but also for such rites which are con- 
sidered as essential for the salvation of 
the soul of the deceased [per Mr. Ameer 
Ali in Sardar Singh v. Kunj Bekari 
Lai (63)] ; such a widow is also justified 
in alienating a small portion of the 
property (which she had inherited) of 
her father at the time of performing 
her father’s sradh ceremony and such 
alienation binds the reversioners [per 
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Benson and Ayyar, JJ., in Vuppuliiri 
Tatayya V err anna v. Oarimilla Bama* 
krishnamma (35). A Hindu widow has 
a larger power of disposition of her 
deceased husband's estate for religious 
and charitable purposes or for purposes 
which are supposed to conduce to the 
spiritual welfare of her husband Jhan 
what she possesses for purely wordly 
purposes but each case must be con- 
sidered on its own merits as to the pro- 
priety and legitimacy of the transaction 
[per Mookerjee and Newbould, JJ., in 
Khtib Lai Singh v. Ajodhya Misser (31).] 
A Hindu widow governed by the Mitak- 
shara Law is competent to make a valid 
gift of a reasonable portion of the im- 
movable property of her deceased hus- 
band to her daughter on the occasion of 
the daughter’s gauna (transfer from 
father’s to husband’s house) ceremony 
and such a gift is binding upon the rever- 
sioners [per Mookerjee and Carnduff, JJ., 
in Ghuraman Sahuv, Gopi Sahu (37)]. 

The provision of a dowry for a 
daughter is a matter of legal necessity 
which would justify the alienation by a 
Hindu widow of a larger or smaller por- 
tion of her husband’s property. No 
hard and fast rule can be laid down as 
to what proportion of the property may 
be alienated, but where the daughter 
was. blind and a cripple and the property 
was small (Rs. 500 only in value) an 
alienation of the whole of it in favour 
of the son-in-law was upheld [per Ryves, 
J., Bhagioati Shukul v. Bam Jatan Tiwari 
(68) , such a gift should consist only of 
a reasonable and moderate portion of the 
deceased's husband’s estate [per Soott- 
Smith and Fforde, JJ., in Joioala Ram 
and others v. Eari Kishen Singh (54)] . 

Lastly, as to the position as between 
the widow and the son-in-law. The 
exact point or at any rate almost pre- 
cisely the same point occurring in the 
present appeal was dealt with in the 
Madras High Court in the case of Rama'- 
sami Ayyar Y. Vengidusami Ayyar (48). 
in that suit the oircurnstanoes were 
that a Hindu man (a Brahman) died in 
1895 leaving a widow, a son and a 
daughter, the son took the whole of the 
estate of his deceased father but died 
unmarried and the widow inherited the 
property. Later on she gave her. 
daughter in mWria^e and at the time of 

(6S) A. L B. im All. 881 on appeal A. I. 
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* the marriage made a gift of a portion of 
the landed property to her son-in-law. 

The widow then died and the heir 
brought a suit against her son-in-laW to* 
set aside the alienation ; it was con- 
tended by the reversioner that thie 
Hindu widow holding btit a widow’e 
limited interest in the estate had no 
power to make such a gift and that in 
any case the particular gift was not a 
justifiable one in the sense that it was an 
unreasonably large gift. The District- 
Munsif and on appeal tbe Subordinate 
Judge held that the gift was quite a 
reasonable one and also bound the rever- 
sioner : the latter appealed. The learned 
Judges of the Madras High Court (Su- 
bramani Ayyar and Moore, JJ.), dis- 
missed the appeal. They agreed with 
the lower Courts that the gift, having 
regard to the extent of the whole estate 
and the other circumstances bearing on 
the matter, could not be declared un^ 
justifiable. 

They also held on two grounds thak 
the gift bound the reversioners. One 
ground was that : 

At the time a girl, belonging to the commu- 
nity with which we are concerned in this case, 
is handed over in marriage, certain other gifts 
have to be made to the bridegroom of which 
one is bhudanam or gift of land. That, accord- 
ing to the notions of these people, a gift of that 
kind on such an occasion is indispensable ia 
clear from what is done even in oases in which 
the family of the bride is not really in a posi- 
tion to give any land, In such cases conformity 
to the requirements of custom is sought to be- 
secured by giving some little money as and for 
land. Nor is it di£8eult to understand how such 
a practice came to prevail from time immemo- 
rial. For apart from its being in reality a provi- 
sion for the married couple, the gift is believed 
to enhance the merit of the primary act, viz., 
the giving of a virgin in marriage which, fro^ 
a religious point of view, is supposed to pro- 
ductive of considerable benefits to the parents, 
of the virgin. 

This was, I take it, a finding ihair 
there was a definite and indispensable^ 
custom amongst these Brahmans that a 
gift of land (or something allegorically 
representing land) should be made by a 
bride’s family to the bridegroom. ^ 

The learned Judges referred in sup-^ 
port of this custom to tbe well-knowir 
\fork by tbe Abbe J. A. Dubois entitled. 

Description of the character, Mair 
ners and customs of the People of Indifl^ 
and of Their Institutions i^ligious to® 
Oivil.^ 

Father Dubois was a .missionary in 
Mysore and Wrote in the 18th century 
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about the people (chiefly Brahmans) 
with whom in that neighbourhood he 
was brought into contact. In Chapter 7 
describing marriage ceremonies amongst 
the Brahmans he observes of the father 
of the bride : 

He then takes the hand of his daughter and 
puts it into that of his son-in-law and pours 
water over them in honour of the great Vishnu. 
This is the most solemn of all the ceromonles 
of the festival, being the symbol of his resigning 
his daughter to the authority of the young 
man. She must be accompanied with three 
gifts, namely, with a present of one or more 
cows, with some property in land, and finally 
with a Salagrama, which consists of some little 
amulet stones in high esteem among the Brah- 
mans, worn by them, as talisman and dignified 
even with the homage of sacrifices [P. Ill, 
Society for the Kesusoifcation at Indian Litera- 
ture. New edition of English translation, Cal- 
cutta, 1905.] 

The gifts mentioned are said, by the 
learned Judges, to be gifts to the bride* 
groom and not gifts by the father of the 
bride to his daughter, and I think the 
proper reading of this passage from 
Father Dubois' work must bear that con- 
struction. Indeed from otheuc passages 
in the same work the meaning of the 
extract becomes quite clear. In the 
Abbe’s time daughters were valuable and 
had to be paid for as brides, at the pres- 
ent day it is rather the other way and 
it is the bridegroom who is the valuable 
commodity. On p. 108 of the edition 
which I quote of father Dubois’ work he 
writes : 

To marry, or to buy a wife, are synonymous 
terms in this country. Alm< st every parent 
makes his daughter an article of traffic, obsti- 
nately refusing to give her up to her lawful 
husband until he has rigorously paid down the 
sum of money which he was bound for accord- 
ing to the custom of the caste. This practice 
of purchasing the young women whom they are 
to marry, is the inexhaustible source of'diaputes 
and litigation, particularly amongst the poorer 
people. These, after the marriage is solemnized, 
npt finding it convenient to pay the stipulated 
sum, the father-in-law Commences an action, or 
iMibro commonly recalls his daughter home, in 
the expectation that the desire of getting her 
back may stimulate the son-in-law to procure 
the money. This sometimes succeeds, but if the 
young man is incapable of satisfying the avarice 
of his father-in-law, he is obliged to leave his 
wife with him in pledge. Now there is time for 
reflection, and the father-in-law, finding that 
the sum cannot be raised, and that.his daughter 
from her youth is expos^ to great tempations 
which might lead to the disgrace of all his 
family, relaxes a littte and takes what the son- 
in-law is’able to pay. A reconciliation is thus 
effected and the young man takes his wife 
quietly home. 

Men of distinction do not appropriate to their 
ftommou purposes the money .thus acquired by 
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giving their daughters in marriage, but lay it> 
out in Jewels, which they present to the lady on 
the wedding day. These are her private property 
as long as she lives and on no account can be 
disposed of by her husband. 

The above observatiqps refer to that 
part of the judgment which I have called 
the first ground upon which the learned 
Judges of the Madras High Court held 
that the gift bound the reversioners and 
as I have stated, it may, I think, be* 
regarded as a ground which refers particu- 
larly to customs which existed amongst 
the Brahmans of whom Father Dubois 
was writing and amongst the Brahmane 
who were concerned in the case decided 
by Ayyar and Moore, JJ. But there 
was a second ground upon which they 
founded their judgment and which was 
of more general application. The learned 
Judges observed : 

The question therefore is ; had Thaiyyu Ammal 
(the widow) authority to make a gift of landed 
property inherited by her to her son-in-law at 
the time of her daughter's marriage. No direct- 
ruling on the point was cited before us. Refer- 
ence was. however, made to certain passages in 
the Mitakahara (Chap. I, S. 7, paragraphs 6-14) 
and the Smriti Chandrika (Chap. 4, B. 20, etc.;* 
wherein the texts of Manu, Yajnavalkya and 
other Smribi writers dealing with the question of 
allotment to be made by brothers to their maiden 
sisters at the time of partition are commented 
upon. 

With reference to the true meaning of these 
texts, commentators are divided. Some of them 
hold that all that the texts mean that funis 
required for the marriage of sisters should be 
provided out of their father’s estate. Other 
commentators — Vijnaneshwara among them 
lay down that, inclusive of their marriage ex- 
penses, sisters are entitled to a provision not 
exceeding a fourth of what they would have got 
had they been males. For the purposes of this 
case it is not necessary to disouss which of the 
two views is to be taken as law. Assuming that, 
as argued for the appellant, the view advocated' 
by Vijnaneshwara and his followers is not law, 
the fact that so high an authoritj* as the author 
of the Mltakshara propounds a rule thus favour- 
able to maiden daughters, ought to m^ke one 
hesitate to accept as sound the exceedingly 
limited construction which was insisted on on 
behalf of the appellant and which can scarcely 
be in itself very reasonable ; viz., that the texts 
justify a disbursement out^of the estate of only 
the price of things required in connexion ‘with 
the celebration of the marriage. In my opinion 
th better and sounder view is, as contended for, 
the respondents, that the authorities should be 
understood to empower a qualified owner like 
Thaiyyu Ammal to do all acts proper-and inci- 
dental to the marriage of s female according to 
the general practice of the community to which 
she belongs. 

This very importanfe decision has been 
followed in the Madras High Oonrt in 
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the case of T, B, Sundaram Aiyar v* 
Kriahnasami Aiyar (49) (per Ay ling and 
Tyabji, JJ.), where it; was unequivocally 
held thafc a gift of family property to a 
son in-law is not necessarily invalid : it 
has also been fdllowqd in the case of 
Bhagwati Shukul v. Bam Jatan Tewari 
K^B), per Ryves, J., and on appeal per 
Mears, 0. J*, and Stuart, J. (59), in which 
case it was held that a sonless widow 
was justified in alienating in favour of 
her son-in-law the whole of the property 
which she inherited from her husband ; 
the property was of small value (Rs. 500 
only) and the widow’s daughter was a 
blind cripple ; the gift was in order to 
promote the marriage and was held to 
be a matter of necessity and therefore to 
bind the reversioner. In this case the 
Madras case was cited with approval ; 
the Madras case has also been quoted and 
referred to (apparently with approval) 
in several cases, e. g., by Mookerjee and 
Oarnduflf, JJ., in VKuraman Sahu v. 
Oopi Sahu (37) ; by Dawson-Miller, 0. J., 
and Mulliok J,, in Madhusudan Prasad 
Singh v. Bamjn Das (60) ; by Mears, C.J., 
and Stuart, J., in Bhagwati Shukul v. 
Bam Jitan T-iwari (59), and by Scott- 
Smith and Fforde, JJ., in Jowala Bam 
v. Ilari Kishen Singh (54) ; see too Abes- 
hang Tirdhhai v. Baisang Fatesang (57), 
per Batchelor and Heaton, JJ. In that 
case a widow alienated all her inherited 
husband’s property in favour of her son- 
in-law shortly ‘tifftor his marriage he 
undertaking to support her ; the trans- 
action was upheld and declared to bind 
the reversioners , some of whom had 
acquiesced in what was viewed by the 
Court as a very proper “ family arrange- 
ment." 

Now if the decision given in the Madras 
case to which I have just referred at 
length is correct there can be no doubt 
that in the present appeal the gift by 
Mt. Jainti Kumari to the defendant must 
be regarded as valid. No objection could 
possibly be taken in this case to the value 
of the gift because it is common ground 
that it only formed a very small portion 
of the property in which the widow held 
her limited interest. The learned Dis- 
trict Judge has pointed out in referring 
to the case decided in the Madras High 
Court that the fact that a gift of land to 
a bridegroom from the bride’s family was 
regarded as an indispensable part of the 
nupt 1 ceremonies of Brahmins \s of the 


strongest possible effect as indicating thatr 
such a custom could not have grown up 
or would not have been tolerated had it 
been in any way inconsistent with ’the 
Sastras and early Hindu Law, He there- 
fore came to the conclusion that the 
plaintifi’s suit must fail. But in this 
Court the learned counsel who has 
appeared for the appellant has strenuous- 
ly argued that the decision of the Judges 
of the Madras High Court, if not actually 
incorrect, is incapable of being applied 
to persons who do not belong to a caste 
in which there exists no custom such as 
that stated to exist amongst Brahmins 
who were the parties in the Madras suit. 
It certainly cannot be said that in the 
present case any custom of giving landed 
property to a bridegroom by the 'family 
of the bride on the occasion of a wedding 
was satisfactorily proved to exist amongst 
the Agarwallas to which caste the parties 
here belong ; on the other hand there 
certainly was some evidence amongst 
this community that presents are as a 
rule made to the bridegroom and are 
accepted without demur. But the Madras 
case was not decided only on the ground 
of caste custom. 

An endeavour has been made to show 
that there are some texts in some com- 
mentaries which indicate that a gift such 
as that which was made by the widow 
in the present case is invalid according to 
Hindu Law. I have had the advantage 
of reading the judgment of my learned 
brother upon this somewhat intricate 
question and I agree entirely with the 
views which he has expressed thereon. 
I may, however, say that so far as I myself 
was able to form any opinion at all 
satisfactory to my own judgment, I 
thought that it could, at any rate, be 
stated with confidence that no authorita- 
tive texts had beep placed before ub 
which forbade or declared illegal a gi€t 
such as that made by the widow in this 
case. 

In my view, therefore, the decision of 
the learned District Judge was correct 
and this appeal must be dismissed. 

Appeal dismissed- 
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B'liairo Nath Soy— Plaintifif— Appel* 
lanta 

V. 

Shanke Pahan — Defendant; Respondent, 

Appeal No. 158 of 1924, Decided on 
30fch June 1925, from a decision of the 
Sub‘J,. Ranchi, D/- 12th July 1923. 

5{c (a) Landlord and tenant — Slerpeshgldar les- 
see from landlord Inducting tenant on ray at I or 
bakasht lands — Te^^ant acquiring status of occu- 
pancy — Landlord cannot eject him. 

Where the landlord grants zeepeshgi lease, 
Unless there is a restriction in the zerpeahgi 
lease itself restricting the power of the Zerpe- 
shgidar as regards the settlement of raiyati 
lands, the zerpeshgidar in the ordinary course of 
management would be entitled to settle raiyati 
or baksht lands with tenants. 

And therefore where zerpeshgidar has 
settled such raiyati land with a tenant 
bas been in possession for more than 12 
years and has therefore acquired an occupancy 
right,, cannot be ejected by the landlord. If the 
zerpeshgidar has thereby committed any waste 
or created an encumbrance the remedy of the 
landlord would be against him. [P 606 0 J] 
(6) Words ** Bahsht lands"' are lands held by land 
lord on surrender or abandonment by tenants — 
They retain the character of ralyatt lands 

Baksht lands are primarily raiyati lands but 
are held by the proprietor for the time being on 
account of surrender or abandonment or pur- 
chase in execution of decrees or ^ such other 
means. Such lands retain the chamoter of rai- 
yati lands and occupancy right is acquired as 
soon as such lands are setller^ with settled 
raiyats of the village. [P 606 C 1] 

Aiutnd Prasad — for Appellant. 

S. Dayal — for Respondent. 

Kulwant Sahay. J/— This is an 
appeal by the plaintiff and it arises out 
of a suit brought by him for recovery of 
possession of one pawa of land known as 
Da bar Ohaun Don in the village of 
Gufia. The plaintiff is admittedly the 
landlord. The defendant claims to be a 
tenant of the land. The plaintiffs 
Tiase was that the land was in his posses- 
sion as proprietor and he had let it out 
tit first in bhugut bandha mortgage to 
•one Durjodhan Manjhi and later in zer- 
peshgi to Ohaitan Munda. Mangra. Don- 
dra Pahan and Jhirka Munda, The zer- 
peshgi was granted in 1895 and it was 
redeemed in the Sambat year 1976. The 
plaintiff's case is that after redeeming 
the zerpeahgi he wanted to take posses* 
aion but he was resisted by the defen- 
dant in respect of the land in dispute. 


The plaintiff says that this land was a 
part of the bakasht land and the defen- 
dant bad no right to remain in posses- 
sion. The defendant's case was that it 
was not the bakasht land proprie- 

tor but it was his ancestral raiyati land. 

He relied upon the entry in the sur- 
vey khatian wbioh showed the defendant 
as a raiyat in respect of the land in dis- 
pute. Both the Courts below have held 
that the land in dispute was not the an- 
oestral raiyati land of the defendant. 

It has been found by the learned Sub- 
ordinate Judge on appeal that the land 
in dispute was not manjihas land or the 
proprietor's private land in which no 
rights of occupancy could be acquired but 
that it was land in the khas possession 
of the proprietor and appertained to the 
raiyati class of lands. The finding fur- 
ther is that the defendant was inducted 
as a tenant upon the land in dispute by 
the zerpeshgidars during the period of 
the zerpeahgi. It is further found that 
the settlement by the zerpeshgidars with 
the defendant was not a collusive settle- 
ment but a bona fide settlement. .The 
learned Subordinate Judge has further 
found that the plaintiff's evidence as re- 
gards possession and dispossession by 
the defendant was hopelessly conflicting . 
and the learned Subordinate Judge agre- 
ed with the Munsif in holding that the 
defendant had been in possession at 
least from the date of the survey 
settlement which was more than 12 years 
before the institution of the suit. 

The position therefore is that the 
defendant was inducted upon the land by 
the zerpeshgidars who had taken the 
land in zerpeshgi from the ’plaintiff for a 
period of time and the said period having 
expired and. the zerpeshgi having been 
redeemed, the question is, whether the 
plaintiff is entitled to take possession of 
the land in the condition in which 
he had granted the same in zerpeshgi to 
the zerpeshgidars on ejecting the 
defendant. The learned Subordinate 
Judge has found that the zerpeshgidars 
were in the same position as lessees ; 
that lessees are entitled in the ordinary 
course of management to induct tenants 
upon raiyati lands ; and that such settle- 
ment of land by the zerpeshgidars would 
be binding upon the proprietor or the 
person who had granted thq zerpeshgi. 
He relied upon the observations of this 
Court in Sh 60 Barat Singh v. Padarath 
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Makton (l) and Pitambar Singh v. 
Khago Kumhar (2). These two oases 
support the decision come to by the 
learx^ed Subordinate Judge. 

It has, however, been argued op be- 
half of the plaintiff in second appeal that 
the zerpeshgidar had no right to settle 
tenants upon the lands which were in the 
possession of the plaintiff at the time 
when the zerpeshgis were granted. In 
my’opinion there is no substance in this 
contention unless there is a restriction 
in the zerpeshgi lease itself restricting 
the power of the zerpeshgidar as regards 
the settlement of raiyati lands, the zer- 
peshgidar in the ordinary course of 
management would be entitled to settle 
raiyati lands with tenants. The cases 
cited. by the learned vakil for the appel- 
lant refer to zirat lands or lands which 
wore private lands of the proprietor and 
to which no right of occupancy could be 
acquired. Those cases are different from 
the raiyati lands » which are temporarily 
in possession of the landlord and which 
are known tochnioally as bakasht lands. 
Such lands are primarily raiyati lands 
but are held by the proprietor for the 
time being on account of surrender or ab- 
andonment or purchase in execution of 
decrees or by such other means. Such 
lands retain the character of raiyati 
lands and occupancy right is acquired as 
soon as such lands are settled with set- 
tled raiyats of the village. 

In any case here the finding is that the 
defendent has been in possession for 
more than 12 years and has therefore 
acquired an occupancy right having re- 
gard to the finding arrived at it is clear 
that the plaintiff is not entitled to eject 
the defendant. His argument is that 
the zerpeshgidars had no right to create 
encumbrance or commit acts of waste in 
respect of the land given to them in zer- 
peshgi. If t.he zerpeshgidars have done 
any such thing the remedy of the plain- 
tiff would be against them. As against 
the tenant who is the only defendant in 
the present suit no such claim can be 
raised and the settlement with him 
which has been found to be a bona fide 
settleunent cannot be held to be invalid 
on account of any act done by the zer- 
peshgider to the detriment of the plain- 
tiff. I am of opinion that the decision 

(1) [1919] 62 I. C. 478. 

(2) [1917] 8 Pat L, W. 333=39 I 0 621, 


of the learned Subordinate Judge is 
correct and this appeal must therefore 
be dismissed with costs. 

Adami, J. — I agree. 

Appeal dismissed. 
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Kulwant Sahat, J, 

Madhusudan Singh and others — Plain- 
tiffs — Appellants, 

V. 

Jeolal and another — Defendants — Res- 
pondents. 

Appeal No. 344: of 1922, Decided on 
loth April 1925, from the appellate 
decree of the Sub-J., Gaya, D/- 20th 
December 1921. 

Bengal Tenancy Act, 5. 182 — Person not a 
redyat but residing in village homestead — S. 182 
does not apply hut Contract Act applies — Incidents 
of permanent tenancy pointed out. . 

Where it was found that defendant who was 
not a raiyat in the village was in possession of a 
htfuse in the homestead land of proprietors fo r 
about ten years and he had been living in the 
village, though not in the same house for about 
25 to 30 years, and that for a period of ten or 
eleven years the rent had not varied, that there 
was no finding that the landlord had treated 
the tenancy or defendants as heritable, nor that 
the site was let out to defendants for building 
house thereof : 

Held : that S. 182, Bengal Tenancy Act, did not 
apply ; that the rights of the parties must b® 
determined by Contract Act, and that defendants 
had not acquired permanent rights of tenancy in 
the land : 16 G. W. N. 567, Dlst. [P. 607, 0. 2] 

S. N. Bose — for Appellants. 

5. Dayal — for Respondents. 

Kulwant Sahay, J. — This appeal 
was heard on the 19th of March last ; 
and, as the parties expressed a desire to 
compromise the dispute between them, 
judgment was reserved and time<was 
allowed to them to effect a compromise. 
On the 27th of March it was represented 
that the compromise had been effected 
between the parties and that a petition 
setting out the terms of the compromise 
would be filed on the 1st of April 1925. 
The case was accordingly again allowed 
to stand over until the Ist of April. On 
the 1st of April it was represented . by 
the learned vakils on both sides that the 
matter had been finally settled between 
the parties and that in order to file ^ 
petition of compromise the khasra 
number of one of the plots bad to bt 
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stated, whioh was not available ; and time of their ancestors and that ^therefore 
was again asked for to obtain the khaara they ^ve acquired a premssh^^h right 
Aumberolone of the plots in dispute, in the land and are not liable to be 
The case was aopordingly allowed to ejected. He further observes thj^.the 
stand over till to-day. On the case being defendants ar^ weavers and th^bfore 
taken up to-day it is represented hy the members of the village^cmmuni^ and 
learned vakils on both sides that no theretfoi^ are not liable' to be ejected, 
•compromise has been effected. It is Next he finds that the d^efendants ^heve 
r^^grettable that if the compromise had paid mutarfa rents and |iiye got receipts 
i>\len through, the matter was not for a period of ten fxmeven years from 
brought to the notice of the Court 1316 to 1326 Ps. La^ly he finds that 
earlier. I have, however, reheard the the defendants have been living in the 
learned vakils on both sides to-day. village for the last twenty-five or thirty 

The appeal is by the plaintiffs and it years. Prom these facts he has come to 
arises out of action in ejectment. The the conclusion that the defendants are 
euit was decreed by the Munsif, but, on permanent tenants of the homestead 
appeal, it has been dismissed by the land and could not be ejected, 
learned Subordinate Judge. The plain- On second appeal it has been oonten- 
tiff*s case was that the land in dispute ded by the learned vakil for the appel- 
was gair mazrua land of the proprietors iants that the reason^ given by the 
and that the defendants, without any learned Subordinate Judge are not sufifi- 
right, had constructed a house thereon in oient in law to come to a finding that 
the year 1321 P. ; that a notice was the tenancy of the defendants is of a 
given to the defendants to vacate the permanent character. In my opinion, 
landy and they having failed to do so, this contention is sound and ought to 
the present suit was brought for a decla- prevail. It is admitted by the learned 
ration that the Defendant No. 1 had no vakil for the respondents that the reasons' 
right to the land in dispute and for re- given by the learned Subordinate Judge 
oovery of possession thereof. by themselves are not sufficient in law 

The defence of the defendants was to create a permanent tenancy in the 
that the land in dispute was in occupa" defendants. He, however, relics upon 
tion of the defendants for a long period the decision in the case of Moharam 
and that they had built a dwelling house Ghaprasi v. Telamuddin Khan (l). The 
thereon and that they had acquired a facts of that case are, distinguishable 
right to remain on the land as a perma- from those of the present^iWkse. In that 
nent tenant thereof and could not be case there was a finding ttilw tlm original 
evicted. It is admitted by the defen- tenant and his successors had been in 
danbs that they are not raiyats of the oceupation of the land for over 60 years ; 
village and therefore S. 182 of the secondly, that rent was never varied ; 
Bengal Tenancy Act has no application thirdly, that the tenancy had been trea- 
to this case. ted by the landlord as heritable ; and 

The learned Munsif found that the fourthly, that the land was let out for 
land was the gair mazrua land of the residential purposes. Fmm these facts 
proprietors and that, as the defendants the Court came to a conclusion that the 
couid not acquire any right of occupancy tenancy was of a permanent nature. In 
under S. 182 of the Bengal Tenancy Act, the present case it has not been found 
the -relationship between the parties that the defendants and their predeces- 
must be determined by the provisions of sors had been in occupation of the land 
the Indian Contract Act ; aod he found for a great length of time ; all that has 
that there was nothing on the record to been found is that the defendants have 
[show that the tenancy was of a parma- been in possession from 1316 to 1326, 
nent or transferable nature. The learned and further that they have been living in 
[Subordinate Judge has dismissed the suit the village (not in the house in dispute) 
and the reasons given by him are these : for the last twenty-five or thirty years. 
He finds that the allegaiiion of the plain- Next there is no finding that the rent has 
tiffs that the defendants built the house never varied : all that is found is that 
^ the year 1321 fasli is false. He for a period of ten or eleven years the 
also finds that the defendants have been “(i) [I9iij"i6 N. 667=i3 1. 6. 606=^5 
^ possession of the house from the time C. L. J. 220. 
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same Mptt been paid, and nol; that 
rent Itontinued unvaried - tnom the 

time ance|tor3 6f thf di^ndants 

dol6n^ ^to the preserft tipdb.,/ Thirdly, 
thd|f!ib is no finding that tfia landlord has 
treated the tenancy of the <|efehdants as 
heritable ; and fourthly, there is no 
allegation ancyp finding as to the land 
u|K)n whioh'^TOe ^U 80 stands having 
been let out toiit,9V defendants or their 
ancestors by the proprietor for the pur- 
pose of building a dwelling house there- 
on. The ‘a^legatipn in the written 
statement ivas that the defendants and 
their ancestors had been in occupation 
house in dispute. It may be that 
tb# hbuse was standing on the land at 
the time the defendants and their ances- 
tor first came to occupy it. No doubt 
the allegation of the plaintiffs that the 
defendants built the house upon the land 
ioft the first time in the year 1321 has 
been found to be false ; but upon the 
findings arrived at by the Courts below 
it is clear that the defendants cannot 
acquire a permanent right of tenancy in 


the land. There was an allegation 
the plaint that a notice to qait had been 
served upon the defendants. This was 
not denied in the written statement ^ 
and it appears that the sufficiency of the 
notice was admitted. In my opinion 
unless the defendants succeeded in prov- 
ing upon evidence that there was a 
permanent lease granted to them or ta 
their ancestors, the position of the 
defendants must be that of a tenant at 
will or from month to month or from 
year to year, and the tenancy is liable to 
be determined on a proper notice to 
quit. The legality or sufficiency of the 
notice in the present case has not been 
disputed and it mu^t be 'taken that the 
notice given in the present case was 
sufficient. 

In my opinion the decree madb by the 
Munsif was correct. The decree of the 
Subordinate Judge must be set aside and 
that of the Munsif restored. The plain* 
tiffs are entitled to their costs through- 
out. 

Appeal alloiaed. 


END 





